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Todor Kalamatiev, PhD’ d0i:10.5937 /zrpfni1879209K
Full Professor,

Faculty of Law ‘lustinianus Primus,,

University ‘Ss. Cyril and Methodius’ UDK: 331.1(497.17:4-672EU)
in Skopje (Macedonia) Pad npumseH: 30.09.2018.
Aleksandar Ristovski, PhD Pad npuxeahen: 14.11.2018.
Assistant Professor,

Faculty of Law ‘lustinianus Primus’,
University ‘Ss. Cyril and Methodius’
in Skopje (Macedonia)

PROTECTION OF EMPLOYEES’ RIGHTS IN THE EVENT
OF COLLECTIVE REDUNDANCIES AND TRANSFER
OF UNDERTAKINGS: Key Aspects of Harmonization
between the EU and Macedonian Labour Law™

Abstract: Taking into account the obligations arising from the Stabilization
and Association Agreement of 2001 (concluded between European Commu-
nities and their Member-States and Republic of Macedonia), the country is
conducting a continuous harmonization of its legal order with the EU law,
including the legal regulations of the so-called “social” Acquis communau-
taire. In this regard, the authors of the paper shall analyze the key aspects
of the implementation of Directive 98/59/EC on collective redundancies and
Directive 2001/23/EC on safeguarding of employees’ rights in the event of
transfers of undertakings, businesses, parts of undertakings or businesses
within the labour legislation of Republic of Macedonia, with a particular

«

tonikalamatiev@yahoo.com
a.ristovski@pf.ukim.edu.mk
" This paper was presented at the International Scientific Conference “Law in the context of
addressing the Challenges of the Contemporary World", held at the Faculty of Law, University
of Ni§, on 13%-14" April 2018.

This paper is partof the broader scientific project IMPULSE - Restructuring of Companies and
the EU Law’ supported by the Austrian Agency for International Cooperation in Education and
Research - OeAD. Participants in this project were professors from the following universities:
WU Vienna University of Economics and Business, University of Belgrade and ‘Ss. Cyril and
Methodius’ University in Skopje.
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On the basis of the definition of collective redundancies as regulated by the
Labour Relations Act, we come out with two different interpretations regarding
the scope of collective redundancies. Such interpretations are: the broader (sensu
latu) or grammatical interpretation, and the narrower (strictu sensu) interpreta-
tion.

The broader (sensu latu) interpretation of the scope of collective redundancies,
implicitly entails all the forms of termination of employment contracts. Ifall the
forms of termination of employment contracts are calculated in the number of
redundancies, then this would mean that even terminations which are inherent
to the individual worker concerned shall be considered as redundancies as
well (e.g. termination due to the employee’s death; dismissals due to capacity
or conduct reasons on the side of the employee, etc.).Such an interpretation is
inadequate and contrary to the provisions and the spirit of the Directive 98/59/
EC on collective redundancies.

Unlike the broader (sensu latu) interpretation of the scope of collective redun-
dancies which refers to ‘any termination of the employment relationship’, the
narrower (sensu strictit) interpretation limits the scope of collective redundanci-
es at precisely defined ways (cases) of termination of employment relationships.
On the basis of this interpretation, the Labour Relations Actrefers to the ‘decision
on termination of employment due to business reasons” asthe only way to terminate
the validity of the employment contract that could be subsumed under the collective
redundancy. The occurrence of the ‘dismissal due to business reasons’ as a single
way of termination that can be equated to redundancy is contrary to the provisi-
ons and the spirit of the Council Directive 98/59/EC, which takes a broader (more
extensive) approach. This means that the EU labour law establishes a Community
concept of collective dismissals which is autonomous and uniform, and it cannot be
derogated by the different national legislations of the EU member-states(Blanpain,
2012: 744). According to this concept, collective redundancies cannot be restricted
only to redundancies for structural, technological or cyclical reasons and they have
to comprise the dismissals for any reason not related to individual workers concer-
ned. In fact, collective redundancies should comprise any termination of contract
of employment not sought by the worker and therefore without his consent, but at
the same time, it is not necessary that the underlying reasons should reflect the
will of the employer.?

7 Ibidem.

8 Such an interpretation derives from the Judgment of the European Court of Justice in
the case ‘European Commission v Republic of Portugal’ (C-55/02, Judgment dated 12.10.2004,
Rec. 32), where the Court extends the scope of the collective redundancies to other cases
(ways) of termination of employment based on specific ‘external’ circumstances, which are
independent from the will or the initiative of the employer. Such other cases are those due to;
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De lege ferenda, under ‘collective redundancy’, Macedonian labour legislation
should envisage all the ways of termination of employment contracts that are
not related to the individual workers concerned and that are initiated by the
employer, including the termination of the fixed-term employment contracts
where such a termination takes place prior to the date of expiry or the com-
pletion of such contracts. It should also be borne in mind that there should be
at least 5 employees of the total number of ‘surplus’ workers whose contracts
of employment should be terminated on the basis of dismissal due to business
reasons. The termination of the employment relationships of the remaining
workers (necessary for meeting the statutory minimum in order to achieve the
guantitative presumptions of the collective redundancy) may be established both
on additional decisions on termination of employment due to business reasons
as well as on consensual cancellations of the employment contracts(Crnic,
Cvetanovit, Gotovac, Gaspar Lukit, Milkovi¢, Tadig, Zuber, Zic, 2010: 178)

2.2. Workers’ participation in the event of collective redundancies

Workers’ participation in the event of collective redundancies entails the wor-
kers’ rights to information and consultation, with its ultimate goal to prevent
(mitigate) the consequences arising from the termination of the employment
contracts of the ‘redundant’ (surplus) workers encompassed by the collective
redundancy.

While Macedonian labour legislation is characterized by a proper harmoniza-
tion with the EU labour law in terms of the ‘temporal aspects’ which determine
the moments of initiation and completion of the information and consultation
procedure, this conclusion cannot be brought in respect to the subjects who are
involved in that procedure. Namely, workers’ participation (information and
consultation), both according to the Council Directive 98/59/EC as well as to
the Labour Relations Act is indirect, with the involvement of workers’ represen-
tatives. However, in Macedonian labour legislation there is neither substantial
definition nora procedure for the election of workers’ representatives in regards
to rights to participation. In such circumstances, the following question may
be asked: Who are the subjects responsible for conducting the information and
consultation procedure prior to the commencement of the collective redundancy?
In practice, it is considered that trade unions (trade union representatives)
can actin the capacity of workers’ representatives, but what if there is no trade
union organization at the employer? Yet, regardless of the fact whether workers
are represented by the trade unions or by workers’ representatives, they have

employer’s insolvency, expropriation, fire or other cases of force majeure, as well as the cases
of termination of undertakings’ activities due to the death of the employer-natural person.
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collective dismissals, reducing the number of dismissed workers, or mitigating the
effects of the collective redundancies.’*The Labour Relations Actdetermines the
general time frame during which the consultations between the employer and
the workers’ representatives should be conducted, but it does not provide for
any specific details regarding: the way of conducting the consultations(written
or oral) and the extent to which the parties are involved in the consultation
procedure,

Usually, in practice, consultations start with the submission by the employer
of a so-called ‘draft program for fostering the redundant employees’. Workers’
representatives are entitled to submit their opinions and proposals on the basis
of the Draft Program. However, the Macedonian labour legislation does not de-
termine the existence of such a ‘program’ as an act of the employer for fostering
the redundant employees, nor does it determine its contents.

Concerning the extent to which the parties are involved in the consultation
@.«ommm:wm. it remains unclear whether the consultations will be reduced to a
simple exchange of opinions or will include a more in-depth form of dialogue
between the parties which will resemble acollective bargaining. In our view, the
m.EEo%mw will need to demonstrate goodwill, readiness and determination to
finding a mutually acceptable solution even if at the end no agreement is reached.

2.3. Notifying the public authorities for the planned collective redundancy

The legal regime of collective redundancy in the Macedonian legal system is
completed with the obligation of employers to notify the public authorities
about the planned collective redundancy. Through the notification procedure
collective redundancies and their consequences are taken ‘outside of the noS..
pany boarders’ because they have a wider social impact, tangling a wider range
of subjects (Mpuxos, 2012:644).In this process, the role of the public authority
{which in the case of Macedonia is the Service responsible for employment in-
.ﬁmﬁBm%mzoP i.e.the Employment Service Agency of the Republic of Macedonia)
is set to three broader competencies and activities,such as: the competence of
being informed by the employerabout the planned collective redundancies,the
competence of determining the time period for which the duration of the deci-
sions for termination of the employment of the workers covered by the collec-
tive mmmcsambﬁmm will not have a legal effect,and the activity of searchingfor
solutions to the problems and consequences arising from the planned collective
amg::mmsﬂmm (Blanpain,2012:751). Through these three groups of competencies
m:.g activities, we analyze the compliance of the Macedonian labour legislation
with the Council Directive 98/59/EC.

16 3axon 3apaGoTHHTe ogHOCH, YsieH 95, CTaB 3.
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The Labour Relations Act determines an obligation for the employer after the
completion of the consultations with the workers’ representative to notify in writing
the service responsible for employment intermediation.... In the same provision,
the law determines that the notification contains all relevant information re-
garding the planned collective redundancies and consultations with the workers’
representatives’In this part, the Macedonian labour legislation is complemen-
tary with the contentsand with the spirit of the Council Directive 98/59/EC,
which first presumes the completion of the consultation procedure, and then
the adoption of decisions on the termination of the employment relationship of
workers covered by the collective redundancy. Such interpretation arises from
the Junk v Kiihnel (C-188/03)case,where the EC] statesthat ‘the notification of
public authorities must follow the completion of the consultation procedure, while
the dismissals can be made only after the completion of the notification procedure
to public authorities’. Therefore, ‘the purpose of the notification is not to prevent
an employer from adoption of a decision for collective redundancy, but only the

prevention of the unemployment of the employees covered by it’ 1

While the initial part of the notification procedure of the public authorities is
in line with the relevant provisions of the Council Directive 98/59/EC, it cannot
be ascertained for the rest of it.The Council Directive 98/59/EC delegates the
authority to the competent public administrative body to determine the time
period for which the planned collective redundancies will not have alegal effect.
In this regard, the earliest period in which collective redundancies can have a
legal effect is 30 days from the moment of notification to the body of the public
authority® and if this body estimates that the problems arising from collective
redundancy cannot be resolved within the initial deadline, it has the right to
extend this deadline to 60 days.?® Of course, the time period for notification of the
public administrative body to the planned dismissals until their implementation
should be used to seek solutions to problems arising from collective redun-
dancies in relation to the workers. The Macedonian labour legislation ‘makes
an attempt’ to align with this part of the notification procedure. However, it
seems that the legislator did not understand the essence of the deadlines for
the ‘suspension’ of carrying out the collective redundancy, i.e. the temporary
prolongation of the individual dismissals of the workers encompassed by the

collective redundancy.

17 See 3aKOH 32 paGOTHHTE OAHOCH, YieH 95, cTaB 6.

18 See: Opinion of the Attorney General, in the caseECJ27 Jan. 2005, Case C Irmtraud Junk v
Wolfgang Kiihnel - 188/03 ECR 2005.

19 See: Council Directive 98/59/EC, Article 4, paragraph 1.

20 See: Council Directive 98/59/EC, Article 4, paragraph 3.
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case, the basic prerequisite for having continuity in the employment is to have
continuity in the performance of the business activities that fall in the ‘hands’
of the new, changed employer (Pitt, 1997: 242).

The Macedonian labour legislation follows the model of the Directive 2001/23/EC
and, atleast, is formally harmonized with the legal assumption of the Directive
that the transfer of the employment contracts of the employees as a result of the
transfer of the undertaking depends inter alia on the retaining of the identity
of the transferred undertaking. The Labour RelationsActstipulates that the
transfer of the trade company or part of the trade company means a transfer of
an economic entity ‘which retains its identity, meaning an organised grouping of
resources which has the objective of pursuing an economic activity, whether or not
that activity is central or ancillary’*

A crucial question in terms of the transfer of the undertakings and maintenan-
ce of their identity is solving the dilemmas coming from the ever expanding
business practice of ‘contracting out’ of services (or outsourcing) in the EU
member states,**From the point of view of the EU labour law, the main problem
of this business practice is the application or non-application of the regulations
governing transfer of undertakings and their consequences for the employees
in the event of a ‘transfer of service activities which may take place without any
transfer of tangible or intangible assets from the transferor to the transferee’
{Laulom, 2001: 153). Evidently, this type of ‘outsourcing’ refers to the contrac-
ting out of labour-intensive service activities. In short, a primary criterion for
the application of the transfer of undertakings regulations is the existence of a
transfer of tangible or intangible assets (property) from the employer-transferor
to the employer-transferee, If in the specific case there is no such transfer (as in
cases of transferring labour intensive activities), the employment contracts of
the employees will be nevertheless transferred to the new employer if he takes
over a ‘substantial’ part of the workforce of his predecessor. This will particu-

employees were taken over by the new employer; whether or not the customers were transferred
and the degree of similarity between the activities carried on before or after the transfer and
the period, ifany, for which those activities were suspended (See: Case 24/85,18.03.1986, Jozef
Maria Antonius Spijkers v Gebroeders Benedik Abattoir CV et Alfred Benedik en Zonen BV,
ECR1119).

31 See:3akoH 3a paGoTHUTE oHOCH, Y. 68-3, cTaB 2.

32 At the time when the Directive 2001/23/EC was adopted, the business practice of a
‘transfer of the performance of certain service-providing activities to external contractors’
(for example: cleaning, catering, security, etc.) or so called ‘contracting out’ was not present to
alarge extentin the business and production activities of the European companies. However,
at the end of the eighties from the last century, it started to take more significant place in
the strategies of ‘vertical disintegration’ of companies as a consequence of their interestin
reducing the costs and increasing the hiring and firing flexibility.
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larly apply to those economic sectors that encompass such economic activities
which are not composed of specific operating resources (for example: catering,
maintenance and cleaning, security), and the takeover of the workforce will be
a sufficient criterion that will lead to a transfer. In other words, in the labour
intensive sectors, the takeover of the employees is a decisive criterion for the
existence of a transfer.

The business practices of ‘contracting out’ and theirlegal consequences inrela-
tion to the employees are not an ‘open subject for discussion’ only on the level
of the European Communities. They are insolvable enigmas in the Macedonian
labour and legal system, even though ‘at first sight’ the Labour Relations Act
seems to give certain directions in favour of them being solved. So, the Act stipu-
lates that in the event of the ‘transfer of activities of a trade company or parts of
a trade company or in case of transfer of tasks or part of them from the employer-
transferor to another employer-transferee, the rights and obligations deriving from
employment shall be completely transferred to the employer-transferee to whom
the transfer is made.The transfer of the rights and obligations deriving from the
employment relationship takes place regardless of the legal reason and regardless
of the fact whether the ownership rights are transferred to the transferee or not.
The employer-transferee, as an employer, is authorized to continue to perform the
tasks or activities of the previous employer or to perform similar tasks and activi-
ties. The tasks and activities related to production or services provision or similar
activities offered by the legal entity or natural person on their behalf and on their
responsibility in the facilities or premises determined for their performance shall be
considered as tasks or activities of the employer’.*® With this provision, the Labour
Relations Act (consciously.or unconsciously) makes a clear distinction between
the notion ‘undertaking/part of the undertaking/business/part of the business’ that
refers to the performance of the central or ancillary activity of the employer,
and the notion ‘activity/task’ that refers to the performance of certain stable
and regular production or service-providing activities that are not central, nor
ancillary activities of the employer and that can be ‘outsourced’. But, on the other
hand, the consequences from the transfer of the ‘activity/task’ in relation to the
employees are identical to the consequences from the transfer of the ‘undertak-
ing/ part of the undertaking/ business/ part of the business’. Both the firstand
the second case cause {or are supposed to cause) transfer of the employment
contracts of the employees and safeguarding of their acquired rights. However,
in practice, the legal consequences in relation to the employees that occur after
the transfer of the activity/task has been realized are diametrically opposite
to those stipulated in the Act. Usually, in the event when the employer decides
to ‘outsource’ a certain activity or task to an external contractor (regardless of

33 See: 3akoH 3a paboTHuTe 0fHOcH, Y. 68-a, cTas 4.
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Apart from this stance (which is to a greater extent expected and acceptable), the
Court does not solve the essential dilemma ‘whether the employment contract
or the employment relationship of the employee who has voluntarily refused
the transfer of his employment contract to the transferee will continue to be
applied with the original employer (transferor) or not’.

The Macedonian Iabour law system guarantees the principles of ‘voluntarity’
and ‘consensuality’ in the employment relationships (Ctaposa, 2008: 342). In
that regard, in the event of a transfer, the refusal of employees to continue the
employment relationship with a new employer is complementary with the prin-
ciple of freedom of work and employment guaranteed by the Constitutionof the
Republic of Macedonia.*2 However, the Labour Relations Actdoes not stipulate a
single concrete provision for resolving the dilemmas arising from the ‘automatic’
(ex-lege) transfer of the employment contract of the employees. It does not sets
forth the obligation of the transferor to give written notice to the employees
entailed with the ‘transfer’ for the forthcoming transfer of their employment
contracts to the transferee, nor does it prescribe a term within which all these
employees would be able to give their consent for the transfer. In such circum-
stances, it is fully unclear what the outcome will be if the employees ‘explicitly’ or
‘tacitly’ refuse the transfer of their employment contracts to the new employer.

3.4. Prohibition of dismissals

In most cases, the transfers of the undertakings are followed by dismissals of
employees entailed in such transfers (Laulom, 2001: 174). Hence, the provisions
that govern the safeguarding of the employment of employees in the event of
transfers inevitably envisage and regulate this situation. The legal framework
with which the transfers are regulated refers to both the ‘prohibited’ and ‘al-
lowed’ cases of termination of the employment contracts of the employees in
question. In that regard, Directive 2001/23/EC prohibits’ the dismissals of em-
ployees on the grounds of the transfer of the undertaking itself, but ‘allows’
the dismissals due to economic, technical or organizational reasons entailing
changes in the workforce.® The prohibition of dismissal of the employees exists
in all the events in which a ‘causal’ link can be shown between the dismissal
and the transfer of the undertaking (Pitt, 1997: 794). This prohibition is bind-
ing for both the transferor (referring to the dismissals before the transfer date)
and the transferee (referring to the dismissals after the date of the transfer of
the undertaking). This means that if the employee was dismissed because of
the ‘fact’ that the undertaking has been transferred, this dismissal would be
deemed illegal, regardiess whether the dismissal was given to the employee

42 Ycras Ha Peny6nuka Makefonuja, Cr.Becuuk Ha Peny6.1uka MakefonHja, 6p.52/92.
43 See Council Directive 2001/23, Article 4, paragraph 1.
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by the employer-predecessor or the employer-successor(Frnti¢, Govi¢ Pentic,
Hanzelak, Milkovi¢, Novakovi¢ Rozman, 2017:794).

The Macedonian labour legislation regulates the issue of ‘termination of the em-
ployment contracts in the event of transfer of undertakings’ following the model
of the Directive 2001/23/EC. In analogy to the European labour legislation, the
Macedonian labour legislation ‘prohibits’ the dismissals conducted with the sole
reason being the transfer of the undertaking, but ‘allows’ the dismissals based
on business grounds on the initiative of the employer (predecessor or successor).
Employees have the right to protection in the event of dismissals or in the case of
deterioration of their acquired rights due to reasons which are connected to the
transfer of the undertaking, while the employers are responsible to indemnify
for infringing the rights of the employees in such cases.

Apart from the general prohibition on dismissing employees due to the transfer,
in practice there are examples of abuse of this prohibition. First and foremost, it
concerns cases in which one company ceases to exist (by closure of the underta-
king) but, at the same time (or in a very short period of time), it founds another
company (newly established company) that continues to perform the same or
similar business activities. The closure of the undertaking causes termination
of the employment relationship of the employees (whose employment contracts
most often formally and legally are terminated on the basis of ‘consensual termi-
nation’ which requires a consent of the employees concerned), while the newly
established company becomes a new employer of the same employees who sign
new employment contracts, but this time with less favorable conditions. If the em-
ployees give their consent to the ‘consensual termination of their employment
contracts’, it seems that they would be in a ‘stalemate’ position, while the transfer
of their employment contracts with all the acquired rights would be equal to
a ‘mission impossible’. In this case, the following dilemma arises: ‘whether and
how the rights of the employees may be protected from this type of obvious
abuses of their continuity in the employment and their acquired rights’? In our
view, de lege ferenda, safeguarding of employees’ rights would be enabled only
if the legislator (in future changes and amendments to the labour legislation)
enacts a new provision by which the ‘malevolent’ avoidance of the employers to
fulfil their obligations regarding the employees in the event of a change of the
employer would be explicitly sanctioned.**A provision with such contents would
enable the employee (who, after the consensual termination of the employment

44 For example, in the labour legislation of the Republic of Croatia, there is a provision
with which the ‘abuse’ of employees’ rights in the event of a transfer of undertakings is
regulated in the following manner: the person who, with the transfer of an undertaking, part
of undertaking, business or part of business or in any other way, malevolently, avoids to fulfill
his/her obligations regarding the employee, upon the request of the employee, the competent
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YeTap Ha Peny6iuka Maxegonuja, Ca.secruk Ha PM” 6p.52/92 (Constitution
of the Republic of Macedonia, Official Gazette of the Republic of Macedonia,
no.52/92).

3aKoH 3a pa6oTHUTe ogHocy,”Ca.eecHux Ha PM” 6p. 62/05 (Labour Relations
Act, ‘Official Gazette of the Republic of Macedonia, no. 62/05).

3aK0H 32 TPTOBCKUTE APYIUTRA, “Ca.8ecHux Ha PM" 6p. 28/04(Trade Companies
Act,Official Gazette of the Republic of Macedonia no. 28/04’

Case law
Case C-188/03, 27 January 2005, Irmtraud Junk v Wolfgang Kiihnel

Case C-55/02, 120ctober 2001, Commission of the European Communities v Por-
tuguese Republic

Case C-382/92, 8 June 1994, Commission of the European Communities v United
Kingdom of Great Britain and Northern Ireland

Case 324/86,10.02.1988, Daddy’s Dance Hall

Case 24/85, 18.03.1986, jozef Maria Antonius Spijkers v Gebroeders Benedik
Abattoir CV et Alfred Benedik en Zonen BV

Joined cases C-132/91, C-138/91 and C-139/91, Grigorios Katsikas.

Joined Cases 144 and 145/87, 5.05.1988, Harry Berg and Johannes Theodorus
Maria Busschersv Ivo Martin Besselsen.
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Jp Todop Kasramamues,

PedosHu npodhecop,

IpasHu gpaxyamem ,Jycmunujan Ilpsu’
Yuugepsumem ,Ce.Kupus u Memoduj” Ckonse,
Peny6suxa MaxedoHuja

Ap Anexcandap Pucmosckuy,

Hoyenm

IpasHu pakyamem, JycmurujaH [Ipsu’,
Ynusepzumem ,Ce.Kupusa u Memooduj” Ckonsve,
Peny6.auxka MakedoHuja

3AIITHTA HPABA PAJJHUKA Y C/IVYAJEBHMA KOJIEKTHBHOI
OTHYIITAKA H HPOMEHE HOC/IOJABLA: K/bYYHHU ACIIEKTH
YCKJIABHBAHA IPABA EY H MAKE/JOHCKOI" PAJJHOT IIPABA

Pe3zume

Y ckaady da obasesama Koje npoucmuyy us Cnopasyma o cmabuausayuju u
npudpyxcusarsy uz 2001, 20duHe, Koju je 3aKkasyyer usmelhy Opxasa waaHuyad
Esponcke yHuje u Peny6auxe MakedoHuje, dpscasa cnposodu KOHMUHYUPAHY
XAPMOHU3AYU]Y c802 npasHoz nopemka ca npasom EY, koja o6yxeama u 3akoHcke
nponuce us maxko3gaoz “coyujaaHoe” acquis communautaire. C mumy e3u, aymopu
0802 pada aHaAu3upajy kaydHe acnekme Jupexmuse 98/59/EY 0 KonekmugHoM
omnywmarsy u Jupexmusge 2001/23/EY o 3awmumu npasa 3anocAeHux y cAy4ajy
npomene nocaodasya, npewocy npedyseha uau dena npedyseha, u ruxose
umnaemeHmayuje y padro sakonodascmso Penybauke MakedoHuje, ca noce6Hum
0C8pMOM HA 3aUMUMY UHOUSUAYAAHUX NPABA 3ANOCAEHUX Y CAYHAJY KOAEKMUBHO2
omnywmared u npoMeHe npoMeHe noca00asayd.

Kryune peuu: KoaekmugHo omnywmarse; nperoc npedyaeha uau deaa npedyseha;
npomeHa nocaodasya.
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