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HA JABHATA YIIPABA

UDK:35.075.6:005.332.5
35.075.6:005.332.5(497.7)
Original research paper

Abcmpakm: [lenec dcuseeme 60 @peme Koea Opojom Ha pezyiamopHu
Mena Wik He3A8UCHU A2eHYUU WL M.H. NAPAOPIHCABHU OP2aHU NOCMOJaHO pacme
U 3ema ce nozoiem 3aMas Kako O0el 00 CUCIEeMOMm HA YHpasysarbe 60 eOHA
oporcasa. Kouxpemno 6o Penyonuxa Maxedonuja éo nepuooom 00 2002 2oouna
CO 3aKOHOOABCMBOMO ce emabnupaa oKony 24 He3asucHu opeanu wmo ceeoou
0eKa 08a He Camo WMo e aKmyelHa mema 3a UCHpaxcysarbe U NUULY6arbe myKy
U 0eka HABUCMUHa nocmou nompeda 00 NPoOIAdOUEHO NPOYYY8arbe 3d Yelmd
HA OCHOBAMe Ha osue opeanu. EOnocmagno oanu HusHomo emabnuparse 60
NpasHuom cucmem npemcmagyéa nompedoa um mooa. Ommyka, npeomem Ha
ucmpaicysarbe Ha 080j Mpyo ce NPUYUHUMe WU haxmopume Kou npuooHecyeaam
HA opmuparse Ha HE3ABUCHUME OPeaHU, HUBHAMA NONOXCOA 60 CUCMEMON HA
OpeaHU3AYUIA HA GIACMA U PA3ZPAHULYBAFEMO NOMELTY He3ABUCHUME OPIHCAGHU
opeamu, pe2yiamoprume meina U CaMOCMOJHUME OPeaHu HA OPHCABHA YNPasa.
Umajru 2o npedsuo ¢hakmom oexa npexy popmuparbe Ha o8ue opeamu ce
0CMBapy6a HO8 HAYUH HA U3EPULYEArbe HA JABHU O8NIACMYEAlbA, Ce NOCMAasysd U
npawar.emo oanu mue He ce U Ho8 MOOel Ha OP2aHU3AYU]A HA Ja8HAMA YNPAEA.
Mooen koj 0603modCy8a deyenmpanuzayuja Ha 00peoeHU HAOeHCHOCMU 3d KOU
00ce2a ce pudicena OPAHCASHAMA ynpasa, a 3a Kou ce2a CMaHy6d camo KOHMponop
Hao uzeputysarsemo. Cemo moa co yen 0a ce 0860MOHCU NOHUKACHO, NOKBATUMEHO
U OENONUMUBUPAHO U3BPULYBAIbE HA YCLy2ume 00 jaeH UHMepec.

Knyunu 360posu: ne3agucHu opeawu, pe2yiamopHu meid, a2eHyul, jaeHd
ynpasa, nooenoa Ha e1acma

* Penosen npodecop Ha [Ipasen dakynrer ,,Jycrunujan [Ipsu®, Yausep3urer Cetn Kupui u
Meroauj Bo Ckorje.

**JlorieHT Ha EKOHOMCKHM HHCTHTYT, YHUBep3uTeT CBetrt Kupun u Metomun Bo Crorje.
***[Iporpamcku acucteHT Bo neHTapoT Ha SEELS u gokropann Ha [IpaBHmOT (hakynarer BO
Benrpan
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1. IlpyynHu 3a peopraHu3anyja Ha jaBHATA YNIPaBa — KOHKPETHO
Ap’KaBHATA ynpaBa

Opranute Ha yrpaBara He IIPETCTaByBaaT €IHAII 3a CEKOTall yTBPJICHA
KaTeropuja TyKy IMPOMEHJMBA KOja MOCTOjaHO € YCJIOBEHAa M 3aBHUCU O]
BKYIIHUTC OIIITCCTBCHU, CKOHOMCKH W IOJUTHUYKH CJIydyBamba BO CIHA
JpKaBa, HO U OJ €BPOIICKHTE TEKOBH, YCJIOBU M CTaHIApAM 3a Pa3Boj Ha
jaBHara ympasa. OpraHure Ha ympaBaTa IOCTOjaT W ce (opMHpaar Ipen
Ce 3apajii HEeMOCPETHO U3BPLIYBamkE HA 3aKOHUTE, a KOM KAaKO LITO 3HAEMe
MOCTOjaHo ce MeHyBaaT. OTTyKa U OpraHUTe Ha yIpaBara ocTojaHo Tpeda 1a
Ce MpUJIarolyBaar Ha HOBUTE MOTPeOH, Ha HAYHH IIITO K& CE MOACPHU3HUPAAT BO
HAYMHOT HA M3BPIIYBAETO HA 33/1aUuUTe MPEKY MHCTUTYIMOHAIHU pedopMu
KOM I0/Ipa30upaar 1 mpoMeHa Ha OpraHu3aloHara CTPyKTypa Ha yIpaBHUOT
CHCTEM.

,CaMuTe yIpaBHH CHUCTEMHU BO CYLITHHA C€ pPEalHu U OTBOPEHH,
JUHAMHUYHU CUCTEMH, a HE 3aTBOPEHU M allCTPAKTHH MPABHU KOHCTPYKIMH .}
Kako miro ce MmeHyBa ynorara Ha JpskaBaTa, Taka U Ap KaBHaTa yrpana J00uBa
HOBM HajnexHOCcTU. Kako mTo ce 3roneMyBaar 3afaddTe Ha JAp)KaBara,
KOra CTaHyBa HOCHUTEN Ha rojieM Opoj OMIITECTBEHO HEOMXOAHH IEJHOCTH,
napajgeiqHoO pacTaT W HaAJEKHOCTUTE Ha aJMHUHHCTpanujara. Taa craHyBa
HaJJIeXKHA 32 pellaBame Mpaliama of] 001acTa Ha CTOIMAHCTBOTO, COO0PAKajoT,
KOMYHAJIHUTE CIY>KOM M cl. 3a CHpOBEAyBamke Ha OBUE HAAJEKHOCTU €
HEOIXOJHO CIPOBEAYyBak€¢ BEPTHUKAHA M XOPU3OHTAIHA PEeOpraHu3allyja.
XopHu30HTaNHATa Ce CIPOBEAYBa HA TOj] HAYMH IITO 3a CEKOja HOBa OOJIACT,
3a KOja Jp)KaBHATa yIpaBa Ke Ce OMpeAenu 3a HajulexkHa, ce popMHUpa HOB
pecop Wi JIpyT OpraH Ha JIp>KaBHA ympaBa, JoJeKa LIeJTa Ha BepTUKaIHaTa
OpraHusalyja ce COCTOM BO pacuJieHyBame Ha YIIPAaBHUOT CUCTEM Ha MOBEKE
crenenu. Kako mto ucraknysa npodecop Jlmnuk, ,,ieHec ynpasara ce jaByBa
Kako MHHIIM]aTOp U KOOPAMHATOP Ha OMIITECTBEHO HEOMXOJHU U KOPUCHU
pabotu (BO 31pacTBO, 0Opa3oBaHME, COOOpaKaj, KOMyHHUKAIUU, COIHjaJIHU
CITyO0u 1 CI1.), a aTpuOyTUTE HA BIIACTa MAKO CC YIIITE HE CE COCEM MCUE3HATH,
MOBEKe HE MPETCTaByBaaT OCHOBHA COAPKMHA Ha yNpaBHaTa aKTUBHOCT
Ha napkaBara. Co Toa (QYHKIMHTE Ha ympaBaTa HE CcaMO IITO CTaHyBaaT
c¢ moOpojHU, TyKy U CC€ MOCIOXKEeHH W moremku.? OBa, o] cBOja CTpaHa,

v S. Lili¢, Drzavna uprava-instrument vlasti ili javna sluzba, vo M. Damjanovié, Uporedna
iskustva drzavnih uprava, Beograd, 2006, str.44.

2 S.Lili¢, Poslovi drzavne uprave u zakonodavstvu i novom ustavnom srbije, str.1, npezemeHo
on www.uloga na drzavna uprava.
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BIIMjae U BP3 ,,COIMjaTHATA peryialija Koja ja CIpoBeayBa ympaBara U Koja
cera CTaHyBa OCHOBEH OIIIITECTBEH MPOIEC M € OWTHA MPETHOCTaBKa 3a
€KOHOMCKaTa e(hpUKacCHOCT, KyJATYPEeH pa3Boj M OMIIT OMIITECTBEH HAMPEIOK
BO YCJIOBH Ha Pa3BUEHO WHAYCTPHUCKO U YpOAHU3UPAHO OMINTECTBO .3

»~Moke ga ce Kaxe Jeka OCHOBHara coudjaaHa (QyHKIuja |
OMIITECTBEHA YyJIOra Ha yIpaBara, OMHOCHO Ha JprKaBaTa C€ COCTOM BO TOa
IITO CO OCTBapyBam€ Ha HEJ3MHUTE aKTMBHOCTHU Ja MPUAOHECE 3a OMIITara
6marococtoj6a Ha OMIITECTBOTO, KAKO M J1a UM JlaBa JaBHU YCIYT'H HA CBOUTE
rpafanu. ONIITUTE LEIU Ha COBPEMEHOTO OIIITECTBO YIIpaBaTa ' pean3upa
CO OCTBapyBame Ha jaBHUOT HHTEpec (bono publico), kako HHTEPECH KOU CTOjatT
HaJ MOeANHEYHUTE (JIMYHU WK IPpyHHH) uHTepecu‘.* Bebep oxn cBoja cTpana
ja MCTaKHyBa JIBOjHATA yjiora Ha yIpaBaTa, Kako MHCTPYMEHT Ha MOJTUTHYKATa
BJAacT M KaKO OpraHu3aliija 3a CIPOBEIYBamE JI€JHOCTH O] jJaBeH MHTEpEC.
Toj ymre Bo 1905 roguHa ja BoouyBa pasziukara moMery aJMUHHUCTpaIIAjaTa
KaKo ciry>k0a koja ru omndaka 00pa30BaHUETO, KOMYHATHUTE JCJHOCTH U JAp., |
ympaBaTa Kako BiacT.® 3a npudakameTo Ha KOHIENTOT Ha JIp>KaBHATA yIpaBa
KaKko CTpyyHa ciyk0a, 3HauajHa yjiora oIurpajia M Cyackara MpaKkTHKa Ha
JpxaBHuoT coBeT Bo PpaHiinja, Koj OTy4dyBall 3a Toa KOM paboTH ce cMeTaar
3a ynpaBaH. [la Taka, Bo 1905 roguna Bo ciyuajot ,,Tepue* (Terier - kora
Ky4HibaTa CKUTHUIM Tpeba Ja ce OTCTpaHaT of ynuuuTe Ha rpanot [lapus) e
MOTBPZCHO JIeKa BO paMKHUTE Ha yIpaBHATAa JISJHOCT craraat cute paboTH IITO
ce oJlHeCyBaaT Ha opranu3zaiivja u GyHKIIMOHUPaHkE Ha JaBHUTE CITyk0u.° OBaa
oJuTyKa OMjia OCHOBA 3a TEOPUCKUOT KOHIIENT Ha yrpaBara Kako jaBHa CiIyk0a,
TeopHja To OmMia 3acTamyBaHa o] O3HATUOT (paHIlyCKu TeopeTuydap Jleon
Jluru xoj Bo 1913 rogwHa m3jaByBa Jieka OCHOBHATa 3ajada Ha Jp)kaBaTa
MOBEKE He € BPILEHE BIACT, TyKy BpIICHE jaBHU CiIyk0u. Mopuc Opuy, nax,
cMeTa JieKa jaBHara ciiyk0a ,,e camo elHa of Haje()MKaCHUTE MOCTANKU KOU
T'M KOPUCTH yTpaBara 3a Jia ja U3BpIll CBojaTa Mucuja.’

On mockopeuraute aBtopu, [Ipodecop AumMuTpreBuk rm MCTaKHYBa
Tpute (YyHIAMEHTAIHA BPEIHOCTH HAa COBPEMEHATa YIpaBa: JIEMOKparTwja,
e(MKaCHOCT U BIaJieee Ha paBoTo. &, Llenure mro Tpebda 1a ru MOCTUTHE OBaa

3 Sporedi: E.Pusi¢, Drustvena regulacija, Zagreb, 1989, npesemeno on S.Lili¢, Poslovi
drzavne uprave u zakonodavstvu i novom ustavnom Srbije, str.1, mpezemeno oq www.uloga
na drzavna uprava.

# S.Lili¢, Poslovi drzavne uprave u zakonodavstvu i novom ustavnom srbije, str.2, mpe3emMeHo
on www.uloga na drzavna uprava.

® Buau: D. Milenkovié, Javna uprava (skripta), Beograd, 2011, crp.35.

¢ Ibid. ctp.36.

7 Maurice Hauriou,Precis de dorit administratif et de Droit general Paris, 1921, ctp.144,
mpe3emeno on D. Milenkovié, Javna uprava (skripta), Beograd, 2011, ctp.37.

8 Predrag Dimitrijevic, Upravno pravo, Nis, 2008, str.79.
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COBpEMEHa yIpaBa ce: OTBOPEHOCT U TPAHCIAPEHTHOCT, CEPBHUC M KBAJIHTET,
CTPYYHOCT U eTUYHOCT.  Toj 300pyBa 3a €1ecH HOB MOJIEJI Ha YIIPaBa, T.H. ,,HOBA
jaBHa ynpasa‘““.’® OBoj MOZIeT Ha jaBHA yIpaBa HaCTaHyBa BO cpeauHara Ha 20
BEK U € U3BEJICH O] MPETXOAHMOT MOIETI Ha yIpaBaTa Kako jaBHa Ciryxoa. ,,OHa
IITO TO KapaKTepU3Upa BAaKBUOT MPHUCTAIl KOH YIIpaBaTa € €IHaKOB TPETMaH CO
rparanuTte, 6apame 3a OIIITeCTBEHA ITPABETHOCT, OATOBOPHOCT 32 CONICTBEHO
JIejCTBYBalk€ M 3a [IEJCTBYBAWETO HAa IMOTYMHETUTE, W3BPIIYBAamkE jaBHU
NpOTpaMu M JlaBame MPEJIHOCT Ha MOTpeduTe Ha rparaHuTe Mpea norpedute
Ha yNpaBHUTE OPraHU M OPTaHU3AIMH. 3a CETO OBa ce MOTPEOHU OJiepeieH!
NPOMEHHU, KOM or(akaaT HEKOJKY KIyYHH Ipallama: JeLeHTpalIn3alyja,
JIEBOJIYIMja, BPEMEHCKO OrpaHHUYyBameé M POKOBH 33 MU3BPIIYBaIbE MPOEKTH,
IpoTrpaMHupame MPOEKTH HU3 IPOEKTH, TIOTOBOP KAaKO MPAaBEH OCHOB 32 MHOTY
yIpaBHU JEJHOCTH, HOB CUCTEM Ha BPEIHYBAIE U BPEAHOCTH (OITOBOPHOCT
Ha YyIpaBaTa, JIETUTUMHTET, OIIITECTBEHA OIPABJAHOCT, 3aKOHUTOCT,
3alITUTA Ha [IpaBaTa Ha TparaHUTe, IPAaBUYHA TIOCTAMKa U CII.), IEpMaHEHTEH
OpraHU3aIMCKH Pa3Boj, IIUPEH-E HA OITOBOPHOCTA KOH TparanuTe. Cure oBue
ujien ce aHTHOMPOKPATCKU U THe ja obenexxyBaar Hopara jaBHa ympasa“.'!
ViMeHo, HOBHOT jaBeH MEHAIMEHT C€ 3aj1ara 3a palroHaIn3alija Ha jaBHHOT
CEKTOp, O/IBOjyBam-¢ Ha TUIIOBH Ha YNPaBHHU OPTraHU3AIMM CIIpeMa BUAOT Ha
paboTuTe Ha OHME KOW C€ 3aJI0JKEHU 32 HUBHO (OpMHparme U MpaTemhe Ha
jaBHaTa MOJIUTUKA U OHHE KOU I'M U3BPILYBAAT 33Ja4lTe U CO3JaBabe Ha Ml
yIpaBHU OPraHU3alllH, CO jaca OATOBOPHOCT 32 PE3YATATOT.

Ceto OBa € YCJI0BEHO O] €THOCTaBHA IIPUYHHA IIITO IJIOMa3HUOT YIPaBEeH
armapar Mopa jia Ouzie euKaceH, eKOHOMHUYEH U €)EKTUBEH H J1a CE OJUTUKYBA CO
OTBOPEHOCT, TMHAMUYHOCT, €JTACTUYHOCT, PUIIATOIITMBOCT, (hJICKCHOMITHOCT.
Ha oBoj Mozen My ce mpumNMITyBa BOBEIyBalke Ma3apHU KPUTEPUYMHU BO
JIejCTBYBamE Ha JpKaBara, OJJHOCHO BOBEIYyBamke HOBA MEHAIIEpCKa KyJITypa
— KyJITypa Ha OATOBOPHOCT, MHOBAIIMja, CBECT 3a TPOILIOIUTE U TPOTPECHBEH
pasBoj.*?

Co omrex Ha Toa BO EBIOYTHBHHOT Pa3BOj HAa MOJCIHWTE Ha jaBHATa
yIpaBa MOXKe J]a KOHCTaTHpaMe JieKa IIOCTOjaT MOJIeNTH Ha KITACHYHA JIp)KaBHA
yrmapBa, KOHIIENT Ha yrpaBara Kako jaBHa CiIy»k0a, MOjiea Ha ,,HOBa jaBHA
yrpaBa‘“ WM TIO3HAT KaKo HOB jJaBEH MEHAIIMEHT WJIM MOJIE]l Ha PEryJiaTopHa
JIp>KaBa Mo3HAT KaKo ,,arcHIH(UKaImja‘.

° Ibid., str.79.

10 Ibid., str.81.

1 Tbid., str.81.

12 WBan Kompuk, Cmpykmypa u xomyHuyuparse 6o ynpashu opeanuzayuu, 3arpe0, 1999,
cTp.267.
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2. He3aBucHHMTE OPraHy KaKo MoJ/iesl HA OPraHU3aNuja Ha jaBHATA
ynpasa

CrencTBeHO Ha TOTrOpe HABEIEHOTO 3aKIydyBame JieKka pepopMCKUTE
PE30BH HE MOXKAT Jla Ce O/IBOjaT Of aJMHHUCTpALMjaTa, a ce CO LeJ Taa Ja
ce TMPWJIaro KOH HOBUTE OIIITECTBEHH ClydyyBama. Tue pedopmMu Moxar
Jla ce OJJHEeCyBaaT Ha OpraHM3alMOHAaTa CTPYKTypa, Ha KaJpUTE BO OPraHUTE
Ha yIpaBaTa, BO HAUMHOT Ha W3BPIIYBamke Ha HAJUICKHOCTHTE U cll. MefyToa
Haj3HAYajHU C€ WHCTUTYLMOHATHHUTE PePOpMHU, KOU CIIOPE] TEOpEeTHUaApPUTE
MOXe J1a c€ OIHeCyBaar Ha:

- OJNTyYyBamETO: YCBO]YBakkhE Ha CPECTBA 32 OA00PYBaHE Ha BOICHETO
Ha TIOJHMTUKAaTa, TMPEIBUAYBamke, INPOrpaMUpame, OyleTupame,
00paboTka Ha MH(pOpPMAIIUU, KOOPAUHAIIM]a, KOHTPOJIA, pPa3BOj U CII.

- CTPYKTYpaJIHOTO IpeypeayBame: IUIaHUpamhe Ha HOBU OpraHU3aluu 1
WHCTUTYIINH, 3aKOHH, KOMYHHKAIIMX, MOJIETTH Ha KOHTPOJIA.

- IpOLIeypHUTe: MPOMEHa Ha METOIH, NPOILEeCH, TeXHUKH, (YHKIHH,
YJOTH U KOHTAaKTH

- KOMyHHUKAI[MUTE: IPEOLICHYBake Ha OITYKH, UH(DOpPMAaLIUU, pe3yJITaTH,
CTaHJap/u, PAKOBOJCH-E, BPEAHOCTH U CII.

- AanTuOMITHOCTA: H3HAOTakhe PeIlIaHu]ja 32 IPOMEHH BO OTIKPYKyBambe,
UCTpaXXyBambe, MHOBAIMH, HEYCIIECH, KPU3H, TPAaHC(HOPMALIUU U CII.*

HmeHo ,,cé mocuiIHa € TeHACHIMjaTa 3a HaIyIITamke Ha allCTPAKTHHOT
HOPMAaTUBUCTUYKH ITPHUCTAIl KOH yIpaBaTa Kako “30Mp O OpraHd KOW BpIIAT
yIpaBHA BIACT™ W CE MOToJieMa € OpHEHTalujaTa KOH €IEeH NparMaTuyeH
MIPUCTAI KOj C€ TEMEIIM BP3 EMITMPUCKH IPOBEPIINB PUHIIUT JIeKa € ,,1o0pa‘
OHaa yTpaBa Koja ke ce OKaxe ,,ycremHa“. Bo Taa cmucia, ycremnsa e oHaa
ynpaBa koja Ha HajeUKaceH, HaJeKOHOMUYEH W HajpalliOHAJICH HauyuH Ke
T'H OCTBAapH CBOMTE IIEIIH, BOJEJKH TMPUTOA CMETKA JIeKa OCHOBHATa IeJl Ha
YIIPaBHOTO JIEjCTBYBabE € OCTBAPyBAaHE M 3AIUTHTA HA OCHOBHUTE YOBEKOBH
cno0oaM W TpaBa, O €IHA CTpaHa, Kako W 3roJieMyBame Ha JIpyKaBHATa

OmarococTojo0a, ox apyra crpana“.

3a ;ma ce ocTBapar oBHE IeJU M peOpMH BO jaBHATA aJIMUHHUCTpAIIHA]ja
JICHEC Ce€ IMOYeCT € TPeHAOT Ha T.H. ,areHuudukauuja“. OBOj TpeHI WU
MO3HAT KaKo MOJENl Ha PeryjaTopHa Jp)KaBa c€ WHTCH3MBHpA HA KapjoT Ha

3 H. I'puso, b.naButkoBcku, A. TlaBnoscka-/lanesa, Jagua aomunucmpayuja, Cromje, 2011,
Crp.412

% S.Lilic, Drzavna uprava instrument viasti ili javna sluzba, vo Uporedna iskustva drzavnih
uprava, Beograd, 2006, str.39.
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19Bex u nmouetokot Ha 20 Bek. MoJenoT € KapakTEepUCTEUEH MO TOA LITO O]l
OpTraHWTEe Ha ympaBaTa ce U3/[BOjyBaaT MOCEOHN CAMOCTOJHU OPTaHH WUJIH TaK
ce opmupaar cocema HOBU He3aBUCHH opranu. [IpuumHTa 32 OBa € JAeKa O]
OpraHWTe Ha JApKaBHA yIpaBa Tpeba Ja ce alonupaar OHHE HAJJICKHOCTH
KoM Ha Mmoe(UKaceH, TOKBAIUTETEH, MOMPOPECHOHATICH HAYHH U HAJIBOP O
MOJUTHUYKHUTE BIIMjaHU]a MOXKE Jla TH U3BPIyBa ApyT oprad. [IpuTtoa npxaBara
ke Ouge caMo KOHTPOJIOp HaJl 3aKOHUTOCTA Ha pabOTEHETO Ha OBHE OPTaHU,
KOH O] Ipyra cTpaHa ke ocTaHaT (PMHAHCHCKH, OPTaHU3aIMOHO U KaJIPOBCKU
HE3aBHCHH OJ] IPYTUTE HOCUTENH Ha (PyHIIMM 3a 3aKOHO/JABHATA, CyACKaTa U
W3BpIITHATA BIACT.

BoenHo, perymnaTopHata IpkaBa ce 3aCHOBa Ha WjejaTa 3a I0BepyBambe
Ha peryJaropHUTe PadOTH Ha MOCEOHH Telna OJHOCHO OpPTaHM3alUU KOU
Ce CTPYYHU W WM3O0JHMPAHHU O MOXKHU TOJIMTHYKHA TPUTHCOIM CO INTO OU
ce o0e30emmiia cOOIBETHA TMa3apHa KOHKYPEHIIMja TOMery JaBaTeliuTe Ha
JaBHUTE YCIIyTM OJHOCHO 3allITHTa Ha MOCEOHM IMpaBa Ha KOPUCHUIIMTE U
BpaboTeHure. *°

2.1. Hpeume 3a4denioyu Ha He3aeucHume opzaHu/ acernyuume u npudurnume
3d HUBHO and@y@dl—be

,ZAreHnudukanujara“ e HECOMHEHO HOB KOHIICTIT Ha OpraHu3aluja Ha
jaBHara ympasa.’* Camo B0 mepuonot on 1990 no 2005 ronuHa ce 0OCHOBaHU
noBeke o1 200 peryiaatopHH areHIuu Bo cBeTOT.” Mako 3aueTonuTe Ha OBUE

> G. Majone, Regulating EuropeLondon.New York: Routledge, 1996, G. Majone, From
the Positive to the Regulatory State: Causes and Consequences of Changes in the Mode of
Governance. Journal of Public Policy 17 (2): 139-167, prevzemeno od Anamarija Musa,
Agencifikacijakaonovaidodatna centralizacija-hoce li se Hrvatska ikada moci decentralizirati,
Hrvatska i komparativna javna uprava, 2012 godina, broj 4, str.1197-1224;

6 Musa, Anamarija, Kopri¢, Ivan, op. cit. str. 47-51., Musa, Anamarija, Agencifikacija kao
nova i dodatna centralizacija — Hoce li se Hrvatska ikada mo¢i decentralizirati, Savjetovanje
Instituta za javnu upravu, Lokalna i regionalna samouprava izmedu gospodarske krize i
¢lanstvau EU, 16. 11. 2011., Zagreb, HGK, dostupno na http://www.slideshare.net/ijuzagreb/
anamarija-musa-agencifikacija-kaonova-i-dodatna-centralizacija (posje¢eno 30. 10. 2012.),
Kopri¢, Ivan, Musa, Anamarija, Pulabi¢, Vedran, op. cit. str. 661, prevzemeno od Dr. sc. Edita
Culinovi¢ Here, dr. sc. Antonija Zubovié: Upravnosudski nadzor nad nezavisnim regulatornim
agencijama: aktuelnosti u postupcima, Zbornik radova Pravnog fakulteta u Splitu, god. 50,
2/2013., str. 371.- 392, file:///C:/Users/User/Downloads/zb201302_371.pdf

7 Bili¢, Antun, Josipovi¢, Tatjana, Petrovié¢, SiniSa, Independent regulators in the network
industries, u knjizi Regulirengsagenturen im Spannungsfeld von Recht und Okonomie (Hrsg./
eds. BodirogaVukobrat, Nada, Bari¢, Sanja), Verlag Dr. Kova¢, Hamburg, 2012., str. 247. Za
postupak agencifikacije u Republici Hrvatskoj vidjeti vise kod Musa, Anamarija, Kopri¢, Ivan,
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areHLUY ce MIpeJl ¢¢ 0J] aHITIOCAKCOHCKHUTE 3€MjH, TUE JECHEC CE AEN Off CUTE
ynpaBHH cucTeMH. MMeHo, 3a areHuuuTe ce cMeTa JeKa NpeTCTaByBaaT
aMepUYKH M3yM O BpeMe Ha rojieMara eKOHOMCKa Kpu3a U BOCIIOCTaBYBamhe
Ha MOJIUTUKA Ha JIP)KaBeH MHTEPBEHIIMOHM3aM, a Bo EBpora ce nmpommpysaar
BO TeKoT Ha 90-Te roauuu. Maejara koja mpeTXoau Ha HUBHOTO HACTAHYBAHbE
€ JIeKa HEe3aBHCHHUTE areHIMHd MoXaT Ha Hajno0ap HaumH Aa obe3bemar
U rapaHupaar NpUMEHa Ha CTPYYHO 3HACHE IO IMOEIWHU OOJIACTH TpHU
CIIPOBEyBaETO HA JIp)KaBHATA IOJIMTHKA. '8

Co orien Ha EHOPMHHUOT MOPACT HA HAJUICKHOCTHUTE HA OPraHHUTE Ha
ympaBara o o0llacTa Ha 0Opa30BaHUETO, HAayKaTa, COIMjajiHaTa 3aIlTHTa,
3[PaBCTBOTO M CII., TIOBEKE HE € JIOBOJIHO CHTE OBHE HAJJICKHOCTU Ja
Ougar M3BPIIYBAaHW CaMO O] OpPraHWTE KOW CE JIeJI Ha Jp)KaBHATa yrpaBa
(MHHUCTEpCTBATa, yNpaBH, AMPEKIUH, OUpoa M CI.), TYKy C€ HaMETHyBa
noTpebara o1 jaKHEH-E Ha yJIoTaTa Ha JaBHUTE CITY)KOM (JaBHUTE MPETIPHjaTHja
Y jaBHUTE YCTAHOBH ), KAKO ¥ OPTaHH KOU K€ TO OCUTYPYBaaT U3BPIIYBaHETO HA
JIeJT O jaABHUTE YCITyTH, a TOA CE MPEJ] CE HE3aBUCHUTE areHIIUH WK MTO3HATH
KaKo peryJiaTopHu opraiu. TprHyBajku o1 GaKTOT JeKa jaBHUTE CITY)KOM MOXKE
na o6e30emyBaaT jaBHH YCIYTd KOM MOXKE Ja Ouaar ox nmpopuTaOuiIeH WK
HenpoQHUTAOUIICH KapaKTep, Ce pa3IMKyBaaT U JBaTa BUJa HA jaBHH CITYXOu:
CIIy’)KOM O] ONIIT €KOHOMCKH HHTEPEC M HEEKOHOMCKH CIYXOW O]l OIIIT
uHTepec.’ MeHo, ,,ciyOuTe Ol ONMIIT EKOHOCKU MHTEPEC Ce MpEemyTaaT
Ha JIeTTyBame Ha 11a3apoT, HO TOj Ma3ap He € Heperynupad. HamecTo, AupeKTHO
o0e30enyBame Ha THE CIY)KOM, JOp)KaBara ce€ IPEOPCHTUpa Ha HUBHA
perynamnuja, a rd 00e30emyBaaT MpPHUBATHO-TIPaBHU CcyOjekTH. J[okoiky ce
OBO3MOKH U TPUBATHUTE CyO0jeKTH 3a M3BPIIyBaaT CIy)OuW u 00e30emyBaar
YCIYTH Of OIIIT HMHTEPEC, Mopa Ja C€ BOCIOCTaBaTa M MEXaHH3MH 3a
perynanyja, JIMIEHIMPabe, HAI30p U 3aIlTUTA Ha ITpaBaTa Ha TOTPOIITyBAYHTE
Ha THE YCJIyTU. 3aT0a ce BOCIIOCTaBYBaaT HE3aBUCHU PETYIIATOPHU YHja yiora
€ aBTOHOMHO W HE3aBHCHO Jla PETyJIHpaar MOeAMHEYEH JIeN O] 1Ma3apoT HIIH

op. cit. str. 47-51., gdje istiCu da ja taj postupak bio najintenzivniji u vremenskom periodu od
2001. —2009. godine, dok je 2010. godine doslo do suprotnog trenda, odnosno smanjivanja
broja agencija, §to nazivaju deagencifikacijom, prevzemeno od Dr. sc. Edita Culinovi¢ Herc,
dr. sc. Antonija Zubovié: Upravnosudski nadzor nad nezavisnim regulatornim agencijama:
aktuelnosti u postupcima, Zbornik radova Pravnog fakulteta u Splitu, god. 50, 2/2013., str.
371.- 392, file:///C:/Users/User/Downloads/zb201302_371.pdf

'8 Branko Smerdel, Nezavisni regulatori i vladavina prava hrvatska praksa u svijetlu americkog
iskustva, prevzemano od https://www.pravo.unizg.hr/_.../, na 26.08.2014g

¥ 3a oBa nokonkperno Buau: 1. Kopri¢, Pazvoj i problem agenciskog modela s posebnim
osvrtom na nezavisne regulatore, Agencije u Hrvatskoj: regulacija i privatizacija javnih sluzbi
na dzavnoj, lokalnoj i regionalnoj razini, Institut za javnu upravu, Zagreb, 2013, str.5
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OJpEJIEH CEKTOP (HA IPUMEp, EIEKTPOHCKA KOMYHHUKAIUH). %

Certo oBa ce ciTydyBa BO IEpPUOIOT Ha TUOepain3aluja v npuBaTu3almja,
Kora JpkaBaTa ja MEHyBa CBOjaTa yjora O] COICTBEHHK U YIIpaByBad,
a OCTaHyBa Jla ce MpalryBa — HO, caMO Kako perynarop. Bo HoBara yrora,
Jp>KaBaTa ' Kpeupa MpaBuiaTa Kako ke (GyHKIHOHUpaA Ma3apoT 3a openeH
CEKTOp, Taa T'M OMpezeNyBa YCIOBUTE Ha BIETyBame Ha HOBU yUYECHHUIU Ha
Ma3apoT, MOCTaByBa CTaHIApIU 3a MPOU3BOAU (YCIIyTH) Kou ce Hynar. beme
CIIOMEHATO JeKa OBOj MPOIeC MPOM3JIETyBa OJ AHIIOCAKCOHCKUTE 3€MjH,
notouHo o¢ Benuka bpuranwja Bo mpBara Biama Ha Mapraper Tauep.*
Boenano, enqna on Haj3HauajHUTE peOpMHU KOU CE CIIPOBEICHU BO TOA BpEME €
OCHOBAamETO Ha U3BPIIHUTE areHInH, Taka Hapedyanu Next Steps areHiuu. 3a
Jla ce OCHOBAaT OBHME areHIMy KJIyYHO Ipalliame € Ja ce 0/1Bojar policy padotu,
KOM OCTaHyBaaT BO HAJIEKHOCT Ha MUHUCTEpPCTBATa, OJ CIPOBEIYBamE
Ha TIOJUTHKUTE, KOM Tpeba Ja MOMHMHAT BO HAJJIEKHOCT HAa M3BPIIHUTE
areHiuu. Ha Toj HauuMH areHUMuUTE HE MPETCTaByBaaT HOBU OPTraHU3AlMOHU
TBpOpOH, TYKy HACTaHYBaaT CO OJIBOjyBam€ OJ] OpraHU3aIlMOHAaTa CTPYKTypa
Ha MuHHUCTepcTBaTa. DopManHO THE MMaaT caMoO yrpaByBadyka (M300p Ha
(yHKIIMOHEP Ha KOHKYpC) M (pMHAHCHCKAa CaMOCTOJHOCT. BakBu W3BpIITHU
areHIuy 10 KpajoT Ha BIaJeeHTO Ha KOH3EPBATUBLIUTE UMaIO BKymHO 140.%

Bo teopujara ce cmeTa aeka 0BOj KOHIIETIT Ha areHIu(ukaiija e moBp3aH
CO MOJICJIOT Ha HOBHOT jaBCH MEHaMEeHT. FIMEHO, Kako IITO HOBHOT jaBEH
MEHA[IMEHT C€ 3ajiara 3a palfoHaJM3allija Ha JaBHUOT CEKTOp, OJIBOjYBambE
Ha TUIIOBY Ha YIIpaBHU OpraHU3alUy CIIpeMa BUJOT Ha pabOTUTE HAa OHUE KOU
Ce 3aJI0JDKCHU 32 HUBHO ()OPMHUPALE U MPATCHE Ha jaBHATA TIOJIMTHKA U OHUE
KOHU I'M U3BpPLIYBAAT 3aa4UTC U CO3aBakbC HA MaJik YIIPAaBHU OpraHu3alvu,
CO jacHa OIrOBOPHOCT 3a pe3ynTaroT. lcToBpemeHO perymaropHara
Jp>kaBa Ce 3aCHOBA Ha WjejaTa 3a JIOBEpYBame HA PETyJaTOpHHTE padoTh
Ha NMOCEOHU Tela OJHOCHO OPTaHM3aIlMU KOM C€ CTPYYHH M HM30JIHMPAHH OJ
MOYKHH TIOJITUTUYKH IPUTHUCOITH CO IITO OM ce 00e30enna CooJBeTHA Mma3apHa
KOHKYpEHIIHja TIOMETy J1aBaTeInTe Ha JaBHUTE YCIYTH, OMHOCHO 3aIITUTa Ha

20 1. Kopri¢, Pazvoj i problem agenciskog modela s posebnim osvrtom na nezavisne regulatore,
Agencije u Hrvatskoj: regulacija i privatizacija javnih sluzbi na dzavnoj, lokalnoj i regionalnoj
razini, Institut za javnu upravu, Zagreb, 2013, str.6

2 Nastanak i nezavisnost regulatornih tela u Srbiji: domace ili eksterne determinante?,
Slobodan Tomi¢, Aleksandar Jovanci¢* http://www.politickeperspektive.org/izdanja/broj-
5/2, Informacioni centar Evropske unije, Srbija

22 Beuselinck, 2006; Greenwood et al., 2005; Peele, 2004; v. i Musa, 2014), prevzemeno od
Komparativna javna uprava — nastavni materijali Institut za javnu upravu

Zagreb, 2015, https://www.pravo.unizg.hr/ news/14947/KJU%20-%20nastavni%20
materijali%20za%20web.pdf
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noceOHU MpaBa HAa KOPUCHULIUTE U BpaboTeHure. »* Kako TBoperr Ha HoBroT
jaBen menayMmeHT (New Public management) ce cmera Kpucrodep Xyn
(Christopher Hood). ITputoa, T0j rt HaBeryBa 4eTHPUTE OCHOBH €JIE€MEHTH Ha
KOHM Cc€ 3aCHOBa OBa TEOpHja, M Toa: 00U Aa ce 3a0aBHM pacTOT HA BIAJIUHUTE
TeJla, HAcOYyBame CIIpeMa NpUBaTHU3alldjaTa, pa3Boj Ha HWH(pOpMAaTHUKaTa
TEXHOJIOTHja 0COOEHO Kora CTaHyBa 300p 3a 00e30e1yBame Ha jaBHUTE YCIIyTH
U pa3Boj Ha Me'yHapoaHa copaboTKa.

Bo oaHoc Ha MOMMHOTO OmpeneTyBamke Ha areHIuuTe OM HMCTaKHale
JIeKa TOa 3aBHCH IpeJ ¢€ O]l HUBHUOT BHJ, 3aTOa LITO THE HE CE XOMOTEHa
1ojaBa TyKy c€ pa3lMKyBaaT BO OJJHOC Ha OJPEICHH KPUTEPHUYMHU KaKO IITO
ce CTaTycoT, (pMHAHCHCKAaTa M OpraHU3alMOHAaTa CaMOCTOJHOCT, HAYMHOT
Ha OJrOBOPHOCT, BHJIOT Ha J€JHOCTA IITO ja W3BpIIyBaaT M CIOpEN Toa
MOJKE J1a ce IMOoJIeNaT BO HEKOJIKY KaTeropuu. BeymHocT, Te Moxe 1a ce ce
KJacu(UIIpaaT Kako: He3aBUCHU, U3BPILHU U eKCIepTCKU.?* Jlomexa Ha3uBOT
MOJKe Ja OuJie: areHIuy, perylaTopHH Tella, jJaBHU areHLIUY WK MapaJpKaBHU
opranu. CTaHOBHUIITA JieKa OBHUE TeJIa Ce JIeT O]l yIpaBaTa, MOpaJu IITO BpILaT
yIpaBHa JIEjHOCT, Ce € M03aCTalleHu BO TEOPETCKUTE COTVIeAyBamba®.

Cormmacao eBporickara perynatuBa ((EK) op. 58/2003), crarycor Ha
HU3BPHIHUTEC arcHUuUn € YTBPACHO ACKA H3BPUHIHHUTC arcHIUH CC nmoceoHu
MPABHHU JINIA, HA KOW OJAIIPE]l UM CE€ YTBPAYBaaT TPAHULATE U YCIOBHUTE 32
JIOBEpYBamhe HAa HAIUICKHOCTHU, OBJIACTYBambara KOM MM CE JaBaar , HAYMHOT
Ha KOHTpOJIa HaJg pa60TaTa Ha H3BPIIHUTEC AarcHOuMW, KAKO W HHBHOTO
(uHaHCHpamke U OTBOPEHOCT BO paborara.?

Omna mto Tpeda 1a ro KOHCTaTUpaMme € Jieka He CeKoja areHInja ce cMeTa
3a peryaaropHo Teno. Taka, mocTojar oJpeAeH! yCIOBH KoM Tpeba aa Oumar
WCIIOJIHETH 3a J1a Ha €/lHA arcHLMja U ce MPU3HAe CTaTyC Ha PeryIaTopHO
teso. Cropen CTaHUYMK Toa 61 OnIe ClIeIHNBE KapaKTePUCTUKH: Ja CTaHyBa
300p 3a MpaBHO JIMIIE CO jaBHH OBJACTYBamba KOE c€ Haora HaIBOP O]l COCTABOT

2 G. Majone, Regulating EuropeLondon.New York: Routledge, 1996, G. Majone, From
the Positive to the Regulatory State: Causes and Consequences of Changes in the Mode of
Governance. Journal of Public Policy 17 (2): 139-167, prevzemeno od Anamarija Musa,
Agencifikacija kao nova I dodatna centralizacija-hoce I se Hrvatska ikada moci decentralizirati,
Hrvatska i komparativna javna uprava, 2012 godina, broj 4, str.1197-1224;

24 1. Kopri¢, Pazvoj i problem agenciskog modela s posebnim osvrtom na nezavisne regulatore,
Agencije u Hrvatskoj: regulacija i privatizacija javnih sluzbi na dzavnoj, lokalnoj i regionalnoj
razini, Institut za javnu upravu, Zagreb, 2013, str.13

2 3. Vporesuh, “ITonokaj U yiora jaBHAX areHIlja y HAIIeM paBHOM cuctemy”, [IpaBHu
xuBot 10/2005, 283-295.

26 Council Regulation (EC) No. 58/2003 of 19 December 2002, laying down the statute
for executive agencies to be entrusted with certain tasks in the management of Community
programmes.

19



Ha Jp)KaBHATa yIpaBa, Jla MMa OBJIACTYBAakE 3a JIOHECYBame MOA3AKOHCKU
aKTH M BOJCH-E HA MOCEOHU YNPaBHM MOCTANKH U J€Ka MPOTHB KOHKPETHATa
OJUTyKa Ha peryjaTopHaTa areHija xauda He e 103BojeHa. ¥’ [leTrpoBuk, naxk,
ru aeuHupa Kako CaMOCTOJHH M HE3aBHCHHU Tella CO jJaBHU OBJIACTYBamba,
OCHOBaHHM CO IIeJ1 ypeayBame 1 Ha30p HaJ U3BpIIyBame (JInOepalnu3upaHn)
JIEJHOCTH Ofl ommT ommTecTBeH uHTepec.” Derda 1 Rupe mox mommor Ha
peryiaTopHM areHIMM T'M CMEeTaaT OpPraHU3alMUTE CO pPAa3JIMYeH Ha3uB,
CTPYKTYPHO M3[BOCHHU OJf COCTaBOT Ha Jp)KaBHATa YIpaBa, udja 3ajada U
MIOCTOjaHO U3BPIIYyBakhe HA jaBHUTE paOOTH HA HALIMOHATIHO HUBO.?

Cemnak, 1ocTojar U CIPOTHCTABEHH CTaBOBH, CIIOPE]] KOU CIIOMEHATHUTE
TeJIa He MOXKAT Jla Ce IIeHAT UCKIIyYrBO 32 JieJ O]l a/MHUHUCTpaljara. FiMeHo,
aMepuKaHCKHOT aBTop Mulock ru neduHMpa Kako ,,0praHu, KOU HE C€ HUTY
3aKOHOJIaBHH, HUTY WU3BPIIHU, HUTY CYJICKH, TYKy OOCIMHYBaaT MOHEIITO O]
CeKoja TpaHKa Ha BJACT, U TeOpeTcku ce oaropopuu Ha Kourpecor. Tue ce
ocHoBaar kora KoHrpecoT cMmera fieka moceOHHU ycoBH OapaaTr KOHTHHYHUPAHO
Y MHOTY 4€CTO JIOHECYBahE Ha aKTH O] 3aKOHOJ[aBHA TIPUPOJIA, BTEMEIICHH Ha
yHU(OpPMHA U KOH3UCTeHTHA nosiuTruka“.>® Ha Taa nuauja e u ctaBoT Ha Chris-
tensen, Laegreid u Stone Sweet ko MCTakHyBaar JieKa CTaHyBa 300p 3a Tela

27 StaniCi¢, Frane, Pravna narav regulatornih agencija u Republici Hrvatskoj, Pravo u
gospodarstvu, br. 5., 2012., str. 1359-1360, Bari¢, Sanja, Perda, Dario, Zakonsko uredenje
regulatornih agencija u Republici Hrvatskoj, Informator male stranice, br. 5908., 2010., str.
3., prevzemeno od Dr. sc. Edita Culinovi¢ Herc, dr. sc. Antonija Zubovié: Upravnosudski
nadzor nad nezavisnim reulatornim agencijama: Aktuelnosti u postupcima Zbornik radova
Pravnog fakulteta u Splitu, god. 50, 2/2013., str. 371.- 392 (http://www.pravst.hr/dokumenti/
zbornik/2013108/zb201302_371.pdf na 03.09.2014)

28 Petrovié, SiniSa, Pojam i uloga nezavisnih regulatora, Pravo u gospodarstvu, br. 3., 2008.,
str. 465, prevzemeno od Dr. sc. Edita Culinovi¢ Herc, dr. sc. Antonija Zubovié¢: Upravnosudski
nadzor nad nezavisnim reulatornim agencijama: Aktuelnosti u postupcima Zbornik radova
Pravnog fakulteta u Splitu, god. 50, 2/2013., str. 371.- 392 (http://www.pravst.hr/dokumenti/
zbornik/2013108/2b201302_371.pdf na 03.09.2014)

29 Perda, Dario, Rupe, Doris, Pravno uredenje regulatornih agencija u hrvatskom pravu,
Hrvatska pravna revija, br. 11., 2010., str. 62, prevzemeno od Dr. sc. Edita Culinovi¢ Herc,
dr. sc. Antonija Zubovi¢: Upravnosudski nadzor nad nezavisnim reulatornim agencijama:
Aktuelnosti u postupcima Zbornik radova Pravnog fakulteta u Splitu, god. 50, 2/2013.,
str. 371.- 392 (http://www.pravst.hr/dokumenti/zbornik/2013108/zb201302_371.pdf na
03.09.2014)

30 Mulock, B. u Smerdel, Branko, Regulatorne agencije, Informator, br. 5432., str. 1. O
polozaju regulatornih agencija u americkom pravu vise vidjeti kod Bajaki¢, Ivana, Razvoj i
ucinci regulatornih agencija u SAD: uspjesan model za Europu?, Zbornik Pravnog fakulteta
u Zagrebu, br. 2., vol. 60., 2012., str. 495-526., prevzemeno od Dr. sc. Edita Culinovi¢ Here,
dr. sc. Antonija Zubovi¢: Upravnosudski nadzor nad nezavisnim reulatornim agencijama:
Aktuelnosti u postupcima Zbornik radova Pravnog fakulteta u Splitu, god. 50, 2/2013.,
str. 371.- 392 (http://www.pravst.hr/dokumenti/zbornik/2013108/zb201302_371.pdf na
03.09.2014)
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KOU C€ CTPYKTYpAHO M3IBOCHHU O]l Ip>KaBHATA YIpaBa 3apajy M3BPIIYBaHE
Ha jaBHU pabOTH Ha HAIIMOHAJIHO HUBO Ha TpajHa OCHOBA, BO KOM BPaOOTEHUTE
Ce jaBHH CIIYXOCHHUIM U ce (UHAHCHpaaT BOIIIABHO OJ JAp)KaBHATa CMETKA
U ce TOAJIOKHU Ha MPOMMCH Ha jaBHOTO NpaBo.’! He3aBHCHU cTpydmany BO
areHIny, ke JOHecyBaaT MpOMHCH U K€ TM CIPOBEIYBaat, Mo MpaBHUjaTa Ha
CTpyKara, 0CI000/1eHH O]l THTEPECHU UHTEPBEHIINHU Ha ITOJUTHUKATA U B1acTa. >

[ToBp3yBajkm TH HE3aBUCHHTE Tela co audepeHnujanujara
JIeIICHTaIN3alljaTa Ha Jp)KaBHATa YIpBa Ce CMETa M JIeKa ,,XOpPHU30HTallHA
nudepeHrjanja BO COBPEMEHUTE Jp)KaBU CE€ OJBUBA O]l MOYETOKOT Ha
MoOJIepHaTa yIpaBa, MPBO KaKO pa3rpaHyBambe BO IIEHTPAJHA JIp)KaBHA
ylpaBa Ha pa3IMYHU YIPAaBHU PECOpPH, a MOTOA BO IMOCIEIHUTE JEICHUH,
Kako (pyHKITMOHAIIHA, YIIPaBHA JICIICHTPATN3allija BO CMHCIIA Ha OJIBOjyBambe
Ha CHeNMjajJ3upaHd OpTraHU3alliKk Of Jp)KaBHATa yIpaBa Ha rojieM Opoj
areHiun.** Mcro Taka, ,,HOBUTE CBaKama 3a KapaKTepOT Ha jaBHATa yrpaBa
W yjorara Ha Jp)kaBaTa BO OIIITETCBEHO HMHTEH3WBHO ja MPOMOBUpPAAT
(dparMeHTanyjata Ha CpeIWIIHATA yIpaBa W JACIerupame Ha padoTuTe
W3JIBOGHU Ha CaMOCTOJHM OpaHU3allH, 4Yhja OATOBOPHOCT M KOHTpOJA
OCTaHyBaaT HEJOBOJHO PEIICHHU TpaIiama.>

Cenak, 3a 1a roBopuMe 3a (HOPMHUPAKHETO HA HE3ABUCHHU OPTaHU U Teja
(Mery KoM W perynatopHHUTE), Ha KOU UM C€ MPEHECYBa JaBHO OBJIACTYBAHHC
3a M3BpUIYBamke Ha 33Ja4d O]l jaBeH WHTEpec, OM Mopaje HajHampena Ja ro
nepUHUpaMe W CaMOTO jaBHO OBIIACTYyBame. JABHOTO OBIACTYBame, UMEHO,
MpeTCcTaByBa ,,MIPaBO M OOBPCKAa HA OJIPEICHU CYOjeKTH, BO M3BPIIYBAHETO
Ha JIOBEPEHHUTE 3a/laud Ja MOXKAT Ja HacTalyBaaT aBTOPUTATUBHO BO UME
Ha OIITECTBEHATa 3aeIHUIA, YTBPAYBajKM OOBPCKH, 3a0paHU H JPyTH

31 Christensen i Laegreid te Thatcher i Stone Sweet u Kopri¢, Ivan, Musa, Anamarija,
DPulabi¢, Vedran, Europski standardi regulacije sluzbi od opceg interesa: (kvazi)nezavisna
regulacijska tijela u izgradnji modernog kapitalizma, Hrvatska javna uprava, br. 3., 2008., str.
661., prevzemeno od Dr. sc. Edita Culinovi¢ Herc, dr. sc. Antonija Zubovi¢: Upravnosudski
nadzor nad nezavisnim reulatornim agencijama: Aktuelnosti u postupcima Zbornik radova
Pravnog fakulteta u Splitu, god. 50, 2/2013., str. 371.- 392 (http://www.pravst.hr/dokumenti/
zbornik/2013108/zb201302 371.pdf na 03.09.2014)

32 Branko Smerdel, Nezavisni regulatori 1 vladavina prava hrvatska praksa u svijetlu
americkog iskustva, prevzemano od https://www.pravo.unizg.hr/ .../, na 26.08.2014g.;

33 Eugen Pusi¢, Nauka o upravi, Zagreb, 2002, prevzemeno od Anamarija Musa, Agencifikacija
kao nova I dodatna centralizacija-hoce I se Hrvatska ikada moci decentralizirati, Hrvatska I
komparativna javna uprava, 2012 godina, broj 4, str.1197-1224;

3% Verhoest et al., 2010; Pollitt I Talbot, 2004, Verhoest, K., P.G. Roness, B. Verschuere, K.
Rubecksen, M. MacCarthaigh (2010) Autonomy and Control of State Agencies. Comparing
States and Aencies. Palgrave Macmilan, prevzemeno od Anamarija Musa, Agencifikacija
kao nova I dodatna centralizacija-hoce I se Hrvatska ikada moci decentralizirati, Hrvatska I
komparativna javna uprava, 2012 godina, broj 4, str.1197-1224;
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OJIHECYBama Ia U MPOTHUB BOJIjaTa Ha Cy0jeKTOT HA KOTO C€ OJIHECyBaaT THE
Mepku“.*> HajuecTo jaBHO OBIACTyBame CE JlaBa 3a: PEIIaBambEe YIPaBHU
paloTu U BpILEHE jaBHU €BUJICHIINU U U3JaBame yBepeHuja). [IokoHkpeTHO,
JaBHUTE OBJIACTYBamba CE I0BEpyBaaT 3a CIIEAHUBE IP>KaBHU PaOOTH: BPILICHE
HOpPMAaTHBHA JIEJHOCT — MPEKY JOHECYBame CTATyTH M JAPYTH OIIITH aKTH Ja
ypeayBaar OfHOCH, Ja yTBp/AyBaaT YCIOBH; pElIaBame BO yINPaBHU PabOTH
— Ha mpumep, THe Tpeda na ce npenunar Bo 30VYII; 3a Bpuiewme CTpydeH
Ha/130p, 3aIUTHTA U MHCIIEKIIN]a; 32 BOJICHH-E JaBHU €BUJICHIIMHU U 32 U3/1aBabE
JaBHU HCIIPABH.

Co omren Ha Tope HaBeACHUTE Ne(DUHUPAHE 32 CAMOCTOJHUTE OpPTaHU
MOXeE JIa ja U3BEIeMe U HalllaTa 3aKilydHa CHHCHTU3UpaHa Je(hUHHIIN]ja KOja
BO ce0e TM MHKOPIIOpUpPA OCHOBHHUTE €JIEMEHTH KOW Tpeba Jia TH MoceayBa
eleH OopraH 3a Ja Jo0Hue craTyc Ha He3aBUCHO Teno. OBHWE opraHu ce
eTalmpaaT Ha OCHOBA Ha TOCEOCH 3aKOH CO KOj MM Ce TPU3HaBa CBOjCTBO HA
MIPBaBHO JIMIIE U 110 CBOjaTa MOJI0KOa BO CUCTEMOT Ha Iojiesi0a Ha BilacTa THE
ce HaoraaT HaJBOp OJ TPUTE TPAHKH Ha BJacTa (3aKOHOJABaHATa, CyJCKara,
U3BpIIHATA), IITO 3HAYM JIeKa MMaaT OJPE/ICH CTENeH Ha aBTOHOMHja BO
TIOTVIe]T Ha OJIITyYYBamkETO, & KOM BO ce0e TM HHKOPIIOPHpAar M peryiaTopHaTa
W W3BpIIHATA M CyAckara BiIacT. MIMEHO, cO camMOTO OCHOBaWmE Ha OBHUE
OpraHu Bp3 HUB C€ BPIIU MPCHECYBamkbE HAa OBIACTYBamkba U ONTOBOPHOCTH
npu 00e30e1yBambe Ha jJaBHU YCIIYTH U BPUICHE OAPENEHHU yIpaBHU PabOTH.
Bo Hayeno oBue opraHu ce OpraHu3aIoHO, (HUHAHCHCKH W KaJPOBCKHU
CaMOCTOjHH, a O/ITOBapaar caMo 3a MOBpe/a Ha HAYeJIOTO Ha 3aKOHUTOCT TPU
JIOHECYBam-€ Ha aKTH M IIPEB3EMarhe Ha JIEjCTBH]a, 0/IeKa N30paHUTE YICHOBU
(mokoyKy cTaHyBa 300p 32 KOMHCH]ja) WIIM JUPEKTOPH (IOKOIIy CTaHyBa 300p
3a areHIMja) oAroBapaar Mpeja OHOj IMTO T'M U30pal, a Toa € 3aKOHOJAABHOTO
teno (CoOpanueto). Micture ce popmupaar 3apaau U3BPIITYBake HA CTPYIHH,
W3BPIIHU ¥ KOHTPOJHH padoTu. Cemnak, o] UCTPaKyBamHETO CIIPOBEICHO 3a
OBOj TPYJ BOOYYBaMe U JieKa HE IMOCTOM YHU(DHIIMPAH CUCTEM CO OJHAIIPE]
YTBpACHU TpaBWJIa KOM C€ OJIHECYBaaT Ha YTBpAyBamke Ha MoTpeda 3a
dopmupame Ha HE3aBHCEH OpraH, HAYMHOT Ha yINpaByBambe, HAYMHOT HA
(uHaHCHpamke, CTaTyCOT Ha BpaOOTCHUTE BO OBHE OPraHH, IUIATHTE KOU TH
no0MBaat, KOHTPOJIA HaJl HUBHATA e(hUKacCHOCT U €()EeKTHBHOCT BO padoTara.
Ceto OBa OCTaBa BIIEUATOK JIeKa BO WIHWHA Tpeda Ja ce yTBPAAT U KOHKPETHH
KPUTEPUYMH 32 OBHE Tpariama. Ha kpajot, O cakane Ja MCTaKHeMe JeKa
MaKo CTaHyBa 300p 3a Tela KOW HAaBHIYM C€ HaoraaT MoMery TPUTE TPaHKU
Ha BJACT, THE CE CemaKk HajONIMCKU JI0 MOIIUPOKHUOT IMOMM Ha jaBHATa

% Puro Gatarié, Djelatnosti od posebnog drustvenog interesa i javna oviastenja, Zagreb,
1986, cTp.101-102.
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aaMuHUCTpanuja. Toa BCYIIHOCT mpousneryBa of (akToT Jieka HUM UM €
JIOBEPEHO U3BPILYBAKETO HA pa0OTUTE O jaBEH MHTEPEC KO TPAJAULIMOHATHO
01 moTnaaHae Mo HAJISKHOCT Ha YIIpaBaTa.

3. KoMnapaTuBHM HCKYCTBa 32 Pa3B0jOT HA He3aBUCHUTE OpraHu/
areHIUMTe

Bo Benuka bputanuja caMoCTOJHUTE peryjaaTOpHH Tejla HaCTaHyBaaT
Kako pe3yiTar Ha noTrpebara oJpedeHH aKTUBHOCTH Ha JpikaBaTa Ja ce
W3BpILIYBaaT HE3aBUCHO O IIeHTpaiHaTta Biana u 6e3 qupeKkTHa MOoIuTUYKa
KOHTpojia Ha Biagara. [lo cBOjOT mpaBeH cTaTyc perylaTopHHUTE Tela
npumnaraar BO Tpynara Ha T.H. HEJICTIapTMAHCKH jaBHH Tena (non-departmen-
tal public bodies), xou ce pa3auKyBaaT M0 CBOjaTa Mpupoja u GyHKIIUN KOU TH
M3BPILIYBAaT MITO MPEAN3BUKYBa OTEHIKOTHH PU HUBHOTO feunupame. Tue
ce OCHOBAar O]l CTpaHa Ha BJIajJiaTa U UMaaT CBOM HE3aBUCHU OyIIETH U Kajaap.
PakoBoATCBOTO Ha peryiaaTopHUTE Tela IO MOCTaByBa Biajara Ha OJpeleH
BPEMEHCKHU MEPHOA U Toa 3a cBojaTa padoTa € OATOBOPHO IpEJ PECOPHUTE
MUHHUCTEPCTBA, a HE Ha MapajaMeHTOT CO LITO C€ HaMalyBa HE3aBUCHOCTA U
JjaBHAaTa OJTOBOPHOCT HA OBHUE TaJsla 32 HUBHOTO paboTeme. 3a J1a ce HaJIMUHE
BaKBaTa KpUTHKa 3a MOJMUTH3ALMjaTa U HEJAOCTATOKOT Ha OJrOBOPHOCT BO
paboTara Ha peryjaTopHuTe Tena, Bo bputanuja ce BOBeJeHH 3a10JKUTEIHN
JaBHH KOHKYpCcCH 3a 1300p Ha paKOBOACTBOTO Ha PETYIaTOPHUTE TeJIa, CO IITO Ce
JaKHE TPAHCTAPEHTHOCT BO M300POT HA PaKOBOATCBOTO U ITpoecnoHamHOCTa
BO pabOTEHETO Ha PEryIaTOpHUTE Tema. 3¢

Bo CA/larenuuure ce ie1at Ha 3aBUCHU M HE3aBUCHU. 3aBUCHUTE OPraHu
ce (opmupaar Kako OpraHu BO COCTaB Ha HEKOj JICTIapTMaH, KOM 'O COYMHYBaaT
kabunerot Ha [Ipercenarenor na CAJl. Ha ueno Ha oBHe opraHu3aliiy ce Haora
¢byHkunoHep koj e mocraBeH of Ilpercenarenort, Bo coracHocT co CeHaroT.
HeszaBucHuTE areHIUM O] CBOja CTpaHa c€ JieiaT Ha HE3aBUCHU M3BPIIHH
areninu (independent executive branch agencies) u peryiaTopHU areHIUH
(independent regulatory agencies). He3aBuCHHWTE W3BIIHK areHIMN HMaaT
CITMYEH CTaTyC CO 3aBHCHHUTE BO OJIHOC Ha OBJIACTyBamara Ha [Ipercenarenor
Ha CA/Jl cipema HUB, a pa3MKaTa € IITO OBUE CE OPTaHU3aIMOHO CAMOCTOJHH
Oumejku He ce HaoraaT BO cocTaB Ha jemaprman.’ Op apyra crpana,

3% Dejan Suput, Samostalna regulatorna tela u pravnom sistemu Republike Srbije, nmpes3emero
on http://www.telekomunikacije.rs/arhiva_brojeva/treci_broj/mr_dejan_suput: samostalna
regulatorna_tela u pravnom_sistemu republike srbije .165.html

37 Johnson C. Scott, ,,Administrative Agencies: A Comparison of New Hampshire and
Federal Agencies’ History, Structure and Rulemaking Requirements® , Pierce Law Review,
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HE3aBHUCHUTC peryﬂaTopHH Ar¢HIIMM IIaK umaar HpI/IHI/I‘IHO BHCOK CTCIICH Ha
HEe3aBUCHOCT. Tue He mpuraraar Ha HUEJIEH YIIPaBeH pecop, HUTH ce Haoraar
MOJ IUPEKTHA KOHTPOJIA Ha MPETCeNaTeNioT Ha ApKaBaTra WM CTapelInHaTa
Ha OJpe/ieH pecop. 3aeIHUYKN KapaKTEPUCTUKHU Ha PETYJaTOPHUTE TEJa BO
CAJl ce:

- Ha HUBHO YCJIO CTOU I'pyIllia HaA HYfe, d HC CJICH CTapfClllnHa

- HaJMHOTY POCTO MHO3MHCTBO Ha KOJICKTUBHUOT OPTaH Ha yIIPaByBabE
MOXe Jla Ouie O €Ha TIOJIMTHUYKA TTapTHja

- YJIEHOBUTE Ha KOJIEKTUBHUOT OPraH Ha YIpaByBame C€ MOCTaByBaaT
O]l CTpaHa Ha MTPETCeaaTesoT Ha JIp:kaBaTa (Ha OCHOBA Ha MUCIICHE U
co omoOpenwue on CeHar) Ha TOYHO OJPEICH MEePHO

- YJICHOBUTE HA KOJICKTUBHUOT OPTaH Ha YIpPaByBamke MOXKAT J1a OumaT
paspenieHu of] Taa IMO3WIIMja camMoO BO CiIy4aj Ha MOCTOCHE Ha jacHa
npu4rHa (cause), 3a pa3auKa O]l OBEKETO CIYy)KOSHUIIM BO M3BPIITHATA
BJIACT KOM C€ HAoraar Ha ,,yciayra™ Ha IpeTceaareiior.*

Bo ®paniiyja mojaBara Ha cCaMOCTOJHUTE pETyJIaTOPHH TeJia € 3a0eiexana
BO TEKOT Ha cemyneceTute roarHa Ha 20 BeK, a HUBHATa IpaBHA MOJOXKOa
HUTY JIeHEC HE € jacHO JIe(duHHUpaHa CO 3aKOH, HUTY BO CyJICKaTa Ipakca.
[Ipema TonkyBameTo Ha J[pKaBHHOT COBET- CAMOCTOJHUTE PEryJaTOpHHU
TeJNa KoM paboTar BO MME Ha JprkaBaTa, MMaaT jaBHU OBIIACTYyBamba, HO HE
3aBHUCAT OJ Biajzara. Tue ce M3MEHH O]l XHepapxujaTra Ha OpraHUTe Ha
u3BpIIHATa BiacT. PpaHIlyckaTa Ap)kaBa 3aB3eMa CTaB JeKa CaMOCTOJHUTE
pEryJaTopHU TeNa e MOJUTHYKU M OPTaHW3allMOHO HE3aBHCHHU, CO IITO CE
00e30e1yBa HUBHA CTPYYHOCT, KPSAUOUIUTET U JISTUTUMUTET 3aTOa IITO THUE
BpIIaT paboTH BO ,,0CTBEIMBHU 00IaCTH OJ1 OIIIITECTBEHHOT KHUBOT. I TIOKpaj
TOA IITO PAKOBOJUTEIHNTE HA OBHE Tella Ce HajYeCTO MMEHYBAHU CO JCKPET
Ha mpercenarenoT Ha PemyOnukara, THe ce AeKiIapupaar Kako HE3aBHUCHU U
caMocTOojHU. HaunHOT Ha paboTa € HajuecTo KOJIETHjaJIeH MaKO MOCTOjaT U
pUMEpU Ha THOKOCHU peryiaaTtopHu Tena. O6i1acTuTe BO KoM HajuecTo padborar
CaMOCTOJHHUTE PEryJaTOpHU Tena ( Ha MpUMep, CKOHOMH]ja, jJaBHU (PUHAHCHUH,
jaBHO MH(OpPMHUpAE, CICKTPOHCKU MEIUYMH U TeJIeKOMyHHUKaruja). Kako
puMep, KOj 3aciIy’)kyBa BHUMaHHE OM ro HaBeyne DpPaHIyCKOTO HAJIC)KHO
TEJO 3a TEJIEKOMYHKHKAIlMja KO€ Ha CBOE YEJIO KAaKO KOJETHjaJeH OpraH
Ha yNpaByBambe MMa KOJIETHMYM YHMH WICHOBH C€ M30Mpaar O CTpaHa Ha
npercenarenot Ha PerryOnukara, npercenarenor Ha CeHaTOT M MPETCEAATEN0T

Vol 4, Nr. 3, University of New Hampshire, 2006., 438., npeBzemeno ox /[pacan Munxos,
peoosru npogpecop Yuusepzumem y Hoeom Caoy Ilpasnu ¢gpaxynmem y Hoeom CadyJABHE
ATEHIIUJE ¥ CPEMJNCrnyuajaa Tpemka uin jiomia Hamepa?

38 Ibid.
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Ha HanuoHanHOTO CoOpanue.*® J[p)kaBHHOT COBET CMeTa JIeKa arcHIMUTE
Ce 3aCHOBAaT Ha JIBa KyMYyJaTUBHU KPUTCPUYMH, U TOA: aBTOHOMH]ja, IO KOj
arcHIMUTE Ce pa3IMKyBaaT OJf He3aBUCHHUTE yIpaBHH opraHu (autorités ad-
ministratives indépendantes) 1 TOCTOEHE HAa OBIIACTYBamba 32 U3BPIIYBAkHE HA
HarmoHanHara jaBHa monutuka (1’exercice d’une responsabilité structurante
dans la mise en oeuvre d’une politique publique nationale). OBue areHiuu
I'M W3BpIIyBaar paboTHTE O OHIuT MHTepec ( BO obiacta Ha 3/1PaBCTBO,
couyjana, ooOpasoBanue u ci.) . Meryroa Bo @paHIija He MOCTOjaT areHIuH
KOM criaraar BO OpraHd Ha ympasa. Bo ®@paHimja crarycor Ha areHIUUTE €
CIIMYEH Ha CTAaTyCOT Ha HAIIUTE MOCEOHM OpPTraHW3alluy, a yIITe MOBEKe ce
OHHE KOM Kaj Hac craraaT BO JaBHUTE CITykKOu.*

XpBarcka oJ] CBOja CTpaHa € KapaKTepUCTUYHA MO TOA IITO BO MOCIEIHO
BpemMe on 2009 kaj Hea € BO TeK JAcarcHIMQUKaIMja Koja TMoapa3oupa
HaMaTyBame Ha OpojoT Ha areHuuuTe. BakBOTO pelieHue cieu Ha mpoiecoT Ha
KPUYKOTO MPEUCIUTYBak-E Ha OpOjOT Ha OPTaHUTE, BOBEAYBAHHE HAa €IMHCTBEHU
MpaBmIia, 00U 32 BOBEIyBamk€ HA MEXaHM3aM 32 KOOPAUHALIM]a U YIIPAByBambE
co e(eKTUBHOCTA U JPYTH OOIHIIM Ha palMoHaIM3aIlja BO U3BPIIyBambe Ha
paboTuTe Ha ApKaBHATa yrpasa. (yKuHaTH ce 19 u ocHOBaHM 7 HOBU areHIINH,
Hamasnenu 3a 14%. OCHOBOT 3a BaKBO PEIIEHUE € 3aBPIIHHOT U3BEIITAj Ha
npoektoT Ha (DyHKIMOHAIHA aHaldW3a BO PECTPYKTYUpPame Ha JIp:KaBHATa
ympaBa u areHiuu Ha kpajoT Ha 2008, koj To cripoBesie XpBaTCKUTE EKCTIIePTH 3a
Caercka Oanka. MIMeHO, 01 TOCEramrHoTo HCKYCTBO cO (JOpMHUpabe Ha TOJIEM
Opoj Ha HE3aBHCHU OPTaHH, Cera ce 011 BO IIpaBell Ha HUBHA pallOHaIN3aIHja.
Kako temennu npobnemMu Ha HE3aBHCHU PETYJIaTOPHU Tella BO XpBaTcKa ce
cMeTaar: moyuokba BO CHCTEMOT Ha BJIacTa, HEBOEIHAu€Ha peryiaiuja Ha
HUBHUOT TPaBEH CTaTyC, HAUWH Ha IMOCTAIyBamke BO KOHKPETHHU CHUTYyAallUH,
CYICKHOT HaJ30p Ha HUBHOTO paloTeme, perpyraiuja, KBAIUTET U MpaBeH
cTaryc Ha BpaOOTEHHTE, MOIIMPOKA OMIITECTBEHA MepLeNiyja U MOAPIIKa
Ha HUBHOTO paboTeme, MEXaHU3MHU Ha BIWjaHHE U HAA30p, €PUKACHOCT U
e(EKTUBHOCT Ha areHIIMHUTE W MOTEIIKOTUU Ha HUBHOTO Mepeme U c.*!

Penrybnuka CpOwuja on cBoja cTpaHa € KapaKTePUCTHYHA 10 TOA IITO
nMa rocebeH 3akoH 3a jaBHH areHIUH,*? COITIACHO KOj THE Ce JIeJIaT BO TPHU

3% Dejan Suput, Samostalna regulatorna tela u pravnom sistemu Republike Srbije, nmpes3emero
on http://www.telekomunikacije.rs/arhiva_brojeva/treci_broj/mr_dejan_suput: samostalna
regulatorna_tela u pravnom_sistemu republike srbije .165.html

4 Jlp Aparan Muikos, Jasue azenyuje y Cpouju — ciyyajna epewika unu iouia Hamepa? (Ctp.
25-36), http://scindeks-clanci.ceon.rs/data/pdf/0550-2179/2014/0550-21791403025M.pdf

4 1. Kopri¢, Pazvoj i problem agenciskog modela s posebnim osvrtom na nezavisne regulatore,
Agencije u Hrvatskoj: regulacija i privatizacija javnih sluzbi na dzavnoj, lokalnoj i regionalnoj
razini, Institut za javnu upravu, Zagreb, 2013, str.14

42 3akoH 0 jaBHuM areHnujama, Ciyx6enu riacauk PC 6p. 18/2005 u 81/2005.
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NIPaBU KaTErOpUH U TOA: areHIINH KaKO jaBHH CIIy>KOM, areHIIUN KaKo MoCeOHU
OpraHu3alliy M areHLMU KaKo jJaBHU areHIMu.* 3a jaBHUTE areHLUU CTaHyBa
300p Toram kora ce paboTu 3a morojeM Opoj Ha MpaBHU CyOjeKTH, yuja
IpaBHA NPUPOJA U CTATYC CE€ pEryaupaHd co 3aKOHOT 3a jaBHU arcHIWU.
Hmeno, cormacHO OBOj 3aKOH jaBHA areHIlnja € ,,0praHu3aiiija Koja ce OCHOBa
3a pa3BOjHH, CTPYYHU HJIM PETYIATOPHU pabOTH O OIIIT HHTEPEC, TOKOIKY
pa3BOJHUTE, CTPYUYHUTE M PETYIaTOPHUTE pabOTH He Oapaar TMOCTOjaH U
HETMOCPEeH MOJIMTHYKH HAA30p U JOKOJIKY jaBHATa areHIuja Moxe moaoopo
¥ 10e()eKTUBHO J1a TW U3BPIIIyBa O OPraHOT Ha JIp>KaBHA YIIpaBa, 0COOEHO aKo
BO II€JIOCT MJIM BO MOBEKETO CIIyyal MOXe J1a ce (pMHaHCHpa O]l LieHaTa Koja
ja TulakaaT KOpUCHHMIMTE 3a yciyrara. Ha oBue areHuuu mMoxe co mnocedeH
3aKOH J1a UM C€ J1a/IaT jaBHU OBJIACTYBama U J1a UM CE€ JOBEpar CIEIHUBE
Ha/IJISKHOCTHU: J1a JIOHECYyBaaT MPOIUCH 3a U3BPIIYBambe Ha 3aKOHU M JPYTH
OIIITH aKTH, IPBOCTETIEHO OJUTyYyBamke BO YIPABHU NPEAMETH U U3/1aBabE
Ha jaBHU WCIPaBU U BOJCHE Ha eBUaeHIMja. CeKoja areHuuja € caMoCcTojHa
BO HEJ3MHOTO OydyBame. Ho, 1 mokpaj moceOHOTO 3aKOHCKO pEeIIeHHUE 3a
areHIIMUTE BO CPIICKaTa MpaBHA TEOpPHja HE MMOCTOM KOHCEH3YC 32 TOA KaKBa €
[paBHaTa IPUPOJa HA MOCAUHUTE areHuuu.*

Coenacno KomnapamusHume UCKYCMBAd 60 OOHOC HA He3A8UCHUME
azenyuu Modice 0a 3aKIyHume O0eka mue nocmojam cKopo 60 ceKkoja 3emja,
a Kako 21asHa NpuduHa 3a HUBHOMoO Gopmuparbe oOuna oepecyrayuja Ha
oparcasnama ynpasa. Kaxko apeymenmu xou ooam 6o npunoe Ha gopmuparve
Ha He3a8UCHUMmMe Op2aHu, Hajuecmo ce Hasedysaam. NPOMOSUpAIbEe HA
npogecuoHannu 8peOHOCMU, 0803MONCYBAIbEe 3AWMUMA HA  eleMeHmuU
Ha onmwm (jasen) unmepec KAKO wimo ce Keaaumem, OOCMANHOCMU CIL.,
jakunere Ha Ha030pom HAO 0be30edysarbe Ha YCayeu 00 onwm uHemepec u
JjakHerbe Ha npasHama 3aumuma Ha NOMpPouLy8ayon, 3aumuma Ha na3apom
npeKy cnpeyyéarbe Had C030A6arbe HA MOHONON U 3aWmMuma Ha nazapHume

3 A. MaprunoBuh, OpUrHHAIHU HaydyHH paj, « [IpaBHa mpupoja areHuuja y HpPaBHOM
cucremy Penyomuke Cp6uje», 391-400. http://scindeks-clanci.ceon.rs/data/pdf/0550-
2179/2012/0550-21791202391M.pdf Kama je ped o areHuumjama Kao [OCEOHUM
opranmzamjama, 2009. romuHe MOCTOjalo je mecT TakBuX areHnmja. Om Tor Opoja, oBE
areHiyje oOpa3zoBaHe Cy 3akoHOM o MuHHCTapcTBuMa u3 2004. rommHe (AreHImja 3a
pa3Boj HH(pACTPYKType JIOKATTHE caMOyTpaBe M ATSHIIMja 3a CTpaHa ylarama U MIPOMOITH]Y
M3B03a), IOK Cy YSTHPH areHIrje 00pa3oBaHe MOCEOHNM 3aKOHIMa: ATEHIIH]ja 32 PEIHKIAKY
(oOpazoBana 3aKOHOM O ITOCTYTIAKY ca OTIIAJHAM MaTepHjama), besdeanocHo-mHpOpMaTHBHA
areHja (oOpa3oBaHa 3akoHOM O 0Oe30eqHOCHO-MH()OPMATHBHO] areHIWjH), ATEHIHja 3a
eHepreTcky eukacHocT (oOpa3oBaHa 3aKOHOM O €HEpreTHIlM) W PemyOnmudka areHIja 3a
MHpPHO pellaBamke pagHuX cropoBa (oOpa3oBaHa 3aKOHOM O MHPHOM peIIaBamy pPaTHUX
CIIOPOBA).

4 Jp Anexcannap Maprunosuh, IIpasna npupooa azenyuja y npasiom cucmemy (ctp. 391—
400), 36opuuk panosa [IpaBror daxynrera y HoBom Cany, 2/2012
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mexanuzmu. /looeka Kako HecamusHOCMU ce UCTNAKHY8Aam.: HeCO008emHU CO
Hauenomo Ha nodendba Ha 61acm 3amoa Wmo 60 UCMO 8peMe U3BPULY8aam
pezynayucKku, YnpaeHu, HAO30PHU, KEA3U-CYOCKU, 3AWMUMHU U Opyeu
081acmy6arsa, 61Ujaam Ha eKCmeH3UGeH Nopacm Ha O6pojom Ha NPOOUCH,
HUBHAMA NOAUMUYKA HE3A8UCHOCT YeCmOo namu e 008e0eHd 80 Npauarse,
a npawaree e 0anu umMaam 60 0080IHA Mepa U Opye OONUK HA ABMOHOHUJA.
NnoHeKkozaul Moxce 0a uzbeznysaam OUNO KAKO8 OOIUK HA 002080pHOCH,
nocmou pusux 00 2yberve Ha HUBHAmMa CAmMoCmojHOCHOO 2olemMume KOMRAHUU
yue pabomerve mpeba da 2o pezynupaam.*

4. BugoBu He3aBUCHU Tesia Bo PenmyOsiuka Makenonuja

Penrybnuka Makenonrja kako 3emja Koja TpETEHIHUpa 3a Biie3 BO
EBporickara yHMja € 10J1KHA Ja CIpoBe/ie TOBEKe BUJIOBU HA PePOPMHU, O] KOU
3a HaC Haj3HauajHU ce pedopmuTe O 00JacTa Ha jaBHATA aJIMHUHHUCTpAIIH]a.
Bo oBaa oGnacT nocera ce nmpeB3eMeHHU MOBEKE YEKOPU Of KOM HajTOJIEMUTE
HOBH C€ OJJHECYBaaT Ha yCOIlacyBame Ha IIpaBHATa paMKa CO Koja ce ypeayBa
OpraHM3UpPamEeT0 M (YHKIMOHHUPAHETO Ha jaBHATA aJMUHHUCTpalLKja CO
€BPOTICKUTE TIPUHITHIIH.

OpraHu3anuckyd MPOMEHHM c€ CIy4yyBaaT Of NMpUYMHA MITO ,,IIOKPAj
OCHOBHATa KapaKTepPHCTUKA JeKa JIp>KaBHAaTa yrnpaBa BO OCTBAPYBAKETO Ha
CBOjaTa 11eJ1 ynorpeOyBa MHCTPYMEHTH Ha BJIACT, OJJTHOCHO jaBHH OBJIACTYBamba,
Taa Cce KapakTepusupa M CO JUHAMUYHOCT BO pa3BOjOT Ha HEJ3UHUTE
OpraHM3allCKU BHJIOBH, BO 3aBHCHOCT O]l MPOMEHUTE IUTO CE CIIydyBaaT
BO €AHO ommrecTBo. KoiKy IITO ce THE MPOMEHM MOYECTH M MOKPYIHH,
TOJIKY MOBEKe J0 W3pa3 joara M morpedara o MEHYBAaHE U YCOBPIIYBAHE
Ha Jp)KaBHaTa ympaBa BO e€qHa 3emja. Toa e, BCYIIHOCT, TEOPETCKOTO
OTpe/ieNTyBambe Ha MIOCTOJaHOTO MEHYBaWkE Ha OpPraHU3alMCKUTE BUIOBU Ha
JpXKaBHUTE M HA JIPYTUTE OpPraHy, KOU BPLIAT YIIPABHU JI€JHOCTH.

Bo Penybnuka MakemoHuja mocTojat Tpy BUa HA CAaMOCTOJHH OPTaHH,
U TOa: CaMOCTOJHM OpraHM Ha Jp)KaBHAaTa ympaBa, HE3aBUCHU OpPTaHU U
perynaropan Tena. Husnara Opojka ox 2000 roguna o aenec 2017 roguHa
n3HecyBa BKynHo 50 opranu. On HuB 11 ce perynaropau tena, 14 He3aBUCHU

% 1. Kopri¢, Pazvoj i problem agenciskog modela s posebnim osvrtom na nezavisne regulatore,
Agencije u Hrvatskoj: regulacija i privatizacija javnih sluzbi na dzavnoj, lokalnoj i regionalnoj
razini, Institut za javnu upravu, Zagreb, 2013, str.9-10

% Ana-IlaBnoBcka- Jlanesa, Opeanuzayuja na opacasnama ynpasa 6o Penyonuxa Maxedonuja
0o Hajrosume 3axoHcku nponucu, Tomumauk Ha [IpaBHUMOT hakynrer Bo Ckormje, Tom 39,
kuura III/111, 2001.
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OpraHu M 25 caMOCTOJHM OpraHM Ha JAp>KaBHA ynpaBa. HUBHHOT mpukas e
JajeH Bo Tabena 1.

bp. na | Cpeacrsa on

HO0, | MhE i Bpaoorenn | Byner Ha PM

PEI'YIATOPHU TEJIA

AreHnja 3a cymnepBH3Wja Ha KalnTallHO
(MHAHCHPAHO TICH3UCKO OCUTYpYBambe,
2002

AreHIMja 3a cynepBH3Hja Ha OCUTYpYBabe,

Komucwuja 3a xaptuu o BpegHoct, 2005

4 AreHIIja 3a IUBWJIHO BO3IYXOIJIOBCTBO,
2006

5 AreHIMja 3a €JIEKTPOHCKH KOMYHHKAI[HH,
2008

6 PerynaropHara koMuCHja 3a IOMYBame, 8 10.437 WITjaau
2009 JICHapH

Arennyja 3a nomry, 2010

Perynaropna xomrcuja 3a eHepretuka, 2011

ATeHIIMja 3a peryaupambe Ha IKEIe3HH
cexrop (2012)

AreHnuja 3a aymMo W aylido BH3YETHU
MeauyMmcku yeryru (2013)

10

L CoBeToT 3a yHampenyBame M Haa30p Ha

peBHU3MjaTa ¢ 0CHOBAH O] CTPaHA ) 8.496
Ha Buagara na PemyOmmka Maxkemonuja | 8 )
KaKO CaMOCTOJHO M HE3aBUCHO
perynaropso teino, 20104

WITjaau
JIeHapU

241.233 WITjaau

Bkynno
JIeHapU

HE3ABUCHHUW OPTAHU

AreHImjata 3a pasy3HaBame ¢ IMmoceOeH 754 222.300 WITjaau
OpraH Ha Jp)KaBHa yrpaBa JIeHapU

Komucujara 3a 3amTura Ha MpaBoOTO 3a
cnoboneH mpucran 10 HH(GOpMAIMHUTE 23 16.580 WIjau
O]l jaBeH KapakTep ¢ HE3aBHCEH JAP)KaBeH IeHapH

opraH (2006)

VHCHEKIUCKUOT —COBET €  CaMOCTOCH 25290
JpKaBeH OpraH CO CBOjCTBO Ha TmpaBHO | 15 :
THILE

WITjagu
JeHapH

AreHnmjata  3a  agMHHHACTpandja € 40.510
CaMOCTOCH JIP’KaBEH OPraH cO CBOJCTBO Ha | 65 :
npaBHo e (2010)

WITjaau
JIeHApU
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JlpxaBHaTa KOMHCHja 3a OJIYyYyBame BO

27.470 WIjau
BTOD CTETICH BO 001aCTa Ha HHCTICKIIUCKNOT | 33
JIeHapH
HaJ30p U ImpekpiioyHara mocranka (2011)
5 Jp>xaBHaTa KOMHCHja 33 OMIY4yBarme BO
yIpaBHa MOCTAIKa U TOCTaIKa of paboTeH 57 625 unjanm
OTHOC BO BTOp CTEMNEH € JAp)kaBeH opraH | 59
X . JIeHapu
KOj € CaMOCTOEH BO CBOjara paboTa W mMa
CBOjCTBO Ha npasHoO juie (2011)
7 . .
Komucujarasasamrnra o AMCKpUMHUHALIN] A 7 arena u 4 | 5.540 urjam
€ CaMOCTOCH U HE3aBHCEH ppaGorern | ncmapu
Oprat (2010) P
8 Jlp>)kaBHaTa KOMKCH]ja 3a 5KaJIOH 10 jaBHU 18 19.085 wijanu
Hab6asku (2007) JieHapu
9 Jupexiyjara 3a 3aITATA HA JTANYHUTE 23 21.905 WTjaau
IMomarouu (2005) JIeHapu
10 - .
Komucujara 3a 3a1uTuTa Ha KOHKy peHLMjaTa 21.960 unjazm
€ CaMOCTOCH JIp’)KaBeH OpraH co CBOjCTBO | 27 eran
Ha mpasHo Jure (2010) AieHap
i JpxaBHarta n300pHa KOMHUCH]a 117 74.985 uijanu
- : JIeHapH
JlpxaBHaTa KOMHMCHja 3a CIpedyBame Ha 31.340 HTjazm
KOpYyIIHjaTa € caMOCTOEH JAp>KaBeH opraH | 35 eHaDI
CO CBOjCTBO Ha ITPAaBHO JIUIIE jienap
3 Jlp>kaBHHOT 3aBOJ] 32 PEBU3Hja € CAMOCTOCH 39 94.816 nijaan
1 He3aBuceH oprad (2010) JIeHapu
= PeBu3opckoTo Teso 3a peBU3Wja  Ha
MHCTPYMEHTOT 32 TIPETIPHUCTANHA MOMOII | 55 40.694 nijaan
(UITA) e popMupaHo KakO CaMOCTOJHO U JIeHapu
HE3aBHCHO MPaBHO JIMIIE,
Bkynno 477.800
CAMOCTOEH OPTAH HA TP’KABHA
YIIPABA
1 AreHIMja 3a OCTBapyBam€ Ha IpaBaTa Ha 19 9.450 nijaan
3aeIHUINTE — IPABHO JIMIE JIeHapu
2 AreHnpmjara 3a yIpaByBame CO OI3eMEH 47 22.155 nijaan
UMOT JICHapH
3 : :
AreHupujara 3a TpHMEHA Ha jasUKOT IITO TO 8350 urjam
300pyBaar HajMasKy 20% on oHAD
rparanuTe Ha Pemy6nuka Makenonuja fieHap
4 Hupexijara 3a 60e30€HOCT Ha Kiacu(pu- 42 29914 WITja i
uupaHu HHGOpMauu JieHapu
> Jupekuujara 3a 3aIITHTa U CIIaCyBambe 271 igi%?/lo wijam
0 AreHnyja 3a (HUHAHCHCKA MOAPIIKA BO 187 8.635.600 wmmjagm
3€MjOJICIICTBOTO M PYPATHHOT Pa3Boj JIeHapu
7 AreHIjara 3a MpOMOoIHja U TOIPIIKA Ha 35 177.232 WTja i
TYypPHU3MOT JIeHapH
: IlenTapoT 3a ynpaByBame CO Kpu3 310 }[Sf,a;io umjant
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2 AreHIujara 3a CTOKOBHH PE3CpBU 35 igzaznio Hijann

1 Jupexiijara 3a 3aI0JDKUTETHN PE3ePBH HA 17 874.000 WITjagn
Hadra u HadTeHN IepuBaTH JeHapu

11 .
AreHuyjata 3a CTPAaHCKH WHBECTHIMU .
U TPOMOIMja Ha M3BO30T Ha PemyOmmka | 58 123566140 wjam
Maxkenonuja AcHap

12 Jlupekuujara 3a TEXHOJIOIIKH HHAYCTPHCKU 7 1.005.700 wmmjagm
pa3BOjHU 30HU JIeHapH

13 AreHnpjara 3a NOTTUKHYBambe Ha pa3BojoT 122 59.546 wijaan
HAa 3¢MjO/ICIICTBOTO JIeHapH

14 -
AreHIja 3a XpaHa U BETCPHHAPCTBO 350 gggaillf uijanu

IS Hammonanmna  areHmmja 3a  €BPOIICKH 33 146.285 WITjagu
00pa30BHU MPOTPaMHU U MOOMIIHOCT JeHapH

16 ;
AreHmjara 3a MIIQId ¥ CIIOPT 48 ;23;; 11/13 Hijagu

17 i
AreHIijara 3a NCEJICHUIITBO 21 f[gﬁgaspzl Hijanu

18 Kommucunjara 3a ogHOCHM CO BEpCKHTE 13 13.130 wijaan
3aeAHUNN U PEIUTHO3HATE TPYIH JeHapu

19 i
AreHIujara 3a KaracTap Ha HEIBUKHOCTH 882 gZIlia?fHO umanu

20 AreHIija 3a KBaJITUTET U aKpeIuTaIHja Ha
3/IpaBCTBEHH YCTAHOBH

21 AreHIja 3a JIGKOBH W MEIUIWHCKU
cpencTaa

2 ATeHIMja 32 IIaHUPake Ha IIPOCTOP

23 AreHnyja 3a TOJJIpIIKA HA TIPETHPUEM-
HULITBO Ha PM

= Arennyja 3a punm

25 Jlupekunja 3a paananuoHa CUTYPHOCT
Bkynzo 3382 ;2&1;748 nijaau

14.350.781 wmajagu

BxkymnHo jeHapu jan

Tabena 1 - Hszsop 3a ¢punancuckume cpeocmea Byuem na Penyonruxa Makedonuja 3a 2018 u
Pezucmep 3a epabomenu 6o jasnuom cexmop 3a 2016 coouna

OHa 1ITO MOXe J]a TO 3aKIy4HMe € JeKa 3a JeJl O]l OPraHuTe HeMaMe
nojaTouy 3a OyleToT cO KOj pacrmojaraar ¥ BKYMHHOT Opoj Ha BpaOOTEHH.
Jloneka o1 ToOMEHUTE MTOATOLH 3aKITY4OKOT € JIeKa Ha OBUE Opranu o1 byieTor
Ha PM ce uznBojyBaar 6.8%, a 6pojokara Ha BpaOOTEHUTE JOCTUTHYBA HaJ
3382. BakBuTe NoAaToOIM YKa)KyBaaT JIeka BO UJHUHA € HEOIIXO/IHO U3TOTOBKA

473akon 3a peBusmja, Ciryx6en BecHuk Ha PM, 6p. 158 om 9.12.2010 roxuna
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Ha jeranHa (yHKIMOHAIHATA aHajlu3a CO IIeJ Ja CEe YTBPAHM Jald OBHUE
OpraHM ce HaBHCTHHA HE3aBHCHH WJIM IAK MPETCTaByBaaT caMmo IapajieiiHa
aIMUHHCTpaIMja, HO WM peopraHm3aiyja, OAHOCHO palMOHAIM3aIHja Ha
HE3aBHCHUTE OpraHu. VICTO Taka, HE MOCTOjaT KOHIIM3HU pa3rpaHUYyBamba
Kora ce oJuTydyBa Ja ce (opMupa HEKoj opraH ¥ Toa BO KOj oOiMK. 3a 1a
ro WIyCTpHpaMe OBOj MpoOieM Ke HaBeaeMe HEKOJKY IO3UTHBHO IMpPaBHU
pelieHuja.

ATeHIIMjaTa 3a ay/Iio U ayTUOBU3YEIIHU METUYMCKH YCIIYTH € CAMOCTOJHO
Y HE3aBHCHO, HEMPO(UTHO DPETYIATOPHO TEJIO CO CTAaTyC Ha MPABHO JIMIE
CO jaBHHM OBJAcTyBama.’* PaboTemeTo Ha AreHIujara ce ¢GUHAHCHUpA Of
CpeZCcTBaTa OCTBAPEHHU O] IPUXOIUTE 01 HAJIOMECTOIUTE MPEIBUICHU CO 3aKOH
CO KOj Taa c€ OCHOBA, O] CpeACTBaTa O] HalJlaTeHaTta paauoaudys3Ha Takca
COIVIACHO CO OBOj 3aKOH, KaKO M OJf 3a€MHU U Jpyra (pMHaHCUCKA M TEXHUYKA
nomoI‘.* He3aBUCHO perynaropHo TeJo BO 00JacTa Ha MOIITEHCKUTE YCIyTH
e Arennujara 3a nomrtu. Cobpanuero Ha PeryOnuka Makenonuja e ocHOBaY Ha
AreHnyjara. AreHipjaTa ce OCHOBa KaKO CaMOCTOjHO M HEMPO(PHUTHO MPABHO
Juile, KO€ BPIIM jaBHU OBIACTyBama YTBPICHH CO OBOj 3aKOH. AreHIIHMjara
BO CBOjaTa paboTa W NpU JIOHECYBame Ha OAJIYKH BO PAMKUTE Ha CBOUTE
OBJIACTyBama € He3aBUCHA OJ] APYT AP>KaBEH OpraH WU JPYyro jaBHO MPAaBHO
JIMILIE WX TPTOBCKO APYIITBO IITO BPIIX AEJHOCT Ol 00JIaCTa Ha MOIITEHCKUTE
yCIyTH W € HelpHcTpacHa KOoH HHB.* 3apaau o0e30eqyBame Ha CUTYPHO
n 0e30emHO cHabOayBame Ha IMOTpolTyBadnTe BO PeryOnmka Makemonuja
CO €eHepruja, 3allTUTa Ha JKMBOTHATa CpeAWHA U MpHUpOjaTa, MOBEAYyBakEe U
3allITUTa Ha KOHKYPEHTEH Ma3ap Ha eHepruja Bp3 Hauesara Ha 00jeKTUBHOCT,
TPAHCIIAPEHTHOCT U HEIUCKPUMHUHUPAHOCT, ce OCHOBa PerynaropHa komucuja
3a eHepretuka Ha PemyOnmuka Makenonuja. Perynmaropnara kxomucuja e
HE3aBHCHA BO CBOETO paboTeme M BO JIOHECYBAKETO HA OUTYKUTE BO
paMKuTe Ha HaJJISKHOCTHTE YTBPICHHM CO OBOj 3aKkoH. Jlonmeka wiieHOBHTE
U TIpeTcenarenoT Ha PerymartopHara koMuCHja, KOj € €l1eH Ol WICHOBHUTE Ha
npeqior Ha Brnanara Ha PemyOnuka MakenoHuja T UMeHyBa M pa3pelryBa
CoOpannero Ha PenyOnmuka Makenonnja.®* CommacHo wieH 3 Touka 86 on
3aK0oHOT 3a eHepreTuka PerymartopHa komucHja 3a eHepreTuka Ha PemyOmika
MaxkenoHuja € peryJaropHO TeJl0 OCHOBAHO CO 3aKOH 3apaju Peryaupame
Ha OJJICJIHU Tpalllamba BO €HEPreTCKUOT CEKTOp, CO CTAaTyC Ha MPaBHO JIMIIE.

8 Unen 4 3aKkoH 3a ay/IM0 U ayJIMOBU3YeIHN MeinyMcku yeinyru, Cii. Becuuk Ha P. Makenonuja,
6p.184 01 26.12.2013 roguna

% Unen 4 on 3akoH 3a ayniuMo W ayauoBH3yelaHH Mmeauymcku yciayru, Ci. Becuuk Ha P.
Maxenonuja, 6p.184 o 26.12.2013 romuna

0 Ynen 7 3akon 3a momrteHcku ycuyru, CinyxOen Becuuk Ha PM, 6p. 158 ox 9.12.2010
roJnHa

1 3akoH 3a M3MEHYBame W JIONOJHYBame Ha 3akoHOT 3a eHepreruka, Cin.BecHuk Ha
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PerynaropHara koMucHja 3a €HEpreTHKa JIOHECyBa CTAaTyT KOj ro oao0pyBa
CoOGpanuero Ha PenyOnrka Makenonuja.>

,»3aPaIu BpILICHE HAA30p HaJl 3aKOHUTOCTA HA TPEB3EMEHUTE AKTUBHOCTH
npu 00paboTyBame Ha TMYHHUTE MOJIATOIM M HUHATA 3alITUTa, HA TEPUTOPHjaTa
Ha PemyOnuka Makenonuja, ce ocHoBa Jlupekuuja 3a 3amTUTa Ha JHUYHU
MOJIATOLIM, KAKO CAMOCTOEH U HE3aBUCEH JIP’KaBEH OPraH CO CBOjCTBO HA ITPABHO
mune. Co Jlupeknujata pakoBOIM AUPEKTOpP, KOj TO MMEHyBa M pa3pelryBa
CoOpanueto Ha PerryOnuka Makenonuja Ha ipeasior Ha Biianara Ha PernyOnuka
Maxkenonuja®.>®* CoracHo uieH 47 o 3aKOHOT 3a CIIpeuyBamke Ha KOPYTIIHja,
ce ocHoBa J[prkaBHaTa KOMUCH]a 3a CIIPEUYyBambe KOPYIIIIHja Kako CaMOCTOjJHA U
HE3aBHCHA BO BPLICHETO HA pabOTHUTE OTIPe/IeNIeHH CO 0BOj 3aKOH. CO 0BOj 3aKOH
ce YTBp/yBaaT MEPKHTE 3a CIpeuyBambe Ha KOPYIIIHjaTa BO BPILICHETO Ha BIacTa
U BO BpIICHETO Ha JIOBEPEHH jaBHHU OBJACTYBamka, MEPKUTE 32 CIIPEUYyBaHE
Ha CyIMPOT Ha MHTEPECH, KaKO U MEPKUTE 3a CIIpeyyBame. Ha KOpYyIIHjara
IIpU BPILICHETO PabOTH Ol jaBeH HHTEpPEeC Ha MpPaBHUTE JIMIA CBP3aHU CO
OCTBapyBam-ETO Ha BJIAacTa. 3a MPUMEHA Ha MEPKUTE O] cTaB | Ha OBOj WIEH ce
ocHoBa /Ip>kaBHa KOMHCH]ja 3a CIpedyBame Ha Kopyrmiujara.>* Komucujara 3a
3alITUTa HAa KOHKYPEHIIHja € CAaMOCTOEH JIP>KaBEH OPraH CO CBOJCTBO Ha IIPABHO
JIMIIE, HEe3aBHCHA BO CBOETO pabOTeHE€ M BO JIOHECYBAHETO HA OMIYKHTE BO
pPaMKUTE Ha HAJJIEKHOCTUTE OIpeesieHu co 3akoHoT. Komucujara e coctaBeHa
on [Ipercenaren u yeTupu 4ieHa KOU TM UMEHYBa U pa3peuryBa CoOpaHueTo
Ha PenyOnmka Makenonuja, 3a epuo/] of] eT TOAUHU CO MPaBO Ha TIOBTOPHO
umeHyBame. Crarycor Ha Komucujarta 3a 3amrura Ha MpaBOTO Ha CIOOOIEH
MpUCTAaM 10 HHPOPMAITUUTE O]l jJaBEH KapakTep € ypeaeH co uieH 30 ox 3akoHOT
3a €O KOja ce TapaHTUpa HE3aBHCHOTa BO paboTemeTo Ha oBaa Komucuja u
Hej3uHata onroBopHoct mipen CoOpanmero Ha PemybOmmuka Maxkenonuja.
Crarycot Ha CoBeTOT 3a yHamnpeayBame U Ha/l30p Ha peBU3HjaTa € peryaupaH
co wieH 6 ox 3aKOHOT 3a PEeBM3Mja, COINIACHO KOj 3apajyl yHalperyBame U
HA/30p HaJ BPILICHETO Ha peBHu3Mjara, Branara Ha PemyOnuka Makenonuja
Ha MpeJIor Ha MUHUCTEPOT 3a ¢uHaHcuu ocHoBa COBET 3a yHanpenyBame U
HA/I30p Ha peBU3HjaTa KaKo CaMOCTOJHO M HE3aBHUCHO PETYJIaTOPHO TENO, CO
JaBHU OBJIACTyBama YTBPIACHHU BO 0BOj 3akOH. COBETOT CTEKHYBa CBOJCTBO Ha
MIPaBHO JIMIIE CO ymHUC BO Perucrapor Ha Apyru MpaBHU JUIA IITO CE BOIU
Bo lleHTpanmanor perucrap Ha PemyOnmuka Makenonnja. CoBETOT 3a cBojara

P.Maxenonuja 6p.94 ox 13.12 2002 ropuna

52 3akoH 3a eHepreruka, Ciry:xOeH BecHuk Ha PM, Op. 16 ox 10.02.2011 ronxuna

% Unen 37 3akoH 3a 3amTuTa Ha JuUYHUTE moxarorw, (,,CiayxOcH BecHHK Ha PemyOnmuka
Makenonuja‘“ 6p. 7/05)

% 3akoH 3a crpeuyBame Ha kopymiujata “Ci.BecHuk Ha P Makenonuja” Op. 28/02 ox
18.04.2002 ronuHa
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pabora onrosapa npen Bnagara na Peny6nuka Makenonuja.*

CrencTBeHO Ha HaBEIEHTOTO, KOHCTATHpaMe JieKa HE3aBHCHHUTE Tella BO
PermyOnka MakenoHuja ce OCHOBaaT M HHMBHATa HAJIEKHOCT CE€ ypemyBa CO
MoceOHU MaTepHjaJIHK TIOMUCH 3a COofiBeTHA oOnacT. Ha HezaBucHHMTE OpraHu
UM ce Tpu3HaBa CTaTyC Ha MPABHO JIMIE MPU IITO PEryIaTOpHUTE OpPraHd U
HE3aBUCHUTE OPTaHu 10 TpaBUiIo oaroBapaar npen CoOpaHHeTo, a CaMOCTOJHUTE
OpraHyd Ha JAp)KaBHa ympasa ofroapaar npen Bmamara ma PM. OBue Tena
HajuyecTo ce (popMupaar Kako KOMHCUH, TUPEKUUH WK areHimy. CaMoCTojHUTE
OpraHd Ha Jp)KaBHA yIpaBa HajueCcTO C€ OCHOBaaT 3a CTPYYHH M Pa3BOJHU
paboTH, HE3aBUCHUTE OPTaHU IPEe/l CE MMaaT KOHTPOJIHU OBJIACTYBama WIIM HAJl
(bMHAHCHCKOTO PabOTEH-€ WIIM HA ] aKTUTE HJTH HA/1 3aIITUTa HA OCHOBHUTE YOBEKOBU
mpaBa U c1000/IH, 10ieKa PEryIaTOpHUTE 32 PErYIUpamke Ha Ma3apoT U 3alliTHTa
Ha TOTPOIIYyBAauUTe, JOHECYBalk€¢ HAa MPOMUCH U YTBPAYBame Ha CTaHIAPIH,
W3/1aBame J03BOJIM 3a paboTa, OMINT HAI30p HaJ NMOYUTYBAm-€¢ HA IMPOMUCH HA
TOEIMHU TIO[pavja, M3PEKyBaH€ CAHKIMM 3a MPEKPIIOK M HH(GOpPMHUpame Ha
MOTPOLITYBA4YUTE, THE C€ OBJIACTEHH 32 HOPMHPAHE, CIIPOBEAYBAHE U PEIIABAHE
BO IIPB CTeTeH BO o0lacTa Ha TproBujara, (pUHAHCHUTE, KOMyHUKAIIUU, PAOOTHU
OJIHOCH, 33]JpaBCTBO, 3aIITUTA Ha MOTPOIITyBayuTe U cil. Cernak mocTojar ofpeIeHu
Tpalama KoM IITO PA3IMYHO Ce YpeAayBaaT Kako IITO ce M300pOT Ha YCHOBUTE,
MaHJaToT Ha (PYHKIIMOHEPUTE U WICHOBUTE, HAYMHOT Ha (PUHAHCHPAHE U CII.

PasrpanuvyBame noMery He3aBHCHH opraiu Bo PM
CaMocToOojHH
opranu Ha ap:kaBHa | He3aBucuu opranm | Perysnaropuu tesna
ynpasa
3aKoH 3a opraHu3za-
Hja u pabora Ha IToceben
uvja up - IToceGen
IIpaBeH ocHOB OpraHu Ha Jp>KaBHA MaTepujajeH .
MaTepHjaJicH MPOIIHC
yrpaBa 1 IoceOcH TIPOTIHC
3aK0H
byuer nHa PM u
DuHAHCHPaBke Bbyuer na PM byuer nHa PM COIICTBEHH M3BOPH HA
TIPUXOIU
OxnroBopHOCT [Ipen Biagara IIpen Cobpanuero IIpen Cobpanuero
VYhpaBHH U CTPYUHHU KonTponuu Perymanmja na
Hapne:xxnoctn p py p yJ1anm)
pabotu aKTUBHOCTH nazapot
Uma n HMma u
aJIMAHUCTPATUBHU aJIMIHUCTPATUBHU
CITYXOCSHUTTN CITyKOSHUITH
Craryc HAa | AJIMUHUCTPAaTUBHU YK 1, Y 1,
HO MpaBara u HO MpaBaTa u
BpadoTeHHTE CiryKOeHUIH
00BpCKUTE, IIIATUTE | OOBPCKHTE, IJIATUTE
U CJ1. CO oceOeH 1 CJI. CO TTOCeOeH
3aKOH 3aKOH

Tabena 2 Pazepanuuysare nomery camocmojtu Op2anu Ha OpHCASHAmMA Yynpasd, He3aeucHume
OpeaHu u pezynamopHume meid

% Unewn 6 ox 3akoH 3a pesusuja, Ciyx0en Becuuk Ha PM, 6p. 158 01 9.12.2010 roguna
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3akiaydox

Omna 1mTo MOXKe J1a ce KOHCTaTHPa Ol ICTOPUCKHOT Pa3BOj HA HE3aBUCHUTE
areHIINH € JICKa O/ HUBHOTO I10jaByBa-€ JI0 ICHEC OBOj KOHIICTIT Ha ()OpMHUPAHE
Ha HE3aBUCHM arcHIMHM 3aB3eMa CE TOrojieM MHTEH3UTeT. HeroBute mnpBu
3a4ETOIM CE OJ] AHTOJICAKCOHCKUTE 3€MjH, a JIEHEC OBOj OpaH ce IMOBEKe TH
3adaka u 3emjure of EY. Tue npercraByBaar HOB BHJI HA HUHCTUTYIIMOHATHA
opraHu3allfja Ha BjiacTa Koj HajuecTo ce cupoBeayBa ad hoc 06e3 mpeTrxogHo
Jla ce HalpaBW aHAJIM3a 3a TOA Jajlil HAaBUCTHHA € MOTPeOHO (hopMUpame Ha
nocebeH oprad. M mokpaj Toa mTo ce cMeTa JeKa HE3aBUCHHUTE OpPraHH U
pEryJIaTOpHUTE Tella He ce Jel OJ] HUEIHA BJIACT, CTABOT HAa aBTOPHUTE € JIeKa
ce THe JieJ O]l TIOIMIMPOKHUOT MTOUM Ha jaBHATa aJIMUHUCTpAIH]ja.

Bo oaHOC Ha npaiameTo Bo Koja 00JIacT ce OCHOBAT areHIUKUTE, CTABOT
Ha aBTOPUTE € JIeKa TUE MOYKAT JIa CE OCHOBAAT 3a Pa3BOjHH, CTPYYHH, YIIPABHHU,
KOHTPOJIHU M PeryiaaropHu aejHoctr. OHa MTO OCTaHyBa JUCKYTaOWIIHO € BO
KOj MOMEHT WJIM Kora Tpeba Jia ce OJUTy4H Jieka HaBHCTHHA IMOCTOM MoTpeda
3a (opMHUpamke Ha €ICH HE3aBHCEH OpraH, Kora 3HaeMe JeKa W OpraHuTe
Ha Jp)KaBHaTa ynpasa. [lamu erabiupame Ha BaKOB OpraH HE IPETCTaByBa
JOYIUIMPake Ha HAJISKHOCT WITH TTIapalieliHa a[MHHUCTpalrja. 3aT0a cMeTaMe
Jeka Tpeba Ja ce JoHece MOoCeOCH MPOIUC 3a areHIIMUTE WM He3aBUCHHUTE
perynaTopu BO Koj K€ ce Mpenus3upa MO3UTUBHOTO-IPABHO Je(UHUPAmHE HA
OBHE OpraHM, HaYMHOT HA OCHOBAaWkhE, HAYMHOT HA OATOBOPHOCT, CTAaTyCOT
Ha Bpa6OTCHI/ITe, HA4YMUHOT Ha q)HHaCHpaH:e, HUBHUTC OBJIACTyBamkba U BUAOT
Ha OJUTYKUTE KOW T HocaT. Bo CIIpOTHBHO, JOCETaliHOTO PEUICHUE CO KO
CO moceOeH MaTepHjajeH IPOIUC MOXE Ja Ce OIyYd 3a (GopMuUpame Ha
ClICH HE3aBHCEH pEryjiaTop MOXe Ja BIMjae caMO KOH 3rojieMyBame Ha
OpojoT Ha oBue Tena, O3 MpHUTOa KOHKPETHO Ja C€ 3HAe ONpaBIaHOCTa 3a
HHBHOTO TIOCTOCH-C. JAKHEHC HA MHTCH3UTETOT HA OBHE OPraHU CaMO MOXKE
Jla JIOBEJIC 10 HEJaCHOTH U J1a TM 30yHH W TEOpeTHYapUTe, U 3aKOHOABELIOT, a
1 CaMUTEC (1)I/I3I/I‘-IKI/I U IIpaBHU JIMlia, CO OIVIC] Ha TOA IITO aBTOPUTC BO TPYAOT
KOHCTaTHpaaT JeKa IOCTOM: HEBOEIHAYCHOCT BO IpaBHATa HpUpOJa Ha
pEeryJIaTOPHUTE TelIa, 33 e 0] OBHE OPraHu UMa (PMHAHCHCKA HEI[CITMXOTHOCT,
OJIHOCHO HEU3/IP’KAHOCT 32 HUBHOTO TIOCTOCHHC.

[lpamame Koe 3aciayXyBa NOCEOHO BHHMAaHHE € MEpeme Ha
neppopMaHCUTe, pe3yATaTUTE OJ] AOCETAITHOTO Pa0OTEeH-E Ha OBUE HUE3aBUCHH
opranu. CeTo oBa €O 11N 1a ce YTBP/H Jalli TOCTOCHETO HAa OBUE OPraHH BO
oBue 15 rogunu Bo PenyOimnka MakeoHuja Ti oCTBapHiie CBOUTE LIEIH H KOH
ce MPHUIO0OMBKHUTE O HUBHOTO pabOTEeHE BO OMIITECTBEHUOT M €KOHOMCKHOT
pas3Boj.
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Ona Ha IITO MOXEME Ja OATrOBOPUME CO OIVIe]] Ha MPETXOIHO
€J1a00pHUPaAHOTO € JIeKa He3aBUCHUTE OPTaHU Ce OCHOBAAT U MOCTOjaT Mpe]l ce
KaKo HaJ[30pHO WJIM KOHTPOJHO TeJo n30paHo ox cTpaHara Ha CoOpaHueTo 3a
Jla ja KOHTpoJHpa paboTaTa Ha U3BpIIHATA BiacT. Kako apryMeHTH 3a MOCTOCHE
Ha OBHE OpraHy O TM HaBeJIe OAXYPHO, Toe(hrKacHo, MOJ00PO U3BPIIYBAHE
Ha paboTUTE KOW Jl0cera TM M3BpIIyBaje OpPraHUTE Ha JIp)KaBHATa yIpaBa,
(r1ekCHOMITHOCT BO pelaBame Ha mpooieM. Ho, cenak mocTojar u apryMeHTH
KOU HE 0J1aT BO MPHJIOT HA EHOMPMHHUOT [TOPACT HAa OBUE OPTaHU, a TOA CE MPe.
Ce HE/I0BOJIHATA OJIOBOPHOCT U TPAHCIIAPETHOCT Ha OBHE OPTaHU, HEMOXKHOCT
32 KOHTpOJIa HaJl HUBHaTa €(PHUKACHOCT M e(PEeKTHBHOCT, HaMallyBame Ha
HUBHAaTa KOHKYpPEHIIMja, HETIOCTOeHhe Ha BOeAHaYeHu mpuctanu . OHa mTo
OCTaHyBa HEOJTrOBOPEHO € MpAIIalkeTo 3a e(PUKACHOCTa HAa OBUE OpIaHHU.
Jlanu npoGrnemMuTe 3a KOU Ce COJaIeHu OBU Opranu cera ce peuienu? U ymre
MO3HAYajJHO JIajM Ce€ THE HAaBUCTHHA He3aBUCHH opraHu? KakoB e 0mHOCOT,
wiu BirjaareTo Ha CoOpaHMeTo Kako OpraH Koj OJUTy4dyBa 32 HUBHUOT U300p?
UYuj uHTepec ro OpaHar oBue tena?
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Dr. Borche Davitkovski*
Dr. Ivana Shumanovska Spasovska**
Konstantin Bitrakov, LL.M.***

THE INDEPENDENT BODIES AS A MODEL FOR THE
ORGANIZATION OF THE PUBLIC ADMINISTRATION

Abstract: There is no dispute that the number of regulatory and/or in-
dependent agencies is nowadays constantly rising, i.e. the para-state author-
ities are expanding and undertaking a more significant position in the states’
administrative system. The fact that the Republic of Macedonia established
24 of those authorities in 2002 makes it vivid that it is not only interesting
to research the topic, but also necessary. In other words, analyses are more
than essential bearing in mind that this is the only way to find out what the
aim when founding such an authority is; leading furthermore to a conclusion
whether they are crucial and significant for the system or not. To put it simply,
the researches should illuminate whether the formation of these authorities is
a necessity or a modern trend with no significant justification. Thus, the focus
of the article at hand is clear. It will firstly refer to the reasons, i.e. the fac-
tors which lead to the independent authorities’ establishing, after which their
position and role in the system of powers shall be narrowed down and deter-
mined. Furthermore, what also has to be borne in mind — and covered as a
dilemma in the article —is that these bodies are setting the trance for the new
methods of public powers execution, wherefore it can justifiably be discussed
whether they are part of the public administration with the sole reason that
they are a new model. As such (model) they have the strength that they enable
decentralization of certain governmental duties, i.e. the traditional adminis-
tration which enforced them so far is now only a supervisor. This way they
enhance the effectiveness, the quality and the de-politization when it comes to
public services. Last but not least, in order for the article to be complete, the
comparative experiences are also included, which means that we examine the
functioning and the structure of this type of authorities in other countries as
well. Having the aforesaid in mind, it can be summarized that the objective
of the article is to draw the border line between the traditional (independent)

*  Full Professor at the Faculty of Law “Tustinianus Primus”, Ss. Cyril and Methodius
University in Skopje.

** Associate Professor at the Economic Institute, Ss. Cyril and Methodius University in Skopje.
*** Programme Assistant at the Centre for SEELS and a PhD Candidate at the Faculty of Law
in Belgrade.
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administrative authorities and the independent authorities which are not la-
belled as administrative. The methods used are the analytical, the historical
and comparative one, as well as the empirical one.

Key words: independent authorities, regulatory authorities and bodies,
agencies, public administration, separation of powers
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Ekaterina Mateeva, Professor, Dr. Scienc., Dr. Habil*

THE REFORM IN BULGARIAN NOTARY LAW - A STEP FOR-
WARD TO THE RULE OF LAW

UDK: 347.961(497.2)
Original research paper

Abstract:This article explores the essential features of the reform in
Bulgarian Notary law introduced by The Notaries and Notarial Practice Act
(adopted by Bulgarian Parliament and promulgated in State Gazette, No. 104
of 6" December 1996). The study focuses on its impact upon the rule of law in
the Bulgarian legal system. This new legislation is aimed at introducing the
status of the classical ‘Latin type’notary as an independent legal professional.
The notary is entitled by the State with certain non-contentious judicial func-
tions, such as authentication of transactions on real rights of ownership over
real estates, wills, attestations, certification of private documents etc. Special
attention is being paid to the basic legal principles governing the organisation
of notarial practice in Bulgaria as well. Among them worth mentioning are the
following principles - independence and legality, the principle of impartiality;
the principle of the limited area (region/district) of practice; the principle of
constant availability of notarial services and the principle of confidentiality.

Key words: Latin-type Notary, notaries’ functions, authentic act, proba-
tive force of notarial deeds, Notary Chamber, rule of law.

1. Introduction

An essential prerequisite which generally determines the status of the
notary in the current legal order of the Republic of Bulgaria is that Bulgari-
an legal system belongs to the ‘civil law countries’ family. Bulgarian law is
considered to be a part of the Romano-Germanic legal family' because our

* Full Professor, Faculty of Law, “St. Kliment Ochridsky University, Sofia, Republic of
Bulgaria, ekaterinamateeva2015@gmail.com
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civil-law institutes are rooted in the tradition of Roman private law. Contem-
porary Bulgarian civil and commercial law regulations are strongly influenced
by French and German private law tradition. In the last two-three decades
Bulgarian law was subject to approximation and harmonisation by the Law
of the European Union in order to achieve the possible highest level of com-
patibility with the ‘acquis communautaire’ and also felt the effect of trends
towards globalisation.

The establishment of the notaries’ offices in Bulgaria can be dated back
to the first Act on Notaries and District Judges, which perform notarial func-
tions (1885), promulgated with Ordinance Nr. 14/ 31. 01. 18852. This Act in-
troduced the principles of the Russian notarial system of 18662, where notaries,
in contrast to the traditional independent Latin notary of ‘French type’4, were
reduced to the status of court employees with no professional independence to
speak of. This Act was in force until 1948, where a new ‘socialist-type’ notar-
ial system was established®. After the Second World War Bulgaria became a
part of the former Communist block countries with the so-called ‘State-nota-
ries’ system. State notaries were judicial officials working at the lower courts
of the country (regional courts). During the ‘socialist’ period of Bulgarian
history (1944-1989) the Notary Office was a part of the structure of the respec-
tive regional court. Notaries were appointed by the Minister of Justice upon
the proposal (nomination) of the Chairman of the respective district court (the
higher level in the court system). Notaries were charged with notarial and
certain other functions in the non-contentious judiciaries, mainly in the area
of property law, real estate transactions, inheritance law (probate matters) and
others. It is worth mentioning that the function of Bulgarian notaries from the
period of “Socialist State Notariat” was extended in order to provide relief for
the courts, including the performance of all entries in the land registry of the

! About the legal families in the world cf. Hertel, Ch., Legal Systems of the world — an
overview. — In: Notarius International (2009), Nr. 1-2, p. 129 et seq.

2 State Gazette (SG) No. 15/14.02.1885.

® Cf. Russian Regulation on Notaries of 14.04. 1866 (IlonokeHne o HOTApUATBHON YaCTH);
About its provisions cf. Cranes, 7K., Horapuamausar axt. U3n. @enes, Codus, 2004 T, c. 41,
as well as the sources indicated there.

4 Loi du 25 Ventose An XI, 16. March 1803; cf. Heinz, V., Das franzosische Notariat. — In:
Anwaltsblatt (2002), Nr. 11, S. 627-633.

> Cf. Notaries Act, (prom. SG No. 295/16.12.1948, repealed). About the legal status of the
notaries under this new Bulgarian legislation in the middle of 20™ century cf. Ctanes, 7K.,
Hosoto HoTapuanao npaBo. — Cr. FOpumnaecka mucsa (1949), Ne 1, c. 14-37. Cf. also Art.
95-97 of the Law on the structure of the Courts (Prom. SG, No. 23/19.03.1976; repealed
SG No. 59/1994), as well as Art. 158-161 of the old Judiciary System Act (Prom. SG No.
59/1994, repealed by the new Judiciary System Act 2007 (Prom. SG No. 64/7. 08. 2007,
lﬁ)st amend. No. 50/3.07.2012).



country (registry of immovable property; ‘Grundbuch’)®. This was because a
great deal of immovable property (the real right of ownership and iura in re
aliena on buildings and land estates) in the towns and villages have remained
in private hands’. But, unlike the independent Latin notary, state employed
notaries in ‘socialist’ Bulgaria were not allowed — if assigned by the parties -
to give verbal or written consultations, to draw up notarial acts or private doc-
uments, to mediate for clarification of the true will of the parties, to provide
documents, to perform duties of an executor of a will or to manage property.

II. Transformation Process

The wave of reforms sweeping the former communist countries, includ-
ing Bulgaria, from the late 1980s onwards have included wide-ranging adjust-
ments to their legal systems. The profession of notary itself faced a ‘redefini-
tion’ of its role to make it fit for the requirements of democratic society operat-
ing within a free-market economy and governed by the rule of law (cf. Art. 4,
Art. 17, Para 2 and 3, Art. 19, Para 1 of the Constitution of Bulgaria 1991)2. At
the end of 1996 the institutional framework for transformation of the Bulgari-
an Notariat was created by the Notaries and Notarial Practice Act (NNPA),
adopted by Bulgarian Parliament and promulgated in State Gazette (SG), No.
104 of 6™ December 1996. The main aim of the indicated new legislation was
to achieve compatibility of the organisational model of the notarial practice
and of the social and economic status of notaries with the changed political
and economic conditions in Bulgaria (privatisation process and restitution of
property to former owners or their successors). The transformation of the legal
position of Bulgarian notaries has been broadly one of adoption of the status
of a liberal profession, which corresponds to the profile of the ‘classical Latin
notary’, i.e. independent legal professional charged by the state with certain

¢ By virtue of the institutional reform of the notarial practice in Bulgaria (1996) and according
to the amendments and supplements which were introduced to the Judiciary System Act
(Prom. SG No. 104/96) the functions related to entries in the land register were transferred
to the judges for the entries in the regional courts. According to Art. 158, Para 2 of the
Judiciary System Act the judge for the entries shall carry out the notary activities on the
entries, marking and their striking off, giving information on the books of entries, as well as
other activities stipulated by the law. Judges for the entries are appointed by the minister of
justice, at the proposal of the chairman of the respective regional court and carry out activities
only in his court region (cf. Art. 159, 160, Para 2 of the Judiciary System Act.

7 They were classified as a ‘personal’ (but not ‘private’) property of individuals (natural
persons) under the Property Act 1951 (Art. 28-29).

& About the transformation of Central European notaries after the late 1980s cf. Shaw,
G., Notaries in Central Europe: Transformation as Reprofessionalisation. — In: Notarius

International (2004), No. 3-4, p. 141 et seq. n



non-contentious judicial functions, appointed to a limited number of govern-
ment-created places (posts) and enjoying a high social and economic status.

The new Notaries and Notarial Practice Act was enacted on 6™ De-
cember 1996 with a transition period of almost two years. According to § 3 of
its Transitional Provisions persons found by this law in fulfillment of notary
functions in the regional courts, were allowed to continue to fulfill them by
the previous order, but not later than October 1, 1998. In the meantime § 5,
Para 1, 2 of the Transitional Provisions to NNPA provided that the first general
assembly of the Notary Chamber should consist of the persons under § 3, who
have met the requirements of Art. 8, item 1, 2, 4, 5-7 NNPA and who have
applied for notaries within the indicated period upon successful classification
at the competition exam of Art. 12, followed by an order for entering in the
register of the Notary Chamber, issued by the Minister of Justice. According
to the original wording of § 5, Para 2 of the Transitional Provisions to NNPA
the first General Assembly of the Notary Chamber had to be convened within
three months from the enactment of the law. But, later upon Decision No.
5/12.03.1998 of the Constitutional Court (SG No. 30/1998), it was decided
that the first General Assembly of the Notary Chamber should be summoned
after the conducting of the competition examines according to Art. 12. The
first competition examine was to be organized and funded by the Ministry of
Justice (§ 7, Para 2 of the Transitional Provisions to NNPA). The novella of §
5, Para 5 of the Transitional Provisions to NNPA provided that the first Gen-
eral Assembly of the Notary Chamber should be summoned by the Minister
of Justice in one month term after entering of not less than 2/3 of the persons,
who had successfully passed the competition. On the basis of the results of the
first competition examine the entering in the register was made by “Inspec-
torate” at the Ministry of Justice and after the conducting of the first General
Meeting of the Notary Chamber and the election of its bodies by the notaries
the register was presented to the Council of the Notaries, according to § 5,
Para 4 of the Transitional Provisions to NNPA As a result of these procedures
in the transition period more than three quarters of former Bulgarian “state”
notaries had gone over to full independent status. Having escaped state depen-
dence and interference, Bulgarian notaries represented by the Notary Cham-
ber, even enjoy the satisfaction of being accepted by the International Union
of Latin Notaries (UINL) as full members since 2004.
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111. Notarial Status

III. 1. General Characteristics

The legal position of contemporary Bulgarian ‘free’ notaries bears the
main features of the French model of notary:

- Notaries’ functions are strictly separated from contentious court activ-
ities®. Notaries are authorized fo assist personal and property rights of indi-
viduals and legal persons by authenticating of transactions and other relevant
circumstances and documents. Notaries are not authorised to defend personal
and property rights through hearing and deciding the lawsuits (i.e. through
settlement of justicialbe disputes??);

- Notaries are charged with certain statutory duties'* as public officers,
holding a professional monopoly regarding real estates transactions'? (except
for transactions, concerning state- and municipal ownership*?), marriage con-
tracts®4, wills*® etc. According to the general rule of Art. 81 NNPA a person
who is not a notary within the meaning of Art. 2-16 NNPA, can carry out
notarial functions only in as much as it is stipulated by a law, passed by the
Parliament. Under the conditions stipulated by Art. 40, Para 1 and Art. 82-84
NNPA only strictly specified types of notarial functions may be performed by
other persons and bodies: the assistant-notary, bodies of the judiciary author-
ity (the judge for the entries), bodies of the local (municipal) administration
(the mayor of the populated area, which is not a municipal centre, and if it is
a municipal centre — by the mayor, the deputy mayor and the secretary of the
municipality), Bulgarian diplomatic and consular representatives, as well as
the captain of a Bulgarian commercial ship (in accordance with ‘lex bander-
ae’).

- The notary is solely liable for damages caused by actions carried out in his
professional activity or by his assistant-notary or by his employees (staff in the
office), (cf. Art. 73 NNPA). The State is not liable for the activities of the no-
tary.

- Notaries’ activity is subject to statutory fees scale. The rate/amount of

® Compare the systematic place of the provisions of Art. 569-594 of the Civil Procedure Code
on notarial proceedings to that of Art. 103 et seq., designed to regulate the contentious court
activities.

10 Cf. Art. 103 et seq. of the Civil Procedure Code.

1 Cf. Art. 17-34b NNPA.

2 Cf. Art. 18 of the Obligations and Contracts Act.

13 Cf. Art. 18 of the Ownership Act.

1% Cf. Art. 39 of the Family Code.

15 Cf. Art. 24-27, Art. 38 of the Inheritance Act.
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the notarial fees (taxes) is fixed by a Tariff approved by the Council of Min-
isters upon a proposal by the Minister of Justice after coordination with the
Notary Chamber (cf. Art. 85, Para 3 of the NNPA)®;

- Notaries are ipso iure members of a separate professional organisa-
tion (the Notary Chamber), wielding considerable autonomy (Art. 51 et seq.
NNPA). The Notary Chamber of Bulgaria, as established by Art. 4 NNPA, is a
separate legal person (corporate public-law body) with headquarters in Sofia.
It is committed to support notaries in the exercise of their profession, to mon-
itor the observation of professional ethics and to assist with the protection of
the prestige of the profession according the statutes of the Notary Chamber. It
helps notaries with the maintaining of their professional skills and qualifica-
tions and supports them in fulfilling of their duties to introduce, train and guide
the assistant-notaries and the staff of the notary office. All notaries in Bulgaria
are members of the Notary Chamber by right, ipso iure, upon acquiring the
capacity of a notary (Art. 4, Para 1 NNPA). The Notary Chamber keeps a reg-
ister, where all notaries, assistant-notaries and relevant circumstances related
to them shall be entered in accordance with Art. 5-7, 14 and 16 NNPA (cf. Art.
5 NNPA). Any person, obliged by the law to declare circumstances, subject to
entering in the Register of the Notary Chamber, or to present documents, must
do it within 7 days from the occurrence of the circumstance, unless the law
stipulates another term (Art. 6 NNPA). The Register of the Notary Chamber
is subject to the principle of publicity. According to Art. 7 NNPA everybody
shall have the right to review the Register and to receive abstracts from it.
Bodies of the Notary Chamber are: the General Assembly (Art. 54-61 NNPA),
the Council of Notaries (Art. 62-68 NNPA), the Control Council (Art. 69-
70 NNPA) and the Disciplinary Commission (Art. 71-72 NNPA). The Nota-
ry Chamber is represented by the Chairman of the Council of Notaries, and
in his absence — by his senior deputies (Art. 52, Para 2 NNPA). The Notary
Chamber has its own property, which consists of compulsory initial, annual
and additional instalments made by its members; collected taxes (fees) for
services; donations and wills made in favour of the Notary Chamber, as well
as other sources, according to Art. 53 NNPA. The Notary Chamber is allowed
to collect fees for the entering made in its register. The fees are determined by
a tariff, approved by the Council of Ministers (Art. 53, Para 2 NNPA).

According to the amendments to the NNPA passed by the Parliament
in 2003 (prom. SG No. 18/25. 02. 2003), in the judicial region (area) of each
Court of Appeals in Bulgaria were established a Notary Regional College (cf.
Art. 4, Para 3 NNPA). Notary Colleges are committed to assist the operation

% Prom. SG No. 95/1998.
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of the Notary Chamber and the notaries. These colleges do not have the status
of a separate legal person. Their status and functions are determined by the
statutes of the Notary Chamber (Art. 4, Para 4 NNPA).

- The notarial acts (deeds) and other attestations and verifications made
by a notary within his scope of activity enjoy a binding probative force ac-
cording to Art. 179, Para 1 of the Code of Civil Procedure (CCP) 2007%.
Bulgarian notaries are entrusted with special tasks in the administration of
legal transcations. Whatever a notary certifies in a notarial deed (document), it
carries a special binding probative force and enjoys public trust ex lege.

- According to Art. 2, Para 3 NNPA every notary shall personally carry
out the notarial and other activities stipulated by the law. Partnerships of nota-
ries are permitted only in compliance with Art. 34a NNPA. Bulgarian notaries
are allowed to ally and act together only under the condition of the so-called
‘civil-law société’ within the meaning of Art. 357-364 of the Obligations and
Contracts Act. This is a type of a contractual partnership, which does not con-
stitute a separate legal person (entity). The notaries may not carry out notarial
and other activities stipulated by the law, in the name of the ‘société’. Each of
the allied notaries shall keep separately his own official archives in compli-
ance with Art. 28-28a NNPA. The reason behind a civil-law société’ of nota-
ries in Bulgaria is to share a notary office and staff at lower cost.

At the same time key distinguishing features of today’s Bulgarian notar-
ial system compared to that of France concern:

(i) The prohibition of nomination of a notary-successor or sale of no-
taries practice (office), i.e. the French system of the ‘droit de présentation’
is inadmissible under Bulgarian law*®. Bulgarian notaries are not allowed to
propose their own successor of the notary practice (for example, their own off-
spring or at least trainee or assistant-notary).

(ii) Not admissible under current Bulgarian law are: formal (incorpo-
rated) partnerships of notaries with other professions (lawyers, accountants,
bankers, brokers of real estate etc.); fees negotiations with clients; involve-
ment of more than one notary in any one transaction; offering services out-
side the notaries’ own district (area of practice within the meaning of At. 3
NNPA)* and others. These compulsory legal restrictions are balanced by a

7 Prom. SG No. 59/20. 07. 2007, in force from 1.03. 2008.

8 Cf. Art. 8-16 NNPA concerning the acquisition of the capacity of a notary.

¥ According to Ar. 573, Para 1 of the Civil Procedure Code notaries may not execute notary
actions outside their region (district). Art. 576 of the same Code provides that the notary
action shall be null and void, if the notary has not been entitled to execute it because of breach
of Art. 573, Para 1.
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significant statutory role of Bulgarian notaries in company law matters, which
is most lucrative.

I1I. 2. Terms of Powers of the Notary under Bulgarian Law

According to Art. 2, Para 1 NNPA a notary under Bulgarian law is an
individual (a natural person), to whom the State assigns all notary activities
stipulated by law. The terms of the competence of Bulgarian notaries include
authentication of legal transactions with “notary acts”* (notarial deeds) under
Art. 578-586 of the Civil Procedure Code; certification of a title to real estate,
according to Art. 587-588 (the so-called ‘notary act of findings’); certification
(verification) of the date, contents and signatures of private documents (Art.
589-590), as well as of the veracity of transcripts and excerpts of documents
and papers (Art. 591); presenting of notary invitations and announcements
(Art. 592); protest of bill of exchange and order bills (Art. 496-504 of the
Commercial Code), sea protest (Art. 347-353 of the Commercial Maritime
Code); certificates (attestation) for appearance or non-appearance of persons
before the notary for the performance of actions before him (the so-called
‘protocol of findings’* under Art. 593 of the Civil Procedure Code); accep-
tance and return of documents and papers delivered for safekeeping (Art. 594);
giving references under the notary books, as well as execution of other notary
actions envisaged in a law, according to Art. 569 of the Civil Procedure Code.

Under Bulgarian law notaries are considered to be holders of a pub-
lic functions (fonctionnaire public; officier public; offentliches Amt)**> but
they do not enjoy any status of a “civil servant” under the Civil Servants Act.
Bulgarian Notaries are vested with sovereign public authority (powers) to set
up authentic acts (notarial deeds and other public instruments) which have a
binding probative force in court procedures, as well as before other state and
municipal authorities and persons (Art. 2, Para 1 NNPA and Art. 179, Para 1 of
the Civil Procedure Code). According to Bulgarian law the concept of an au-
thentic act (acte public) and its probative (evidentiary) effect (probative value;
force probante) is the same as in most other legal systems with a Latin-type
notarial system. Authentic acts are those which a public official, invested with
the powers to give public faith, has drawn up within the bounds of his of his
authority and those which are drawn up by officials in the course of their du-

%0 Horapuanen axt (translation into Bulgarian).

21 KoncraruBeH mpotokoi (translation into Bulgarian).

22 Cf. MareeBa, Ek., HezaBucumocr Ha Hotapuyca. M3a. @enes, Codus, 2006 1., ¢. 20-21, 30
et seq.; JAumurpos, Kp., IIpaBHo nonoxxenue Ha Hotapuyca u Horapuannara xkamapa. U3n.
Cuena, Codus, 3012 1, c. 31-32.
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ties. According to Art. 179, Para 1 of the Bulgarian Code of Civil Procedure a
public instrument (‘official document”), drafted by an official within the scope
of his duties in the established form and under the established procedure, shall
be an evidence of the of the statement made before him, as well as of the
performed in his presence actions. Notaries must be unbiased and impartial®®,
otherwise their authentications could not enjoy public trust.

Being a true ‘civil-law notary’ Bulgarian notary has to ensure the au-
thenticity and compliance of these public deeds with the law*, as well as their
safekeeping®, in order to make sure the effective development of their pro-
bative force and enforceability. According to Art. 574 of the Civil Procedure
Code notary proceedings regarding transactions, documents or other actions
contradicting the laws, may not be executed, otherwise the notary action shall
be null and void (Art. 576). Upon the execution of a notary act (notary deed),
by which ownership is being transferred or another real right over a real estate
(iura in re aliena) is being established, transferred, altered or terminated, the
notary is obliged by law?® to check if the assignor is owner of the estate and
whether the special requirements which the laws envisage for the conclusion
of such transactions are present. The notary certifies in the deed the execution
of this check indicating the documents certifying the ownership and the legal
requirements (Art. 586, Para 3). It is important to say that when the docu-
ment for ownership of the assignor has not been entered in the land register
(books for the entry), the notary may not execute the notary act (deed), until
that document is being entered (Art. 586, Para 4). This is because, without
the entering in the land register, the owner (acquirer) could not oppose his
right of ownership to third persons, claiming to have acquired the real right of
ownership from the same assignor (see Art. 113 of the Ownership Act). The
real right of ownership shall be certified by the relevant documents (notarial
deeds, a will, court decisions in favor of the assignor etc.). Where the assignor
does not have such written evidences at his disposal or if the presented docu-
ments are not sufficient, the right of ownership shall be checked by the notary
following the procedure of Art. 587, Para 2 of the Civil Procedure Code, i.e.
through a circumstantial check up on the acquisition of the ownership by pre-
scription through interrogation of three witnesses, determined by the mayor
of the municipality, region or city-council or an official determined by him,
in whose region the real estate is located. On the base of these evidences the
notary shall pass a motivated decree, by which the right of ownership of the

2 Cf. Art. 24 NNPA.

24 Cf. Art. 578 et seq. of the Civil Procedure Code.
2 Cf. Art. 28 et seq. NNPA.

26 Cf. Art. 586, Para 1 of the Civil Procedure Code.
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assignor is recognized (Art. 587, Para 3). After this the notary shall execute a
notary act of ownership over the estate in favor of the applicant (the assignor).
As far as notary procedures under Bulgarian law are considered to be a type
of the non-contentious judiciaries (‘Protective Procedures’ in the meaning of
Part VI, Chapter 49 of the Civil Procedure Code) they are subject to the prin-
ciple of ‘ex-officio check’. According to Art. 533 of the Civil Procedure Code
the notary shall be obliged to check ex officio if the conditions for the issue of
the requested act (notarial deed) exist. In compliance with this principle the
notary may, on its initiative, collect evidence and take into consideration any
facts which were not pointed out by the party to the authenticated transaction.

In addition, it is worth mentioning that under Art. 417, item 3 of the
Civil Procedure Code notary deeds, agreements or another type of contracts
with notarial certified signatures are considered to be a legal ground for the
issuance of an enforcement warrant concerning the contained in them obliga-
tions to pay monetary amounts or other replaceable sites, as well as obliga-
tions to give certain sites. If together with the application on the issuance of
enforcement warrant such document under Art. 417, item 3 is presented, the
creditor may require from the court to pronounce immediate execution and to
issue writ of execution, according to Art. 418, Para 1 of the Civil Procedure
Code. The writ of execution shall be issued after the court checks if the no-
tarial document is regular in the visible aspect, and shall certify the receivable
which is subject to execution against the debtor. About the issuance of the writ
of execution the court shall make a due note on the presented document and on
the enforcement warrant. The enforcement warrant, with the mark of issued
writ of execution, shall be handed by the bailiff.

Notaries in Bulgaria are authorized to carry out notarial and other legal
services stipulated by the law (Art. 2, Para 1 and 3 NNPA). The notion ‘other
activities’ is specified in Art. 22 NNPA. According to it, if assigned by the par-
ties, the notary may, in connection with the notary proceedings, prepare and
inspect draft documents, give verbal and written consultations, mediate for
clarification of the true will of the parties, make inquiries, provide documents,
as well as be executor of a will or manager of property.

III. 3. Access to the Profession of a Notary

In contrast to the practice of some other ex-socialist States, like Poland
for example, whose legislation does not contain any formalized numerus clau-
sus to limit access to the profession of notary?’, Bulgarian legislator provides

27 Cf. Shaw, G., Notaries in Central Europe: Transformation as Reprofessionalisation, op.
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strict rules in relation of opening positions of notaries (Art. 10 NNPA) and
introduces a wide range of requirements for the acquisition of capacity of a
notary. According to Art. 8, Para 1 NNPA the capacity of a notary can be ac-
quired by a legally capable (able-bodied) natural person of age up to 60 years,
who is a Bulgarian citizen or a national of a Member State of the European
Union (EU), of a contracting party to the Agreement on the European Eco-
nomic Area (EEA) or the Swiss Confederation, and who meets the following
requirements:

1.  Who has graduated higher education with a university degree ‘Master
of Law’;

2. Who has acquired juridical capacity according to the Judicial System
Act;

3. Who has at least three years time of service as a judge, prosecutor, se-
nior investigator, investigator, lawyer, arbitrator, junior judge, junior pros-
ecutor, court assistant at the Supreme Cassation Court and the Supreme
Administrative Court, prosecutor’s assistant at the Supreme Cassation
Prosecution and at the Supreme Administrative Prosecution, bailiff, state
bailiff, private bailiff, assistant private bailiff, notary, judge for the entries,
assistant-notary, scientist on the law science, court inspector, expert on the
legislation or in the bodies of the judiciary authority, jurisconsult (legal
expert or legal advisor of companies, public bodies etc.), legal advisor or
expert on legal issues in a State or Municipal Department, a person, who
works at the position of e “investigating policeman with degree in Law” in
the system of the Ministry of Internal Affairs or is an investigating police-
man with a degree in Law in the Ministry of Defense or an investigating
customs officer at Customs Agency; ). As a time of service shall be consid-
ered also the three year service, qualifying as a legal service under the leg-
islation of a Member State of the European Union, of a contracting party to
the Agreement on the EEA or the Swiss Confederation, on which territory
the service was obtained.

4.  Who has not been convicted for premeditated crime, regardless of a
subsequent rehabilitation;

5. Who is not deprived of the capacity of a notary;

6. Who has not been deprived of the right to carry out the profession of a
lawyer or to exercise trade activity;

7.  Who is not under proceedings for insolvency, or who has not been

cit., p. 145.
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reinstated in his rights as insolvent, or who has not been sentenced for
bankruptcy;

8.  Who is entered in the Register of the Notary Chamber under Art. 5
NNPA.

The candidate to be a notary should also meet the criteria of incompat-
ibility with other positions and legal professions, as set forth in Art. 9 NNPA.
They are related to the principle of incompatibility, as explained below. The
notary cannot simultaneously: 1. Be a Member of the Parliament, minister,
mayor or municipal counsellor; 2. occupy a post in a state or municipal body;
3. work under legal terms of employment; 4. carry out lawyer’s activity; 5.
carry out trade activity, be a manager or participate in supervisory, managing
and control bodies of trade companies and cooperations.

Vacant positions of notaries may be occupied only on the grounds of
a competition exam set by an order, enacted by the Minister of Justice and
promulgated in the State Gazette (Art. 10, Para 2-3 NNPA). Candidates have
to apply in writing to the Minister of Justice for the participation in the com-
petition within 1 month from the promulgation of the Minister’s order. Each
candidate may choose up to 3 court regions (magisterial precincts) in one
competition (Art. 11, Para 1 NNPA).

The conditions and order of carrying out the competition are determined
by Regulation (Ordinance) No. 36/7.01.1998, issued by the Minister of Justice
upon coordination with the Council of Notaries (Prom. SG No. 3/1998). The
competition exam shall be administered by a five-member board (commis-
sion) of examiners, consisting of: Chairman — a representative of the Minister
of Justice, and members: a judge of the Supreme Cassation Court, appointed
by the Chairman of the Supreme Cassation Court, two notaries, appointed by
the Council of Notaries and a university lecturer with academic rank on civil
law sciences appointed by the Minister of Justice (Art. 12, Para 2 NNPA). The
commission shall send the records with the results from the competition to the
Minister of Justice who, within 14 days, shall issue an order for entry of the
applicant classified for the respective court precinct (district) in the register of
the Notary Chamber under Art. 5 NNPA (Art. 12, Para 3 NNPA). The order
shall be announced to each applicant for the respective court precinct (district)
and to the Council of Notaries. It is subject to appeal by the order of the Ad-
ministrative Procedure Code.

Upon the enactment of the Minister’s order for entry of the applicant
in the Register of the Notary Chamber, he should provide a notary office in
accordance with the provisions of Art. 13 NNPA. Within 2- month term from
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the enactment of the Minister’s order for entry the applicant has to file an ap-
plication for his entering in the register of the Notary Chamber (Art. 14, Para
4 NNPA). The Council of Notaries shall carry out inspection of the notary of-
fice of the candidate. The inspection should find place within one month from
filing the application for entry (Art. 14, Para 5 NNPA).

The entering of the applicant in the Register of the Notary Chamber
should be carried out by a decision of the Council of Notaries, taken in com-
pliance with Art. 14, Para 1-2 NNPA. Upon issuance of this decision the can-
didate to be a notary shall be sworn before the Council of Notaries (Art. 15,
Para 1 NNPA). A list of oath shall be signed upon swearing the oath. The en-
tering in the Register of the Notary Chamber may not be made before signing
the list of oath by the applicant (Art. 15, Para 3 NNPA).

The following relevant circumstances are subject to entering in the Reg-
ister kept by the Notary Chamber:

1. The area of practice (magisterial precinct) of the notary;

2. The name and the unified citizen code of the notary;

3. The name and the unified citizen code of the assistant-notary (if any);
4. The address of the notary office
5

. The term of office of the assistant-notary (if any), incl. cases of substi-
tution of the notary;

6. The name and headquarters of the insurance company, as well as the
amount of insurance coverage;

7. The circumstances under Art. 41, 42 and 46 NNPA in respect of the
assistant-notary (if any).

The capacity of a notary shall be acquired at the moment of entry in
the Register of the Notary Chamber. According to Art. 2, Para 2 NNPA only
persons, who have been entered in the Register of the Notary Chamber may
practice as notaries in Bulgaria.

IV. Basic Principles of Bulgarian Notary Law which Strengthen
the Rule of Law

The basic principles governing the legal status of Bulgarian notaries are
as follows:
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1) Principle of Independence and Lawfulness. Current Bul-
garian law provides that in the course of their activities, notaries are subject
only to the law and may not receive instructions. According to Art. 17, Para 1
NNPA the notary shall be independent in fulfillment of his functions and shall
be subordinated only to the law. He is obliged by virtue of the law to perform
his duties only in accordance to the exact meaning of the laws. Notaries, while
holding a public office, are independent of the State administration?. They
are not bound to operative instructions by the Minister of Justice, because the
Minister of Justice does not have the position of a ranking (superior) authority
in respect of the notaries in Bulgaria. Notaries exercise their profession in
their own name (not on behalf of the State) and for their own account. Notaries
are not appointed by the Minister of Justice. They acquire their capacity only
upon their entering in the Register of the Notary Chamber under Art. 5 NNPA,
upon a decision of the Council of Notaries in accordance with Art. 14 and Art.
16 NNPA and after the swearing oath before the Council of Notaries (Art. 15
NNPA). The order of the Minister of Justice, as indicated in Art. 12, Para 3-4
NNPA, constitutes only a legal ground for entry of the candidate classified in
the competition for the respective precinct in the register of the Notary Cham-
ber. Under the conditions and by the order, indicated by Art. 6-16 NNPA,
Bulgarian notary acquire his notarial capacity termless (permanent) and shall
lose it only on 4 grounds, as indicated by an exhaustive enumeration in the
provisions of Art. 35 NNPA: 1. Upon a written request of the notary to the
Council of Notaries; 2. In case of death, or judicial disability; 3. For reasons,
due to legal obstacles for the acquisition of a capacity of a notary under Art. 8
or for incompatibility under Art. 9 NNPA and 4. On imposing of a disciplinary
penalty under Art. 75, Para 1, item 4 NNPA, i.e. for incapacitation for the
period of 3 months to 5 years. A notary can be moved to another area of prac-
tice (court region/district) within the meaning of Art. 3 NNPA?® only on the
grounds of his motivated application to the Minister of Justice, provided that
there are ‘important reasons’ for the moving and if there is a vacant position
for a notary in the target court region according to Art. 10 (cf. Art. 34b, Para 1
NNPA). ‘Important reasons’ within the meaning of Art. 34b, Para 2 NNPA are
considered to be such circumstances which appear independently and beyond
the intention (control) of the notary, after he has obtained his notarial capacity.
These circumstances may be related to the notary’ health status, family status,
etc. and in all cases they have to lead to full or partial impossibility for the
respective notary to exercise his or her functions in the present area (region)

28 Cf. MareeBa, Ex., He3aBucumoct Ha HOTapuyca, op. cit., p. 45 et seq.
» It provides that the area of practice of the notary shall coincide with the region of the
respective regional court (the lowest-level court in Bulgaria).
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of action. The scope of disciplinary penalties according to Art. 75 NNPA does
not include the possibility of permanent (termless) incapacitation of the notary
or his forced movement to another area (region) of action on the initiative of
the Minister of Justice. The Minister of Justice is not empowered to consider
and judge on disciplinary cases instituted against notaries, because he does
not have any disciplinary power over independent notaries. The Disciplinary
Commission of the Notary Chamber has the exclusive power to enact a deci-
sion on a disciplinary case in respect of notaries and assistant-notaries (Art.
72, 79 NNPA). Regarding the disciplinary liability of Bulgarian notaries the
Minister of Justice has only the right to make a proposal for instituting of
disciplinary proceedings against a notary or an assistant- notary (Art. 77, Para
1 NNPA), but he may not impose on his own capacity disciplinary penalties.
Basically, the Minister of Justice is empowered by virtue of Art. 80b, Para 1
NNPA only to exercise control over the practice of every notary in Bulgaria
regarding the observance of the law provisions and the statutes of the Notary
Chamber. The Minister of Justice assigns to inspectors of the Inspectorate of
the Ministry of Justice in compliance with the Judicial System Act, as well as
to the so-called ‘inspecting notaries’ under Art. 80c, Para 4 NNPA* to carry
out joint inspections. Inspections of notary office shall be assigned by an order
of the Minister of Justice ex officio, on occasion of a warning or complaint
of an interested person, as well as on a proposal of the Notary Chamber (the
Council of Notaries). A copy of the written records drawn up for the findings
of the inspections shall be sent to the Council of Notaries.

Being independent and subordinated only to the law, Bulgarian notaries
bear pecuniary liability for the damages, caused by guilty failure to fulfill their
official duties, in accordance with the provisions of the Obligations and Con-
tracts Act (Art. 73, Para 1 NNPA). Their liability for damages is limited up to
the amount of the certified material interest within the meaning of Art. 96-97
NNPA. The State shall not be responsible (liable) for the activities of the no-
tary (Art. 73, Para 2 NNPA). The notary is also liable for the damages caused
by his assistant-notary as a result of failure to fulfill the latter’s official duties.
For such damages the notary shall be jointly liable (Art. 40, Para 3 NNPA).
The notary has also to pay compensation for damages caused by guilty failure

% In respect of the status of the inspecting notaries Art. 80c NNPA provides that nominated
for this position shall be members of the Notary Chamber with more than 10 years length of
general juridical practice, of which 3 years in the capacity of a notary. The inspecting notaries
shall be elected by the General Assembly of the respective Regional Notary College under
Art. 4, Para 3 NNPA for a period of 3 years. The decision shall be taken by a majority of more
than half of the attending members. The total number of the inspecting notaries cannot be less
than 10. After the election the Council of Notaries shall draw up a list if the inspecting notaries
and shall present it to the Minister of Justice.
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of the employees of the notary office according to Art. 49 of the Obligations
and Contracts Act. Taking into consideration these legal provisions on nota-
ries’ pecuniary liability for damages, the notary is obliged by virtue of Art. 30
NNPA to be insured for the time of his professional practice for the damages,
which could occur as a result of culpable failure to fulfill his duties, as well
as of the duties of the assistant-notary, and the employees in the notary office.
The minimal and the maximal amount of the insurance amount shall be de-
termined by the Notary Chamber. The notary is obliged, within 7 days from
the conclusion of the insurance contract in accordance with the provisions of
the Insurance Code, to present to the Notary Chamber a copy of the insurance
policy. Bulgarian law provides also that the General Assembly of the Notary
Chamber shall create a guarantee fund for the damage-compensation for oc-
currence of risks or expired or not renewed insurance uncovered by the man-
datory (obligatory) insurance (Art. 57, item 5 NNPA).

Upon the enactment of the order for registration the candidate for notary
is obliged by virtue of the law to provide &is own notary office, which can also
be done jointly with other candidates or acting notaries of the same court re-
gion. According to Art. 13, Para 2 NNPA the office of the notary shall have two
or more functionally connected premises where his seat and official archive
shall be located. The notary may have only one office in his area of practice.
The office shall correspond to the requirements, guaranteeing the safekeeping
of the notary archive and the precise fulfillment of the professional duties of
the notary. The notary office has employees at disposal of the notary (Art. 49-
50 NNPA). The notary is empowered to assign to an employee of his notary
office to present announcements and papers under the conditions and by the
order of Art. 37-58 of the Civil Procedure Code. The employees are obliged
by virtue of the law to keep the official secret under the conditions, established
for the notary itself by Art. 26 NNPA.

The official archive of the notary is inviolable and nobody shall have the
right of access to it without the consent of the notary, except in cases stipu-
lated by a law (Art. 21, Para 1 NNPA). If the notary is absent or he/she is not
in position to fulfill his functions and there is no one to substitute him in the
region in compliance with Art. 46 and Art. 47 NNPA, he is obliged to notify
the judge for the entry in the land register, who shall take over the substitution
during this time for carrying out urgent notarial activities. If the notary has not
provided access to the notary archives, necessary for his substitution, for the
purposes of urgent notary activities the Chairman of the respective regional
court, at the request of the interested person, shall order entry in the notarial
office, opening of the necessary archives and carrying out the notary activity
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by the judge for the entry (Art. 48 NNPA). The person, who has obtained ac-
cess to the official archives of the notary, shall be obliged to keep the official
secret under the conditions, established for the notary, and to inform him about
the activities carried out with the archives (Art. 21, Para 2 NNPA).

The independence of the notary is guaranteed also by his legal right to
free access to the administrative and judiciary offices, by his right to make
inquiries on cases and files, as well as to require copies, transcripts and docu-
ments, and to receive references and certificates with priority (Art. 19, Para 1
NNPA). According to the novella of Art. 19, Para 2 NNPA (SG No. 82/2009,
in force from 1. 01. 2010) the notary is entitled to access the National Da-
tabase ‘“Population”, maintained by the Ministry of Regional Development
and Public Works, as well as the National Automated Information Fund for
Bulgarian Personal documents (the so-called “National Registry for Bulgar-
ian Personal Documents”), under conditions and by order, specified in the
Regulations, issued by the Council of Ministers. By virtue of Art. 20 NNPA
the notary has the legal right to meet his clients in private, irrespective of the
circumstances. In fulfillment of his official functions the notary shall meet in
private the persons who have requested his assistance, unless they want the
presence of other persons.

The notary in Bulgaria disposes also of considerable economic indepen-
dence being authorized to collect notarial fees (taxes) for his notaries activi-
ties, as well as for other activities carried out upon assignation by the parties
under Art. 22 NNPA. ‘Notarial fee’ in the context of the NNPA is the remuner-
ation paid by the parties directly to the notary for the provided services (§ 1
of the Additional Provisions to the NNPA). By virtue of Art. 86, item 1 NNPA
the notarial taxes shall be paid by the parties to the notary, in whose official
archives the respective authentication (verification or another notary activity)
has been registered. For the collection of notarial fees the notary shall issue an
invoice in two or more equivalent copies, signed by him, one of which shall be
presented to the liable person (Art. 89, Para 1 NNPA). The invoice indicates
the provisions, on whose grounds the taxes (fees) are due, the certified materi-
al interest (for the so-called ‘proportional notarial fees’ under Art. 91 NNPA)
or the spent time®, the amount of the due taxes and the additional expenses,
the amount of the received advance payment (if any) and the consequences
for failure to pay. For the unpaid notarial fees the notary may require issuing
of an order for execution under Art. 410, Para 1 of the Civil Procedure Code,
irrespective of their amount (Art. 89, Para 3 NNPA). The notary is obliged to
keep accountancy with accordance to the Accountancy Act (Art. 33 NNPA).

31 Cf. Art. 93 NNPA on the fees for spent time.
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Being an independent (‘free’) civil-law notary, Bulgarian notary is sub-
ject by virtue of the law to the system of obligatory (compulsory) social in-
surance under the conditions and by the order established for the free-lance
practicing persons, according to Art. 31 NNPA.

2) Principle of Impartiality. Notaries in Bulgaria are committed
to objectivity. The provision of Art. 24 NNPA provides that in fulfillment of
his official functions the notary cannot take side. Unlike the attorney-at law
(advocate, lawyer) under the Advocacy Act he may not unilaterally represent
the interests of one party, i.e. he is not allowed to have a ‘principal (manda-
tor)’ in the notary proceedings. This is because notaries are called upon to
ensure equitable legal and contractual relations so as to avoid conflicts before
litigation. They have to create legal certainty according to the laws. The notary
may not execute notary actions where a party to the notary proceedings or a
participant in them are the notary himself, his/her spouse or the person with
whom he/she lives in a factual matrimonial cohabitation, his/her relatives by
a direct ascending and descending line, those by lateral branch up to the 4™
degree, by marriage up to the 1% degree, as well as the persons, to which the
notary is a trustee, guardian, adopted or adopter or a person from accepting
family (Art. 575, Para 1 of the Civil Procedure Code). The prohibitions of this
Article shall be applied also in cases, where the transaction or the document
subject to authentication or verification contains a provision to the benefit of
any of the persons envisaged above. The notary action shall be null and void,
if those legal prohibitions have been violated (cf. Art. 576 of the Civil Pro-
cedure Code). In order to ensure the principle of impartiality of the notary
Bulgarian law provides that the notary cannot be simultaneously Member of
the Parliament, minister, mayor or municipal counselor; to occupy a post in a
state or municipal body; to work under legal terms of employment; to carry
out lawyer’s activity; to carry out trade activity, to be manager or participate
in supervisory, managing and control bodies of trade (commercial) companies
or cooperatives (cf. Art. 9, Para 1 NNPA). The notary shall lose at once his
capacity for incompatibility under Art. 9 (cf. Art. 35, item 3 NNPA). In such
cases he is not allowed to carry out whatever notary or other activities, provid-
ed by NNPA, and his official archives shall be closed (Art. 36, Para 1 NNPA).
In cases of discontinuing the activity of Member of the Parliament, minister,
mayor or municipal counselor the capacity of the notary shall be reinstated
under the conditions of Art. 39 NNPA. The capacity of the notary shall be
restored at his request upon suspension of his activity of Member of the Par-
liament, minister, mayor or municipal counselor. The request for restoring the
capacity shall be extended to the Council of Notaries within 1 month from
the suspension of the activity (Art. 39, Para 2 NNPA). The restoration of the
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capacity shall be entered in the register of the Notary Chamber by the order of
Art. 14 NNPA.

The legal duties of the notary to protect the rights and interests of the
parties to the notarial proceedings, as stipulated by the provisions of Art. 25
NNPA, do not contradict the principle of impartiality. The notary has the duty
to protect the rights and interests of the parties, to guide them, to clarify their
will and the actual situation, to introduce to them clearly and unambiguously
to the legal consequences and to make no omissions or tardiness in working,
which could lead to violation of their rights. By doing so, the notary has al-
ways to respect his public duty to remain impartial and he cannot take side.

A3) Principle of the Limited Area (Region/District) of Practice.
The competence of the notary as specified in Art. 2, Para 1 NNPA and Art. 569
of the Civil Procedure Code is limited in terms of his territorial reference. The
area of practice of the notary shall coincide with the region of the respective
regional court (Art. 3 NNPA). The notary may execute notary actions only
inside his area (district/region) of practice (Art. 573, Para 1 of the Civil Pro-
cedure Code). The notary action shall be null and void provided that its exe-
cution violates this principle of territorial limitation (cf. Art. 576 of the Civil
Procedure Code). In relation to some explicitly specified notarial activities
Bulgarian law establishes the rule of “notarial competence per place”. The
notary acts for transfer of ownership or for the establishment of real rights
over real estates and certification of ownership over a real estate shall be exe-
cuted exclusively by the notary in whose notarial district (area of practice) the
estate is located (Art. 570, Para 1 of the Civil Procedure Code). The entries in
the land register with regard to real estate shall be made upon an order of the
judge for the entries by the entries office, in whose district the estate is located.
All other notary actions, as well as the wills, may be executed by any notary in
the country, irrespective of the relation between the district (area/region) of his
practice and the geographical location of the property concerned (cf. Art. 570,
Para 2 of the Civil Procedure Code). The notary action shall be null and void,
if the notary has not been entitled to execute it because of infringement of the
rule of “notarial competence per place” (cf. Art. 576 of the Civil Procedure
Code).

“) Principle of Continuous Availability of Notarial Services.
Bulgarian law contains certain provisions designed to guarantee a full-cover
and balanced availability of notarial services all over the country. The provi-
sions of Art. 10, Para 1 NNPA regulate the geographical distribution of the
notarial offices in the country. The positions of notaries in each court region
(district) cannot be less than two. For 10 000 citizens in a single court region
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(district) one position for notary shall be opened. The vacant positions of no-
taries are to be occupied on the grounds of competition exam set by an order
of the Minister of Justice. The Council of Notaries is entitled to announce its
opinion within 14 days. The Minister of Justice may also set a competition at
a proposal of the Council of Notaries. The enacted order of the Minister of
Justice shall be promulgated in the State Gazette. If more notaries are needed
than the ones determined by Art. 10, Para 1 NNPA the Minister of Justice
is entitled, by his initiative, or at the proposal of the Council of Notaries, to
open additional positions of notaries in the respective region (Art. 10, Para 4
NNPA). As indicated above, the Minister of Justice has the exclusively power
to permit the moving of a notary registered in the Notary Chamber to another
court district (region of practice) (cf. Art. 10, Para 5 and Art. 34b NNPA).

When there is no notary in the court district (region), because all posi-
tions for notaries within the region are open (vacant), all notary activities shall
be carried out ipso iure by the judge for the entries in the land register at the
regional court (Art. 82, Para 1 NNPA). In towns and villages without a notary
or regional court the bodies of local (municipal) administration are empow-
ered by Art. 83 NNPA to certify the signatures on private documents, which
are unilateral acts and which are not subject to entry (for example, a power of
attorney, specimens, diverse statements of witnesses, affidavits, declarations
of legitimatizing of a child, consent of a parent in respect of the adoption of his
child by another person etc.), the signature and contents of an authorization
under Art. 37 of the Obligation and Contracts Act, as well as to certify copies
and abstracts of documents and papers.

In order to guarantee the principle of availability of notarial services
Bulgarian legislator provides the compulsory rule of continuity of the notarial
practice. In compliance with the provision of Art. 27 NNPA the Minister of
Justice shall fix the office hours of the notary offices and the conditions, under
which they can be temporarily closed*?.

The principle of availability of notarial services is guaranteed also by
Art. 23 NNPA which imposes to Bulgarian notaries a public duty for consider-
ing of every motion for notary assistance (service). The notary shall consider
all requests for assistance, addressed to him, unless he himself is interested in
carrying out the requested activity or he has special relations with the party,
which raise grounded doubts in his impartiality, as ordered by Art. 24 NNPA.
Any refusal to execute a notary authentication (certification) shall be subject
to appeal by a private complaint before the district court (Art. 577, Para 1 of

32 Cf. Art. 27-28 of Regulation (Ordinance) No. 32/29. 01. 1997 on the Official Archives of
the Notaries and Notarial Offices, issued by the Minister of Justice (prom. SG No. 12/1997).
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the Civil Procedure Code). There are separate registers for refusals to execute
an entry. Where the court revokes the refusal of a notary, the entry shall be
considered done at the moment of the submission of the application for it (Art.
577, Para 3 of the Civil Procedure Code).

The principle of availability of notarial services under Bulgarian law is
guaranteed also by the rules on the substitution of a notary, as set forth by Art.
46-48 NNPA.

a) Substitution by an assistant-notary, who has acquired the
legal capacity for substitution. If a notary is absent or he is not in condition
to fulfill his functions, he can be substituted by his assistant-notary, provid-
ed that the latter has served at least three years within the meaning of Art. 8,
Para 2 NNPA and has successfully passed the examination under Art. 46, Para
3-7 NNPA, as specified in Regulation (Ordinance) No. 2/18.06.2003, issued
by the Minister of Justice (Prom. SG No. 59/2003). In this case the assis-
tant-notary acting in substitution shall carry out on his own all activities with-
in the scope of competence of the notary, adding to his signature the words
“in substitution” (cf. Art. 46, Para 1 NNPA). For the purposes of acquiring the
legal capacity for substitution the notary and his assistant-notary shall file a
written application to the Minister of Justice, enclosing the necessary docu-
ments, as stipulated in Art. 46, Para 2 NNPA, and indicating the term (period)
of substitution, which cannot be longer than two years considered from the
date of entry in the register kept by the Notary Chamber. The candidate for
assistant-notary by substitution shall pass an exam under conditions and by
the order determined by the above mentioned Regulation No. 2/18.06.2003,
only for the first announced period of substitution. The examination shall be
administered by a three-member board (commission) of examiners, consisting
of: a representative of the Minister of Justice, appointed by him, one notary
and one inspector-notary, appointed by the Council of Notaries (Art. 46, Para
4 NNPA). Upon the written records with results from the examination the
Minister of Justice, within 7 days, issues an order for entering in the register
of the Notary Chamber the legal capacity for substitution.

b) Substitution by another notary of same district (region/
area of practice). If an assistant-notary with the legal capacity of substitu-
tion within the meaning of Art. 46 NNPA is not available; the notary can be
substituted by another notary of the same district within the meaning of Art.
3 NNPA (Art. 47, Para 1 NNPA). The relations between them are to be settled
by a contract (Art. 47, Para 1 NNPA. The substituting notary shall use the of-
ficial archives of the substituted notary, affixing his signature and seal on the
certified document, stating the fact of substitution. If during the period of sub-
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stitution the location of the official archives of the substituted notary had to be
changed, the notary shall inform immediately the Chairman of the respective
regional court about the change of the location of the official archives (cf. Art.
29 and 47, Para 3 NNPA). The period of substitution by another notary may
not be longer than two years, considered from the conclusion of the contract
under Art. 47, Para 1 NNPA.

C) Substitution by the judge for the entry in the land register.
If there is no one to substitute the notary in the respective district (area of
practice) within the meaning of Art. 3 NNPA, the notary who is not in posi-
tion to fulfill his functions is bound by the public duty to notify immediately
the judge for the entries, who shall take over the substitution for carrying out
urgent notarial activities (Art. 48, Para 1 NNPA). In this case the judge, acting
in substitution, shall use the official archives of the substituted notary, affixing
his own signature and seal on the certified document, stating the fact of sub-
stitution.

It should be stressed that under Bulgarian law the bodies of the local
(municipal) administration are not empowered to carry out notary functions in
substitution of a notary, when he is absent or is not in condition to fulfill his
activities.

Q) Principle of Confidentiality. Like all independent notaries in
other civil-law countries Bulgarian notary is bound by the public duty to keep
professional secret about the circumstances, having become known to him in
connection with his official activities. According to Art. 26 and 49 NNPA no-
taries and their employees (staff in the office) shall be obliged to keep secrecy
vis-a-vis side and they cannot use the acquired information for his own or
somebody else’s profit. This duty of professional secrecy applies to all mat-
ters learned during exercise of office. Within his scope of activity the notary
is entrusted with the administration of personal data and is entitled to access
many important databases of information in the country. In all cases of notary
authentications or certifications related to assignment, establishment, change
or termination of real rights in real estate the notary has the public duty to
make a check in the databases referred to in Art. 19, Para 2 NNPA, i.e. the
National Database “Population”, maintained by the Ministry of Regional De-
velopment and Public Works, as well as the National Automated Information
Fund (National Registry) for Bulgarian Personal Documents (cf. Art. 25, Para
3 NNPA). In addition, before compiling the respective deed the notary has
the duty to check the existence of imposed securing measure under the Act on
Divestment in Favor of the State of Property Acquired from Criminal Activity
(Art. 25, Para 2 NNPA). Since 2009 the Notary Chamber of Bulgaria admin-

60



istrates a computerized information system containing a database — part of the
official archives of the notaries, incl. registers of the wills as well as of the
powers of attorney (proxies). According to Art. 28b NNPA the right to access
to the information system and the data to be entered shall be determined by an
ordinance, issued by the Minister of Justice upon coordination with the Coun-
cil of Notaries®. Notaries are allowed to pass on to third persons information
about circumstances, having become known to them in connection with their
work, with the explicit consent of all parties involved, except for cases stipu-
lated by the law (for example — under The Money Laundering Act) only. The
duty of the notary to keep professional secret regards also the period of time
when he does not carry out his functions or when his practice has been discon-
tinued (Art. 26, Para 2 NNPA).

3 Cf. Art. 2a, Art. 9a of the Regulation (Ordinance) No. 32/29. 01. 1997 on the Official
Archives of the Notaries and Notarial Offices, issued by the Minister of Justice (prom. SG
No. 12/1997).
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virtual items and currencies are being exchanged for real money. It is estimated
that the total value of these virtual transactions is approximately USD 3 billion
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due to their virtual nature. Due to their transnational and largely decentralized
nature, digital or virtual currencies raise a number of difficult legal questions.
The one especially interesting for this paper is whether the trade in virtual
items and currencies may have real tax implications. Some tax scholars
describe the current situation of trade in virtual currencies as ‘“vagueness
in practice”, meaning that it is assumed that tax law should be applied but it
is not clear when and how. The purpose of this paper is to offer analyses of
some tax aspects directly influenced by virtual trade, focusing on the personal
income tax on incomes derived from virtual trade and VAT on transactions in
virtual items and currencies. There are three main types of activities involving
virtual currencies that may be relevant for income tax purposes: (1) creation
of virtual currency (through mining or completion of quests); (2) possession
of virtual currency that appreciates in value; and (3) exchanges (taking into
account three different situations: 1. buying virtual items and currencies with
real money — for example sales of bitcoins for Euros or dollars; 2. buying
real goods or services with virtual currencies — for example a shop accepting
payments in bitcoins, and 3. buying virtual items and currencies with virtual
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currencies — for example a Second life shop accepting payments in Linden
Dollars). Tax literature gives a strong argument against taxation of virtual
income, but clearly supports the idea that any real income raising from virtual
exchanges should generally be subject to tax since it is line with the basic
taxation principles, such as the principle of equity (increased ability to pay
is taxed), administrative convenience (taxation is deferred until the taxpayer
has the means to pay the tax) and neutrality (taxpayers are not ‘‘forced” to
monetize their assets). On the other hand, when it comes to consumption
taxation on virtual transactions, according the EU Communication on
Electronic Commerce and Indirect Taxation and the rules applicable since I*' of
January 2015, exchanges of virtual items and currencies are considered to be
electronically supplied services since they involve transfers of data that occur
via the Internet with minimum human intervention. These supplies are taxed
(i.e. not exempt) and subject to the standard rate. Under the place-of-supply
rules, all supplies of electronic services will follow the destination principle
and suppliers will be required to identify and verify the customer s location in
order to apply the correct VAT rate. As the legal status of the virtual currencies
and their treatment for tax purposes vary worldwide, tax authorities have to
do a lot as the range of potential income-generating situations is broad (there
are bitcoin miners who treat their currency as stock in trade, hobby players
who sell virtual items once in a while, users who cultivated their hobby into a
business venture and professional entrepreneurs who accept virtual currency
as a means of payment), since the virtual economy is becoming serious threat
to tax compliance and endanger the collection of tax revenues.

Key words: virtual trade, virtual currencies, virtual transactions,
taxation, personal income tax, value added tax.

Introduction

One that began as a game in the online environment in the beginnings of
the new millennium, soon expended to a virtual economy where virtual items
and currencies are being exchanged for real money. Nowadays, more and
more people are earning huge amount of money thanks to their transactions
in virtual items. Julian Dibbel, a US journalist, is one of the examples for
such a “winning” story. In 2004 he reported to the Internal Revenue Service
of USA that his primary source of income was the acquisition, sale and
exchange of virtual goods and that he earned more from it on a monthly
basis than he had ever earned as a professional writer (Elwell et al., 2014).
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It is estimated that virtual worlds enable their participants to create
and sell products with a total value of approximately USD 3 billion per year
(Chartered Accountants Australia and New Zealand, 2015). These transactions
would be subject to taxes in the non-virtual world, but escape taxation due to
their virtual nature. If more economic activity migrates into virtual economies,
more tax revenue in real economies might be lost.

Due to their transnational and largely decentralized nature, digital
or virtual currencies raise a number of difficult legal questions. The one
especially interesting for this paper is whether the trade in virtual items and
currencies may have real tax implications. Some tax scholars describe the
current situation of trade in virtual currencies as ‘“vagueness in practice”,
meaning that it is assumed that tax law should be applied but it is not clear
when and how. The purpose of this paper is to offer analyses of some tax
aspects directly influenced by virtual trade, focusing on the personal income
tax on incomes derived from virtual trade and VAT on transactions in virtual
items and currencies.

1.Personal income taxation on incomes from virtual trade.

There are three main types of activities involving virtual currencies
that may be relevant for income tax purposes: (1) creation of virtual currency
(through mining or completion of quests); (2) possession of virtual currency
that appreciates in value; and (3) exchanges (taking into account three
different situations: 1. buying virtual items and currencies with real money
— for example sales of bitcoins for Euros or dollars; 2. buying real goods or
services with virtual currencies — for example a shop accepting payments in
bitcoins, and 3. buying virtual items and currencies with virtual currencies —
for example a Second life shop accepting payments in Linden Dollars (Bal,
2014).

All increases in wealth should be taxable. However, tax literature gives
a strong argument against taxation of virtual income, but clearly supports the
idea that any real income raising from virtual exchanges should generally
be subject to tax since it is line with the basic taxation principles, such as
the principle of equity (increased ability to pay is taxed), administrative
convenience (taxation is deferred until the taxpayer has the means to pay
the tax) and neutrality (taxpayers are not “forced” to monetize their assets).
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However, the fact that income is taxable does not mean that it is actually
taxed. People who have virtual income do not pay tax on that income for
two reasons: either they are not aware that such income is taxable or they
deliberately avoid paying tax knowing that this non-compliance is unlikely
to be detected and punished. The first issue (unawareness of tax liability)
results from lack of clear guidance on the tax treatment of virtual currency.
Tax authorities of many countries have not explained the tax consequences of
mining of, and trading in, virtual currency. The second issue (deliberate non-
compliance) stems from the characteristics of virtual currencies: transactions
take place anonymously usually in a multijurisdictional setting. A seller
that accepts payments in bitcoins is not required to identify himself when
establishing his online Bitcoin wallet. Although the entire history of bitcoin
transactions is publicly available, it is extremely difficult to trace earnings
accumulated in a particular wallet back to a particular taxpayer. Thus, it is
unlikely that tax authorities will know about the income, unless taxpayers
voluntarily report it (Bal, 2013).

Surely, worldwide tax laws are not applied to income from virtual trade.
Unenforced tax law neither generates revenue nor serves any redistributive
purpose, so that its existence cannot be justified by any of the taxation
objectives. It violates the principle of equity as it allows an increased ability to
pay to remain untaxed. Low compliance rates harm the moral authority of law.
Unenforced law creates a risk of arbitrary and discriminatory enforcement: it
may be enforced against some but not others. It creates the impression that
breaking the law is fine unless the taxpayer gets caught. The current legal
situation of trade in virtual currencies can be best described as “vagueness in
practice” — it is assumed that tax law should be applied but it is not clear when
and how (Committee of Experts on International Cooperation in Tax Matters,
2017). Thus, the application of the current rules and concepts to virtual trade
does not result in an economically reasonable outcome.

One of the main problems encountered by taxpayers is to know when sales
of virtual currency for real money generate taxable income. The question of when
income from virtual exchanges is subject to tax is strictly fact dependent. The
circumstances of an individual case must be examined. On the other hand, fact-
dependent solutions create legal uncertainty since taxpayers and tax authorities
may reach different conclusions as to the tax consequences of a particular situation
(De Filippi, 2014). The unsophisticated taxpayer may not properly qualify income
earned through virtual economies or currencies as taxable income. Even if taxpayers
are aware that they may have a tax liability, they may be uncertain about the proper
income characterization and any available deductions.
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This legal uncertainty could be reduced if tax authorities issued
appropriate guidelines, taking into account the special characteristics of
virtual trade. Tax authorities should seek a better understanding of the nature
of virtual currency transactions and provide targeted guidance. As the range
of potential income-generating situations is broad (there are bitcoin miners
who treat their currency as stock in trade, hobby players who sell virtual items
once in a while, users who cultivated their hobby into a business venture
and professional entrepreneurs who accept virtual currency as a means of
payment), taxpayers should be able to determine when their activity can be
categorized as trade or business, a for-profit activity or a hobby. The Finnish
Tax Authority clarified the tax treatment of Bitcoin for income tax purposes in
its notice issued on 28 August 2013. This Notice discusses various situations
in which bitcoins are mined, traded as a hobby or in the course of business,
or used for investment purposes. It includes six numerical examples showing
how to calculate taxable income in bitcoin transactions. The Notice is written
in a simple language, but it also provides references to the applicable Finnish
legislation, so that taxpayers interested in the exact wording of the legal rules
know where to find it.

The main threat to tax compliance is anonymity (tax enforcement
cannot be secured if the identity of the taxpayer is not known) and asymmetric
information (the taxpayer knows the facts regarding the transactions he
engages in, but the government is forced to obtain that information either from
the taxpayer or from third parties). Taxpayers who are well aware of their
obligations to report earnings and to pay taxes may purposely choose not to
do so if they know that tax authorities are not aware of the existence of such
profits (Kumar et al. 2017). Activities of individuals are difficult to track. Tax
authorities are not aware that someone sells bitcoins and virtual items until the
story is remarkable enough to receive media coverage.

1.1 Comparative review on worldwide tax practice

Under US tax law, real income from virtual transactions (for example,
sales of bitcoins and virtual items for USD) is taxable. Those who sell virtual
items or currencies for real money must report profits from such transactions
according to the general rules. The fact that a person acts without a profit
motive does not preclude taxation. In certain circumstances, the sale of virtual
objects for real money may also give rise to preferential capital gains taxation.

Under UK law, it does not matter whether income is generated in a real
or virtual form. Accumulated virtual currency is not taxable.
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In Germany, also, does not matter whether income is generated in a real
or virtual form. Virtual receipts are subject tax based on the rules on benefits
in kind (Belomyttseva, 2015).

2. VAT taxation on transactions in virtual items and currencies

The European Union participated in the electronic commerce debate
from the very beginning. In June 1998, the European Commission issued a
Communication on Electronic Commerce and Indirect Taxation, which intended
to be the EU contribution to the Ottawa conference. The Communication
concluded that VAT, as opposed to any new form of tax, was appropriate to be
applied to electronic commerce. All supplies of goods and services within the
European Union should be subject to the same tax, irrespective of the means
of communication or commercial mode used to perform transactions. The
Communication provided a set of guidelines that were to be used as a starting
point for further discussions. The guidelines were:

- VAT must be adapted to the developments of electronic commerce. No
new or additional taxes are to be considered;

- Supplies of digital products are considered to be supplies of services;

- Digital supplies made for consumption should be taxed in the
European Union, irrespective of their origin. Similarly, services provided by
EU operators in third countries should be not subject to VAT;

- Compliance should be made as easy as possible, for example, through
the use of electronic invoices and VAT returns. At the same time, tax authorities
must have sufficient tools for control and prevention of abuse.

Additionally, four years later, the Electronic Services Directive (2002/38)
was enacted. It introduced new place-of-supply rules and a special regime for
third-country suppliers of electronic services. However, those amendments
did not provide for equal treatment of EU and non-EU suppliers that provide
electronic services to EU private individuals. This disparity has been removed
since 1 January 2015. As from that date, all entrepreneurs supplying electronic
services charge VAT at the rate of the customer’s country and apply the One
Stop Shop regime.

Supplies of virtual currency fall within the scope of EU VAT if they
are performed by taxable persons acting as such. Taxable person is anyone
who performs economic activities. According to the settled ECJ case law,
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the terms “taxable person” and “economic activities” should be objective in
character. The determination of when a person may qualify as a taxable person
requires a complex case-by-case analysis, the outcome of which depends on
the subjective perceptions of the examiners. Exchanges of virtual items and
currencies are considered to be electronically supplied services since they
involve transfers of data that occur via the Internet with minimum human
intervention. Both lawful and unlawful supplies are taxed (i.e. not exempt)
and subject to the standard rate. The EU VAT law does not require establishing
the objective value of the consideration which constitutes the taxable amount.
The subjective value that the taxable person attributes to the item disposed
of is used as the taxable amount. Under the place-of-supply rules, applicable
as from 1 January 2015, all supplies of electronic services will follow the
destination principle, suppliers will be required to identify and verify the
customer’s location in order to apply the correct VAT rate. This may be a
difficult task when services are provided at a distance, payment intermediaries
are involved and no physical shipments take place.

Conclusion

Current tax model and its principles are against taxing income in the
virtual form. The illiquidity, valuation and compliance difficulties, combined
with the resentment of taxpayers, would threaten a tax system based on self-
assessment. In contrast, any real income derived from trade in virtual currencies
and items should be subject to tax. This approach is in line with the principle of
equity (increased ability to pay is taxed), administrative convenience (taxation
is deferred until the taxpayer has the means to pay the tax) and neutrality
(taxpayers are not “forced” to monetize their assets).

Moreover, the European Union and the OECD consider that the best way
to tackle electronic commerce is through an approach which adopts and adapts
the existing principles, instead of imposing new or additional taxes. This view
has been recently confirmed by the OECD discussion draft on taxation of the
digital economy and the final report presented by the EU Expert Group on
Taxation of the Digital Economy.

When it comes to taxing transactions in virtual currency, some
characteristics have to be fulfilled, such as: a clearly defined personal scope,
taxation of all private expenditure, taxation at destination, single tax rate
and effective mechanisms to ensure that all suppliers comply with their tax
obligations. The EU VAT meets certain criteria: it covers all consumption
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and employs the destination principle. Its weak points are: lack of certainty
with regard to the status of taxable person, high compliance burden resulting
from the application of the destination principle and ineffectiveness of the
One Stop Shop scheme. However, those problems could be remedied by
implementing taxpayer-friendly binding rulings, the possibility to switch to the
origin principle as a method of last resort and more extensive administrative
cooperation in tax matters.
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Ancmpaxm:Bo ycio6u Ha npomeHausu eKOHOMCKU OKOTHOCU, 2100a1eH
cmpemedc 3a no2oiema KOHKYPEeHMHOCm Ha pabomooasayume u 3a4ecmeHu
npumucoyu 3a ¢rexcuburuzayuja Ha nazapume Ha mpyo, pabomuuyume ce
€oouy8aam co cepuo3Hu NPeou38UYU 3a 3aumuma Ha HUBHOMO 8PAOOMYBAbE
00 OmMKa3 nopaou 0en08HU NPUYUHUY KOTEKMUBHU Omnyumarsa. Aemopume,
80 Mpyoom 0asaam 0cépm KOH NPAGHUOM PENCUM, NOCMOeuKume cocmojou,
mpenoogume U pazeojom Ha UHOUSUOYATHUME U KOJIeKMUBHUME OMNYULMAIba
nopaou 0elosHU NPUYUHU 60 PAMKUME HA MAKEOOHCKUOM mpyo08ONnpaseH
cucmem. Omkazom Ha 0020860pom 3a 6pabomyearbe nopaou Oelo6HU
NPUYUHU Ce AHATU3UPA HU3 NPUSMAMA HA YAPABYBAUKUMe Npepocamusu Ha
pabomodasawom (m.e. CmeneHom Ha CyOCKama KOHmMpOoa 6p3 3aKOHUMOCma
Ha 00nyKume 3a 0mKa3z), HenoCPeOHUOm NoBoO KOj 800U 00 NPEeCMAaHOK Hd
PAbomHUOm O00HOC, NOMEHYUJATHUMe MONCHOCIU 3d NPOOOINCYBAIbE HA
pabomuuom oouoc u ciuyno. KonekmusHume omnywmared, Kako nOOSUO
HA OmMKAasu nopaou Oelo8HU NPUYUHU, Nped Cé, Ce AHATUUPAam HU3
npuszmama Ha HueHama He(ycoznaceHocm) co mpyoogeomo npago Ha EY. Bo
maa Hacoka, asmopume ce 0C8PHY8AAM KOH: NOUMHOMO ONpeoenysare U
once2om Ha KOLEKMUBHUME OMNYUMArLd, NOCMANKAma 3a unpopmuparee
U KOHCYImuparse Ha npemcmasHuyume Ha pabomuuyume u NOCIMAankama 3d
uzgecmyearbe Ha jagHume 61acmu.
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Bosen

CoBpeMeHHTE TPYIOBOIPABHU CHCTEMH KOM T'M 3€MaaT BO TIPEIBHT
WHTEpPECUTEe Ha paOOTHUIIUTE M PadOTOIAaBaYMTe BO PAOOTHHOT OIHOC,
Ce CTpeMar KOH HM3HAaolame Ha COOJBETHO HUBO Ha ,,paMHOTEXa” TIOMery
noTpeduTe Ha PaOOTHUITUTE 01 3aIITUTA (CUTYPHOCT) HAa HHBHOTO BpaOOTYBambe
U Ha pabotomaBauuTe 3a cio0ona ((hIEKCHOMITHOCT) BO YIPaBYBAHETO CO
COIICTBEHHOT JiesioBeH motgat. [lorparara KOH onTUMaJieH CTETeH Ha OallaHC
nmomery uHTepecuTe Ha paboTHUIIUTE U paboTogaBaunTe, MOCEOHO € BUAJINBA
BO JICJIOT Ha npedepeHnnnTe Ha paOOTHUIIUTE 3a 3roJIeMEHa MIPaBHA 3aIITUTA
O]l OTKa3 Ha HUBHHUOT JIOTOBOp 3a BpalOOTyBame M 3aHMHTEPECHPAHOCTA
Ha paboOTONaBauUTE 3a IOJIECHO W TMOMAJIKy OINTOBAPEHO OTIYIITAHkE Ha
paboOTHUIIHTE.

BomakenoHCKOTO pab0THO 3aKOHOAABCTBO, OTKAXKYBAaHETO HA IOTOBOPOT
3a BpaboOTyBame (OTKA30T) MPETCTaByBa €/IEH HAYMH HA MPECTaHyBame Ha
BA)XKHOCTA Ha JIOTOBOPOT 3a BpaboryBame.! OTKa30T € ,,eIHOCTpaHa n3jaBa Ha
BOJIja” Ha paOOTHUKOT WJIM HAa PabOTO/IaBavuOT CO KOja C& OTKaKyBa JOTOBOPOT
3a BpaboTyBame. Bo TpymoBOTO mpaBO M BO CEKOjAHEBHUOT XHBOT, O]
noce0HO 3HAUCHE € OTKAKYBAmHETO HA IOTOBOPOT 33 BPaOOTYBAE Ol CTpaHa
(mo uHMIMjaTHUBa) Ha PabOTOAABAYOT M CJIEICTBEHO HA TOAa, 3alITUTATa Ha
pabOTHUIMTE O HE3aKOHCKU (HEOCHOBAH) OTKA3.

3amtuTara Ha paOOTHHUIIUTE OJI HE3aKOHCKU OTKAa3 MPOM3JIETYBa OJl JIBE
KITyYHH IIPETIIOCTABKH A T0A CE: HOCHOEHEeno HA OCHOBAHA (ONPABOAHA) NpUYUHA
3a omKa3 Ha JIOTOBOPOT 3a BPaOOTYBame U UCHONHYBAFEMO HA ONPeoesieHU
npemxoonu oejcmauja. Bo MakeTOHCKOTO pabOTHO 3aKOHO/IABCTBO, HE TIOCTOU
CIMHCTBCHA KJIacu(pHKallija Ha MOXKHUTE NMPUYMHU 3a 0TKa3. Hajceondarna u
HajIperie/iHa e Kiacudukaiyjara Koja ce 3aCHOBa BP3 ,,TPUXOTOMHATa” mozienoa
Ha MPUYMHUTE 33 OTKA3 ¥ T0a Ha: JIMYHU PUYMHKI(TIOBP3aHHU CO CIIOCOOHOCTA HA
PaOOTHUKOT Jia TH U3BPIIYBa JOrOBOPHHUTE WITH JAPYTUTE OOBPCKH Ol pAOOTHUOT
OJIHOC), IPUYMHH HA BUHA(TIOBP3aHU CO OJJHECYBAETO HAa PAOOTHUKOT, KOj TH
KPILU JIOTOBOPHUTE WJIM JAPYTUTE OOBPCKU OJl paOOTHHOT OJHOC)H JCJIOBHU
npUYHHU(TIOBP3aHH CO MOTPeOuTe 3a GYHKIMOHUPAHE Ha PabOTO1aBauoT).?

3aK0HOT TO npeaBuayBa U UCIIOJIHYBAKLETO HA HEKOJIKY 3aJ0JKUTCIIHA
JejcTBHja Ko Tpeba Ja My TpeTxofarT Ha OTKAa30T Ha JOTOBOPOT 3a
BpaboryBame. Tue ce pasnukyBaar momMery cede, BO 3aBHCHOCT O]l (aKTOT

! HaumHUTE Ha IPECTaHyBambe Ha BAXKHOCTA Ha JOTOBOPHUTE 32 BpabOTyBabe Ce peryInpaHu
co wi.62 on 3akoHOT 3a pabotHuTe onHOcH (Ci.BecHUK Ha P Makenonwuja, 6p.62/05).
2 3a oa Buau: 3PO, ui. 76, cras 1, Touka 1,2 u 3.
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Jlad BO KOHKPETHHOT CiIy4aj paOOTHHMKOT Ce OTIyILITa MOpajad JIMYHH,
OZIHOCHO NPUYHMHU Ha BUHA (80 6aKeu ciydau, pabomooasavom uma 066pcka
3a nucmeno npedynpeodyéarbe HA paOOMHUKOM nped omkas)® WIN TakK,
JIETIOBHU NPUYUHU (80 8aK6u ciyuau, pabomooasaiom uma oo6epcka 0a 20
YmMEpOU NOCMOeremo Ha MOICHOC 3a NPOOOIIICY8AIbE HA PAOOMHUON 0OHOC
Ha pabomMHUKOM U OOKONKY He NOCHMOU MAKEA MOICHOCH 3A00NACUMETHO
oa My ucniamu ucnpamuuna, m.e. omnpemuuna)®. OTKa30T Ha JOTOBOPOT
3a BpaboTyBame ke Ouje 3aKOHCKH M JOMYLITEH, JOKOJKY 3a HEero IoCTOU
OCHOBaHA MPUYHMHA U C€ UCTIOIHETH 3aJI0JDKUTEIIHUTE MTPETXOHH J1€jCTBH]a.

1. OTka3 Ha 10TOBOPOT 32 BPaG0OTyBam-€ MOPAIH 1eJJOBHU NPUYUHU H
3alITUTA HA PA0OTHUIMTE MPU MHAUBUAYATIHO OTHYIITae

OTKa30T Ha JIOTOBOPOT 3a BpabOTyBame OJf CTpaHa Ha pabOTOAaBAuYOT
MOXKE JIa C€ TpeTHpa Kako MpaBo Ha pabOTOaBavyOT O/l pabOTEH OJHOC KOE €
,»CAMETPUYHO ', HO HE U ,,MICHTUYHO  CO MPABOTO HA OTKA3 Ha JIOTOBOPOT 3a
BpabOTyBame 011 CTpaHa Ha PAOOTHUKOT.

PabotonaBauute Bo PemyOnuka Makenonuja, y’KHBaaT CaMOCTOJHOCT U
ABTOHOMH]jaBOBOJICHETOHACBO]JOT ACIIOBEHIIOT(AT, BKITyUyBajKujanciiodomara
Ha OTKa)XyBame¢ Ha JIOTOBOPHUTE 3a BPaOOTYyBame Ha PAOOTHUIIMTE MOPAIH
JIeTIOBHY TIpUuMHH. BakBara coctoj0a, MPBEHCTBEHO MPOU3JIECTYBa O YCTaBHO
3arapaHTHpaHaTa cj1000/1a Ha Ma3apoT U MPETIPUEMHHUIITBOTO,%a TI0T0A U O]
paboOTHOTO 3aKOHOJABCTBO, KO€, Ne(UHUPAjKU TO TIOUMOT ,,pab0TeH OgHOC”
U OMpeieNyBajKu ja TpaBHATA COJpP)KHMHA Ha CyOOpIWHAIMjaTa, MOCPEIHO,
yIaTyBa KOH YIIPaByBauKHTE, HOPMATUBHUTE U AUCITUTUIMHCKUTE TPEPOraTUBU
Ha paboromaBador.® Crmobojgara BO JOHECYBAETO Ha MPETIPUEMHUYKU
O/UTYKH (T.¢ MEHAIEPCKUTE MPEeporaTuBH Ha pabOTOIaBauMTE) KOU 3a CBOja
MOCJIEMIIA UMaaT OTKa3 OJ1 JCJIOBHU NPUYMHHM, € NIPU3HACHA U O] CTPaHa Ha
Cylckara mpakTtuka Bo PemyOnuka Maxkenonuja. Bo Ttaa Hacoka, cymoBuTe
Hemaam HAIUISKHOCT O0a 2u oyeHysaam nompebama u onpasoaHocma 00
0enosHume NPoOMeHU Kou 2u epuiu pabomooasaiom u Kou 008edysaam 00
OMKA3..... OYeHama 3a nompedbama 00 8aK8U NPOMeHU ja NPasu eOUHCMBEEHO

% 3a oBa Buau: 3PO, uin. 73 n wi.80.

4 3a osa Buau: 3PO, wi.96 u un.97.

*3a oBa Bumu: YcraB Ha PemyOnmka Makemonuja (Cin.BecHuk Ha PemyGmuka Makemonuja,
6p.52/1991), Yn.8, craB 1, Touka 7.

63a oma Bumu: T.Kamamarues, A.Pucroscku, Subordination in labour law and contemporary
challenges in distinguishing between employment contracts and service contracts (NiS,
Collection of Papers, no.70, 2015), 176-177.
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pabomoodasauom.’” Cenak, Toa HE 3HAUM JIeKa Cy[JOBUTE HE BpILAT HUKAKBA
KOHTPOJIa BP3 3aKOHUTOCTA Ha OITYKUTE 33 OTKA3 MOPaIy JeIOBHU IPUYHHHU.
HampotuB, The uMaar orpaHr4eHa KOHTpoJIa Koja mpej cé, ce OJHeCcyBa Ha
OIICHKATa JaJii paOOTHUOT OJHOC Ha PAOOTHHUKOT MIPECTAHAI 10O YCA08U U HA
HaYuH ymepoeHu co 3aKOH, KOTeKMUBeH 002080p U 002080p 3d 6pabomysarve.®

3aKOHOT 3a paOOTHUTE OTHOCH ITPEABUAYBA JIEKA pabomo0asaiom modxice
Ha pabomHukom 0a My 20 OmMKadice 002080POM 3a 8pAOOMYB8arbe, Ko2d He e
MOJCHO NPOO0NNCYBAIbE HA pADOMHUOM 0OHOC, KO Npecmane nompebama
00 eputerbe Ha 00pedeHa paboma nood YCiosume HABEOEeHU 80 002080PON
3a  @pabomysare 3apaou  eKOHOMCKU, OpP2AHU3AYUOHU, MEXHOIOWKU,
CMPYKMYPHU UTU CIUYHU NPUYUHU HA CMPAHA Ha pabomooasaiom (0eiosHu
npuyunu).*CTaBajku ja KOHKpPETHaTa 3aKOHCKa ojpenda BO KOHTEKCT Ha
KOHTpOJIaTa KOja ja BPIIAT CyJ0BUTE 33 3alITUTA HA PAOOTHHUIIMTE O/ HE3aKOHUT
OTKa3, moceOHO Tpeda Ja ce MCTAaKHAT CICIHUTE CJICMEHTH: MPBO, OTKAa30T
Ha JIOTOBOPOT 3a BpaOOTyBame MOPaay JACIOBHHU MPUYUHU TOOUBA KapaKkTep
Ha ,ultima ratio” mpaBo Ha PabOTOAABAYOT, KO TOj] MOXKE Ja IO KOPHCTH
KakKo ,,KpajHa MHCTAHLA~ BO YCIOBH KO2d He € MOXMCHO NPOOOINCY8AIbEe HA
pabomuuom 00HOC Ha pabomHukom; BTOPO, 3a Jla MOXE Jia C€ OCTBapH OBa
MpaBo, Kaj paboToAaBavdoT Tpeda Ja ce mojaBaT OAPEACHH ,,0e108HU NPULUUHU
KOU I10 CBOUTE CIIeM(UKN MOXKAT J]a OMJIaT OJ1: EKOHOMCKH, OpPraHN3alMOHEH,
TEXHOJIOUIKH, CTPYKTYPEH WM CIIMYCH KapakTep® U TPeTo, 0jaByBambEeTO Ha
OBHE OCHOBaHU IPUYHMHU 32 OTKa3 Tpeda J1a BOAAT KOH HEMOCPETHUOT TTOBO
3a OTKa)XXyBame Ha JIOTOBOPOT 3a BPaOOTYBAaHE a TOA € NPecmaHy8arbemo
Ha nompebama OJ BPIICHE HA OIpelcHa padoTa IMOJ YCIOBUTE HABEICHU
BO JIOTOBOPOT 3a BpaboTyBame.!! [IpBHOT eleMeHT (T.e. OTKaKyBameTO Ha
JIOTOBOPOT 33 BpabOTyBame Kako ,,KpajHa Mepka’), Haora M JONOJIHUTEIIHA
MOTKperna Bo 3aKOHOT 3a paboTHHTE OqHOCH. IMeHOo, 3aKOHOT MpeaBuIyBa
TPH aJITEPHATHBU 3a TPOJODKYBAaEkE Ha JIOTOBOPOT 3a BPa0OOTYBamke, KOU

7 3a osa Buan: Omryka Ha Anenammonnot Cyn — Cromje, Cromje POX. 6p. - 1260/12 on
14.11.2012 ronnua

8Ibidem.

93PO, ui.76, cras 1, Touka 3.

“Bo mpakTHKara, Kako IEJTOBHH IPHYMHH 3a OTKa3 Ce TPeTHpaar: nompedama 00
PayuoOHanU3AYUja Ha mpowoyume Ha pabomooasawom nopaou 32o1eMeHd KOHKYypeHyuja,
ocmeapysarsemo Ha 0beM HaA pabomHu AKMUSHOCMU KOu ce Noo O4eKysaramd,
HeocmeapeHomo HU8o Ha nosumusHu @urancucku nepgopmarcu (Omryka Ha OCHOBHHOT
Cyn Bo TertoBo, PO. 6p. 42/2013 ox 03.07.2013 ron),xenogornama ¢unancucka cocmojoa,
Hamanenuom obem Ha paboma (Omnyka Ha OcHoBHHOT Cyn Bo Kparoso, PO. 6p. 49/12 ox
18.02.2013 ronuHa) U CIMYHO.

1T, Kanamarues, A. PucroBcku, Omkaz yeogopa o pady u 3aumuma npaga paoHuKd ycieo
npecmanka nompebe 3a 06asmarbem 00peheHux nociosa y MakeOOHCKOM PAaOHONPABHOM
cucmemy (beorpan, Pagno n Counjanno IIpaso, bp.1/2017), 24.
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paboTogaBayoT MOXKE J1a My T HOHYIM Ha pabOTHUKOT Mpen Aa My IO
OTKa)ke JIOTOBOPOT TOPAIH JeIOBHU NMpUYMHU. Toa ce: apabomysaremo Kaj
opye pabomoodasay Oe3 oznacysarbe, cO npesemarbe U CKIyuy8arbe 002080p
3a 8pabomyesarbe 3a epuierbe HA pabomu Kou 00208apaam Ha CMpyYyHama
N0020MOBKAOOHOCHO — Keanaugukayuja Ha  paboOmHUKOmM;  CIMPYYHOMO
ocnocobysawe (00yka, mpekBanudpuKanyja WIKM JAOKBaTu(pUKalKja 3a
paboTa Kaj UCTHOT WM Kaj Apyr paboTomaBad) WU HOBUOM 002080p 3d
spabomyesarve.** OOBpckaTa Ha pabOTOIABAYOT /1A ja JOKaxke (HE) MOKHOCTA
32 MCIIOJHYBAmk-€ HA OBHE alNTEPHATUBH MpPE Aa My IO OTKa)Xe IOTOBOPOT 3a
BpaOoTyBame Ha PabOTHUKOT MOPAAX JAEJIOBHU NMPUYMHHU, € M MpeaMeT Ha
oleHa Ha cygoBuTe BO PemyOnmka Makenonuja.*Jlokonky paboTrogaBadoT
HE ycIiee J1a MPOHaje MOXKHOCT 3a MPOJIODKYBambe Ha paOOTHUOT OHOC Ha
pabOTHUKOT MOHY/AYBajKU My HEKOja OJl IPABHUTE aJITEPHATUBU MPEIBUICHU
CO 3aKOH M OTKa30T Ha JOTOBOPOT 3a BpaboTyBame € Hen30exeH, pabOTHUKOT
MMa 3arapaHTUpPaHo MPaBO Ha UCTpaTHUHA.*BTOPHOT U TPETHOT €NEMEHT, ce
OJIHECYBAaT Ha yTBpJAYyBame Ha (DAKTOT JaJiv OTIYIITAHETO Ha pAOOTHULIUTE
MOYMBA Ha peaJiHu U 00jeKTUBHY MPUYMHU WK TaK paboToaBav0T HaBeayBa
(UKTHBEH OCHOB 3a OTKa3. Bo Taa Hacoka, KOHTpOJlaTa Ha CyIOBUTE BO
Peny6nuka Maxkenonuja, ce mpoTera U Bp3 OHUE OTKa3H O[] ISIOBHU IPUYUHU
KOU ce KBaTU(UKYBaaT KAKO ,,KPAjHO MEHOEHYUOSHU U 80 KOU € eBUOEHMHO
oexa pabomooasavom caka no cexkoja yena 0a My 2o omKadxtce 002080pom 3d
spabomyearse Ha pabomuuxom’ >

2. OTka3 Ha 10T0BOPOT 32 BPaOOTyBam-€ MOPAIH 1€ IOBHU NPUYUHH U
3alITUTA HA PA0OOTHUIIMTE BO YCJIOBU HA KOJEKTHBHH OTIYIITAHA

Bo cniopen6a co T.H. ,,AHANBUIyaIHA OTITYIITaka KOU ordakaar 0Tka3
Ha JOTOBOPOT 3a BpaOOTyBame MOPaaW JEIOBHH MPUYMHU Ha MOMay Opoj

12 3a oBa BuaM: 3aKOH 3a pabOTHHUTE OHOCH, ieH 96.

3 3a oBa Buau: Omtyka Ha OcHoBeH cya Panosuir, PO. 6p. 21/13 wa 10.10.2013 roauHa.

4 3a oBa BuM: 3aKOH 32 PabOTHUTE OHOCH, W1.97.

> Bo KOHKPETHHOT Cy4aj, TYXHTeJoT (paboTofaBadoT) My IO OTKa)xaj JOTOBOPOT 3a
BpaboTyBamk€ Ha TYXECHHOT (PaOOTHHKOT) TMOpaad [EeNOBHH TPHYWHHU (EKOHOMCKH,
(PMHAHCHCKH U TEXHOJIOMIKH IIPOMEHH ), ,,yKHHYBajKI’ TO pabOTHOTO MecTo — OpaBap/cTpyrap
Ha Koe Om1 BpaboTeH TyXUTeNoT. Bo mocrankara ce yTBpAWIO AeKa, TY)KeHHOT He JOKaxall
Jaau pabOTOHOTO MECTO € YKMHATO U KOra € YKHHATO M He JOCTaBHJI CHCTeMaTH3alyja co
OIIHC W TIONUC Ha pabOTHHUTE MECTa Of Koja O MOXKEJOo Jla ce YTBPAHU JeKa HeMa COOIBETHO
paboTHO MECTO Ha KO TYKUTENIOT O1 OWII IpepaciopesieH i Koe Ou 0roBapajio Ha Heropara
cTpydHa moaroroBka. 3a osa Buan: Omryka Ha OcuoBHHOT Cyn Bo Pecen, PO-27/13 ox
10.02.2014.
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paboOTHHUIH, ,,KOTEKTHBHUTE OTIYIITaka, MPETIOCTaByBaaT OTIYIITamka
Ha moroiem Opoj paboraunu.Ilon ,,KONEKTHBHO OTIYIITaWke Ol JACIOBHU
MpUYMHU, ce ToApa3Oupa MPecTaHOKOT Ha PabOTHHOT OJHOC HA TMOTOJEM
Opoj paboTHHIH, OJHOCHO HA HajManKy 20 paboTHuIM 3a nepuox oxn 90 neHa,
0e3 oryienl Ha BKYMHUOT Opoj paboTHHIM Ka] paboTonaBadoT.'® MakeqoHCKOTO
paboOTHO 3aKOHO/IABCTBO, KOJIEKTUBHUTE OTIYIITAMmA T'H TPETHPA KAKO TTOIBH/T
Ha OTKa3WTe MOPAIH JICTIOBHUA IPHUUNHHU.

KpUTHYKHOT OCBPT KOH IOMMHATa orpeienoa ,,KOJIEKTUBHH OTITYIITaka
O] IGTIOBHU MPUYUHK"~ BO MAKEIOHCKOTO PA0OTHO 3aKOHOAABCTBO M HAYMHUTE
(T.e. MpaBHUTE OCHOBH) CO KOM MOXE Ja C€ CIpPOBEaT KOJICKTUBHUTE
OTIyINTamka, TO apryMEHTHUpaMe TpeKy eIHa OCHOBHA Te3a, a Toa €
HEKOMNJIeMEeHMApHOCMa nomery oepunuyujama u HauuHume (m.e. npasHume
OCHO6U) CO KOM MOXKAaT Ja C€ CIPOBEAAT KOJICKTUBHUTE OTIYIITamka BO
pPaMKHTE Ha MaKEIOHCKOTO paOOTHO 3aKOHOAABCTBO U KOMYHHUTAPHOTO MPAaBO
Ha EVY (t.e. upexktuBara 98/59/E3 3a konekTuBHU OoTHymTama). CymMapHoO,
MIPaBHUTE OCHOBH (MIPUUMHHUTE) HA KOU CE TEMEIIAT KOJIEKTUBHHUTE OTITYIITaha
Bo JlupekruBara Ha EVY, ce: omykuTe 3a MpecTaHOK Ha paOOTHHOT OTHOC Od
npousnecyeaam, m.e. 0a ce 3aCHO8AAM HA UHUYUJAMUBA HA pabomooasaiom
U 0a He ce 00Hecys8aam Ha camuom pabomuux.

3aKkOHOT 3a paOOTHUTE OJHOCH, KaKO HaYMHHU (TIpaBHU OCHOBH) 3a
MPECTAHOK Ha pa0OTHUOT OAHOC HAa PAOOTHUITUTE BO PAMKUTE HA KOJICKTUBHOTO
OTMIIIYTame T'M HABEIYBa O] €[JHA CTPaHA 0JIVKAMA 3d NPECMAHOK HA pabomeH
00HOC Ha no2onem Opoj pabomHuul 00 OeL08HU NPUYUHU (OMKA301M 00 OeL08HU
NPUYUHY).... & O] IpyTa CTPaHA, CeKQ] NPecmanox Ha pabomen 0oHoc.....** Toa
BOJIM KOH JIBE Pa3JINYHH TOJIKYBarha HA OTICETOT HA KOJIEKTUBHUTE OTITYIITAMA,
OJTHOCHO HAYMHHTE 32 MPECTAHOK HA PAaOOTHUOT OJTHOC KOU C€ M3eAHauyBaaT
CO HHB M TOA: IOIIMPOKO (sensu latu) uiam rpaMaTudako TOJIKYBAaHkHE U MMOTECHO
(strictu sensu) TOJKyBambe.

Crnopen mommpokoto (sensu latu) ToJKyBame, Koe INpPOM3IIETyBa
on (paszara , cekoj npecmanoxk Ha pabomuuom o00Hoc”, 3AKOHOT 3a
paOOTHUTE OJHOCH OCTaBa MPOCTOP 3a MPEMHOTY E€KCTEH3UBEH OICEr Ha
Cllydau Ha MPEeCTaHOK Ha paOOTHHUOT OJIHOC, T.€. T omndaka cume HauuHu Ha
IpecTaHyBamke Ha BaXKHOCTA Ha JOTOBOPOT 3a BpaOoTyBame. J[OKONIKy cute
cllydad, OJIHOCHO HAaYMHU Ha NPECTaHOK Ha pabOTHHOT OJHOC ce BOpojaT
BO KOJIEKTMBHOTO OTITyIITame, TOrall, Tyka Ou NMpumajgHaie U OHWE HaYuHU

6 3a osa Buau: 3P0, 4i1.95, cras 1.

7 MpwpukoB.B, TpymnoBo mpaso, (Cubu, M3aarencTBo 3a mnpaBHa JuTeparypa, 9 u3gaHue,
2015), crp.641
18 3a oBa BuM: 3aKOH 32 pabOTHUTE OHOCH, WieH 95, cTaB 1.
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Ha TPECTaHOK Ha PaOOTHHOT OIHOC KOM CE€ MHXEPEHTHH Ha JMYHOCTa Ha
paboOTHUKOT (Ha TpUMEp: CMPT Ha PAOOTHUKOT (U3MYKO JIMIE, YTBPACHA
TpajHa HECHOCOOHOCT 3a paboTa Ha PAaOOTHUKOT, NMPEKUH Ha JOTOBOPOT
3a paboTa mopaau BO3pacT Ha PaOOTHUKOT, HECTIOCOOHOCT Ha PaOOTHUKOT
Jla TW W3BpIIyBa JOTOBOPHHUTE WJIM JIPYTW OOBPCKU OJ PaOOTHHOT OJHOC —
JIWYHA TPUYMHA, KPIICHE HA JOTOBOPHHUTE OOBPCKU WJIHM APYTH OBPCKU OJ
pabOTHHOT OIHOC — MPUYMHA HA BHUHA M CIWYHO).' TakBOTO TONKyBame €
HEKOH3UCTEHTHO U CIIPOTUBHO Ha ofipeouTe u ayxoT Ha Jlupekrusara 98/59/
E3 3a xonextuBHM oTmymTama. [loHaramy, criopea 3akOHOT 3a paOOTHHUTE
OTHOCH, OJIpeIOUTE CO KO CE ypeayBaar KOJIEKTUBHUTE OTIyIITamba (YWICHOT
95), ne ce npumenysaam Kaj KoneKmugHume OMNYWmMarsa Kou npousnezyeaam
00 NpeKuHysarbe Ha OejHocmume HA YCMAHOB8AMA NOpaou cyocka OO0JyKa,
002060pume 3a 8pabomysarbe Ha ONpeoeseHo epeme U 60 meia Ha jagHama
aomunucmpayuja.?® OctanyBa HEjaCHO 30IITO 3aKOHOT 32 paOOTHHUTE OHOCH,
CO BakBaTa ofpenda I HCKIydyyBa paOOTHUIUTE Ha OIPEIEIIEHO BpeMe
of om¢aroT Ha KOJEKTHBHUTE OTmymrTama. JupekruBara 98/59/E3, ru
HCKJIy4yBa JOTOBOpUTE 32 BpabOTyBame Ha OINpPEENIEHO BPEME O OTICETOT
Ha KOJIGKTUBHHUTE OTIyIITama, HO CaMO JIOKOJKY OCHOB 3a NPECTaHOK Ha
HUBHHUOT pabOTEH OHOC € MCTEKYBameTO Ha BPEMETO 32 KOM CE€ CKIy4YEeHHU
WM U3BPILYBAKETO HA 3a/1a4UTe 32 KOU C€ CKIIyueHH TakBuTe jporosopu. Ho,
JIOKOJIKY JIOTOBOPUTE 32 BpaOOTYyBam€ Ha ONPENEICHO BpPEME CE€ OTKaKaHU
IpeJl 1aTyMOT Ha HUBHOTO MCTEKYBam€ WM U3BPINYBame, THE MOXaT 1a
ounar ondareHu o1 KOJICKTUBHOTO OTITYIITamke.

3a pas3nuka o TONIMPOKOTO (sensu latu) TOJKyBame Ha OICETOT Ha
KOJICKTUBHUTE OTITyIITamha CIOPEN KOE ,,CeK0j NpecmanoK Ha pabomuuom
00HOC” OM MOXeN Jla MPeTCTaByBa IMOJOOCH HA4YMH 3a CIIPOBEIYBamke Ha
KOJICKTUBHOTO OTHYIITamke, MOTECHOTO TOJIKyBamwe (sensu strictu) ro
OTpaHUYyBa OICETOT Ha KOJCKTHBHHUTE OTIYINTaka HAa TOYHO OMpEICIIcH
Ha4MH (CITy4aj) 3a MPecTaHOK Ha paOOTHHOT OIHOC HAa PaOOTHUIIUTE, a TOoa €
,, O0JIYKAma 3a npecmaHok Ha pabomen 00HOC 00 0enoeuu npuyunu’’. JIOKonKy
KOJICKTUBHOTO OTITYIITakhE BO MAaKEJOHCKHUOT TPYJAOBOIPABEH CUCTEM, TO
CBElEeME Ha €JIcH €IMHCTBEH HAYWH Ha TNPECTAHOK Ha PabOTHUOT OJHOC
(TIpeCTaHOKOT CO OTKa3), T.€. Ha €JICH CIUHCTBEH MPAaBEH OCHOB (OTKA30T Off
JICTIOBHH TIPUYUHK), PHU3HKYBaMe ,,MHHUMU3UpPamke” Ha KBAaHTHTATHBHHUTE
acriekTH (KyMyJiMpamke Ha OIpeAesieH, MHHHMaJeH Opoj paboTHUIIN
KOW Ke OujaT yTBpPACHU KaKO ,,BUINOK’) HEONXOIHHW 32 HACTaHYBame Ha
KOJICKTUBHOTO OTIIIIYTamkhe, a KAKO MOCIIEINIIA Ha TOA ¥ OTPAHNYCHA 3aIITUTA

% 3a oBa Bu/M: 3aKOH 332 PAOOTHUTE OHOCH, 4JIeH 62.
20 3a osa Buau: 3P0, unen 95, cras 10.
21 3a oBa Buau: Jupekrusa 98/59/EC, uneH 1, cras 2.
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Ha paOOTHUIMTE O MPUIOOMBKUTE KOW MPOM3JIEryBaaT Of MOCTamKara Ha
UHpOpPMUpamke, KOHCYATHPAamhEe U U3BECTyBambe. Y TBPAYBamHETO Ha ,,0TKAa30T
O] IEJIOBHU MPUYMHN KaKO €IMHCTBEH HAUMH Ha MPECTaHOK KOj MOXKeE J1a ce
MOZBEJIE BO KOJIEKTUBHOTO OTIYIITAHkE € BO CHPOTUBHOCT CO OIpenAOuTe U
nyxot Ha lupexTtuBata 98/59/E3 koja 3a3ema MUPOK (€KCTEH3UBEH) MPUCTAIL.
Cnopen npucranot Ha EBponcknot Cyn Ha [IpaBnara (Bo ciyuajot Esponcka
Komucuja npomue [lopmyzanuja), KONEKTUBHUTE OTIIyIITamba HEMOXKAT Jia ce
OrpaHUYaT €JMHCTBEHO Ha OTKA3MUTE MOPAIN CTPYKTYPHHU, TEXHOJOLIKU U
UKIMYHYA TIPUYMHU U THE Tpeda a ru orndarar CUTe HAYWHU Ha MPECTaHOK
nopaau OWJI0 Koja MpUYMHA KOja HE € MOBp3aHa co camute padoTunu.?? Co
oBaa mpecyaa, BCymHocT CyznoT ro mpommupysa ongaroT Ha KOJEKTHUBHUTE
OTIYyIITaka M Bp3 JPYyTrd ciy4yau (HAUMHU) HA TPECTAHOK Ha PaOOTHHOT
OJTHOC YHj NpPaBeH OCHOB JIKH BO OJPEICHU ,,eKCTEPHU  OKOJIHOCTH,
HE3aBUCHH Off BOJIjaTa, OJHOCHO MHHIIMjaTHBaTa Ha paboTomaBavyoT.?*TakBu
Cllydau ce: OTBOPAamETO Ha CTedajHa IOCTalnka IMpOTHB paboTonaBadvor,
eKCTIPOIIpHjaliijaTa Ha MPETIPHjaTUETO, TTOXKAP WU IPYTH CIIydyau Ha BUIIIA

CWJIa, KaKO U Cllydyad Ha MPEeCTaHOK HAa aKTUBHOCTHTE Ha MPETIPHjaTUETO
nopaau cMpT Ha paboTonaBav0T-PU3UIKO JTUIIe.?

[IpenuMuHapHUOT 3aKIy4yoK KOj Hpousjerysa of strictu sen-
Su MHTEpIpeTanyjara Ha OICETOT Ha KOJEKTUBHHUTE OTIYINTamka BO
MaKeJIOHCKOTO pabOTHO 3aKOHOIABCTBO, CE COCTOM BO KOHCTAaranujara JeKa
eIMHCTBEH HAUYMH Ha MPECTAaHOK Ha pabOTHUOT OJJHOC MPEKY KOj MOXKE Ja ce
CHpOBeJie KOJEKTHBHOTO OTITYIITAFhE € MPECTAHOKOT CO OTKa3 O JICJTOBHU
npuynHd. Cemnak, Bo ()yHKIMja Ha IMOMpaBHIIHA MPUMEHa Ha OApenduTe 3a
KOJICKTUBHO OTHYINTAaKC, CMETAMEC JICKa KOH OTKAa30T O ACJIOBHU NPHUYHUHU
Tpeba aa ce mpuIoaIe U MICMEHaTa crioroa0a 3a paCKHHYBambe Ha JJOTOBOPOT
3a BpaboTyBame momery paboTHUKOT U paboromaBayor. Co men na oume
,,[T0JTIOOCH”’ HA4MH 3a MPECTAaHOK Ha PAOOTHUOT OJJHOC HA pAOOTHHUIINTE KOU CE
YTBPJICHH KaKO ,,BUIIOK ’, TOHY/IaTa 3a CIOT0JJ0CHO pACKUHYBAH-E Ha JOTOBOPOT

2Bo cayuajor Eeponcka Komucuja npomue Ilopmyearuja (C-55/02), Esporckara
Komucwuja manmmpa nmocranka npen EBporncknor Cyn Ha [IpaBaara npotus [Topryranmja 3a
HeycoraceHocT Ha [lopTyranckoro paboTHO 3akoHOmaBcTBO co JmpekruBara 98/59/E3 3a
KOJISKTUBHH OTITyLITarba BO IEJI0T Ha ON(ATOT Ha KOJEKTHBHHUTE OTIIYIITaka KOH C€ YPEAeHH
co 3akoHoT 0p.64-A/89 ma Ilopryrammja ox deBpyapu, 1989 rommna. Ilopryramckoro
pPabOTHO 3aKOHOJABCTBO, IO OTPaHUYYBa ON(ATOT HA KOJICKTUBHUTE OTIYIUTAba Ha OTKA3H
YUY OCHOBAHH IIPHYMHM C€ YKWHYBAKBETO Ha €HA WM NOBEKe OPraHW3alUCKH EANHUIN
BO IPETHPHjATUETO, OJHOCHO IIOpaIy OTKa3 O CTPYKTYpPHHU, TEXHOJOLIKH WM €KOHOMCKH
NPUYHHH.

#3a osa Buau: Blanpain.R, European Labour Law (Thirteenth Revised Version), Wolters
Kluwer, 2012, ctp.746.

24 Eeponcra Komucuja npomue [opmyeanuja C-55/02, Ilpecyoa 00 12.10.2004, Pey.32.
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3a BpaboTyBame Tpeba 1a Oujae MHULUpPaHA Of CTpaHa Ha pabOTONaBavoT.
De lege ferenda, KOJEKTHBHOTO OTIYIITamE€ BO MAaKEJOHCKOTO PabOTHO
3aKOHOJIABCTBO, Tpeba T ondaru cuTe HAYMHU Ha MPECTaHOK Ha PabOTHHOT
OJTHOC KOM Ce MHUIIMPAHH O] CTpaHa Ha pab0TOAaBavuOT U KOU HE CE O/IHECYBaaT
Ha JMYHOCTA Ha PaOOTHHUKOT, BKIY4YyBajKu IO M MPECTaHOKOT Ha PabOTHHOT
OTHOC TIpEeJl UCTEKOT WJIM M3BPIIYBAKETO HA JOrOBOPOT 3a BpaboTyBame Ha
ornpeneneHo Bpeme. [pu Toa, Tpeba 1a ce uma Bo npeaBu (PaKTOT AeKa OCHOB
3a MPeCTaHOK Ha PaOOTHHOT OJHOC HA HAJMAJKy 5 paOOTHHUIM O BKYITHHOT
Opoj pabOTHUIM KO C€ YTBPACHHU Kako ,.BUIIOK”, Tpeba na Omae OTKa30T
Ofl J1eJIOBHU MpHUYMHU. [IpecTaHOKOT Ha pabOTHHOT OJHOC HAa OCTAHATUTE
paboTHUIM (CO KOj c€ TMOCTHTHYBa 3aKOHCKHMOT MHHHUMYM, MOTpeOeH 3a
UCTIOJIHYBakb€ Ha KBAaHTUTAaTUBHUTE TIPETIOCTABKM Ha KOJEKTHBHOTO
OTHIIYTamke), MOXKE Jla C€ 3aCHOBA KAKO Ha JIOTIONHUTEIHH OJUTYKH 3a OTKa3
Ol IGIOBHU MIPUYMHU, TaKa U HA CIIOTOJJ0EHN PACKHHYBamba Ha JOTOBOPHTE 32
BpaboTyBame.?

2.1 BkiryuyBame Ha NOCeOHH TeJIa BO 3aIITUTATA HA PA0OTHUIIUTE
NPH KOJIEKTUBHO OTIYIITAH€

PabGoTtHOTO 3aKOHOMaBCcTBO Ha PemyOmmka MakenoHuja, TH YTBpAyBa
nojoxkb6ara M HAAJNEKHOCTUTE HA CHHIUKATUTE/TPETCTABHUIUTE Ha
pabOTHHUIIMTE BO 3allITHTaTa Ha pabOTHUIMTE O OTKa3. CHHAMKATHTE/
MpeTCTaBHUIIMTE Ha pabotHumuTe, de lege lata mmaar 3HawajHa yiora
BO MOCTanKara Ha mapTununanuja (MHGOPMHpPake W KOHCYITHPAHkE) BO
CIIy4auTe Ha KOJICKTUBHHU OTIyIITama. [laprununanujara (MHGOpMHUPAKHETO U
KOHCYJITHPAETO ) Ha pabOTHUIINTE, KaKo BO pamkuTe Ha JlupektuBara 98/59/E3
3a KOJIEKTUBHH OTITYIITama, Taka U BO 3aKOHOT 32 paOOTHUTE OIHOCH, CE BPILIHU
MIOCPETHO, CO YYECTBO Ha npemcmasnuyu Ha pabomuuyume. Bo Taa Hacoka,
,»[IPETCTaBHULINTE Ha pAOOTHUIIUTE”” BO MAKEIOHCKOTO paOOTHO 3aKOHO/IaBCTBO
ce aeduHUpaaT KaKko npemcmasHuyu Ha pabomHuyume npeosudeHu co 3aKoH
U co 3akoHume Ha 3emjume yneHku Ha Eeponckama ynuja.”’ AHanu3upajku
ja oBaa ofapenda, joarame 10 3aKIy4YOK JeKa MaKEIOHCKHOT 3aKOHOJIABEIl
OyKBaJTHO 1 BO IIEJIOCT ja Ipe3eMaJjl COOBETHATA ofjpe1da co Koja ce nedurupa
MOUMOT ,,TPETCTABHUIIM Ha pabOTHUIIUTE BO paMKuTe Ha JlupekTtuBara

253a osa Buju: Govic.I, D. Marinkovi¢ Drac¢a I D.Milkovi¢, Zakon o Radu - komentar, sudska
praksa I ogledni primjeri (Zagreb, 2010), 401.

%6 Crnéic.I et al. Veliki Komentar Novog Zakona o Radu, (Vasa Knjiga, d.o.o, Zagreb, 2010),
cTp.178.

%7 3akoH 3a pabOTHUTE OJIHOCH, WieH 5, cTaB 16.

79



98/59/E3 (un.l, touka 1 (b), mokaxyBajku Jeka He ja pa3Opaji Hej3MHATa
CYLITHHA U 3HaYeme. HaumHOT Ha 1300p Ha MPETCTAaBHUKOT HA PAOOTHHUILIUTE
¥ HETOBUTE HAJIC)KHOCTH, HE C€ TPEABUICHH HUTY CO JIPYTH, JOTIOJIHUTEIIHU
oapeadu Bo 3aKOHOT 3a paOOTHUTE OAHOCH, HUTY MaK CO JPYI, moceOeH
3aKkoH. Bo yciioBH kora BO MakeJOHCKOTO paOOTHO 3aKOHOJIAaBCTBO HE IMOCTOU
CYHITHHCKA Ae(QHUHHUIMja U TIOCTANKa 3a ONpeesTyBambe Ha ,,IPETCTAaBHULIUTE
Ha paOOTHUINTE” C€ HAMETHYBA JUJIEMAaTa KOU C€ CYy0jeKTUTE CO YHE yIeCTBO
Tpeba 1a ce chpoBene IMocTankara 3a MHOOPMHUpPAE U KOHCYITHPAHE
npes KOJIEKTUBHOTO oTmymTame? Bo mpakTukara, ce mpoHaoraar MUCIEHA
Criope[1 KoM, JOKOJIKY Kaj pab0TO/1aBauoT HEe € OpraHu3UpaH CHHIUKAT, TOTralll
Ha HEroBO MECTO HacTalyBa MOBEPEHHMKOT Ha PaOOTHHUIMTE, KOj MOpa Ha
COOJIBETECH HA4YMH J1a Ouie n30paH 3a Taa GyHKIMja, OAHOCHO JIa pacrojara co
OBJIACTYBAam€ /1a TM 3aCTallyBa HHTEPECUTE HA paOOTHUIIUTE KOU ce onareHu
CO KOJEKTHBHOTO oOTHymrTame.”® OTTyka, goaraMe 10 3aKIy4yoKOT JeKa
paGotHurmte (6e3 oriea Aanu ke OuaT MPEeTCTaByBaHU MPEKY CHHIUKAIHU
OpraHu3alluy WIK MPEKy NPEeTCTaBHULM HAa paOOTHUIIUTE) UMAAT HEOTYIUBO
npaBo Aa OupaTr MHGOPMUPAHM W KOHCYJITHPAaHH, a pabOTONAaBavOT HMa
00BpCKa J]a TM BKJIyYH BO MPOIECOT Ha MapTHLHUMNAIM]a IPU JOHECYBAHETO
Ha OJJTyKara 3a KOJIEKTUBHO OTITYIUTamke.?

2.1.1 Ilocmanku na uHghopmuparse u KOHCYImuparse

HNudopmupamero Ha NPETCTABHUIIUTE HAa PaOOTHUIIMTE, MPETCTaBYyBa
UHHIMjaHAa (a3a BO paMKHUTE Ha MOIIMPOKATa IMOCTANKa 3a BKIYYYBambe
(mapTuinanyja) Ha pPaOOTHUIIUTE TMPHU CIPOBEIYBalbe HAa KOJEKTHBHOTO
ornymTame. MHDopMupameTo Mopa aa Ouae peasu3upano OJHAINpPE, MPe
3al0YHYBakhE HAa KOHCYJITHPAHETO, & BO CEKOj CIIy4aj Pel JOHECYBakETO Ha
OJUTyKara 3a KOJCKTHBHO OTITyIITame.3aKOHOT 32 pa0OTHHUTE OIHOCH, KAaKO
MoMeHm Ha 3all0YHYBambe Ha IMOCTANKaTa Ha HHPOPMHUPAKHE U KOHCYITHPAE
Ha MPETCTABHUIIUTE HA PAOOTHUIIUTE BO YCIOBU Ha KOJCKTHBHO OTIYIITAE,
ro OIpeaeslyBa MOMEHTOT Kora pa0OTOAaBadyoOT umMda Hamepa Ia CHpPOBENE
KOJIGKTUBHU OTIYIITakha, HAjMAIKY eldeH Mecey TPEH NOYemoKom Ha
KonekmugHomo omnywmarse.*° UHHopMUpamETO Ce COCTOU BO 0be30edysarbe
Ha pabomooasayom co cume penesanmuu UHGOpMayuu npeo 3anoyHysare

8 3a oBa Buau: TomanoBuk.T u B.TomanoBuk, /Jocosop 3a Paboma, (Cxomje, 2011), ctp.99.
2 BakBOTO chakarme e 1 BO JyX0T Ha npucranot Ha EBponickuor Cyn Ha [IpaB/iara u HeroBara
nHTepnpeTanuja Ha Jupextusara 98/59/E3. Ha mpumep, Bo ciydajotr Egponcka Komucuja
npomug Obeounemomo Kpancmeo (C-382/92) ECII yTBpmyBa 00BpCKa 3a CIIpOBEIyBame Ha
HHPOPMHPAKHETO W KOHCYATHPAKHETO Ha pabOTHUIMUTE, AypH M BO CITydaj KOTa BO 3eMjaTa-
YJIeHKa He € BOCIIOCTABEH LIEJIOCEH CHCTEM Ha IPETCTaByBambe Ha pabOTHULIUTE.

%0 3a oBa BuIH: 3aKOH 32 pabOTHUTE OAHOCH, 4iieH 95, cTaB 2.
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Ha koucyimayuume...** TakBu uH(MOpMALIUU C€: npUUUHUME 3a NIAHUPAHUME
omnywmarea; bpojom u Kamezopuume Ha pabOMHUYU KOU ce OMmnyumaam,
8KYNHUOM OPOj U Kame2opuu Ha pabomHuyu Kou ce 8pabomenu U nepuooom
3a Koj naanupaunume omnywmarea mpeda oa ce ciayuyam.* Cute MpeTxoaHO
HaBeZeHn wuH(popmanuu (momaronu), Tpeba na OWmaT CcOCTaBeH el O
MMMCMEHOTO M3BECTYBAKE CO KOE 3allOYHYyBA MOCTANKATa Ha HH()OpPMUpakEe U
KOHCYATHPAmke HA TPETCTABHUIIMTE Ha paOOTHUIIMTE BO BPCKa CO Hamepara
Ha paboTOMAaBauOT 3a CIPOBEIYBaWkE HA KOJIEKTHBHOTO OTMyIITame.** Bo
MpaKTUKaTa, OBa IHCMEHO HW3BECTYBame Ha paboTomaBadoT Tpeba aa e
MOTKPETIEHO CO JI0Ka3u (aKTH) O KoM OM MOYKelle Jla Ce COTIeAaaT npuyuHume
3a TpecTaHyBamke Ha morpedara ox pabora Ha pabOTHUIMTE, HO TOa
HCTOBpPEMEHO Tpeba Ja T COAPKU M OcTaHaTuTe MHpopMauu (TIOAATOIH)
KOU TIPOM3JIeTyBaaT oJf 3aKOHOT 3a paboTHUTE oxHocH.** Konewno, menta
Ha WHPOPMUPAKBETO CE COCTOM BO OBO3MOXKYBamk€ HA MPETCTABHUIIUTE
Ha paOOTHHIIMTE J1a MMOATOTBAT KOHCTPYKTUBHU IPEIJIO3W KOU Ke OuaaT of
3HaueH-E BO HapenHara ¢a3a, a Toa € (pazara Ha KOHCYITHpAbE.

KoHcynramnuure 3amo4HyBaar Jia ce peaiu3upaar 1no HHQOPMUPAHETO
Ha MPETCTABHUITUTE HA PAOOTHUIIMTE, HO HAjpaHO €CH MEeCeI] IIPEJI TOYETOKOT
Ha KOJICKTHMBHOTO OTIyIITamke. CIMYHO KaKO M BO OJTHOC HA IMPABHUOT PEIKUM
Ha MH)OPMUPAKETO, Kajie 3aKOHOT 32 paOOTHUTE OIHOCH ja ypeayBa Heropara
coopoicuna (Toa € ,JiucTara’ Ha peJeBaHTHU HH(POPMAIMH/TIOAATOIU CO
Kou paboTomaBayoT TM 00e30eqyBa MPETCTABHUIIMTE HAa PAOOTHHUIIMTE) U
HeroBaTa yen (a Toa € OBO3MOXKYBame Ha MPETCTABHUIIUTE HA PAOOTHHUIIUTE
Jla TOJATrOTBAaT KOHCTPYKTHBHH MPEJIO3U), PaOOTHOTO 3aKOHOJABCTBO T'H
ypeiyBa U COJp)KIHATA U LIEJITa Ha KOHCYJATHPAambETo Ha paboTHHUIMTE. Bo Taa
HACOKa, KOHCYNTAllMUTE HajMaJIKy T'H orndakaar Hauuxnume u cpedcmeama 3a
uzbecHy8arbe Ha KONeKMUGHUMe OMnyumared, HaAMaiyearwemo Ha 6pojom Ha
omnywmeHu pabomHuyu uiu Yonaxicysarbe Ha nocieduyume o KOJICKTUBHOTO
OTHYIITamke.>* 3HAYH, COAPKMHATA HA KOHCYJITHPAHETO Ha PETCTABHUITUTE HA
pabOTHUIIMTE CE COCTOU BO 0ApPameTO HAYMHH U CPEJICTBA 32 MUHUMHU3UPAHE
Ha HEraTMBHHUTE TOCIEIUIM BO OJHOC HA PAaOOTHUIIMTE KOM ce Om(paTeHu co
KOJICKTUBHOTO OTITYILTamkE, a HEroBara el € ,, HOCMUCHY8aremo 002060p”~
nomery paboTOaBavuoT M MPETCTABHUIIUTE HA PAOOTHUIIUTE, CO KOj IOKOJIKY
HE € BO3MOXXHO M30E€THYBambe Ha KOJIEKTUBHOTO OTIYIITamke, K& ce MpuOerHe
KOH NPUOPYICHU COYUJATHU MEPKU U Ke UM ce NOMOZHe HA OMNYUlmeHume

31 3a oBa Bu/M: 3aKOH 3a Pa0OTHUTE OIHOCH, Wi1.95, cTaB 2.

32 3a oBa BH/M: 3aKOH 33 Pa0OTHUTE OIHOCH, W1.95, cTaB 4.

33 Govic.l, D. Marinkovi¢ Draca I D.Milkovic, op.cit, 400.

3 TomanoBuk.T u B.TomanoBuk, op.cit, 98.

35 3a oBa Bu/M: 3aKOH 3a pabOTHUTE OHOCH, WieH 95, cTaB 3.
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pabomuuyu noemopHo oa ce pabomam uau 006yuam.*® 3aKOHOT 3a pabOTHHUTE
OJTHOCH HE TIPE/IBU/TyBa HUKAKBH CHICIIM(PUKH BO BPCKA CO: HAYUHOM HA 8pULetbe
Ha KoHcyimayuume (RUCMEHO Ul YCMeHO), CmeneHom Ha UHB0N8UPAHOCT HA
cybjekmume 60 NOCMANKAmMa Ha KOHCYIMUparse U poKosume 60 Kou ou mpeoano
0a ce npousHecam cyojekmume nomery Kou ce 008U8Aam KOHCYImayuume.
OtTyKa, ce UNHM JIeKa KOHKPETHUTE JETaJIH BO BPCKA CO CIPOBEYBAHETO HA
MOCTaNKaTa Ha KOHCYJITHPAmkEe Ce MPeIyIlTaar Ha BojbaTra Ha paboToaBavoT
U TIPETCTaBHULUTE Ha DPAOOTHHUIIMTE KAaKO CTPAaHH KOM Y4YECTBYBAaT BO
oBaa nocranka.”’ Bo mpakTukara, KOHCYJITHPAaHETO BOOOMYAECHO CIIEAU 110
JIOCTaBYBaETO Ha T.H. ,, HAYPM NPOSPAMA 3d peuidasarbe HA npaeama Ha
pabomuuyume 3a duja paboma npecmanana nompebama’ OIl CTpaHa Ha
paboToMaBavoOT KOj IO CHOpPOBEIyBa KOJIEKTUBHOTO OTHyIITame.*Cenax,
MaKeJIOHCKOTO Pa0OTHO 3aKOHOJABCTBO, HUTY IO MPEABH/IyBa IOCTOCHETO HA
BAaKBa,,lIporpamMa’’ Kako akT Ha pab0TOAaBavOT 3 3T PIKYBabE HA PAOOTHUIIUTE
orndareHn co KOJEKTUBHOTO OTIYINTAHkE, HUTY MaK ja ONpeaeslyBa Heropara
coapxwuHa. [lonatamy, ocTaHyBa HejaCHO Jaji KOHCYJITAI[UUTE Ke Ce CBEIaT
Ha MMPOCTa pa3MEeHa Ha MUCJICHA WIH TaK, ke orndarar nmoiabuHcKku o0JIMK Ha
Jjaior moMery CTpaHuTe CO el Jla Ce HamalaT Wik yOiakaT HeraTUBHUTE
MOCIIEIUIN O/ KOJIEKTUBHOTO OTIyIITamke. Bo Taa Hacoka, ce mpuKiIydyBame
KOH CTaBOT JIeKa KOHCYJITAlMUTE BO YCJIOBH Ha KOJEKTHBHO OTITYIITAHE
Tpeba Ja ce TpeTupaar Kako mBpcTa (opma Ha KOHCYITAIMH, KO IITO IO
CBOjaTa COApP)KMHA CE€ MHOTY OJHCKH 0 KOJEKTUBHOTO JOroBapame.>*U
MOKPaj TOA HITO MAKEJOHCKOTO PabOTHO 3aKOHOAABCTBO HE COAPKU HUKAKBU
MHCTPYKTUBHU OAPENOH 3a CIIPOBEAYBAHk-E HA MTOCTAIIKAaTa Ha KOHCYJITUPAIbE,
BO MpaKTHUKaTa ce MpOHAOlaar ONpeAesieHd CTAaBOBU 3a (MOXKHHUTE) HAUUHU
Ha CIIPOBENyBamE Ha OBaa mocranka. Bo taa cmucna, paborogaBador Tpeba
Jla TO TIOKaHU MPETCTaBHUKOT Ha paOOTHUIIUTE U J1a TO ONPEAETH MECTOTO U
BPEMETO BO KO€ K€ c€ CIpOoBe/ie KOHCYITUpamkeTo. Ha caMoTo KoHCynTHpame,
MPETCTaBHUKOT Ha paboTHUIMTE Tpeba Ja U3HECe CTaB M MHUCJICHE BO BPCKa
co nH(pOpMAIMUTE KOU IPETXOHO My OWJIe TOCTaBEeHU BO ICcMeHa ¢popma. 3a
KOHCYJITUPA-ETO Tpeba /1a ce BOJIU 3alUCHUK, BO KOj Ke OMaT perucTpupanu
CHUTE MPEUIO3U M CYTeCTHH Ha MPETCTAaBHUKOT Ha paboTHUuuMTE. [Ipennoznurte
U CyreCTUUTE MOXKaT Ja OWJaT JTOCTaBEHU M JIOTOJHUTEIHO, CO MUCMEHO
U3BECTYyBame 10 paboTomaBadotr. PaboronaBavot, of CBOja CTpaHa € JOKEH
00jeKTHBHO J]a TH OLIEHYBa MUCIICHaTa U CYTeCTUUTE Ha MIPETCTAaBHUIIUTE HA
paOOTHUIIMTE M J1a T 3€M€ BO IPEIBUJ IPU JIOHECYBaWHETO HAa KOHEYHATa

% Tbid.

3 MpwbukoB.B, op.cit, 643.

3 TomanoBuk.T n B.TomanoBuk, op.cit, 98.
3 Blanpain.R, op.cit, 750.
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OIUIYKa 32 KOJIEKTUBHO OTHMYIITAKkE.*

2.1.2 Ilocmanka na uzeecmysarbe (6K1y4y8arbe) HA jagnume 61acmu

[Tox moumoT ,,jaBHa BIIacT”’, BO CMUCIIA HA CIIPOBEYBambE Ha MOCTAIKaTa
32 KOJIEKTUBHHMTE OTIYIITama, pabOTHOTO 3aKOHOAABCTBO Ha PemyOnuka
MakenoHuja ja Tpeno3HaBa ,,cayxHcoama HAaoNedcHa 3a nocpedysarse npu
gpabomysarve” (T.€. AreHumjara 3a BpaboTyBame Ha PenyOirka Makenonuja).
3aKOHOT 3a pabOTHUTE OTHOCH, MPEABUAYBA 008pCKa 3a pabomooasayom no
3a6puULy8arbemo Ha KOHCYImayuume coO npemcmasHuKom Ha pabomuuyume,
nucmMeHo 0a ja uzeecmu CayucoOama HAONeHCHA 3d Nocpeoysarbe Nnpu
gpabomysarve.... 3aKOHOT, BO UCTaTa ofipe10a MpeABUIYBa JEKA U3BECNYBAHENO
2UCOOpIHCUCUMeEPeNe6AHMHUUHDOPMAYUUBO BPCKACONIAHUPAHUNEKONEKIMUGHU
OMNYWmarea U 3a KOHCYImayuume co npemcmagnuyume Ha pabomuuyume, d
0CobeHo 3a npuyuHume 3a OMNYWmareama, 6pojom Ha pabomuuyume Kou ce
omnywimaam, 8KynHuom opoj pabomuuyu Kaj pabomooasaiom u nepuooom 3a
Koj omnywmareama mpeba oa ce ciydam.* VI3BecTyBameTo Ha pab0oTOAaBavYOT
3a IUIAHMPAHUTE KOJEKTHBHU OTIYIUTama yNaTeHo 10 ciyxOara HaiexHa
3a MocpenyBamke MpU BpaboTyBame, Beke caMmo Mo cede, MpeTcTaByBa OAIyKa
3a KOJISKTUBHO OTIYIITamkE O] KOja MPOU3JIEryBaaT MOEANHEYHNUTE OITYKHU 3a
MPECTaHOK Ha paOOTHUOT OJJHOC HAa PaOOTHUIIUTE OMN(ATEHH CO KOJEKTUBHOTO
OTHyIITame. Bo BAKBU OKOTHOCTH, CiTy>k0aTa Ha/JIeKHA 3a MOCPELyBakbe MPH
BpabOTyBame MOXE ,,IPUBPEMEHO J1a TU CYCHEeHAMpa’ MpaBHUTE MOCIEIULIN
OJ1 O/IITyKarTa 3a KOJIEKTUBHO OTITYIITAbE, T.6 MOXKE J1a IO MPOJOJIKU POKOT O
npaBHUOT (de jure) no daktuukuot (de facto) mpecraHok Ha pabOTHUOT OAHOC
Ha paOOTHULUTE ON(aTeHu CO KOJEKTUBHOTO oTmymTame 10 30 aeHa, win
TaK, 1o Hej3uHO Oapame HajMHOTy 70 60 JAeHa M Toa caMo BO CITy4aj JOKOJIKY
npoOsieMHTe KOU MPOU3JIETYBaaT Ol KOJICKTUBHUTE OTITYILITakha HEMOXKAT Ja ce
pelIar BO paMKHUTE Ha MMOYETHHOT NEepHo/L.* 32 BpEeMETPACHETO Ha THE POKOBH,
ciyx0ara HaJUIe)KHa 3a TOCpelyBatbe MPpU BpaboTyBame 0apa MOXKHOCT 0 UM
NPYACU NOMOUL U YCITY2U 00 NOCPedy8arse npu 8pabomysarse Ha pabomHuyume
or¢areHu co KOJIEKTUBHOTO OTHYIITAE U TOA, CO2IACHO cO 3aKoH (TpeJl ce, CO
3aKOHOT 32 BpabOTyBame U OCUTYPYBambE BO CIy4aj Ha HEBPaOOTEHOCT).*

0 3a osa Buu: TomanoBuk.T u B.TomanoBuk, op.cit,100.

41 3a oBa BUJMU: 3aKOH 32 PaOOTHUTE OIHOCH, |iieH 95, cTaB 6.

42 3a oBa BUJU: 3aKOH 32 PaOOTHUTE OIHOCH, 4iieH 95, cTaB 8 u cTaB 9.
3 3a oBa BUM: 3aKOH 32 PaOOTHUTE OIHOCH, |iieH 95, cTaB 6.
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3akiaydox

WuauBuayanHuTe U KOJIEKTUBHUTE OTHYIITamka ondakaaT CylITEeCTBEH
JIeJ1 Of] IPaBHUOT PEXKHUM Ha OTKa)KyBamb-€TO Ha JOTOBOPUTE 3a BpabOTyBame
Bo Pemybnmka Makenonuja. Bo ycioBM Ha TNPOMEHJIMBH E€KOHOMCKH
OKOJTHOCTH U 3rojieMeHa (hiiekcuOmin3aiyja u aeperyiaiyja Ha ma3apure Ha
TPYZ, 3alITUTATa HAa paOOTHUIIUTE O/l OTKa3 MOpaju MPEeCcTaHOK Ha rmoTrpedara
O]l BpILICH-E Ha ofipeicHa paboTa (JIeJIOBHU NMPUYMHHU) CE€ COOUYBa CO TOJIEMHU
MIPEIU3BUIIN.

Bo onHOC Ha WHAMBHUIYAJIHHUTE OTHYIITaWka, OCTaHyBa JWJIeMara 3a
CTCIEHOT Ha CYJCKaTa KOHTPOJAa BO HCIHUTYBAWHETO HA JOMYIITCHOCTA Ha
OTKa30T mnopaan ACJIOBHU IMPUYUUHHU. Hepa3pemyBa}LeT0 Ha OBaa JuWJIEMa, BO
OJIpelicHa Mepa € pe3yJsiTaT U Ha HEJIOCTATOKOT Ha COO/IBETHA CY/ICKA Mpakca
BO 3eMjara.

Bo oHOC Ha KOJIEKTUBHUTE OTHYIITAakba, 3aKIyUYOKOT € JAeKa MPaBHUOT
PEXHUM 32 HUIBHOTO PETYIUPAbE € JaIeKy O jaCHA M KOXePEHTHA IeJIMHA KOoja
LIEJIOCHO COOJIBETCTBYBA CO COAPKHUHATA U ,,AYXOT Ha €BPOIICKHUTE MPOIUCH.
BakBuoT renepaneH 3akiydoK, Haofa IMOKpena BO HEKOJKY MOEIUHEYHU
CEerMEHTU OJi KOJEKTHMBHOTO OTHYIITamkEe Kako IITO ce: JaepuHupameTo
Ha TIOMMOT ,,KOJIEKTUBHU OTIyITama’, MaTepHjaliHUTe H (QOpMaTHUTE
aCTeKTH TMOBP3aHHM CO IMOCTamkaTa 3a MHQOPMHpAkE U KOHCYITHUPAHmE Ha
MPETCTaBHUIIUTE HA PAOOTHULIUTE, MaTepUjaTHUTE U (HOpPMaTHUTE ACHIEKTH
MOBpP3aHN CO W3BECTYBAKETO HA JaBHUTE BIACTH W TMPABHUTE IOCIECTUIN
KOM TPOU3IEryBaaT OJf HEMOYUTYBam€ Ha OOBpcKara 3a HH(POPMUPAE,
KOHCYJTHPAHE U U3BECTYBaE BO CIIy4aj HAa KOJICKTUBHU OTIYIITAbA.
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Ipog. op [pacan Huxonuh *
Ip Anexcanoap bBophesuh**
Cepecun Anopej Buxmopoguu***

CNEIMAJBHBIE CYIEBHBIE JIOKA3ZATEJILCTBA B
CPEJHEBEKOBBIX IMTPABOBBIX CHCTEMAX CJIABIHCKHNX
HAPO/IOB

UDK:347.94(=16)"04/14”(094)
39:347.94(=16)"04/14”
Original research paper

Ancmpaxkm: Cmapociosencka cyocka O0OKA3HA Cpeocmeda C800,
3aKkiemea, cakiemeeHuyu u opoanuje (cyocku 08000j, xeamarve YCUjanoz
26odcha u nomanarve y 600y) NOCMAMPAHU CY U PEKOHCMPYUCAHU NPEKO
HAjBANCHUJUX OOCMYNHUX NUCAHUX PYCKUX, YeWKUX, NO/bCKUX, XPBAMCKUX
U CPNCKUX NPABHOUCHOPUJCKUX U3B0PA. Y2080PU PYCKUX KHedxceea HMeopa u
Oneea ca Buzanmujom, Pycka npasda, Cmamymu ueuikoe 8ojeode Konopaoa
Oma, HenacnoemeH 300pHUK NObCKO2 00UUAJHO2 NPABA (HANUCAH HA HEMAYKOM
je3zuky) noznam kao ‘’llpasna kwuea Enbnonea”, Bunoooncku 3axon, [omuuxu
cmamym u J[ywarnos 3axonux. O8u npagnoucmopujcku uzeopu ceedoue od
Cy 08U CYOCKU 00KA3U OUNU 8e0MA PACNPOCMPArbeHU Y CYOCKOM NOCMYNKY
Y YUMABOM CJLOBEHCKOM C8eny U 0a ce ) HUX08Y NOY30aHOCH KAO OOKA3HUX
cpedcmasa yonwime Huje CyMralo HU OHOA Kadd je CyOCme0 HOMNYHO
npeulsio y pyKe OpPIHCAGHUX Op2aHd. 3ACHOBAHU CY 8ePOBAMHO HA HAYeNUMA
HapooOHo2 CYOCMBa U camo3auimume joul y C108eHCKUM POOOBCKO-NIIeMEHCKUM
3ajeonuyama, 0akie MHO20 npe HACMAHKA NPBUX PAHUX CILOBEHCKUX OpPAHCaA8a
U 3amMo cy 3HAMHO CMAPUju 00 NUCAHUX UCMOPUJCKUX U380pA ) KOjUMA ce
npeu nym nojaes)jy.

Kayune peuu: cpeorwogexogne closeHcke opacase, ucmopuja npasa,
CYOCKa 00KA3HA cpedcmaa, c800, 3aKiemasd, cakiemeenux, ordalium

Cynebnas ¢yHKUMs TepBas XapakTepHas uyepra MyOJIWYHON BlacTw,
KOTOpas BO3HHMKJIAa B TIEpBOOBITHOM oOmiectBe. PasButue cyneGHOM

*  PenoBuu npodecop IlpaBHor ¢axynrera Yuupepsurera y Huiy, Penyonuka CpOwuja,

dnikolic@prafak.ni.ac.rs

**  NoueHT MNpasHor dakynteta YHuBepsuTteTa y Huwy, Penybanka Cpbuja, djole@prafak.
ni.ac.rs

*** Jlouent Karezpe 3a Teopujy 1 HCTOPH]y JprKaBe U IIpaBa KaHAWAAT IPABHUX HayKa Jy»KHU
(benepannu yausepsutetr y PocroBy Ha Jlony, Pycka denepaituja, andrei-seregin@rambler.ru
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(GyHKIMU B paMKax TOCYJapCTBEHHOM BIAacTH, MOXKHO MPOCIEIUTh y BCEX
MHJOEBPOIIEUCKUX HApOAOB, B TOM 4HCIE U y ciaBsH. IlepBble U KpaiiHe
rpyobie  (pOpMBI BOCCTAHOBJICHHMS HApYUICHHBIX IpaB CIOKWINCH elle
npexkae oOpa3oBaHHS TOCYIApPCTB. DTOT APEBHEUIINI MPOIECC SBISETCS
B (hopme camocysa, T.e. CAMOYIPAaBCTBA MU OH CBOMCTBEHHEH BCEM Hapolam
Ha TOM € IE€pPBOHAYAILHOM YpOBHE pa3Butusi. [locie BO3HHMKHOBEHUS
rOCYJIapCTBEHHBIX (OPM MOJIUTHYECKOTO ObITa HAPOAOB, TAKOW IOPSAIOK
HaYMHAET MCYe3aTh, U TOCYIApPCTBO MPHUHUMAET Ha cebs 3a00Ty opopMUTH
COOCTBEHHOE  CyIONpPOU3BOACTBO. llepBoHauanbHas  TepUTOpHANIbHAS
OOIIHOCTh 00yCJOBMJIA TMO3IHEHIINE CXOACTBA B MPABOCYIUH OTIACIBHBIX
CJIaBSHCKUX HaponoB. McTopuyeckre MCTOUHUKU CIaBSHCKHX TOCYAapCTB
COZIep>KaT HOPMBI O TOXKJIECTBEHHBIX MJIM CXOIHBIX CyACOHBIX YUPEIKIACHUAX.

Uro HaM TOBOpPAT HUCTOYHUKH IIpaBa B OTIEIbHBIX CIABSHCKUX
rocylapcTBax O APEBHEM CYIONPOU3BOACTBE? MOXKHO JIM PEKOHCTPYHUPOBATh
MPACIOBEHCKOE, OOIECIOBEHCKOE MPaBOCYIUE, €IMHOE JJisi TMPACIOBSH,
BO BpeMs KOIJIa OHHU €llle He pa3[eUIUCh Ha OTAeibHble BeTBU? (OTBETHI
Ha 3TU BONPOCHI HEOAXOAMMO HCKaThb B MHOTOUHCIIEHHBIX CPEIHEBEKOBBIX
MCTOYHMKAX PaBa.

[Tonmaraem, 9TO JpeBHEWIINE HWHCTHUTYTHI CYAeOHBIX IOKA3aTelIbCTB
CJIaBSIHCKMX HAPOJOBMOTYTObITh PEKOHCTPYHPOBAHbI B PE3yIbTaTe IPUMEHEHUS
CPaBHUTEJIBHO-IIPABOBOIO METO/IA, TAK KAK HU OJIMH UCTOPUKO-IIPABOBOU CBOJL
CJIaBSTHCKUX 3aKOHOB ITOJTHOCTBIO HE 0TOOpakaeT CenU UKy IPOLECCyaTbHOTO
U MarepuajbHOro OBITHS TaKUX HMHCTUTYTOB IPOLIECCYaJbHOIO IMpaBa Kak
CBO/I, IIPUCSTA, CONPUCSIKHUYECTBA U OPAAJIMHU. YKE HA MEPBbIN B3IV BUTHO,
YTO B HCTOYHMKAX IPaBa OTACIIBHBIX CIIABIHCKUX HApOI0B, HECOMHEHHO,
CYLIECTBYIOT TOX/I€CTBEHHbIE HHCTUTYTHI CyA€OHOTO JIEIONpPOU3BOJCTBA, KaK
HaIpuMep, CBOJ, MPUCATA, CONPUCSHKHUKU U OPJIaJIvu.

Csog

Pyckas IlpaBna (kpatkoii u mpoctpanHoi peaakuun)* u 3akon Credana
Jlymiana,” MCTOYHUKH JAPEBHEPYCKOIO M cepOCKOro Impama, ONpe/esIeHHO

! Pycckas IpaBma, Kparkas pegakums, Poccniickoe 3akoHOAaTeTCTBO X-XX BEKOB B JICBATH
tomax, T. 1. 3akonomarensctBo JlpeBHerr Pycm, Mocksa 1984, 47-39. u Pycckas IlpaBna
[Ipoctpannas penmakius, 64-73; JI. Huxomuh, J{peBHOpycKO clIOBEHCKO mpaBo, beorpan
2000, (mpeBox Ha CPIICKH je3WK TeKCTa T3B. AkanemujuHor pykornmca Kparke IIpasae, 203-
207. u 13B. Tpojutkor pykomuca Illupe [Ipasne, 209-225).

2 3akonnnk Cretana ymana 1349 1., XpectoMarust TaMSITHHKOB (heoqaTbHOTO TOCYIapCTBa
u mpaBa ctpaH EBpomsl, /mox pen. akaa. B.M. Kopemkoro/, Mocksa 1961, 891-915; C.
Hosaxosuh, 3akonmk Credana Jlymana, beorpam 1898, (texct 3akonmka, 6-267); H.
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cojiepKar OOIICCIOBIHCKUN WHCTUTYT CBOA.> Ero cyTh MOXXKHO OOBSICHUTH
CJIC/TyIIIUMH CIIOBAMU: €CJTH Y KOTO-HHOY/Ib HAXOIUTCSI Yy»Kas BEIllb, 3aXBaucHasl
WINA YKpaJieHHass y COOCTBEHHMKA, WM OTHSTAsl CUJIOW, TOT MJIET HA CBO[I.
Brnaneneity Bemm HeoOXoauMo OBLIO J0Ka3aTh AOOPOCOBECTHOE BIaJCHHUE.
CBoJ1 MPOIOIHKAJICS MOKA HE HAMIETCS JIUI0, KOTOPOE HE UMEET IPAaBOMOYHOE
OCHOBaHME /s BiaJeHus Bewpto. Tak, B ¢T. 16 Pycckoii IIpaBabl (kpaTkoi
penaxkuumn) ckazaHo: ’Auje Kmo uensiour nosmu Xoujems, NO3HA8 C80U, Mo K
OHOMY 8ecmu, ¥ Ko2co mo Oyoe Kynuji, a mou cs 8edemv Ko Opy2oMYy, oadice
ooudems 00 mpemvbe20, Mo pyu mpemvemy. 60au mvl MHe C80U YelsIOUH, d Mbl
cgoezo ckoma uwu npu euooye’ . bonee MoIpoOHO MHCTUTYT CBOJAA ONHUCAH
B cT.cT. 36 n 38 Pycckoii IIpaBabpl (mpocTpaHHOW penakuuu) — B MEPBOM
cllydae TOBOPHUTHCS: ’Aowce Oyoem 60 00HOM 20pode, mo UOMmu UCYmMvyio 00
KOHYa mozo c8ooa; 6yoem iU 800 NO 3eMIAM, MO UMU eMy 00 Mpembeco
c800a; a umo Oyoem nuye, mo momy HAamumu mpemvemy KVHamu 3d auye,
a ¢ auyemsv uou 00 KOHYs C800Y, a UCMbYIO HCOAMU NPOKA, d KOe CHUOemb
HA KOHEYHs20, MO MOMY 6CE€ NAamumu npooaxcio’; a BO BTOpoM - “Awe
nosHaem Kmo ueisiouH C80U YKpaoeH, a noumemy u, mo oOHOMY 6ecmu U no
KVHaMm 00 3-20 c800a; Nosmu ce 4eisiOuna 8 4eisiour Mecmo, a OHOMY 0amu
auye, amv udemsv 00 KOHEUHA20 c800d, d MO eCMb He CKOM, He J3e pedu. (He
gede), y K020 ecMb KYRU, Y0 NO A3bIKY UM 00 KOHYA; a KOe 6y0emb KOHeUHUU
mamao, Mo ONAMb 6OPOMAMb YENAOUHA, A CBOU NOUMENb, U NPOMOP MOMY Hce
niamumu, a K3t npooadice 12 epusen 6 yensaoune uiu ykpaowe” . CrieiuaabHO
yCTaHABIUBACTCS MPOBEACHUE CBOJIA MPH OMO3HAHUU YKPAJICHHOTO KOHS B CT.
35 Pycckoii [IpaBasr (poCTpaHHON pelakiumn): ’Aoce Kmo no3Haems ceoe,
umo Oydemv no2youn uiu YKpaoeHo y He20 4mo, Ulu KOHb, Uil HOpm, Uil
nopm, Uy CKOMUHA, mo He pyu. ce moe, Ho nouoe Ha cooe, KOe ecmb G351,
cgeoumecs, Kmo Oyoems UHOBAM, HA MO20 MAmoba CHUOemb, Mo20d OH C80e
803Memb, a Ymo no2uono 6yoems ¢ HUMb, MO JHce eMy HauYHemb NAAmumu, auje
Oyoemb KoHegble mamby, blOamu KHA30 HA NOMOK, NAKU U OY0embs Kiemublu
mamy, mo 3 2pueHsl naamumu emy”’ .

Panojunh, 3akonnk mapa Credana Jymana 1349. u 1354, Beorpan 1960, (Texct 3akoHmKa,
43-144 ); J1. JaakoBuh, Hctopuja npxase u mpasa deymanae Cpouje XII-XV Bek, beorpan
1961, (Texct 3akonmka, 131-146); JlymanoB 3akonuk, npupennnta b.Mapxosuh, beorpan
1986, (Trexct 3axonmka 57-89); H.Huxommh, A.BopheBuh, 3aKOHCKH TEKCTOBH CTAapoOT H
cpemmer Beka, Humr 2013, (Tekct 3akonuka, 151-171).

* H. Jire¢ek, PROVE — historicky slovar slovanskeho prava, Praha-Brno 1904. (‘’Svod/Csob,
Intertiatio”, 360-361); V. Mazurani¢, Prinosi za hrvatski pravno-povjestni Rjecnik, Zagreb
1908-1922. (*’Svod/Intertiatio”, 1419); M. A. Vcaes, TonkoBbIil cI0Bapb APEBHEPYCCKUX
IOpPUINYECKUX TEPMHUHOB , OT IOTOBOPOB ¢ Bu3aHTHEN 10 ycTaBHBIX rpaMOT MOCKOBCKOIO
rocynapcerBa, Mocksa 2001, (’Ceon”, 96); . Huxomuh, op.cit. 115-116, 134-135.
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[Tonbckoe U YenIcKoe CPEeHEBEKOBOE ITPABO TAKKE OMUCHIBAIOT UHCTUTYT
“’cBoza’. Ilonbckoe OOBIYHOE MPABO COACPKHUTCA B MCTOUHUKE M3BECTHOM
kak EnOnonrckas kuura XIII Beka, crathbst X1 KOTOpOIi MpeNTUCHIBACT OIHY
dopmy cBoza, TAKUM 00pPa30M CBHJIEIBCTBYS YTO STOT HHCTUTYT CIABSHCKOTO
MPOUCXOKACHUS: "Ecau y Koeo-1ubo 6yoem O0OHAPYI’CEHHA N0ouladb Uulu
oOpyaas Kakasa-aubo eeuy, u mom, Kmo ee 0OHAPYHCUM, NONHCATYEMCsl, YUMo OHA
ouna ykpadenua, mozoa cyobs npuxazvléaem emy (008UHIEMOMY) Omeedams,
ecnu oM cKadxcem, Ymo Kynui (3myr eeujp), moeoa cyobsi NPUKA3vbléaem emy,
umobvl oH yepe3 14 Houeil docmasun mozo y k020 oH ee Kynui...”” * Y Hero,
ClIeZIoBaTeIbHO, OyIeT U CpoK OT 14 Houel, YToObI 00eCneyuTh MPUCYCTBUE
JHIa OT KOTO MOKyMHas Bemlb. TakuM ke 00pa3oM eMy MOXXHO NEpPEHECTH
COMHEHHME Ha MpEeIbIAyIIero cOOCTBEHHKA (MM TOJBKO Ha OO0JaaaTens)
CIIOPHOM BEILIH.

N namarauk demickoro mpaBa koHma XIII Beka, Crarytel Konapana
Otona, ynomunaet cBo. Ctarbs 10 3TOro UCTOUHMKA MPHUOABISET K BCEMY
YTO CKa3aHHO B TIPaBOBBIX HOPMax JPYyTUX HCTOYHHUKOB CJIABSHCKOTO
mpaBa, cleAyrlue npasuia: <’ Koeda éedym c800, 00NJICeH NPucycmeosan
nocianey Kaumensita, CyobU U 81a0apa U KOMOPHUKA U OOUH ULU 08A U3 MOl
o0owunel...”” KOMOPHHK® W TPEICTABUTENN CyAeOHOH BIACTH 00s3aTEIBHO
MIPUCYCTBOBAJIM TMpPU OLIEHKE J0Ka3aTrenbCTB. M3 comepikaHus STOW cTaThbu
TaK)ke BUIHO, YTO TOCYaPCTBO PEUIUTENBHO YCTaHABIMBAIO KOHTPOJIb HAJl
CyeOHBIM MTPOLIECCOM.

Hano ynomenyTts u ogHo orpanuyenue. CBoJ ObIJI0 MOKHO IPOBOJUTH
TOJIBKO B CBOEM OTEYECTBE, T. €. B ropoaax Kuesckoit Poccun, kak roBopur
crarbst 36. [Ipocrpannoii [1papael. 3arpanuiieid, CBOJ ObLUT OTPAHUYCHHBIN 10
TpeThero o0nagaresns cnopHoi Bemu. IMeHHO TOT (TpeTHil) Biaaenel Kakon-
00 BEIIM JOHKEH OBUI IUIATUTh HCTIY (COOCTBEHHHKY) JOJT, a TOTOM
eMy pa3pemaiioch ‘’TMONUTH Ha cBoA’ panblie. Hamo 3aMeTuTh, 4TO COBCEM
CXOJIHBbIE IIPABOBbIE HOPMBI HAaXOIATCS U B CEPOCKOM IpaBe, B JOrOBOpPAx
cepOCKUX BIIJIEIBIIOB ¢ TOpoaoM J[yOpOBHHUKOM.

4 Texcr Enbmonrckoit kuuru mpenpusteiii u3 b. JI. I'pexos, M3abpaHHbie TPYIOBI, TOM
1, MockBa 1957, 411-439. B pycckoit HaygHOW nuTeparype EmOmoHTckas KHUTa 4acTo
HasbiBaeTcs U [lonbekas [IpaBna.

> B peBHOM cepOCKOM U XOPBATCKOM IpaBe *’MpUCTaB”, a B PyCCKOM “’IETCKUiA ™.
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IIpucsira (pora)

[Ipucsra,® B cpennue Beka MPU3HAETCS MPUBBIYHBIM JJOKA3aTEIILCTBOM
y MHOTHX MHJIOCBPOIICHCKUX HAPOOB, U SBISETCS, KOHEYHO, U B HCTOYHUKAX
MpaBa BCEX CIABIHCKHUX HApPOJIOB — BOCTOYHBIX, 3allaJHBIX U FOXKHBIX. Kak
MpaBHUiIO, pora (MIPHUCATa) CTOPOH BBICTYIAla Ha TEPBBIA IUIAH TOJBKO B
TAKOM ClIydae, KOIjla OTCYTCTBOBAJIM CBUETeNH. [IpenMyIecTBeHHO, OHa
MMella 3HaueHHe OCHOBHOTO CylIe0HOro JIoKa3areiabcTBa. Ho, B psine ciryuaeB
POTY HCIIONB30BAIM B KaueCTBE BCIIOMOTATEIBHBIX CPEICTB JIOKA3bIBAHUS
(HampuMmep, eclii MHBIE JTI0OKA3aTeIbCTBAa HE o0yaanu MmoyHou cuioi). Tak,
KpOBaBbIe PaHbI 0€3 CBUICTENCH M MPUCATH HE SBISUTUCH a0COIIOTHBIMHU
JI0Ka3aTelIbCTBAMH BUHBI.

Ha crapocnaBsHckoM s13blke  ‘’mpucsra’” HasblBajach ‘’pora’’,
HO NpPHUMEHSUIMCh M Takue TEPMHUHBI Kak 'kiATBa” W ‘‘mpucara’”. M. A.
HcaeB Takyke roBOpUT 00 3TOM MHCTUTYTE: ... IPEBHSAS KJISATBA B KaUy€CTBE
CpEICTBA JOKA3bIBAHHUS MPEIACTABISICT COOOW 3aKIIMHAHWE B BHJE 0COOOH
CJIOBECHOHM (hOpMYIIbI, KOTOPOI NPU3BIBAIUCH BCAYECKHE O€Ibl U HEB3TOJBI
Ha KisHyBIIerocs.”” 8 B norosope Urops u Onera ¢ Buzantueit 911 u 944 rr.,
ToXe BcTpedaeM KisATBy ’B IlepyHa” u ’cBoum opyxuem”. C NpUHATUEM
XPUCTHAHCTBA, MPUCSHKHUKH 0053aTEIIbHO 1IET0BAIN KPECT, YTO OTIPEIEIINIIO0 U
caMo Ha3BaHHUE IPUCHTH - ¢ ’KpecTHOe 1iesioBaHue” . [IckoBckas cyHasi rpaMoTa
COJIEP’KUT MHOTHE CTaTbU C ’TUM Ha3BaHUEM.’ ECTh OCHOBaHUs ITPEIII0JIararh,
YTO MpHUCITa NPUMEHSIACh TOJIBKO B Cllydae, KOIJla OTCYTCTBOBAJIM JApPYTue
JI0Ka3aTelIbCTBA.

Kpome TOro, pora B 3Hau€HHH JOMOJHHUTEIHHOIO JIOKA3aTeIbCTBA
UCIIONB30BaIach B JIOJTOBBIX M BelIHbIX HcKaX. [lo 3akonam Bunomona
(Oanee - 3B)%, ecnu LIEHHOCTh HMCKa IMpEBBIIIANA MOJOXKEHHYI0 HOpMYy (50

®H. JireCek, op. cit. (“Rota/Juramentum”, 316-317); V. Mazurani¢, op. cit.
(“’Prisega™,1144-1147, “’Rota”, 1261-1263); M. A. Hcaes, op. cit. (‘’Pora”, 91-92).

7 K. Kaasen cunraer 4to ee 3HaYCHHE MPOMCXOAUT OT CAHCKPUTCKOTO ciioBa “’par” — dicere,
fari. K. Kadlec, I[IppobuTtHO ciioBeHcKo mpaBo mpe X Beka, beorpan 1924, 126.

8 M. A. Ucaes, op. cit. (“'xisTBa”, 52)

° TIckoBcKasi CymHasi rpaMoTa - TaMITHHK apeBHepycckoro mpasa XIII-XIV Be. ITocie
[IpaBas! 3TO HanboOIIEE TOTHUNA U Pa3HOCTOPOHHBIN Ko/leKe pycckoro mpasa; 0. I. Anexcees,
IckoBckas cymHas rpamora U ee Bpems, Jleaunrpan 1980, 4. Tekct u xommenTapuii [1CT
B Poccuiickoe 3akoHOmareabcTBO X-XX BEKOB B IEBATH ToMax, 1. 1. 3akoHOIATeIbCTBO
Hpesneit Pycu, Mocksa 1984, 321-387.

10°A. B. Cepernn, 3akonsr Bunomona (1288 1.), Cobparne MaMsITHUKOB JIPEBHECIIABSIHCKOTO
mpaBa, yaebHoe nocodue, T. III: CpegHeBekoBOE 3aKOHOIATENECTBO FOXKHBIX CIIaBsH, PocToB-
Ha-J{ony 2014, 86-100; M. Barda, Hrvatski vlasteoski feudalizam po Vinodolskom zakonu,
Zagreb 1952, (tekst Vinodolskog Zakona, 93-133); L. Margeti¢, Vinodolski Zakon,
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TUOpPOB — B CHIOpaxX MEXIy TOProBmamu, | TUOp — B MEHBIIMX IIKOAAX), TO
KHUTH (TOPTOBBIE 3aMKCH) HEOOXOAMMO OBLIO MOATBEPIKAATh MPUCITOU (CT.
cT. 42 — 44 3B).

ITo pa3nuuuio CTOPOH, MPUHOCUBILUX ITPHUCSTY B 3aLIUTY CBOEH MPABOTHI,
npucsra (pora) paszmeisuiach Ha TOATBEPAUTENBHYI0 M OUYHUCTUTENBHYIO.
HcTtiy npenocTaBisjoch MPEUMYIIECTBEHHOE IMPAaBO Ha MPUCHTY, €CIU
MIPOTUB OTBETYHKA MPEABSABISIICS MOKIEN WU UMEIUCh Kakue JU00 YIUKH,
HarpuMep KIWY, 3HaKW WM CJIeIbl MpeCcTyIuieHus u np. (cT. ct. 7, 64 3B).
B Takux ciy4asx OT BOJM MCTIIA 3aBHCENIO0 — MPUCATATh JTU CaMOMY, WUIIU
“’nycmums Ha pomy’’ OTBETYHKA, BO3JIOKHTH Ha HETO 00S13aHHOCTh OUUCTUTHCS
OT OOBMHEHHMsI MPUCATOMN, WJIM HAKOHEIl BOBCE OCBOOOJIUTH €ro OT MPHCSTH,
OTPAaHUYUBIIUCH JIUIIIb MTOKa3aHUSIMH 110 COBECTH (CT. cT. 9, 27, 69 3B).

Ha ocnoBanuu Ilonwckoit [lpaBnsl (0aree - I111)* ucten U OTBETUUK,
KaKk MpaBWIO, HpUCATAIM C comnpucshkHukamu. [lpucsra opHoro wucrua
BCTPEYAETCS BCETO OJIMH pa3: B ClIyyae, €CIU NMacTyX MOTEPSI CKOT, TO XO35IUH
WIM XO3sIiiKa CKOTa JOJDKHBI MPUHECTH NMPUCATY B TOM, YTO NMPUTHAIU CKOT
K nactyxy (m. 2 ct. XXVI III1). Ho u B 3TOM ciyyae npucsira ogHOro ucrua
JIOITYCKAeTCs TOJIBKO TOT/a, KOrJja UCTEL] OTIIMYAeTCsl 0COOEHHO BBIIAIOLICIOCS
YECTHOCTHIO; B TPOTHBHOM CITy4ae HYKHBI ObLITH COTIPUCSKHUKH.

[Tpucsira ogHOrO OTBETYMKA YIIOMUHAETCs /iBa pa3a: (1) eciiu mactyx He
Ja€T CKOTY MAaCTUCh CTOJIBKO, CKOJIBKO HY>KHO, U XO35IMH CKOTa OOBUHUT €T0 B
3TOM, TO acTyx npucsaraeT oauH (1. 3 ct. XXVIIIII) u (2) ecniu 0OBUHEHHBII
B HapyLICHUH YY>KOM MEXKHU >KeNaeT MpHUCsIraTh, TO OH MPUCATACT OAUH (CT.
XIX III). C dopmanbHOI CTOPOHBI, IpUCSTa JaBajlach ABYMsl ClIoco0amu:
a) MpUCSTAIOIUNA ’Opan Ha c60t0 6epy’’, HE UCIIOMHSIS NMPU 3TOM HUKAKUX
TOP)KECTBEHHBIX 00pANOB; 0) mopowcecmeennas npucsea: TPUCITAIONINHT,
pou3HOCHI clioBa: “’B Tom, B uém MeHs N. OOBUHSET, 51 HCBUHOBEH ; 3aTEM
OH JO0TparuBajics 40 HOTH KpecTa BTOPhIM U TPEThUM MAJIbLIEM IIPABOU pyKH
(m 5 cr. V IIII). JIroGoe orcrymuieHne oT 3Toil (GopMbl BIEKIO 3a co00it
HEIEUCTBUTEIBHOCTD MTPUCSTH.

[Ipucsira mepBoro pozga, 6€3 TOpKECTBEHHBIX (GOpMYJI, YIIOTpeOIsiach
TOJIKO B MaJIOBAXHBIX ciyyasx. [lonbckas IlpaBma roBOpuT O HEW B
IByx Mmecrtax: (1) B ciydae moTepu CKOTa MacTyXoOM, HCTELl OJWH WIH CO
CBHIICTETSIMU " Oepém Ha 6epy’’, 4TO OH MPUTHAJ CKOT K Mmactyxy (m. 2 CT.
XXVIIIIT); (2) [Tactyx, OOBUHEHHBIN B TOM, YTO OH HE JTAET CKOTY IMACTUCH,

Rijeka-Zagreb 2008, (tekst Vinodolskog Zakona, 10-43).

1" A. B. Ceperun, ITonsckast IIpasma XIII B., CoOpanne MaMSITHUKOB JPEBHECIABSIHCKOTO
mpaBa, yuebHoe mocobue, T. IV: CpenHeBekoBoe 3aKOHONATEIHCTBO 3alaJHBIX CIABSH,
Pocro-na-Jlony 2014, 47-56.
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CKOJIBKO HYKHO, ‘’mpucsiean ooun uiu opan wa ceoio eepy” (m. 3 cr. XXVI
[1IT). ToBOpsi COBPEMEHHBIM SI3BIKOM, 3TO 3HAYUT, YTO MACTyX MPUHOCHUII
MIPUCSTY TOPIKECTBEHHO MJIM HE TOP)KECTBEHHO.

ConpucsizkHUKH
(pomocniky'?, mocryxu, mOPOTHHIH, TYIIEBHUIN, TOPOTHUKH)

CONpUCSKHUKH - YUYPEXKICHHE CYIONPOU3BOJCTBA XapaKTEpPHOE
JUIsl MHOTHX HapoJoB. B mamsTHHMKax mpaBa claBsH, Takux Kak Pyckas
[IpaBna, Bunoponckuii 3akon, Ilomuukuit Craryt,* Ilonsckas IlpaBma u
3akon Credana /lymiana, OHU HA3UBAIOTCS PAa3HBIMU CIIOBAMU: MOCITYXHUY,
POTHMIIM, AYIIEBHUIN.' CyIIHOCT 3TOTO JI0KA3aTelbCTBA COCTOUT B TOM YTO
ONPENEIIEHHOE YNCJIIO JIFOJIEH BBICTYIAt0T HA CTOPOHE OTBETYMKA, TOIICPKUBAS
€ro cyJeOHYIO 3aluTYy.

B Bunoponbckux 3akoHax, HapuMep, 10 MOPOTHUKAMM ** TOHUMAIOTCS
CTOPOHHHUE JIIOIU, HE Kacaromuecs OOCTOSTENbCTB CyAeOHOro erna, HO
YIOCTOBEPAIONIME CBOEH MPHUCATON CHPABEMJIUBOCTh MPHUCITH TSHKYIIEHCS
cTopoHbl. [lTopoTHHKM MOTITH OBITH CO CTOPOHBI UCTIIA M OTBeTUHKA. [lopoTHHKH
WCTIA MOAKPEIUISUIM MPUCITY MCTLA, JaBaBIIYIOCS MM B IOATBEP)KIECHUE
cBOeH kajnoObl WM OOBUHEHHs (TYXObI, ocTadeHbs). OTBETUMK OYMIIAI
CBOIO HEBHUHHOCTb, TaKXe IOCPEACTBOM CBOMX IMOPOTHHKOB. [lopoTHHKH
JIOTYCKAJIUCh TOJIBKO MPU TYKO0€ B TSDKKUX MPECTYIJICHUSIX U YCTPAHSIUCH
B TaKUX CIyyasX, KOTJa TpeOOBaJUCh JOIMOIHUTENbHbIE 10Ka3aTelbCTBa,
6e3 momonu NopoTHUKOB. K 1enam, 1o KOTOpsIM OHU JOMYCKAINCh, 3aKOHbI
Bunonona otHOCAT: yOUiCTBO, pa30oi, Tpab&k M HACHIIUS BCSIKOTO pojia, B
0COOCHHOCTH M3HACHIIOBaHME >KEHIINH, a TakKe TaTbOy M 3a)KUTaTesIbCTBO
(ct.cT. 9—11, 56, 68 3B).

Bo Bpemst myscobl TOPOTHUKHU JOMYCKAJIMCh TOJBKO MPOTHB JIMII, HE
MOWMaHHBIX Ha MECTE MPECTYIUICHUS, HO YIUYEHHBIX, IBHO 3aIT0103PEHHBIX
B COBEPIICHHH MPECTYIUIeHUs (ako cy 6 mou mamou wkoouu), 0COOCHHO
€CJIM MPOTUB HUX ‘’KJIMIAHO — momaraii”. Tyx0a ronocioBHasi, HU Ha 4éM
HE OCHOBaHHAs, HE CYHMTAETCS em€ MOCTAaTOYHBIM MOBOIOM K JOMYCKY

12 H. JireCek, op. cit. (‘’Pomocnik™, 263-264).

13 M. Pera, Poljic¢ki Statut, Split 1988, (tekst Poljickog Statuta, 414-531).

14 H. Jireek, op. cit. (’Posluch/ITocayxs ™, 273); V. Mazuranic, op. cit. (’Posluh,1037); M.
A. Hcaes, op. cit. (" ITocoyxu/Ilocmycu”, 79-80); . Huxomuh, op. cit. 191-192.

15 H. Jirecek, op. cit. (“’Dusevnik//IymeBnuxs”’, 61); V. Mazurani¢, op. cit. (“’DuSevnik”,
288).

16 H. Jire¢ek, op. cit. (’Porotniki/Porotci”, 269); V. Mazurani¢, op. cit. (*’Porota”,1012-1027).
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OUUCMHUKOB, - JJISI ATOTO HEOOXOAMMBI, MPEXKAE BCErO, SIBHBIC YIUKH B
BHUHE NOJACYAMMOro. BuHOmONbCKME 3aKOHBI CUMTAIOT NOPOTHUKOB BIIOJIHE
“’BEpOBaHHBIMU ", €CJIN UCTELL, IIPH CBOEH TykO0€, IPEACTABUT B Cy [IOJIMYHOE,
KaK IIaBHYIO YJIMKY IIPOTHUB MOACYAUMOro (CT. cT. 9, 41, 68 3B).

KpOMC TOro, ucTcu Mor 06pa1uaTbc;1 K CBOUM IIOPOTHUKaM, €CJIM IIpH
SIBHBIX YJIMKaX, OH HC HUMCII CBI/I,Z[eTCJTeﬁ U OAPYIrux IpAaMbIX J10Ka3aTCJIbCTB.
B ClIy4dac, €CJIM UCTCL OTKaXXCTCA OT CBOCTO JOBOJA, OTBECTUUK JOJIKCH ObLI
npucAararb ¢ IOPOTHHUKOM.

Camoe 0ombIIO€ YMCIIO MOPOTHUKOB TpedyeTcs MpH pa3doe: Kpusall,
MPU3BAaHHBIA HCTIOM Ha POTY, JODKEH MpHUCcIratb ¢ 85 MOPOTHUKaMHU.
OO6BuHEHHBIN B yOuiicTBe ouniaercs S0 noporukamu. [lpu n3nacuinoBanum
TpedyeTcsi 25 MOPOTHUKOB, NP O0JIBINION TaTh0e — 12, MaIoii — 6 TOPOTHUKOB
(ct. c. 9 — 11, 56, 68 3B). DT uymcna O3HAYaAIOT TOJIHKO MHUHHUMAJIBHOE
KOJIMYECTBO CONPHUCSHKHUKOB.

Bwmecrte ¢ Tem, B 3aKOHE 4acTO MPEAJIaraeTcsi UCTILY WM OTBETUHKY
HAlTH TIOPOTHHKOB Kak MOXHO Oombiie. [Ipu Hemocratke Tpedyemoro
qrclia TOPOTHUKOB, CTOPOHA, X TpEJCTaBuIlas, 00s3aHa cama MPOU3HECTH
OYUCTHUTENHHYIO MPUCSTY 32 KaXKI0TO U3 HEJOCTAOIINX MPOTUBHUKOB (CT. CT.
10, 56, 68 3B).

KonnuectBo HEOOX0UMBIX conpucsKHUKOB B [Tonbekoi [IpaBne Takxe
OTIPEIEISIOCH BAXKHOCTHIO JIeIIa:

1) OJIUH COTPUCSHKHUK OBUT HEOOXOAMM TIpU OOBHHEHUU B
Kpaxke muén, ynereBmux or xo3auHa (ctT. XIII IIIT), npu kpaxe ceHa
Bo3oM (ct. XIV IIII), B ciayyae HaHeceHUs TOOOEB KPECThSIHUHY Ha
cenbckoi topore win Ha sipmapke (ct. XV IIII); npu uzHacuioBanuu
KpECThHCKOM nouepH, uaymen B jec win noiae (cr. XVII IIIT), npu
pyrarenscTBe cioBoM ‘’schalk’ (ct. XVI IIIT), mpu yoopke xieba 6e3
paspeleHus AecsaTHUKA B 1okaTBeHHOe Bpems (ct. X VIII IIT);

2) JIBA COIPHUCSKHUKA OBUTM HEOOXOMUMBI: MPH OOBUHEHHM B
Kpaske U3 KapMaHa WU cyMbl skeHatoro yesnoBeka (ct. XII ITIT), B kpaske
cena ¢ xoreH (ct. XIV I1I1), B HaHeceHnu MoO0eB PhIIApIO HA CENbCKOM
nopore win Ha sipmapke (cT. XV IIIl), B U3HACUIOBAaHUM KEHBI WIN
ciyxanku kpecTbsiHUHA (cT. X VII I1IT), a Takxke nns Aoka3areiabcTBa
3aKOHHOCTHU HesiBKU B cyA (cT. [V IIIT);

3) MATh  CONPHUCSHKHUKOB HEOOXOAMMO OBbUIO HAWTH TIpH
OOBHHEHUHU B Kpake M3 JIOMa >KEHAaTOro 4eJloBeKa WM U3 KapMaHa
xonoctoro (ct. XII II1), npu kpaxe muén, 3aKTOYEHHBIX B YIIbE U MPU
yOuiicTBe KpecThsiHMHA Ha myOnuuHoi nopore (ct. XV I1IT);
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4) IIECTh CONPHUCSHKHUKOB TPHUBICKANIM TP OOBHHEHUH B
pyrarenscTBe (kpome cioBa ‘’schalk’) m B HaHECEHUU KPOBaBBIX paH
(ct. XVIIIII), a Takxe npu OOBUHEHUHN B HE3aKOHHOM HaraJieHuu (CT.
VII II1T);

5) BOCEMb COTPUCSKHUKOB JOJKHBI OBLIH 3aCBUIETENHLCTBOBATH
OmaroHaIéXHOCTh OOBHHSIEMOrO NpHU OOBHHEHMHM €r0 B Kpaxe U3
KHsDKECKOM KyxHH, morpeba wimm 3amka (ct. XII IIII), mpu yOuiictBe
peiapst Ha myOmmuHoit popore (ct. XV IIII), mpu w3HAcHIOBaHUHU
JIEBUIIBI WM YBeJIeHUU 3amykHerbkeHuHbI (cT. X VII TIT);

6) OJMHHA/ILIaTh CONPHUCSKHUKOB, IMPU Kpake M3 KHKECKHUX
KOMHaT U ¢ KHspkeckoro nacrouma (ct.XII III1), npu npusenenun u3
OJTHOTO KHS’KECTBA B IPYTO€ U U3 OAHOI'0 OMOJIS B APYTo€ NPeCTyHHKA,
COBEpUIAIOIIETO MOHKOT, BOpoBCcTBO Wit Hacuiue (cT.XII IIT).

[ToporHuku Bunonmona nomKHBI ObUIM YIOBIETBOPSTH TaKXe OOIIUM
YCIIOBUSM Ha paBHEE C MPOCThIMU cBefokaMu. [1o kpaitHell Mmepe, MOPOTHUKU
30MpATUCh U3 000pbIX (8epo6anHblX) MIONCH, MOJIB30BABIINXCS XOpPOIIEH
penyTanueid. Mi3HacuioBaHHas *KEHIIMHA MPEJCTaBIsIA KaK MOXKHO OOJIbIle
MOPOTHUKOB M3 YMCJIA )KEHIIKH.

N3yuass 3akonsl BuHOmOMA, MBI HE MOXEM HAWTH JOKa3aTeIbCTBa
TOMY, YTO JIOIIyCK B MOPOTHUKHU 3aBHCET OT OOIIECTBEHHOTO IMOJOKEHUS
WIM CEMEHHBIX CBS3€M TSKYIIMXCS CTOPOH. OTO OOCTOSATETEIHCTBO
CBHJICTEIILCTBYET O BECbMa PAa3BUTOM Hadajle IOPUINYECKOTO PABEHCTBA U
ryMaHHM3Ma B CyZIeOHOM Tpoliecce I0KHBIX CIaBsH.

[TopoTHHMKHM coOupanuch Ha Kymbl, ‘Ha Mecmy obuuatiHom’, BCETIa
B TMPHUCYTCTBUU JBOPCKOTO 4deNoBeKa (Hampumep, npucrasa). Ilocne
MIPeIBAPUTENHHOTO 3asIBICHUS CXOJIKE CO CTOPOHBI OTTOBOPHHUKA O TOTOBHOCTHU
MOPOTHUKOB K TPHUCATE, OHU MPUCATAIA BMECTE€ CO CBOEH CTOPOHOW WU
OTIENBHO OT He€, KaXKIblii MOPO3Hb KacasiCh PyKON €BaHIENUS U MPOU3HOCS
“’pomy” 10 ycTaHOBIEHHOU opme. OT HOPOTHUKOB TPeOOBAOCH, YTOOBI OHU
MIPOU3HOCUIIH (hOpMY TIpHCSTH 03 OIUOOK, ’He ymaHbKaro’’ ; *HaAYE CTOPOHA,
C KOTOPOU OHHM MPUCSTAIH, TEPSIIO CBOE JIENI0: CYIIPOTUBHUK *’Oy/ie OapHIleH
on rpuxa’ (cr.cT. 42, 44, 56, 69 3B). IIpu 6€3yKOCHUTEILHOM HCIIOIHEHUU
POTBI, A0 CYUTAIOCH OKOHYATEIBHO MOPEIIEHHBIM.

YHUKaIBbHOCTh HHCTHTYTA TIOPOTHUKOB, COCTOSIJIA B TOM, YTO TTOKa3aHUS
ATUX JIFOJIEH PUPABHUBAIIUCH K CyIcOHOMY TTPUTOBOPY. BhIpaskenue: roou
POMHUYU 30 0CyOumu Kpugye’’ , SCHO yKa3bIBaeT Ha BaYKHYIO POJIb TOPOTHHUKOB
B Cymomnpon3BoacTBe. CBOMMHU TPUCSHKHBIMH TTOKa3aHUSMU OHH OCYXIaJTU
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(v ompaBIbIBAIN) BUHOBHOTO; JJISl CyA€ HMYETro OOJNbIIe HE OCTaBaJlOCh,
KaK TOJIBKO (pOpMYIHpOBaTh MPUTOBOP TOPOTHUKOB.

Taxum 06pa30M, MMOPOTHUKU ABJIIJIMCH aAHAJIOIOM COBPEMCHHBIX
MPHUCAKHBIX 3acenaTeneI71, T.C. OHU BBICTYIIAJIN B KA4YCCTBC Cy,I[e6HBIX OpraHos,
a HC HpeﬂCTaBHTeHeﬁ TSOKYIIUXCSA CTOPOH.

ITo ocobomy WMHCTUTYT POTHHKOB ObUT opraHm3oBaH B [lomure, rmoe
OHHU TIPEICTABISUIN COOOW KOJUIETHIO HAPOAHBIX MPUCSIKHBIX 3aceiareliei,
KOTOPBIE COOTBETCTBEHHO OTIMYAJINCh OT JOKHOCTHOTO Cy[a Beda, KHS3S
WIH TTOCPETHUYECKUX CYNEOHBIX CTPYKTYD (“’Oyuinuxos™ w *’obaydnenHvlx
cyoyes’). x mpaBoBoil cTaryc W MOPSAOK (POPMHUPOBAHUS OTIMYAICS OT
JPYTUX aHAJIOTOB M3BECTHBIX Y MHBIX OAJTKAaHCKHX M 3aIlaHbBIX CIIABSH.

Bo-nepBbIX, MOMUIKHUX MPUCSHKHBIX M30Mpaia oOIIMHA, a CepOCKUX U
JyOPOBHHIIKMX IOPOTHUKOB MOAOHPATI CAMU CTOPOHBI. BO-BTOPBIX, MOIMIIKAs
0O0IIMHA BBICTABIISIA POTHUKOB U3 COCIIOBUS 1acmenell u ououuyeti; B Cepouun
MOPOTHHUKKM W30Mpaauch M3 ’JPYXKHUHBI” HCTLHA WIM OTBETYMKA, T.€. W3
JIML] PAaBHOTO C HUMHU COCTOSIHUS. B-TpeTpuX, MOJMIKUE POTHUKH SBISUINCH
CPOYHBIMHU CY/IbSIMU, BBITIOJHSBIIMMHU CBOM 00S3aHHOCTH B T€UEHUE CyJeOHOM
ceccun paBHOU TpéM Mecsiam. [lopoTisl cepOckue HaleNsuIMCh CyaeOHOM
BIACTBIO E€AMHOBPEMEHHO, JIMIIb JJIs PA3pElICHUs] KOHKPETHOIO Jielna.
B-ueTBEpTHIX, TOPOTHUKH [lONMIBI HE TOJIBKO ONPABIBIBAIM WM OOBHUHSIIU
MOZICYTUMOTO, HO U ’ycmasnsanu cyob u numamanve’, T.e. CyIUIH B TIOJIHOM
CMBICIIe 3TOTO0 cioBa. [TopoTIisl cepOckre, HAPOTHUB, TOIBKO OMPABIBIBAIIN UITH
OOBUHSIM, KaK 3TO JIEJIal0T COBPEMEHHBIE ITPUCSHKHBIE 3aceaarenu B Poccun®’.

Opnajanu nim Tak Ha3biBaeMblil *’00xuii cyn”

Opnmanuu wid Tak Ha3bIBaeMbId  ’O0KMI Cyn~ JOKa3aTelbCTBa B
IpaBe CIABSHCKUX HApPOJOB €IIe OT BPEMEHU pPAHHBIX CPEIHUX BEKOB,
(a Takke W B 3aKOHOAATEIHCTBE MHOTHUX TE€PMAaHCKUX HapoaoB). Cambie
M3BECTHBIE UX BUJBI — < xene30”” u ’Boma’” . 11X 0cOOEHHOCT OoTpa)kaeTcs B
BOOOpaXEMOM XapaKTepe dTOT0 MHCTUTYTA M TTOKAa3MBAECT HAM O UX JPEBHOM
poucXoXkaAeHUU. J[peBHepyckoe, cTtapoe cepOckoe mpaBo U 000COOIEHHO
MOJIbCKOE OOBIYHOE TIPABO, YCTAHOBIIMBAIOT MTPOBOJICHUE ITUX JI0KA3ATEIBCTB,
3HAYHT, MOJKHO JTyMaTh B TAKOM HAIIPABIICHUHU YTO M OPJIAJIHH CYIIECTBOBAIN

17 JleoutoBuu @. U. JIpeBHEE XOpBaTO-ITAIMaTHHCKOE 3aKOHOIaTebeTBO, Oecca 1868, 99-
100.

18 H. Jiretek, op. cit. (‘’Zeleznoe/Zelezo/judicium dei”, 435-436. u “’Bona/judicium
dei”, 403); V. Mazuranié¢, op. cit. (‘’Bozji sud/judicium dei”’, 80-81); M. A. Hcaes, op. cit.
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KaK IMPACJIOBAHCKOC YUPCIKACHUEC CIIC A0 IICPBOI0O MUCAHOIO IIpaBa.

[Tpu ucmbITAaHUM PACcKAJIEHHBIM >KEJI€30M WIIM KOTEJIKOM OOBHHSEMOTO
3acTaBisUIM OpaTh pyKaMH pacKaJ€HHOE >Kele30 M IMEePEeHOCHTh €ro Ha
onpenaenéHHoe paccrosinue. CornacHo cT. 152 [puspeHckoro cnucka pykonucu
3akonnuka Credana Jlymana, paccTosiHHe COBEPIIAEMOrO MPOIECCYaTbHOTO
NEHCTBHUS PaBHSUIOCH UIMHHE JIOPOTH OT LEPKOBHBIX BOPOT A0 LIEPKOBHOTO
anraps. Ecnu mpu 5ToM HCTIBITAHUHM CTOPOHA MPOLECCYaTbHOTO NEHCTBUS HE
roJryyasa OOJIbIINX 0’KOTOB, a OJTYyYEHHbBIE BCIEICTBUE ITOTO PAHbI 325KUBAITU
OBICTPO, TO MpeAnonaraiach €€ HeBUHOBHOCTb.

Bompoc 00 opmamusx J0CTaroyHO MOAPOOHO  YpEryaupoBaH
JPEBHETIOJILCKUM TPAaBOM, HE TOBOPS YK€ O MEJIouaxX, KacarolIUXcs caMoro
WCIIOJTHEHUS TaK Ha3blBaeMoro ‘’cyna 6oxwero’”. Bmecre ¢ TeM, B HCTOPUKO-
IOpUAMYECKON HayKe CYLIECTBYeT MHEHHE, 4YTO OpJaJUd HPUMEHSIIUCH
HWCKIIFOYUTEIIBHO B YTOJIOBHOM IIPOLIECCE, & HE B TPAYKIAHCKOM™. Ho
ucTopudeckue (pakThl TPENCTABISAIOT WHYIO uHpopmanuio. B 1229 r,
HalpuMep, KPakOBCKMU KH3b, [EHpHUX, pEemMI IpakJaHCKOE JAeNI0 IpH
nomoInu *’cyna 6oxus’” .

ITo mbiciu M.M. Bunasepa, B Ilonbsckoii IIpaBne ecte HECOMHEHHBIE
JI0Ka3aTeIbCTBA IPUMEHEHHS OPAAINI, KaK B IPaXkJaHCKOM, TAK U B YTOJIOBHOM
npouecce. Crareu ot Ill-eii no VI-oif aHanu3upyeMoro rOpHUINYECKOrO
IIaMATHUKA OTHOCATCS HE TOJIBKO K YIOJIOBHOMY, HO U K TI'PaXkKIaHCKOMY
npoueccy. Hapsany ¢ atum, B ct. V IIII ckazaHo, 4TO HcTel, COrMacuBILIMICS
IIEPBOHAYAJILHO HA CBUJACTENICH U HEXKEAIOIUNA UX IIOTOM IIPUHATH, JOJKECH
BBIMTH Ha moeAWHOK. HeT Tak)ke HHMKAKoro IoBojia OTHOCTH cTtaThu: XXIII,
XXIV n XXV crienuajibHO K yTOJIOBHOMY CYIOIIPOU3BOJICTBY.

[Tonbckas [IpaBna nepeynciasieTr HECKOJIbKO BUIOB OpAaIuii: MOEIUHOK,
HCIIBITAHHUE JKEIE30M U UCIBITAHUE BOIOM.

Moennnok ynorpeOsiyicst, KOTAa Yy OTBETUYMKA HE ObUIO CBUJIETENEH,
WJIU KOTJIa MCTEI] 3aX0TeJI BOCIOIB30BAThCS MPAaBOM BTOPUYHOTO OTBOZA IO
OTHOIICHUKO K HpI/IBeﬂeHHBIM y)Ke CBHUACTCIISAM. HO@HI/IHOK O6LIKHOBCHHO
npoucxoaui Ha 14-ii 1eHb, XOTs, IO COMIACOBAHUIO CTOPOH, MOT COCTOSITHCS
HeMmeieHHo. [loennHOk mpoBOAWICS Ha Majkax Wi Ha Medyax. Ecnm
OTBCTUUKOM SBJIAJICS prI_IapB, TO HpOI/ICXOl[I/IJI INIOCAMHOK Ha MfC4dax,

(" XKeneszo/Ordalia”, 41. u “’Boga/Ordalia”, 27); . Hukommh, op. cit. 192-195; 1.
Hukomuh, Mctopuja mpasa, ctapu u cpeamu Bek, Humr 2014, 182-183.

YBunasep M. M. UsciapmoBaHie NaMsTHHKAa MONBCKaro oObruHaro mpasa XIII Bbka,
HalMCaHHAro Ha HBMEUKOMb S3bIKb. BONPOCh O MPOUCXOXKAEHIM M CHCTEMAaTHUECKOE
H3NOKEeHie conmeprkanis, Bapmrasa, 1888, 135.

20 Cwm.: TaM Ke.
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HE3aBUCHUMO OT TOTO, KEM OH ObIJI OOBMHEH: pBIIAPEM MJIM KPECThSIHUHOM.
Hao06opoT, ecnu OTBETYMKOM ObUI KPECThSHUH, TO HA3HAYaJICS IMOEIUHOK
Ha mankaX. CTOpPOHBI, BBIXOAAIIME HA IMOETUHOK ODKHBI HMETh ILUT,
MOAYIIKY TOJ MBIIIKOW (711 OOJerdeHust yaepKaHus IIUTa) M, KOHEYHO,
Meu WM TaJKy; TOJIOBy MM CJIEAYeT MOCHUIATh IEIUIOM, YTOOBI, B Cllydae
HAHECEHHUs paHbl B TOJIOBY, KPOBb HE TEKJIa B I1a3a. Eciu Bo Bpemst moeuHKa
y OIHOTO W3 OOPIIOB yMaJeT OpYyKUE, TO CIEeNyeT MOAATh €My 3TO OpY)KHUE.
YroObsl OH MOT HPOJODKATh MOEAMHOK. IloeaAMHOK KOHYAsCs, KOrhaa OfHa
CTOpOHA TpHU3HaBala ceOs MOoOekKAEHHON WM OblIa MpH3HAHA TAKOBOM.
Hcren, mpourpaBminii 00ii, HUYEro HE IUIATHI, & TIOBEP)KCHHBIN OTBETUYUK,
BBIIJIAYMBAJ MITpad, COOTBETCTBEHHO LieHe HMcka. [1o obmemy mpaBuiy, Ha
MOEMHOK JOJDKHBI ObUIM BBIXOIUTH HEMOCPEICTBEHHO 3aMHTEPECOBAHHBIE
JIMIIA: UCTeIl U OTBeTYHK. Ho M3 3TOTo0 mpaBmiia CyIiecTBOBaIM UCKITIOYSHHUS,
oOIIenpU3HaHHBIE JJISl CPETHEBEKOBOM ATIOXH:

1. ]_IYXOBeHCTBO JIMYHO HC Yy4YaCTBOBAJIO B IMOCJHMHKAX: BMCECTO
CBAIICHHWKOB BBICTYITAJIN CIICIHAJIbHO HAHATBIC 6OI>'II_IBI;

2. Ecnu 06e cTopoHBI He OBLTH PaBHEI 110 CBOEMY OOIIIECTBEHHOMY
TIOJIOXKEHHUTO, TO 00JIee MPUBUIICTUPOBAHHOMY TIO3BOJISUIOCH IaTh B 3aMEH
ce0st Koro-HUOY/Ib APKIOTO, PABHOTO MPOTUBHUKY IO OOIIECTBEHHOMY
ITIOJIOKCHUIO:. BMECTO KHS35 HA IMMOCANMHOK BBIXOAUII KTO-HI/I6YI[I) "3 €ro
MOTAaHHBIX, CBOOOIHBINA UJIA HE CBOOOIHBIN; €CIM 3€MBJIEBIIAEIIEL] HITH
HEeCBOOOHBIN; €ClIU 3eMJeBIaIelIel] JOJKEH ObI BEINTH Ha MTOETUHOK
CO CBOMM HUJIN C Ty XKUM KpCCTB?IHI/IHOM, TO OH UMEJI HpaBO BBICTOBUTDH
Ha 00 Ipyroe JTuIo;

3. Ecnmu o00e cropoHbl OBUIM paBHBI MO OOIIECTBEHHOMY
MOJIOXKEHUIO, TO OOJIE3Hb U MOTJIa OCBOOOANUTH UX OT JINUHOTO Y4aCTHUS
B IIOE/IMHKE.

Ecnu He ObUIO CTOPOHHUX JIOAEH, M OTBETYMK J0Ka3ajl, YTO OH HE B
COCTOSTHUM BBINTH Ha MOEIUHOK, TO MPUCTYMAIU K MCHBITAHMIO JKeJ1e30M
ct. XXIV IIII, xoropoe comepmianiock aBymsi criocobamu: 1. Kmamm tpum
KyCKa pPacKaJ€HHOro »elye3a, UMernue (HopMy 4YeIOBEYECKOW MOJOIIBbI
OT IAT JI0 CEPENUHBI CTOMBI — Ha PACCTOSHUM OAHOTO IlIara Apyr OT Apyra,
U HCHBITHIBAEMBI [OMKEH ObLI MPOWTH MO pPACKAJIEHHOMY METaJLTy.
HcnpIThIBaEMOTO BOJWIIN T10 JKEJIE3Y JBa Y€I0BEKa; IEPBOHAYAIBLHO 3Ty POJb
UCIIONHSUIM J1Ba CBsillleHHUKa. Ecnu oH mpomén HeBpeauMo, TO CUHUTAJICs
OTpaBIaHHBIM; €CJIM K€ MOJydall OKOI'M WJIM HEeMpaBUJIbLHO HACTyHaa Ha
’KeJe30, TO CUUTAJICS BUHOBHBIM. OXOTH CJEI0BaO MepeBsA3aTh, 0OJ0KUB
UX BOCKOM M B TE€UEHHUHU TPEX THEHM yXakuBaTh 3a OOJbHBIM; TOJIBKO MOCIE
TPEXTHEBHOTO CPOKA CMOTPEIH, OCTAIIUCH JIH cliebl paH. [110xo 3axuBaembie
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0KOTY CYUTAIUCH JOCTATOUYHBIM JI0KAa3aTeIbCTBOM BUHBI HCITBITYEMOTO JINIIA;
2. Bropoii crioco® cocTtossm B TOM, YTO KJIaJd Ha KaMHE WM Ha XKeJe3e
packan€HHbII KyCOK MeTaijia, HO TakK, YTOObl €ro MOXKHO OBbLIO MOIHATH C
HU3Y; UCTIBITBIBAEMBIN ITOTHSB XKeJe30, TOKEH ObUT HECTH €0 Ha paCCTOSHUE
TPEX ILIAroB.

[lepen wucnbiTaHueM (HE3aBHUCHUMO OT cCrocoba €ro CoBepIIeHUs),
CBSIIICHHUK, MPUILIEAIIN Ha MECTO, IJe CJIEN0BalI0 pacKajJuTh XKeleso,
OKPOIUIST OKPYTy W Opyausi OpIajuM CBATOM BOJOM, Habbl Mpeceyb
’ IbSBOJILCKHE KOBapCcTBa’ . 3aT€M OH MPOU3HOCHKJ 7 TICAJIMOB U MOJIUTBY. B
Oosiee IpeBHHE BpeMeHa CITyKuilach 00eqHs .

B Buae numunoro cosera, Ilonbckas IlpaBma, pexoMmenayer mnocie
HUCIIBITAHUS KEJIC30M HCEMCIJICHHO BBIIIUTH CB)IHIGHHOfI BOAbI M 3aT€M
B TEYEHHHM TPEX AHEH O OCMOTPA OXKOTOB YTOJATH €0 JKAKIY, a TAKKE
HCIIOJIb30BaTh OCBSLIEHHYIO COJIb B Tpamese.

HcnbiTanne BOXOI  MPOM3BOAMIOCH  CICAYIONIMM  00pa3oMm:
CBSIIIIEHHUK OJIATOCIIOBJIST BOMLY U BCIIPBICKHUBAJ €€ CBSIILICHHOMN BOJIOM; 3aTeM
HCTIBITBIBAEMOTO YEJIOBEKA, CO CBSI3aHHBIMH PyKaMH M HOTaMH OMYCKajld B
Boy. ECTi OH TOHYII, TO CUMTAJICS ONIPABIaHHBIM; €CJIH JKE BBITUIBIBAI HAPYKY,
TO CUMTAJICS BUHOBHBIM.

B cnaBstHCKOM MUpe, TOETMHOK, B OTIIMYUE OT UCIBITAHUN JKEJIe30M U
BOJIOI0, B KQUECTBE BaXKHEHILIEro MHCTUTYTA 3aLIUTHl CBOMX MPaB 3aKPETUISIICS
B Poccuu B cT. 68 Cyneb6nuka MBana 11 1497 r2. u B ct.cT. 9 - 11 Iapckoro
Cyneb6nuka 1550 1.2 Oco0o cineayeT mog4epKHyTh, 9TO Ha Pycu moeauHImKu
CpakaJlCh HE3aBUCHMO OT COIMAJILHOTO MOJI0KEHUS (HalpUMep, KPECThsIHE
MOIJIM OWTHCS C JCThbMHU OOSPCKUMH), 3a HCKIIOUEHHWEM J>KEHIIUH, JCTEH
U CBAILICHHUKOB, BMECTO O3THUX KaTerOpuil JIMII MOIVIM BBICTABISATHCS
crenuajbHble OOMIIBI.

B ropuanueckux cucTeMax KaXIoro CIABSHCKOIO TOCYIapCTBa,
Pa3IUYHBIMU CIIOCOO0AMM CO3jaBaJICs €JUHBIN KOHIJIOMEpAT CTapbIX U HOBBIX
IOPUANYECKUX HOPM, HHCTUTYTOB M HOHATHUN Pa3IMYHOTO MPOUCXOXKICHUS.
Yem myOke wuccrenoBarelb MPOHUKAET B CIABSHCKUE HOPUIMUYECKUE
JPEBHOCTH, TEM OOJBIIE MPEIIONIaraeTcsi 4To 00bEM M MHTCHCUBHOCTh HX
W3MEHEHUN - MEHbIIME. JIpyrMMHu CIIOBaMH, IIPEAIOIAaraeM, 4TO KayKIbli

2l Cm.: Tam xe, 140.

22 Cynebunk 1497 1. /Poccuiickoe 3akoHOMATENbCTBO X-XX BekoB. B mepstu Tomax. T. 2.
3aKOHO/IATENBCTBO MepHoa 00pa30BaHMsl U YKpeIUIeHUs: Pycckoro IEHTpain30BaHHOTO
rocynapctBa, Mocksa 1984, 54 — 61.

2 Cynmebuuk 1550 r. /Poccmiickoe 3akoHOmarenbetBo X -XX BekoB. B mestu Tomax. T. 1.
3axonomarenbcTBO peBHeit Pycn, Mocksa 1984, 97-128.
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WHCTHUTYT CIABSHCKOTO TIPaBa MpeTepresl MEHbBIINE U3MEHEHUS, TOCKOIbKY
OH CONIEPIKUTCS B OoJiee TPeBHEM HCTOPUYCCKOM UCTOYHUKE B KOTOPOM MBI
ero obnapyxuBaeMm. CTeleHb APEBHOCTH IpaBa OTAEIHHBIX CIABSHCKUX
HapoOJOB OMNpENEsAeTCs MX €IMHCTBOM Kak y ‘’BETOK OJHOIO CTBOja’,
MO3TOMY CXOJICTBO MEXKIY HMX MPABOBHIMH WHCTHUTYTaMH JOJDKHO OBITh
MOCTOJIBKY OOJbIe, TMOCKOJIbKY B HAIIUX WCCIEAOBAHUSX MBI TITyOXKe
MorpykaeMcsi B JAPEBHOCTh. BooOIie mpeamnonaraercsi, 4T0 FOPUIUICCKUE
WHCTUTYTHI OTACIBHBIX CIIABIHCKHX 3THOCOB B CaMO# ITyOOKO# TpEeBHOCTH,
no GopMe U comepKaHWIO OBLTM HACTOJIBKO OJIM3KUE M TMOXOKHE MEXKIY
co00i1, 4To Takas OJU30CTh U CXOJICTBO JAXKE TPAHUYHIIN C UICHTHYHOCTBIO.
B cnyuae pedunmra NHCAHHBIX HCTOPUKO-IOPUIMYECKUX HCTOYHHKOB Y
OJTHOTO CJIaBSTHCKOTO HAapoja, MPEIIojaraeTcs 4TO HCCIeI0BATENh MOXKET
MOJIb30BAThCSI COOTBETCTBYIOIIMMH HMCTOYHHKAMH JIPEBHETO IMpaBa APYTOro
CIaBsiHCKOTO Hapoja. Korma mpsiMble W HECOMHEHHBIC CBHUICTEIHCTBA
YKa3bIBAIOT YTO KOTJA-HUOYAb Y OIHOTO CIABSHCKOTO Hapoja CYIIeCTBOBAI
KaKOW-HUOYIb FOPUINYECKUI HHCTUTYT, & IPH 3TOM UCTOPHUYECKHIE UCTOYHUKHI
U3 KOHKPETHOTO TepuoJa ITOr0 Hapola CKyIHBIC, MOXET OKa3aThCs YTO
HUCTOYHUKH O TAKOM-)X€ MHCTUTYTE y APYroro CIaBSHCKOTO Hapojaa Oolee
oOmmpHeIe U 6olee moapoOHbIe. ITO KMEET OOJIBIIIOE 3HAYCHUE JITIST HAYYHBIX
UCCIIEIOBAHUN  HMCTOPUM TOCYJapcTBa M TpaBa CIABIHCKUX HapOJIOB.
[TonBomst UTOTH TAHHOMY MCCIIEOBAHUIO, MBI MOXKEM CIENaTh PSIi BBIBOJIOB.
JIpeBHECIIaBIHCKIE MHCTUTY ThICBOJIA, IPUCSTH, CONTPUCSIKHUYECTBAH OPAAIIAN
OCHOBaHBI Ha POJOIJIEMEHHBIX, KOJIEKTUBHBIX HadallaXx OTBETCTBEHHOCTH
U Ha COBMECTHOW cyneOHoi camoszamuTte. [logpoOHOE periaMeHTUpOBaHUE
POTHI (TIPUCATH ), TOSTUHKA, OPJIATHH U COMPUCSIKHUYIESCTBA CBU/IETEIBCTBYET
0 €€ MOMYJISIPHOCTH W 0COOOM YBa)KEHHH K PEITUTHO3HBIM HOPMaM U YECTH
CIaBSIHCKUMHU HaponamMu. HWHCTHTYT CONpPHUCSIKHUYECTBA, CBSI3aHHBIA C
MIPHUCSITOU SBJISIIICS aBTOPUTETHBIM IPUMEPOM JIPEBHECTABIHCKOTO HAPOIHOTO
MPaBOCYMS, TPUEMHHUKOM KOTOPOTO B HOBOE M HOBEHIIEe BpeMs CTall Cy[
MIPUCSKHBIX.
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SPECIFIC JUDICIAL EVIDENCE IN MEDIEVAL
LEGAL SYSTEMS OF THE SLAVIC PEOPLES

Abstract: The old-Slavic judicial means of evidence such as svod, an
oath, sakletvenici and ordalium (a trial by combat, a trial by iron, a trial
by water) have been studied and reconstructed through the most important
available written Russian, Bohemian, Polish, Croatian, and Serbian legal-
historical sources, such as the contracts of the Russian princes Igor and Oleg
with the Byzantine Empire, Russkaya Pravda, the Statutes of the Bohemian
prince Condrad Otto, the untitled collection of Polish customary laws written
in German (known as “’das Buch von Elbling”), the Vinodol Law, the Statute
of Poljica and the Code of Tsar Stephan Dushan. These legal-historical
sources testify that these judicial means of evidence were very widespread in
the judicial procedure in the entire Slavic world and that their reliability as
means of evidence was never doubted, even when the judiciary was almost
completely transferred to the state authority. They were probably based on
the principles of the folk judiciary and self-protection, starting from the Slavic
tribal communities, and therefore, a lot earlier than the emergence of the
first early Slavic states and that is why they are much older than the written
historical sources in which they first appeared.

Key words: medieval Slavic states, history of law, judicial evidence,
svod, oath, sakletvenik, ordalium
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SUMMARY

Contemporary legal Slavistics relies more and more on a scientifically
based and often confirmed hypothesis: many legal institutes of certain Slavic
peoples were in their distant past so mutually similar in both content and form,
that they were often almost identical. This methodological postulate enables
researchers, in these concrete cases when there are no or there is a lack of
written legal-historical sources of one Slavic people,to use corresponding
preserved sources of the medieval law of another Slavic people. This paper
is a result of the application of such a methodological procedure. The old-
Slavic judicial means of evidence such as svod (when the owner of a missing
movable property goes from one to another holder of that kind of property until
he/she finds the one who cannot name the legal basis on which he/she holds
that property), an oath, sakletvenici (lat. conjuratores, individuals who give
an oath to support the oath given by some other individual before the court
of law) and ordalium, judicium Dei (a trial by combat — duellum judiciale, a
trial by iron — judicium ferri candentis and a trial by water —judicium aquae)
have been observed and reconstructed through the most important available
written Russian, Bohemian, Polish, Croatian, and Serbian legal-historical
sources, such as the contracts of the Russian princes Igor and Oleg with the
Byzantine Empire (from 911 and 944), Russkaya Pravda (11th-12th centuries),
the Statutes of the Bohemian prince Condrad Otto (from 1189), the untitled
collection of Polish customary laws written in German between 1230 and
1250 (known as ‘’das Buch von Elbling”’), the Vinodol Law (from 1288), the
Statute of Poljica (from 1440) and the Code of Tsar Stephan Dushan (from
1349 and 1354). These legal-historical sources testify that svod, an oath,
sakletvenici and ordalium were very widespread in the judicial procedure in
the entire Slavic world and that their reliability as means of evidence was
never doubted, even when the judiciary was almost completely transferred
to the state authority. They were probably based on the principles of the folk
judiciary and self-protection, starting from the Slavic tribal communities,
and therefore, a lot earlier than the emergence of the first early Slavic states.
That is why, whenever they have been discussed or written about, it should be
taken into consideration that these, as well as other numerous medieval legal
institutes, are much older than the written historical sources in which they
first appeared, being that they were mostly part of the corpus of the oldest
unwritten customary tribal law.
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OCOBEHMU CYICKHU NOKA3H1 Y CPEAIbOBEKOBHUM
ITPABHUM CUCTEMUMA CJIOBEHCKHUX HAPOJA

Ancmpaxkm: Cmapociogencka cyocka OO0KA3HA Cpeocmed C800,
3aKkiemea, cakiemeeHuyu u opoanuje (cyocku 08000j, xeamarve yYCujanoz
2gooicha u nomanaree y 600y) NOCMAMpaHu ¢y U PEKOHCMPYUCAHU NPEKO
HAjBaANCHUJUX OOCMYNHUX NUCAHUX PYCKUX, YEUKUX, NOHCKUX, XPBAMCKUX,
U CPNCKUX NPABHOUCHOPUJCKUX U3B0PA. Y2080PU PYCKUX KHedxceea HMeopa u
Oneea ca Buzanmujom, Pycka npasda, Cmamymu ueuikoe 8ojeode Konopaoa
Oma, nenacnosmen 300pHUK NOLCKO2 00UUAJHO2 NPABA (HANUCAH HA HEMAYKOM
Jje3uxy u nosnam noo Hazueom ‘‘das Buch von Elbling”), Bunoooacku 3axoH,
Howuuku cmamym u Jywanos saxonux. O8u npagHoUCmMOpujcKu uzeopu
c8edoue 0a ¢y 08U CYOCKU 00KA3U OUIU BeOMA PACNPOCMPArbeHU V' CYOCKOM
NOCMYNKY Y 4YUMABOM CILOBEHCKOM c8emy U 0d ce Y IUX08)Y NOY30aHOCH
Kao OOKA3HUX cpeocmasa yonuime Huje CyMrmbaio HU oHOA Kaoa je cyocmeo
NOMNYHO NPEwio y pyKe OPHCABHUX Op2and. 3ACHOBAHU CY 6ePOBAMHO HA
Hauenuma HapooHo2 CyOCmead U Camo3aumume joul y c108eHCKUM POOOBCKO-
NIeMEeHCKUM 3ajeOHuyama, oaxkie MHO20 Npe HACMAHKA NpPeUx  paHux
CIIOBEHCKUX OpaHCaA8a U 3amo Cy 3HAMHO CMAPUju 00 NUCAHUX UCTOPUJCKUX
uU380pa y Kojuma ce npeu nym nojasasyyjy.

Kayune peuu: cpeorwogexkogne closeHcke opacase, ucmopuja npasa,
CYOCKa 00KAa3HA cpedcmaa, c800, 3aKiemasd, cakiemeenux, ordalium
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PE3UME

CaBpeMeHa TpaBHA CIIABUCTHKA CBE BHIIE TIOJNA3H Ol jeHE HAYYHO
3aCHOBaHE U Y HCTPAXUBABUMA Y€CTO MIOTBphHBaHE XUTIOTE3€: MHOTH IIPAaBHU
WHCTUTYTH TIOJEIMHUX CIIOBEHCKMX Hapoja Cy Yy Hajlajb0] MPOLUIOCTH U
no ¢opMU U TIO CaApKajy OWJIM TOJUKO Mel)yCOOHO CIMYHM, Ja C€ YeCTO
Ta CIMYHOCT TpaHW4YW ca uaeHTHyHouthy. OBaj METOMOJIONMIKK MOCTYJaT
omoryhyje ucTpakuBauynuMa Jia y KOHKpETHHUM CJTy4ajeBHMa HEIOCTOjamka WIH
OCKYTHOCTH THCAHHUX MPABHOMCTOPHJCKUX HW3BOpPaA KOJ jETHOT CIOBEHCKOT
HapoJa, MOTY KOPHCTUTH OAromapajyhe cauyBaHe H3BOpE IPEBHOT IpaBa
KOl HEKOT JIpyror CIOBEHCKOr Hapoma. OBaj paj je pesyirar NpuMeHe
YIPaBO TaKBOT' METOAOJIOIIKOT MOCTyIKa. CTapoCIIOBeHCKa Cy/ICKa JOKa3Ha
CpE/ICTBA CBO/I, 3aKJIETBA, CAKJIICTBEHUIIN U OpAaHje (CyICKH TBOOO], XBaTambe
ycujaHor rBokha u moramame y BOJAY) MOCMAaTpaHU Cy W PEKOHCTPYHCAHHU
npeko cneachux HajBaKHUJUX JOCTYIHUX TMCAHUX PYCKHX, YCIIKHX,
MOJbCKHUX, XPBaTCKUX, M CPIICKHX NPaBHOMCTOPH]CKMX HW3BOpA: YTOBOPH
pyckux kHexeBa Mropa m Onera ca Buzantujom (3 911. u 944 rogune),
Pycka npasna (XI-XII Bek), Crarytu gemkor BojBoae Konapana III Otoa (u3
1189. rogune), HEHACIOBJbEHH 300PHUK MOJHCKOT OOMYAjHOT IIpaBa 3amucaH
Ha HeMadkoM je3uky m3mehy 1230. m 1250. roguHe (mMO3HAT MOJ HA3WMBOM
“’das Buch von Elbling”’), Bunonoscku 3akon (u3 1288. ronune), [Tosbuuku
craryT (u3 1440. ronune) u [ymanoB 3akoHuk (u3 1349. u 1354. rogune).
OBM IPaBHOMCTOPH]CKH U3BOPH CBEIOUE Ja CY CBOJI, 3aKJIETBA, CAKICTBEHUIIH
U opjajiuje OWIM BeoMa PaclpoCTPAmEHH Y CYICKOM MOCTYIKY y YUTaBOM
CJIOBEHCKOM CBETY U JIa C€ Y FHbHXOBY IOY3/IaHOCT Ka0 JOKAa3HHUX CPEICTaBa
YOIIIITE HHUje CYMIAJI0 HM OHAA Kaaa je CyACTBO Takopehu moTIyHO
NPENuIo y pyke IpXKaBHUX OpraHa. 3aCHOBAaHU Cy BEPOBAaTHO Ha HadyelMMa
HApPOJHOT CYACTBA M CAMO3AIITHUTE jOIII Y CIIOBEHCKUM POJAOBCKOIIEMEHCKUM
3ajeIHUIIAMa, JIaKJIe MHOTO TIpe HaCTaHKa MPBUX PAHUX CIOBEHCKHX JIPKaBa.
3aTo yBeK Kajia ce 0 ’lbiMa TOBOPH I IUIIIE, YBEK Tpeba MMaTH y BUAY J1a Cy
OBH, K0 YOCTAJIOM U JIpyT OPOjJHU TIPAaBHU MHCTUTYTH CPEAET BEKa, MHOTO
CTapuju Off MUCAHUX UCTOPHJCKUX M3BOpA Y KOjUMa C€ MPBU MYT T0jaBIbY]y,
Oynyhu ma cy yriiaBHOM OWIIH 1€0 KOpITyca HajcTapHjer HemrcaHoT 00nYajHoT
POIOBCKO-TIIEMEHCKOT TIPBA.
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IIpog. 0-p Hukona Tynanuecku™
IIpog. 0-p Anexcanopa /leanocka**

3A IIOTPEBATA Ol UHKPUMUHUPAILE HA JIEMHEIBETO
KAKO OBJIUK HA KPUBUYHOTO JEJIO 3AT'PO3YBAIBE HA
CUTI'YPHOCTA

UDK: 343.436(100)
Original research paper

Ancmpaxkm: Koneenyujama na Cosemom na Eepona 3a npeeenyuja
u bopba npomus HACUICMEOMO 6p3 HCeHume U OOMAULHOMO HACUICMEO,
nozuama u kaxo Mcmanbyncka kounsenyuja o0 2011 2o0una, Ha opacagume -
NOMAUCHUYKU UM HALA2A HU3A 008PCKU, MEIYOPYy2Omo U 3a UHKPUMUHUDAbE
Ha o0pedeHu Oejcmeuja, Kako wmo e, Ha npumep, oemueremo. Bo dyxom
Ha yn. 34 00 Koneenyujama, ,,0emuervemo‘’ e onpedeneno Kako oncecusHo
00Hecysarbe HA eOHO uye Uil 2pyna cnpema opyeo auye, npeou3suxy8ajku
cmpas 3a Hecosama 6es3deonocm. Toa majuecmo ce cocmou 00 NOCMOjAHO
crnedere U BOCNOCMABYBAIbE HA HECAKAHA KOMYHUKayuja co opyeama
auunocm. [emnernemo Mmooice O0a ce jagu Kako@uzuuko, upmyeiHo(koe
ce 0eMOHCmpUpa KAako OeMHerbe HA JUYemo HA COYUjaIHUme Mpedxicu),
npowupeno umn. J{emHernemo 60 0CHO8a UMA 3a NOC1eOUYd NPeoU3BUKY8Arbe
cmpae u 6o3HeMupeHocm Kaj dcpmeama. JlemHernemo Ha npe noeneo
npemcmagyea 001Uk Ha 3a2po3yearve Ha cueypnocma.Ho, nocmojam uzéecnu
paziuku 6o oejcmeuemo Ha uzepuiyearbe. Bo Penybnuxa Makedonuja
moa He npemcmasy8a KpueuuHo 0elo, a U 60 nogeKemo 00 opaicasume 00
cocedcmeomo. Ho, MHO2Yy e8poncku opacasu 60 KpUusUUHUME 3aKOHUYU CENAK
umaam 00peobu 3a osaa npobnemamuxa. Bo mpyoom e nanpasena ananuza
Ha coodsemuume KasHeHu 00pedobu 6o Xpeamcka, I'epmanuja u Umanuja, a
oaoden e ocepm 6p3 ogaa npodoremamuxa u 6o noz2ieo nHa CAJ. Asemopume
Ha mpyoom npenopavyéaam 4ac nockopo eaxgume oejcmeuja oa o6uoam
KPUBUYHO CAHKYUOHUPAHU COOOBEMHO HA CIMENEeHOm Ha HeNnpaso.

Knyunu 360posu: oemnerse, cueypHocm, KpUSUYHO 0eno, 3aKAHd.

* PenoBen npodecop no kaszHeHo npaso Ha [IpaBuuor daxynrer ,,Jycrunujan [IpBu®,

Cxormje, YKM
**  Boupenen npodecop mo kazHeHo npaso Ha [IpaBuuor dakynrer ,Jyctunujan [IpBu®,
Cxormje, YKM
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Bosen

YcBojyBameTo Ha McTanOynckara KOoHBEeHIIMja, ofHOCHO KoHBeHMjara
3a crpedyBambe M 00pOa MPOTHUB HACHIICTBOTO BP3 KEHUTE M JIOMAIIHOTO
HacwictBo Ha CoBeror Ha EBpoma om 2011 roamnal mpeausBHKa cepuja
O]l U3MCHH Ha Ka3HCHUTE 3aKOHOJABCTBA HA JIP)KABUTE KOW ja MOTIHUINAA U
parudukyBaa opaa Konsenuuja.

Hen on nejctBujata kou co KoHBeHIMjaTa ce Hamara jga Oujaar
WHKPUMUHHUPAHA BO HAIIMOHATHHUTE 3aKOHO/IABCTBA HMMAaaT KapakTep Ha
T.H. CeKCyaJIHU JICJUKTH, JIeJI O HUB CE Jiela Ha HAaCWJICTBO, HO HEKOW Ce
crierupUYHHU IO TOA IITO CTENEHOT Ha HEMPABO TEIIKO MOXKE J1a C€ ONpeaeTn
3apa/i HUBHATA KapaKTePUTHKA Ha MPEJIUKTHBHOCT; TIOTOYHO, OBUE JICjCTBHUja
YEeCTO HaBECTYBAaT WM ITPETCTaByBaaT BOBE BO MOYKHH CJICHH/IC]CTBH]a IIITO
MpPeTCTaByBaaT CepuO3HU KpUBUYHH jena. Cemnak, Kako IITO BeKe HarlacuBMe,
TaKBUOT IOTCHIMjaJl MOXE W Jia HE C€ peaju3upa IITO 3a TNPABHHUIIUTE
W 3aKOHOJABEIOT TMPETCTaByBa 3HAYMTENHA TEIIKOTHja BO TPOIECOT Ha
Kpeupame HHKPUMHUHAIII]a CO COOJIBETHA CaHKIIH]a.

Enno op TakBuTe [€jCTBHja TMPETCTaBBYya JEMHEHETO, TOUMHO
ompeneneHo Bo wi. 34 ox HcranOynckara koHBeHIMja. Mako cropen
MOCJIeINIIaTa, OBa JIeJCTBHE € OJIMCKO 10 WHKPUMHUHAIMjara of wi. 144
on K3M? — 3arpo3yBame Ha CUTYpPHOCTa, crielu(UYHOCTA Ha JI€jCTBHUETO
Ha U3BpIIyBamke€ Hajara IOCTOCHEe Ha NoceOHa WHKPUMHUHAIMjA WU
Oapem moceOeH OOJNIMK Ha 3arpo3yBamke Ha CUTypHOCTa. Bo OBOj Tpynm HU3
KOMIIapaTHBHATa M EMIMpHUCKaTa aHalu3a, ke Ouje HampaBeH oOM[ Ja ce
OJITOBOPY TOKMY Ha TPAIIambeTO 32 MHKPUMHHHPAHETO Ha JICMHEHETO BO
HAIIIETO 3aKOHOABCTBO.

1. leMHem€TO Versus 3arpo3yBambeTo Ha CUTYPHOCTA: MIOUM, CJIMYHOCTH
U pa3IMKH

JleMHEmBETO Kako MOMM € MpeaMeT He camMO Ha pa3iMyHu Ka3HEHU
3aKOHOJABCTBA, TYKY C€ MpOydyBa U BO MICUXOJIOTH]jaTa U Ncuxujarpujara. Bo

! Council of Europe Convention on preventing and combating violence against women
and domestic violence, mocramHo Ha https://www.coe.int/fr/web/conventions/full-list/-/
conventions/rms/090000168008482¢

2 CiyxOen BecHuk Ha PM, Op. 37/1996, 80/1999, 4/2002, 43/2003, 19/2004, 81/2005,
60/2006, 7/2006, 139/2008, 114/2009, 51/11, 135/11, 185/11, 142/12, 166/12, 55/13, 82/13,
14/14,27/14, 28/14, 115/14, 132/14, 160/14, 199/14, 196/15, 97/17
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CYIITHHA C€ ONpe/eTyBa KaKo HECaKaHO M MOBTOPYBAYKO CIIENCHe Ha €IHO
JMIEe O] cTpaHa Ha Apyro (Wi Ha noseke auna). Yecto ce cnopeaysa co
MOMMUTE BO3HEMHUPYBAHE U 3aIlIalllyBambe, KAKO U CIIECHE BO KHBO.>

HammonanHuoT neHTap 3a )xpTBu Ha KpuBu4HU feia Ha CA /[ naBa MHOTY
mupoka AeUHUIIM]a HA OBOj MOUM, CMETAJKH TO 3a JI€JCTBHE Ha JIEMHCHE
CEKO] HecakaH KOHTAKT Mel'y JIBe JIMIIa KOj MOXe /1a MPETCTaByBa 3aKaHa WU
ja cTaBa XpTBaTa BO COCTOj0a Ha CTpaB.*

Cropen VMcranOyrickaTa KOHBEHITH]a, MTAK, COIACHO Wi. 34, IEMHEHETO
MpecTaByBa HAMEPHO OJHECYBamkE HA TIOBTOPEHO 3aKaHyBamh¢ HACOYCHO KOH
JPYTO JIUIIE IITO MPEIU3BUKYBA JIUIIETO J1a Ce TUIAIIH 3a cBojaTa 0e30e/THOCT.®

JleMHEHETO MOXKE /12 C€ jaBH BO TTOBEKE OOIHUIIH, OJJHOCHO KaKO (PU3UYKO
JIeMHEH-E—KO€ TMPEeTCTaByBa (PU3MUKO ClENeHhe Ha JBIKEHETO Ha Jpyrara
JUYHOCT, HaTaMy BHUPTYEJIHO AEMHEHE — OJHOCHO CIIEIECHE Ha JKpTBaTa Ha
couyjanHuTe Mpexu. [TocTon U T.H. IPOIIUPEHO IEMHEHE ITO NPETCTaByBa
OTICECUBHO CJIeJICHhE Ha JIyfe OJIMCKY 10 )KpTBaTa.®

HNcrto kako ¥ Kaj TICUXOJIOIIKOTO HACHIICTBO TyKa € TOTPeOHO
MTOBTOPYBAUKO OJJHECYBambhE, KO€ € HACOYCHO TOKMY KOH JKpTBaTa.

Baksure neuHUINM 1 ONIpeeiOn HECOMHEHO YKa)KyBaaT Ha OJIMcKocTa
Ha [MOMMOT Ha JIEMHEH-¢ CO HHKPUMHHAIIM]aTa 3a 3arpo3yBambe Ha CUTYPHOCTA
o1 HamnoT KpruBUYEH 3aKOHHUK.

Nmeno, makpumuHanujata ox ui. 144 on KpuBHUYHMOT 3aKOHUK Ha
P.Makenonwuja ,,3arpo3yBame Ha CUTYpHOCTA" 'TIacH:

“(1) Toj wmo Ke ja 3aepo3u cueypHocma Ha 0pye co Cepuo3Hd 3aKaud
0eKa Ke HanaoHe 8p3 He208UOM HCUBOM UL MEJL0 ULU HCUBOMOM UTU TELOMO
Ha Hemy OIUCKO auye, Ke ce KA3HU CO NapUYHa KA3HA Wil CO 3ameop 00 uiecm
Meceyu.

(2) Toj wmo ke 2o cmopu deromo 00 cmag I npu @puterbe cemejHO
HACULCMB0, K€ C& KA3HU CO 3amEop 00 mpu meceyu 00 mpu 200UHU.

3 TloBeke 3a JIeMHEHETO, BU/IM JOpIIaHOBa, J., 3arpo3yBameTo Ha CUrypHocTa Bo PeryOiika
MakeoHHja 1 BO KOMITAPaTUBHOTO IIPaBo, MarucTepcku Tpya,lIpasen daxynrer ,,JycTunnjan
[psu“, Cxomje 2015

* National Center for Victims of Crime, Stalking Factsheet, nocranno na https://victimsofcrime.
org/docs/src/stalking-fact-sheet _english.pdf?sfvrsn=4

® Buau un. 34, Konseniuja na CoBeror Ha EBporia 3a nipeBeHIuja 1 6opda mpoTHB HACHIICTBOTO
Bp3 )KEHUTE U IOMAIIHOTO HACHJICTBO, TOCTATHO Ha https://rm.coe.int/168046253a
®JopnanoBa, J, 3arpo3yBamero Ha curypHocra Bo PenyOnuka MakeqoHuja W BO
KOMITapaTHUBHOTO TIPaBO, MarucTepcku Tpyx, [Ipasen daxynter ,, Jyctunujan Ilpeu*, Cxormje
2015, ctp. 24

7 KpuBuueH 3akonuk Ha P.Makenonuja, uien 144
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(3) Co kaznama 00 cmasg 2 ke ce KasHu moj wmo oenomo o0 cmas 1 ke
20 CMOpU Cnpema CIyHcOeHo auye 60 8pulerbemo Ha Cryxcoama unu cnpema
noegexe auya.

(4) Toj wmo no nam na ungopmamuuxu cucmem Ke ce 3aKaHu O0exa
Ke cmopu KpusuiHo 0elo 3d Koe e NPOnUuAana KazHa 3ameop 00 nem 200UuHu
U nOMewKa Ka3Ha npomue Hekoe auye nopaou He2o8ama NPunaoHoCHm KoH
onpedenena HAYUOHAIHA, eMHUYKA UTU PACHA ePYNa Ul 6epcka onpedenda,
Ke ce KA3HU CO KA3HA 3ameop 00 eOHAd 00 nem 200UHU.

(5) Tonewemo 3a denomo 00 cmasom (1) ce npesema no npusamua
myowcoa.”

Kako u cexkoe Ka3HEHO J€J0, Taka M OBa MMa CBOE cCHelHU(UIHO
3aKOHCKO OMTHE, 00jJEeKT Ha 3aIITUTa, Cy0jeKTUBHO OUTHE UTH.

OO6jekT Ha 3amTHTa Kaj OBa JIEJO MPETCTaByBa NMCUXUYKHOT MHUpP Ha
YOBEKOT,0/THOCHO CITOKOjCTBOTO KaKO TPETIOCTaBKa 3a APYTHUTE CIO0OIN U
mpaBa mTo Toj TH yxuyBa. Co npyru 300poBH, CO OBa JEJI0 KpTBaTa J00HUBa
YyBCTBO JieKa He ¢ Oe30eaHa.?

MmMeHo, eceHIMjaTa Ha HETPaBOTO HA OBA JIEJIO CE COCTOM TOKMY BO
uchpiame Ha YOBEKOT O] COCTOj0aTa Ha TICUXHUYKHA MUP U CIIOKOjCTBO TIPEKy
BJIEBAIbE Kaj HETO CTPaB U NMPEAN3BUKYBAE UyBCTBO Ha HECUTYPHOCT.

OBa fneno mo cBojara MpUpoAa € M “NEeTUKT — Mpedyka” Mo OAHOC
Ha JpyTd, MOTEUIKA YyHaJu BO TMpaBaTa Ha YOBEKOT (MIPOTUB TEIECHHOT
UHTETPUTET).

JlejcTBHETO Ha W3BPINYBAaWmE CE COCTOM BO yroTpeba Ha CephO3HA
3aKaHa KOH JIMIIETO — JKPTBA Jieka Ke Ce HalaJHe BP3 HETOBUOT JKUBOT HIIU
TEJIO MJTH KUBOTOT M TEJIOTO HA HEMY OJIMCKO JIMIe. 3akaHaTa € HacOYeHa KOH
CUTYpHOCTa KOH JPYT, OMHOCHO Taa ce M3pasyBa MPEeKy MPeKy OnpeaeTyBamke
Ha MJTHOTO 3JI0(IIITO MY C€ CTaBa Ha M3TJIeT Ha APYTOTO JIAIE) KOE CE COCTOU BO
HaraJ| Bp3 )KHBOTOT WK TeJI0To. EPeKToT Ha 3akaHaTa € TOKMY CO3/1aBam-eTOHA
YyBCTBO Ha 3arpO3€HOCT, HECUTYPHOCT, CTpaB. Taa Tpeba a 6uie 00jeKTHBHO
nmojo0Ha J1a MpeIu3BUKa YyBCTBO Ha CTPaB M 3arPO3CHOCT Kaj MACHBHHOT
cy0Ojext. [IpedyBCcTBUTETHOCTA, OHOCHO TUTANINTMBOCTA IITO € IOTOJeMa O
npoceyHara, He € orndareHa co 0Ba JIeNo, IITO 3HAa4H MOJJ00HOCTA Ha 3aKaHaTa
Jla TIPEN3BUKYBa TaKBO YYBCTBO Tpeba /a ce OIeHyBa CIIOpell 00jeKTUBEH
KPUTEPUYM, CO YBaXXYBahe HAa CUTE KOHKPETHH OKOJIHOCTH Ha CTy4ajoT.’

8 Kamb6oBcku B., Tynanuecku H., Kasueno npaso — noceben aein, Crormje, 2011, ctp. 108-110
° Ibid.
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Hamepara cToputenor HaBUCTHHA J]a ja OCTBApU 3aKaHATa € HEBAXKHA,
HMMEHO JIEJIOTO MIOCTOH M KOT'a CTOPUTEIOTHEMAIT HaMepa J1a ja 0CTBAapH CBOjaTa
3aKaHa BO MOMEHTOT KOTra IO BpIIW BAaKBOTO JI€jCTBHE, KAaKO W TOTAIl KOra
CPEACTBOTO CO KOE€ C€ 3aKaHyBa € HermonoOHo. Bo HamiaTta cyjicka mpakTHKa
MIOCTOM CTaB JIeKa IMOCTOU 3arpO3yBabE CEKOTaIll KOTa CTOPUTEIOT UMa OPYXKje
BO paKa, OIIaCHO OPY/HE WU APYTO CPEACTBO LITO € MOAOOHO Ja To peanu3upa
37I0TO CO KO€ C€ 3aKaHyBa, HO JISjCTBHETO MOXKE /1a C€ COCTOHM M BO CEPHUO3HA
BepOaHa 3akaHa IIITO HEe Mopa J1a Ouie mpuapykeHa co AEMOHCTpaIuja Ha
TaKBH CPEJICTBA.

Ilacusen cybjexmua oBa IO € JUIE ITO € CIIOCOOHO Ja ja OICHU
CEpPHO3HOCTA Ha 3aKaHaTa, OJHOCHO JIMIIE Kaj KOe MOXe Jia Ouje Co3aaJeHO
YyBCTBO Ha CTpaB M HecurypHocT. Ce cMeTa JeKa JeOTO € JOBPIIEHO CO
CO3/1aBam-e Ha CIIOMEHATOTO YyBCTBO.

Cy0jekTHBHTAa CTpaHa, OJHOCHO CYyOjeKTHBHOTO OWTHE Ha OBa
KPUBHUYHO JIeJI0, IOTpeOHa € YMHUCIIA 32 CTOPYBamke Ha OBa JIEJ0. YMHUCIATa
Ha CTOPHTEJOT Ha OBa JIeJ0 Tpeba /a ce oIHeCyBa caMo Ha 3arpo3yBambe Ha
CHTYPHOCTA, OHHOCHO 3aruianryBame. '

[Tocrojar 1 HeKOJIKY KBaJIM(UIIMPAHHU OOIUIM Ha I€TI0TO 3arpo3yBabe
Ha curypHocta(ct.2, ct.3, c1.4). Enen ox HUB € Kora JIeoTo € CTOPEHO MpHU
BpILEHE HAa CEMEJHO HACWJICTBO. BTOPHOT OOJMK MOCTOM KOra J€jCTBUETO
(3aKaHara) € HAaCOUEHO KOH CITy>KOE€HO JIMLe WK noseke nuna. Kpanudpunupan
OOJIUK MOCTOM W KOTa 3aKaHaTa € M3BpIIEHA MPeKy MHPOPMATUUKU CHCTEM,
CIpeMa JIMLa KOM €€ NPUIIAJHULM Ha pa3jIMyHa OIpe/eeHa HallMOHAJIHA,
eTHUYKa WJIM pacHa Tpyma WK Bepcka onpenenda.t

HecoMHeHo e fieka 3a 1a MoCTOM MOTEIKHOT 0OJTUK O CT.3 TOTPEOHO €
MTOCTOEH-E CBECT Kaj CTOPUTEIIOT JIeKa ja 3arpo3yBa CUTYPHOCTA Ha CITY)KOCHOTO
JUIE BO BPIICHEC Ha CiIyk0ara, WM Ha TOBEKe JUIA, J0ACKa MaK, OUTHETO
Ha MOCEOHMOT, MOTEXOK OOJUK Ha 3aKaHa Mo MaT Ha WHPOPMATHYKH CUCTEM
KaKo IIITO € HABE/ICHO BO CT.4 TH COJPXKH CIICIHUBE TIOCEOHH SIIEMEHTH KOU T'O
pas3MKyBaar o]l OCHOBHOTO JIEJIO: 3aKaHa I0 TaT Ha WHPOPMATHUKU CHUCTEM,
3aKaHa CO CTOPYBAamE Ha IMOTEIIKO KPUBUYHO JIEJI0 M TUCKPUMHUHAIIMCKA MOTHB
Ha TaKBaTa 3aKaHa CO OIHOCOT KOH MPHITaJHOCTA Ha XXPTBaTa KOH OIpe/esieHa
HaI[MOHAJIHA, ETHHYKA WM PacHa IpyTia WK BepcKa ornpenenda. 3a mocToeme
Ha OBOj OOJIMK Ha JIEJIOTO MOTPEOHO € KyMYJaTHBHO Ja OWAAaT WCIIOJHETH
cUTe MOCEOHU YCIIOBH, KaKO U Jia C€ YTBPJIU NPUIHHO — TOCICIUYHATA BPCKA
roMery 3akaHara ¥ MPHUIaIHOCTa Ha )KPTBATa WM OTpe/IeicHa Tpyra. 2

10 Ibid.
1 B. . 144, K3M.
2 Tbid.
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Bo cuctemarnkara Ha Jienarta mpoTHB CI000HUTE U IIpaBaTa Ha YOBEKOT
U rpalaHUHOT, C€ ¥ HU3a JIPYTH Jejia KOU OCBEH MPETXOJHO aHAIN3UPAHOTO
MMaar JIOMMPHH TOUYKH U CO IeMHEe-eTo. [loBpeanTe Ha MpUBaTHOCTA, OTHOCHO
CIIEICHETO, IPUCITYIIKYBabETO CHUMAETO, CIUKAmbETO U JIp. Ce JIjCTBHUja
KO, KaKO IITO € HaBEeIEHO BO ONPENEIHU aHAIM3HM M CTYAMU,, IPOCIEACHU
U CO JpYyru JEjCTBUja MPEAMU3BHKYBAaT CTPAaB M HECUTYPHOCT Kaj JIyreTo,
pe3yJITUpaaT CO BHUCOK CTENEH Ha MOBpPEAa Ha CUTYPHOCTA HAa MCTUTE THE
muna. OBHe JiejcTBHja Ce KapaKTEPUCTUYHU 3a €/lHa I0jaBa Koja Beke HEKoj
MOZIOJIT BPEMEHCKH MEePHOJI € TeMa IITO T TaHTUupa MoroyieM Opoj Ha Ip>KaBU
MIUpyM CBEeTOT. HecomHeHO, MOXe /a ce KOHCTaTupa JieKa BPILCHETO Ha
OBHE [I€JCTBHja HCTOBPEMEHO 3HA4YM IOBpeJa Ha MPUBATHOCTA HA CEKOj
YyOBeK 0e3 pa3iMKa Ha IOJIOT, pacara, HallMOHAIHOCTA U JPYTO. Camara
NPUBAaTHOCT € TeéMa Ha rojieM 0poj Mer'yHapOoJIHH JOKYMEHTH, KaJie CO TEKOT
Ha BPEMETO CTaHaJla BUJUIMBA MOBP3aHOCTA HA MOBpPEAATa Ha MPUBATHOCTA
CO cUrypHOCTa Ha 4yoBeukoTo Outue. [la Taka, 3apaau HUBHATa TECHa BPCKa
MOKPAj MOCTaBYBAHETO HA OOJUIIMTE U LEJIUTE Ha TIOCTOCHE Ha IPUBATHOCTA
BO MelyHapOJHHU JIOTOBOPH, MCTOBPEMEHO C€ MOCOYyBa M HMILIHIMpa Ha
3arpo3yBamkEeTO Ha CHTYpHOCTa W 0e30eMHOCTa CO JejCTBHja Ha CIEACH:E,
HaOJbydyBame, CHUMAamke M OCTAHATO CTAaBEHHM IO/ 3aeIHUYKH HAa3HB

“nemueme”."?

2. I[eMl—[el—beTO BO KOMITAPATHUBHOTO IpaBo

Ilo akTyenu3upameTo Ha JEMHEHETO HAa €BPOIICKO TJIO, HEKOU JApKaBU
BO CBOMTE Ka3HEHM 3aKOHOJABCTBA YCBOMja HMHKPUMHHALMU 32 BaKBOTO
nejctBue. Moske na ce 3abesexu JeKa MOCTOM Pa3HOJIMKOCT BO HACIIOBHUTE,
HO CyIITHHAaTa € UCTa U Taa CE COCTOM BO CO3/1aBalb€ Ha YyBCTBO HA CTpaB
U BO3HEMHPEHOCT Kaj ’KpTBaTa, NPEAU3BUKAHU CO CJEJCH~e, IPOrOHYyBaIbe,
OJHOCHO ,,IEMHEHE" 0] CTPaHa Ha U3BPLLIUTEINOT.

Bo Xpsarckuot KazHen 3akoH, Ha mpuMep, BO IJIaBaTa Koja T'u omdaka
Jenara TPOTUB JUYHUTE cinobomu, Bo wi. 140 € WHKPUMUHHUPAHO T.H.
HAMETIINBO OJIHECYBamE: ™

Ynen 140: Hamemausooonecysarve

(1)Toj wmoynopHo u nooonzo eépeme ciedu Uiy NPO2OHY8a Opy20 iuye

3JopaanoBa, J, 3arposyBamero Ha curypHocrta Bo PemyOnuka Makenonuja u  BO
KOMIIapaTHBHOTO TPaBO, MarucTepcku Tpyx, [Ipasen dakynrer ,,Jycrunujan [Ipeu‘, Cxomje
2015, ctp. 21

14Kazneni zakon Hrvatske, nocranno Ha https://zakon.hr/z/98/Kazneni-zakon
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WU €O He2o ce 0budyea 0a 60CNOCMABU KOHMAKM UlU 60CHOCMABY 80 KOHMAKM
WU HA Opye HAYUH 20 3ACmpauiyéa u co moa npeou3suKysa 603HeMupeHocn
WU Cmpae Kaj auyemo 3a ceojama bezdpeonocm unu bezbeoHocma Ha iuyama
O1UCKU 00 He2o, Ke ce KA3HU CO KA3HA 3ameop 00 eOHa 200uHna.”

(2)Axo 0enomo 00 cmas 1 Ha 060j] UleH e CmopeHo cnpema ce2auier Uil
nopaueuier 6paven opyeap uiu 60HOPAYeH NapmHep Uil HCUBOMEH NAPMHep
U Hehopmanen HCUBOMeEH NapHep, UIU Juye co Koe Cmopumenom Ouil 60
UHMUMHA 8PCKA UIU OETOMO 20 8PUIL Cnpema Oeme, Ke ce KA3HU CO KA3HA
3ameop 00 mpu 200unu.”

(3) Tonerwemo ce npezema no npeonoe, 0C8eH aKo 0elOmo e CMOPEHO
cnpema oeme.

Kako mTo Moxe na 3abeiie)XuMe, OCHOBHOTO JIeJO HAa HAMETIHBO
OJTHECYBAHhE CE COCTOH AJITEPHATHBHO ITOCTABEHU JIEjCTBH]a, OJTHOCHO CIICIICHHC
WIH TIPOTOHYBamke KOE € YINOPHO M KOE Tpae MOAOJT BPEMEHCKH IMEPUOIT
(mTo 3HaYM NeKa JEjCTBUETO ce MOBTOpyBa). Kako anTepHaTWBHO J€jCTBUE
€ TpeABHJICH APYT HAYMH Ha 3acTpallyBame, MPH IITO KaKO TOCIEeIUIa ce
jaByBa BO3HEMHPEHCT WM CTpaB Kaj *KpTBara 3a 0e30eqHOCTa HE caMO Ha
cebe, TyKy W/WiM Ha ONHMCKH JIHIIa.

[Mocnenunara Ha oBa J1eJ10, KaKo IITO MOXKE JIa C€ 3aKITy4H, € UACHTUIHA
co mocieaunara Ha aeaoro ox wi. 144 oq K3M.

KBamuduuupan o0nuk mpercTaByBa Kora oBa JIeJI0 € CTOPEHO IMpeMa
CeralleH Wiu MopaHelleH MapTHep, BO CMUCIa Ha OpadyeH Apyrap, BOHOpaueH
naptHep wiu QopmaneH uiu HedopMmaleH JKUBOTEH MapTHEp, JHUIE Of
MHTHMHA BPCKa M CJ1.

IToTexok 00IUK MpETCTaByBa U HAMCTIIMBOTO OAHECYBAKC CIIpeMa JICTEC.

Kasnata 3a 0CHOBHHOT OOJTHK € 3aTBOP /10 €HA, a 32 KBATU(PHUIIMPAHUTE
OOJIUIH 10 TPU TOJUHH.

IITo ce OAHCCYBa 10 KPUBUYHOTO I'OHCHC, CO OITICA Ha (1)aKTOT mITo CC
paGOTI/I 3ad IOJICCHO Ka3HCHO CJI0, TOA € IIPE3€Ma I10 MPCIJIOTL, a aKO KpTBara
€ ACTC, TOrall TOHCHETO CC ITOBEAYBACX officio.

FepMaHCKI/IOT KpI/IBI/I‘-IeH 3aKOHHK, MCTO TaKa BO ITlaBaTa Ha KPUBUYHU
AcjIa IPOTHUB JIMYHUTC CJ'IO60)II/I CKCINITMOWUTHO IMO3HaBa KPUBHUYHO JCJIO HaA
JCMHCHC.

WNwmeno, un. Ynen 238.0emuerve, enacu.:

“Toj wmo npomuenpaeno demHe HeKo2o, bapajku OIuUckocm 00 Heeo,
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€eobU0y68a0asoCcnoCcmasuKOHmMAKMCOHe20CONOMOWHAMENEKOMY HUKAYUUUIU
OpY2UCpeocmeasakoOMyHUKAYUjauiunpeKxympemuiuyd, My ce 3aKaHyed Hemy
U Ha OIUCKO auye 0exake 20 youe, nogpeou, epabHe, uiu co opyau CiudHuU
oejcmeuja cepuosHo Ke 20 HApPYWU He208UOM CEeKOjJOHeBeH JHCU8OMm, Ke ce
KA3HU CO KA3HA 3ameop 00 mpu 200UHU UIU NAPUYHA KA3HA.

Co xaszna 3ameop 00 mpu meceyu 00 nem 200UHU, Ke ce KA3HU
CMOPUMeENom aKo ja cmasu JCPmeama uiu Hej3uHo OIUCKO TUYe 80 HUBOMHA
ONACHOCM WU U HAHece Cepuo3Ha nospeod.”’

Co kasna 3ameop 00 eoHa 00 decem 200UHU, Ke Ce KA3HU CIMOPUmMeionm
aKo ja i 00 HCUBOM HCPMBAMA UNU HEj3UHO OIUCKO Tuye.

6

Kako mTo Moxke nma ce 3akimyuu, ce pabOTH 3a WHKpUMHHAIM]ja Koja
€ ONMCHA W JUCIO3MIMjaTa COMP)KU TOBEKE KOHKPETHH €JIEMEHTH, Ta
OTTYKa, JIEMHEHETO COIIACHO T€PMAHCKOTO 3aKOHOJABCTBO € JICjCTBUE HA
MPUKPaJIyBakbe W HABJIETYBAakE BO JMYHHOT MPOCTOP HA HEKOE JIUIE WU
00u1 1a ce BOCITOCTaBH KOHTAKT CO YKPTBaTa MPEKY KOMYHHKAIIMCKHA CPENICTBA
0]l OMJIO KaKOB BUJ WJIM TIPEKy TPETH JIUI[A, 3aKaHU CO TEIIKU TOCICTUIHN U
HapyITyBamke HAa CEKOjTHEBHETO U MUPHHUOT KUBOT Ha )KPTBATA.

3a 71e50To € MpoNHIlaHa Ka3Ha 3aTBOP J0 3 TOIUHY WM MTapryHa Ka3Ha,
a 3a MMOTEIIKUTES OOJHUIIH OJ1 3 MECEIH OJ 5 roauHU, OgHOCHO o 1-10 roguHu
3a JICTAJHU NOCHCIUIIN.

Bo un. 238 e npenBUaIEHO TOHEHETO MO MPABHIO /1a C€ Mpe3eMe IO
Oapame Ha >KpTBaTa, HO MCTOBPEMEHO € OCTaBeHa MOXKHOCT Toa Ja Ouie
1o ciayx0eHa JOKHOCT JJOKOJKY JaBHOTO OOBMHMTEJICTBO CMETa JIeKa BO
KOHKPETHHOT CJIy4aj IOCTOU IoceOeH jaBeH UHTEpeC.

Wntepecen e ciydajor co Uranuja, umeno, Uranmjanckuor Kasznen
3akoHUK BO 2009 ronnHa € JOTOTHET CO MoceOHa MHKPUMHHAIIHM]A 33 IEMHEHHE:

Yi1. 612- bis- neMHE®BE

,, Oc6eH 00KOIKY He npemcmasysa noCepuo3Ho KPUGUYHO 0eo, CO 3ameop
00 6 Meceyu 00 5 200Ut Ke ce Ka3HU MOj Wmo 80 NoéeKe Haspamil, 603HeMUpPY8a
Opy20 uye unu My ce 3aKaHy8a co wmo npeou38uUKy8a Cepuo3Ha 60HEMUPEHOC
Ui cmpae iy npeou38UKY8a OCHOBAH CMPAS 3d He208amd Ul CUSYPHOCIA
Ha OMUCKO Jauye uiu co HageoeHume O0ejcmeuja npeou3suKysa NPoMeHd Ha
JAHCUBOMHUME HABUKU HA TUYEMO.

> Bunu. German Criminal Code, https://www.gesetze-im-internet.de/englisch_stgb/englisch
stgb.html
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Co nosucoka Kkazma ke ce KazHu cmopumenom 0OKOJIKY 0el10mo e CIopeHo
cnpema Opaven opyeap unu nopaweuien opaver opyeap, auye co Koe Ouil 80
O10CKa eMOmUBHa 8pCKa Ul ako 0elomo e CHOPeHO NPeKy KOMIJYMepCKu uiu
€/IeKMPOHCKU CUCTEM.

Co nosucoka xasHa 3a NONOBUHA Ke ce KA3HU CMOpUumenom 3a Ucnmomo
oejcmaue ako moa e u38puieHo KoH oeme, OpeMeHa dHceHa Uil uye co NPeuKu
60 pazsojom.

(13

NranmjanckoTo 3aKOHOJABCTBO MPEIBUIYBA TOHEHETO JIa CE TIPE3eMe 110
npuBaTHa Ty»x0a BO pok o1 6 Mecely, a Toa ce BpuM ex officio 3a genoro ox
craB 3.1

3apaau (hakToT MITO IEMHEHETO BO HajrojeM Opoj Ha cliydau BO Ipakca
ce BpIHU CO (HU3MYKO CIEACHE WM TeleOHCKO BO3HEMYpyBame, 0e3 na
MocTou (U3WYKO HACHWICTBO, BO Mranmmja MuHarara roguHa Oerie OTBOPEHO
MpaIlakbeTo 32 3aKOHCKM W3MEHH, OJHOCHO BOBAaKBUTE CHUTYallUH Jla C€ OU
BOHACOKA Ha M3BECHA IEKPUMHHAIIN3AIIN]a, OJJHOCHO J1a HE C€ Ka3HyBa CO 3aTBOP
M3BPIIUTEIIOT Ha BAKBO JIC]CTBUE, TYKY Ja ja M30€THE OATOBOPHOCTA CO MOKHOCT
Jla TUTaTH MapUyHa Ka3Ha Ipes Ja 3alouHe Cy/IeHhETO (CBOEBUIHA aJITepHATHBA
Ha OJyIarame/3aupame Ha rocTankara).’

Moxe na 3aKiny4rMe JeKa Ka3HeHaTa IIOJIMTHKA BO IOIVIe] Ha 3aKOHCKOTO
OZIMEpYBamb€ Ha Ka3HaTa 3a OBa JIEJI0 BO BPCKa CO OCHOBHHMOT OOJHK € robsara
Bo XpBarcka, a moctpora Bo I'epmanuja u Mranuja. Bo Makenonuja nenoto
3arpo3yBame Ha CUTYPHOCTA Ce Ka3HyBa HajoIaro.

Hemuewmero Bo CAJl e mpeammer Ha cepro3HO BHUMaHue. Toa e
WHKPUMUHHUPAHO Ha (eaepaiH0 HMBO HO BP3aHO CO 3aKaHH 3a yOWCTBa,
KUIHAMUPamba, CeMEJHO HACWIICTBO UTH. OTTyKa, pa3OMPIIMBO € M ILITO Pa3InYHUTE
np>xasu Bo CAJl pa3inu4HO My NpHCTaIyBaar Ha oBoj podneM. Kamupopauja e
€ITHa OJT TIPBHTE JIP’KaBH KOU JISTUCIIATUBHO CE OCBPHYBA HA 0Baa Mpo0OIeMaTHKa.
Toa Bo ronema mMepa e pe3yarar u Ha oipezieH Opoj Ha cydau Ha JIEMHEHE KO
3aBpIIWIe cO YOUCTBO Ha JKpTBara.'®

Co omenq Ha TOa WITO JACjCTBHjaTa HA JCMHECHE MOXKE Ja Ce
KapakTepu3upaar co IUPOK JHjara3oH Ha HEMpaBo, 071 HajMaJlo 10 HajCEPHO3HO,
BO Hekou npxkaBu Bo CAJl mocrojar KOHTPOBEpP3HM 3aKOHM BO TOIIE Ha
JCEMHCHCTO, a HpO6J'ICMaTI/I‘IHO ¢ U TOA ITO CIIOPEA MHKPUMUHALIUUTE HCJIIOTO

!¢ TTomeranuo B. CodicePenale, http://www.altalex.com/documents/codici-altalex/2014/10/30/
codice-penale

”Knapp, V., Stalking reduced to finable offence, http://www.italianinsider.it/?q=node/5584
®Tlogeranno Buau , Saunders, R. Stalking: The legal Aspects of Stalking, http://www.
stalkingalert.com/articles/legal-aspects-of-stalking/
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noctou u 6e3 Ja UMa MOCIeANIa BO BUJ] HA (PU3MYKA IOBpEa WU IITETa OJf TOj
BUJI.

Harmonanuuor uenrap 3a xptBu Ha kpumuHai Ha CAJL (The National
Center of Victims of Crime) Bo Stalking Factsheet (mocnemno oOHOBEHO BO
2015 ropuHa)* U3HECyBa UHTEPECHU IVIEIUIITa U noaaToiy. Taka, Ha mpumep,
MOKPa] HAITIaCyBamETO JIeKa MOCTOjaT Pa3iuYHU JeUHUIMH, C€ UCTAaKHYBa
JIeKa BO OCHOBA JIEMHEHH-ETO MTPETCTaByBa MOBEKEKPATHO OIHECYBAHE HACOUEHO
KOH OIpEe/IeNIeHO JIMLE KOe Kaj CEeKOe PasyMHO JIMIIEe K€ MPEeIU3BHKa YyBCTBO HA
CTpasB.

Ce HaBeyBa Ha IpUMED U JIeKa:
- Togumxo okoiy 7.5 munmonw skutesn Ha CA /] ce npenmer Ha ieMHe ;2

- 15% on xenute Bo CAl 1 6% ox Maxkute Ouiie )KPTBU Ha JIEMHEHE BO
OJIpe/IeH TIepUOJ] OJ1 )KMUBOTOT KOTa IMOYYBCTBYBAJIE CEPHUO3EH CTPaB JeKa
THE WM HUM OJTMCKH JIUIa K& OMIaT MOBPEACHU W YOHUCHH;

- [loBeke o monoOBMHATA XPTBU OWJIC XKPTBU Ha JCMHEHE Ipen Ja
HAMOJHAT 25 TOAUHHU.

Bo uCTHOT JOKyMEHT ce HaBelyBaaT M 3acTPAallyBayKd IMOJATOLM 3a
MOBP3aHOCTa Ha IGMHEHETO U JienaTa Ha pemuiiu u3Bpmeru Bo CAJl on crpana
Ha MMOpaHeNIeH HHTUMEH naptHep. Mimeno, Bo 76% yOueHuTe >xeHu OuIie >KpTBU
Ha IEMHEE Mpesl yOUCTBOTO, 54% of1 *KpBUTE Ha (heMUILIN TPHjaBUIIE IEMHEHE
BO TIOJIMIIH]ja MPe] 1a Ouiar yOueHu o CBOjOT IeMHad, a ckopo 90% of :kpTBUTE
Ha (heMHLIK KOU ITpex Aa Ouaar yorueHu Ouie u pU3NYKu HaraHaTH, UCTO Taka
Ousie U IEeMHETH OKOIy €/lHa TOAUHA Tpe/l YOUCTBOTO.

[ITo ce omHecyBa 110 JiejcTBHjaTa Ha JIEMHAYUTE, THE HAJUYECTO TH CIIe/Ielie
CBOHTE XPTBU MpEKy (PU3UUKO ClIeNieHhe, CO MPUCTYIIHU YPeau, KaMepu WU
npeky GPS, um ocraBane/mpakaie HecakaHU MOPAKH, MTPABEJIC YeCTH HECAKAHU
TeNneOHCKU TIOBHIIM KOH JKPTBUTE HJIH CE TIOjaByBajie Ha MecTa KaJie IITo Ouiie
JKPTBUTE.

Bo nmpocek eiHa neTTUHA 071 AEMHAYUTE KOPUCTAT OPYIKje 3a 3aIljIallyBambe
WIN TIOBPEYyBame Ha KPTBaTa, a Kora JAEMHa4yM C€ MOPAHEIIHUTE UHTUMH U
napTHepH, The Op30 U MPUCTAITyBaaT Ha KPTBATa.

Cropo 80% on xeHuTe - )KPTBU U OKOILy 75% O Maxkute - *KpTBU C€
JIEMHATH OJI IOPAHEIIeH MAPTHEP UM TTO3HAHHMK, IITO 3HAYU HAJUYECTO CTOPUEIU
Ha OBa JIEJIO Ce JIMLA KOU Ce [T03HaBaar Co JKPTBara.

9 Stalking Factsheet, http://victimsofcrime.org/docs/default-source/src/stalking-fact-
sheet-2015_eng.pdf?sfvrsn=2

% AKko Tu pasriesame BaKBHUTE MOJATOIHN O IIPel CaMo TPH TOJIHMHU, Ke 3a0esIiMe JieKa oBaa
Opojka ckokHaja o 6.6. MHJIOHH Ha 7.5 MIJIHOHU JKPTBH.
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Kaxko mro ce HarmacyBa v BO CIIOMEHATHOT JIOKYMEHT, TIOKPaj MOTEIIKUTE
Jie7la KOM YeCTO Ce HaJOBp3yBaaT Ha JIEMHEHECTO, M BO TIOJICCHUTE CITyYaw,
JKpTBaTa TPIH CEPUO3HH MOCIICAUITH, OTHOCHO KPTBUTE HA BAKBUTE JICNIa )KUBEAT
BO IMIOCTOjaH CTPaB, Kaj HUB CE MOYECTO 3aCTAllCH! aHKCHO3HOCTA, HECOHHILIUTE,
TEIIKaTa JCTPEeCcHja, ColrjaHaTa TUC(yHKIMja U CII., OKOJIY €IHAa OCMHUHA Off
HUB IO Ty0ar pabOTHOTO MECTO KaKo MOCIIEINIIA Ha BUKTUMH3AIHjaTa, a CKOPO
WCTO TOJIKB JIEJT OJT )KPTBHUTE BO OOMJI 3a CIIac Ce celiaT Ha JPYro MecTo.?!

3. 3akiIy4yHH corleyBama

Kako mTo Moxe na ce 3akiydd on aHanu3ara, KoHBeHIMjara Ha
Cogerot Ha EBpomna 3a npeBennuja u 6opda MpoTHB HACHICTBOTO BP3 KEHUTE
u noManrHoto HacwicTBo (McranOyncka konBeHnuja, 2011 roguna), orBopu
HOBHM TIepcrieKTUBU Bo EBpomna BO moryien Ha 3alTHTara Ha MPUBATHOCTA U
CHUTypHOCTa Ha TparaHUTe Kako MHAMBHIyH. Hu3a mejcTBHja KoM JOTOTAII
He Oea BO paMKHTE Ha Ka3HEHONpaBHATAa NpU3Ma, CTaHaa AaKTyelIHH U
nperno3HamiuBd. EnHa ox OOBpCKHTE Ha JpKaBUTE - MOTIHUCHUYKH,
MeryIpyroTo, € U MHKPUMUHUPAKE HAJEjCTBHETO Ha JeMHeme. Bo 1yXoT
Ha wi. 34 o KonBeHnujara, ,,JeMHEHETO ‘HAjUE€CTO CE COCTOU O]l IIOCTOjaHO
CJIe/ICH-E U BOCIIOCTABYBAME HAa HeCakaHa KOMYHHUKAIMja CO IpyTaTa JINIHOCT.
ITokpaj pu3nuKo, TEMHEHETO MOXKE J1a C€ jaBU M KaKO BHPTYEIHO, KOE Ce
JIEMOHCTPHUPA KaKo JIEMHEHE Ha JIMLIETO Ha COLUjATHUTE MPEXKU. JleMHEHETO
BO OCHOBA MMa 32 MOCJIEANIIA TPETU3BUKYBAbE CTPaB Kaj )KPTBaTa, 1Ma CIIope/
TOA MMa CHJICH TICUXOJIOUIKH UMITAKT.

JlenyMHO cropea [J€jCTBUETO Ha U3BPIIYBalke, HO MOAMPEKTHO
BO TMoOMieA Ha e(eKTUTe, OJHOCHO IOCIeAMliaTa Ha BaKBOTO JEjCTBUE,
JIEMHEH-ETO MPEeTCTaByBa OONMK Ha 3arpo3yBame Ha curypHocra. Ho, Toa Bo
HallaTa Jip>kaBa, 11a U BO MOBEKETO O JPXKABUTE O]l COCEACTBOTO HAJYECTO
HE € HWHKpUMUHHMpaHO. EjeH o NO3UTHBHUTE NpUMEpPH NpPETCTaByBa
XpBarcka Koja IO WHKPUMUHHUpA JEMHEHETO Kako Moce0eH OOiIMK Ha
KpUBHYHO Jeno. [IpoTHBNpaBHOTO Clieielhe U INPUKPaLyBamke Ha JIMLE U
IIPU TOA HaBJIETYyBame€ BO HETOBHOT MPOCTOP, CO OOMJ 3a BOCIOCTaBYBaHE
KOHTAKT CO JIMLETO CO IOMOII Ha TEJEKOMYHHMKAllMM WM JIPYT'H CpelCTBa
3a KOMyHMKalldja WM MPEKy TPETH JIMLA € JEJCTBUETO Ha M3BPILIYBambEe Ha
OBa JIeJIO criope] MHKpuMHHanujara Bo ['epmanuja. Mranuja ucto Taka uma
noceOHa MHKpUMHHALM]ja 3a IeMHewe. KommaparuBHara mirycTpanuja 6einexxu

21 Stalking Factsheet, http://victimsofcrime.org/docs/default-source/src/stalking-fact-
sheet-2015_eng.pdf?sfvrsn=2
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KapaKTepUCTUKU Ha CEPUO3EH TPETMaH Ha OBaa 1mojasa, ocodeno Bo CAJI.

Cropen; ornpesielieHd UCTPaXkKyBama, TOJIEM JIeT Of JIyFeTo Ouie KpPTBU
Ha JIeMHEWwe Mpea ja HanosHatr 25 roguHu. Okony 60% on *KeHuTe KpTBH,
Oune cieAeHu O CBOJOT MOpAaHENIEH MHTUMEH mHapTHep. JKeHuTe KpTBU
Ha JIEMHEH-€ HAjYeCTO C€ KPTBU U Ha IOCJEI0BAaTEIHH JEJCTBHja, Ma M Ha
KPUBUYHH JIeNa: CUITyBambe, yOUCTBA U JIp.

Bp3 ocHOBa Ha aHa/IM3KUTE BO KOMIIAPAaTUBHOTO Ka3HEHONPABO, a UMajK1
I'¥ NpenBu] U 00BpckuTe Ha PM Kou mpowusieryBaar oJ MOTHHUIIYBAHBETO U
paruduxyBameTo Ha McTanOynckara KOHBEHIIM]a U KOHKPETHUTE MTOKa3aTeNln
3a ONACHOCTHUTE KO IPOM3JIEryBaaT Off BaKkBara I0jaBa, Ce IIPernopayyBa oBa
JIeJCTBHE J1a Ouie KPUBUYHO CAaHKIIMOHUPAHO.

Ha 3akoHomaBenor My ce Ha pacnojiarambe JBE OMIMH, MOTOYHO: Ja
MpeIBUIN MMOCceOHa MHKpUMUHAIMja Omucka 1o Taa ox wi. 144 ox K3M —
3arpo3yBame Ha CUTYPHOCTA WM MOoceOeH OONMMK Ha MHKpUMUHAIUjaTa O
yi1. 144 oq K3M.

Jlokomky ce 3eme mpeaBHU I OTIMjaTa 3a HOBa, MoCceOHa MHKPUMHUHAIH]a,
KaKo IIITO € TOa BO XPBAaTCKa, Ha TPUMED, HO ¥ BO APYTHUTE 3aKOHO/IABCTBA, Tpeba
Jla ce uMa BO BUJ U (aKTOT JeKa CO M3MEHUTE Ha HOBUOT XpBarcku KazHeH
3akoH o7 2015 roguHa, nenara MpoTUB JTUYHUTE CJI000/IM Ce KapaKTepu3npaar
CO W3MEHET pereproap, Ha MpUMEpP, MOCTOU IEIO0TO ,,IPUCHIOA, ICIOTO
,,3aKaHa“, 1eJI0To ,,HAMETIIMBO OHECYBame* UTH. Toa 3HauM, 1eka BO XpBarcka
JIETIOTO ,,3aKaHa’™ € CYNCTUTYT Ha JIeNOTO ,,3arpo3yBamkbe Ha CUTYPHOCTA™, a
,,HaMETIIMBO OJTHECYBame  3a ,,IeMHEHhe ‘. BakBaTa HOMeHKIIaTypa Ou Moxena
na 6une npudareHa u Kaj Hac JOKOJIKY OTIIHjaTa 3a moceOHa MHKPUMHUHAIIA]ja
ouye erabnupana.

OcTtanyBa Kako OMNIIMja, CEMaK ¥ MOKHOCTA JIejCTBUETO Ha IEMHEHE Ja
oune men ox wi. 144, kako moceden oomuk. Ho, Tpeba ma ce 3eMe mpeaBu
1 (akToT JieKa Kora ce MHKPUMHHHpA ToceOeH OoONHK, HajuecTo ce paboTu
3a MCTO WJIM CIMYHO JICJCTBUE HA M3BPIIYBamkbE, CO pazianyHa (10 KBAaHTUTET
HAjuecTo) TOCHeaula — TIOTelIKa, IoJieCHa WM KBaJu(UIMpaHa Co
KBaJIUTaTUBHO pa3inyHoO nejcTBre. Co ories Ha (PaKkToT MITO TyKa € Pa3IndaHO
JIejCTBHETO Ha U3BPIIyBamhe, a HE MOCIeanaTa, Ou 010 cerak, moornpaBIaHo
NIEMHEHETO OHJIe TOCEOHO0 Ka3HEHO €TI0, KOE CEIaK Ke ocTaHe ma Oume OIHUCKo
¥ KOMITapaOMITHO COJENIOTO 3arpO3yBameTO Ha CUTYPHOCTA.
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ON THE NEED FOR CRIMINALIZATION OF THE STALKING AS
A FORM OF THE CRIME “THREATENING THE SAFETY”

Abstract: The Council of Europe Convention for Preventing and
Combating Violence against Women and Domestic Violence, also known as
the 2011 Istanbul Convention, imposes on States Parties a range of obligations,
inter alia, for the incrimination of certain acts, such as, for example, stalking.
In the meaning of article 34 of the Convention, “stalking” is defined as an
obsessive behavior by one person or group towards another person, causing
fear for his safety. It usually consists of constant monitoring and establishment
of unwanted communication with the other person. The stalking can appear
as a physical, virtual (which is demonstrated as stalking on social networks),
expanded etc. The stalking basically has the consequence of causing fear and
anxiety to the victim.

At first sight the stalking is a form of endangering safety. But there are
certain differences in the action of perpetration. In the Republic of Macedonia,
this is still not a crime, also in most of the neighboring countries. But many
European countries in the criminal codes already have provisions for this issue.
The paper analyzes the corresponding penal provisions in Croatia, Germany
and Italy, and a review is given of this issue regarding the situation in the
United States.

The authors of the paper recommend that the action of stalking actions
be criminalized as soon as possible according to the degree of wrongdoing.

Key words: stalking, safety, criminal offence, threat.
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1. INTRODUCTION

The National Assembly RS adopted the Family Code (DruZinski
zakonik, Uradni list Republike Slovenije (RS) (Official Journal) No 15/2017
— hereinafter FC) on 21.3.2017.! The Code entered into force on 15. 4.
2017 and will begin to be applied two years after entering into effect
(15. 4. 2019). The extended period between the date of entry into force
and the beginning of use of the FC has been envisaged for the courts
and social work centres to prepare properly for the new legislation and
adopt the necessary implementing regulations. An exception applies to
provisions relevant for family policy (articles 17, 18, 19, 280 and 281
FC) and the provision on the previously expressed will of the parents
(art 144 FC), which will apply from the date of entry into force of the
Act (from 15.4.2017), as well as provisions on concluding a marriage,
which will be used from 1.1. 2018.2

The introduction of FC means that Slovenia has been given new
legislation after more than 25 years of efforts for acomprehensive reform
of family law.*This happened only a few months after the Marriage and

* Full Professor, University of Ljubljana, Faculty of Law.

' On FC see Barbara Novak, Druzinski zakonik z uvodnimi pojasnili — Family Code with
introductory explanation (1st edn, Uradni list Republike Slovenije 2017) p 1-324.

2 Provisionsofart 305 FC.

3 At the beginning of 2005, the Institute for Comparative Law at the Faculty of Law of the
University of Ljubljana handed over to the client, the Ministry of Labour, Family, Social
Affairs and Equal Opportunities of the Republic of Slovenia (at that time the Ministry of
Labour, Family and Social Affairs),proposed regulations for reform of family law. The author
of these introductory explanations was a member of the working group of the Institute for
Comparative Law. The proposed regulations did not contain legal regulation of same-sex
communities, because the ministry, as the client of the proposal, made the decision to regulate
this topic of family law with an individual law. Following submission of the new regulations
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Family Relations Act (Zakon o zakonskizvezi in druzinskih razmerjih,
Uradni list Socialistiéne Republike Slovenije (SRS) (Official Journal)
nos 15/1976, 30/1986, 1/1989 , 14/1989, Uradni list RS (Official
Journal) nos 13/1994, 82/1994, 29/1995, 26/1999, 60/1999, 70/2000,
64/2001, 110/2002, 42 / 2003, 16/2004, 101/2007, 90/2011, 84/2012,
82/2015, 15/2017 - hereinafter the Marriage Act) had been in force for
40 years.*

FC, unlike the previous legislative versions that did not enter into force,
no longer contains provisions on the life communities of same-sex partners.
Prior to the submission of FC into legislative procedure, these were deleted
from the Partnership Relations Act (Zakon o partnerskizvezi, Official Journal

to the ministry, the Registration of Same-Sex Civil Partnership Act was adopted in 2005
(Uradni list RS (OfficialJournal) nos 55/2006, 91/2011, 18/ 2016, 33/2016, 68/2016, 33/2016
- here in after RSCPA). The proposal for reform of family law was not submitted to legislative
procedure.

On the basis oft he reform proposal, the ministry then prepared several proposals, but these
were generally abandoned before they were submitted to parliament (Karel Zupancic, Barbara
Novak, Viktorija Znidarsi¢ Skubic, Mateja Kon¢ina Peternel, 'Iz pred govora k drugi izdaji
- From the preface to the second edition and Karel Zupanci¢ (ed), Reforma druzinskega
prava, predlog novih predpisov s komentarjem - Reform of family law, proposal of new
regulations with commentary (2nd edn, Uradni list RS 2009) p 11-12. An exception was
the proposal of the Family Code (here in after DZak) adopted by the National Assembly
on 16 June, 2011. DZak was available at: <http://www.mddsz.gov.si/fileadmin/mddsz.gov.
si/pageuploads/dokumenti pfd/word/DZak-sprejet-16-6-11.doc>accessed 7 May 2012. The
2011 DZak did not enter in to force, because at a referendum on 25 March 2012, 55% of those
entitled who participated in the referendum (30% participation) opposed DZak. The main
bone of contention in the referendum was the institution of same-sex partners being treated
similarly to marital and extra-marital heterosexual couples. The question of the admissibility
of the referendum on the entry into force of DZak was soon brought before the Constitutional
Court for judgement, on the demand of the National Assembly of the Republic of Slovenia,
which considered that deferring the entry into force of DZak or the rejection of DZak in the
referendum would result in unconstitutional consequences. This motion was rejected with
the reasoning that the outcome of a referendum cannot have unconstitutional consequences,
since the DZak does not apply immediately, but only one year after its entry into force. This
period, with slight deviations, would be equal to the period in which the National Assembly
is bound to the outcome of the referendum. Therefore, whether in the event of a rejection
of DZak or its confirmation, the legal position would remain the same, i.e.,that one year
after proclamation of the referendum, the Marriage Act and the Registration of Same-Sex
Partner Communities Act would start to be applied (decision of the Constitutional Court of
the Republic of Slovenia, No. U-II-3/11 of 8 December 2011, Uradni list RS (Official Journal)
no 109/2011). On the difficulties in changing family legislation see Barbara Novak, »Novejsi
razvoj v slovenskem druzinskem pravu - New Development in Slovene Family Law«, and
Aleksandra Kora¢ Graovac, Irena Majstorovi¢ (eds.), Europsko obiteljsko pravo - European
FamilyLaw (1st edn, Narodne novine dd, 2013) p 293, 295.

4 The Marriage Act had been in force since 1.1.1977.
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of the Republic of Slovenia, Uradni list RS, 33/2016 - hereinafter PRA).
PRAwas adopted on 21.04. 2016 and began to be applied on 24.02.2017.

2. DIVORCE

FC regulates three ways of divorce. To the already established
institutions of divorce by suit and consensual divorce before a court is
added consensual divorce before a notary.

2.1. Divorce by suit
2.1.1. Conditions for divorce by suit

A divorce by suit can be demanded by a spouse that asserts the existence
of reason for divorce: the unsustainability of the marriage. She or he must
prove that the marriage is unendurable for her/him. It does not matter whether
it is unendurable for the other spouse because the court dissolvesthe marriage
even if the other spouse opposes divorce. It is also irrelevant for divorce which
one of the spouses has caused the unendurability. The spouse who is guilty of
the unendurability can also file suit for divorce, because fault does not hinder
divorce. The reason for divorce, the unendurability of the marriage, can consist
of'any cause or group of causes. Spouses often in practice state as the cause for
the unendurability of the marriage, incompatibility of character, relations with
the other partner, alienation of the spouses. Plaintiffs usually have no problems
in practice in proving the unsustainable nature of a marriage.” A marriage that
proves to be unsustainable is divorcedwithout the need for a previously
separate life of the spouses. A special procedure of separation from
bed and board or a requirement that the spouses show that they have
lived separately for an extended period before filing suit is not known
in Slovene law.

2.1.2. Decisions in a procedure of divorce by suit

A court annuls a marriage on the basis of suit for divorce. It decides by
judgement:

> During the period of validity of the Marriage Act of 1977 there were only a few cases in
which individuals did not prove the unsustainability of a marriage. These individuals for the
most part were unable to say why in general they wanted a divorce.
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1. on divorce;

2. on custody of children

3.onmaintenance of young children®and

4. on contacts of children with parents.

Where an unsupported spouse also files a claim for maintenance
together with a suit for divorce, the suits can be heard together and the divorce
judgment also contains a decision on maintenance of the unsupported spouse
(para 3 art 421 of the Code of Civil Procedure, the Code of Civil Procedure,
Uradni list RS) (Official Journal) nos 26/1999, 96/2002, 110/2002, 58/2003,
2/2004, 2/2004, 69/2005, 90/2005, 43/2006, 52 / 2007, 45/2008, 45/2008,
111/2008, 121/2008, 57/2009, 12/2010, 50/2010, 107/2010, 75/2012, 76/2012,
40/2013, 92/2013, 6/2014, 10/2014, 48/2015, 6/2017, 10/2017 - hereafter
CCP). Although blame for the divorce is not taken into account in the divorce
itself, it is taken into account in the decision on maintenance of the spouse.
The court may refuse a claim for maintenance if the payment of maintenance
to the spouse in relation to the grounds that led to the unsustainability of the
marriage would be unfair to the person under liability’or if the beneficiary
at any time before after the divorce has committed a crime against the
person under liability or any of her or his close family. The law counts
as close family of the person under liability her or his children and
parents (para 3 art 100 FC).

In a procedure in which the court decides on divorce, on the motion
of a spouse it issues an interim decree on her or his maintenance and
on eviction of the other spouse from the common dwelling, if this
is necessary in order to prevent violence. Interim orders are issued
in accordance with the provisions of the Enforcement and Insurance
Actd(OfficialJournal RS — Uradni list RS, No51/1998, 72/1998,
11/1999, 89/1999, 11/2001, 75/2002, 87/2002, 70/2003, 16/2004,
132/2004, 46/2005, 96/2005, 17/2006, 30/2006, 69/2006, 115/2006,
93/2007, 121/2007, 45/2008, 37/2008, 28/2009, 51/2010, 26/2011,
14/2012, 17/2013—hereinafterEIA).

In the divorce proceedings, the court does not deal with issues

¢ Adult children must file suit themselves. His or her suitis dealt with in a litigious procedure,
but separately from the divorce, and the procedural provisions on marital disputes and disputes
from relations between parents and children referred to in chapter 27 of CCP are not used.

" In deciding the justice of a maintenance demand in a long-lasting marital community, the
court may also establishreasons of blame. This means that a spouse may during the period of
duration of the living community demand maintenance from the other spouse only if she or he
also fulfils the obligations that a marriage imposes on her or him (decision of the Higher Court
in Ljubljana, no IV Cp 6289/2005 of 25.1.2006 —computer database Ius-info).

8 Para 2, 3 art 411 CCP.
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concerning the extentor share of the spouses’ jointassets, nor the
issue of the division of jointassets. The spouses must arrange for the
division of property either by agreeing on it in the form of a notarial
protocol, which does not need to be enforceable, or such that one of
them proposes the division of the common assets in a non-litigious
procedure. If in the non-litigious procedure, it turns out that there is
in fact dispute between the spouses about the extent of joint assets or
the share in those assets, the court shall terminate the non-litigious
procedure and refer the spouses to civil litigation.”The non-litigious
procedure for the division of assets continues when the civil procedure
is completed (art 73 FC).!?

Before filing suit for divorce under FC, spouses who have
joint children over whom they exercise parental custody shall
attend preliminary counselling at asocial work centre. Preliminary
counselling, similar to the former advisory discussion, does not take
place if one of the spouses is of unsound mind, of unknown residence,
is missing, or if one or both spouses lives abroad. The spouses must
attend the preliminary counselling in person, without an agent. The
social work centre invites clients to preliminary counselling within 14
days of receipt of an application for preliminary counselling. It makes
a record of the completed preliminary counselling, from which it is
evident that the discussions were attended by the spouses who intend
to file suit for divorce (para 1, 2 art 204 FC).

The purpose of preliminary counselling is to help the spouses
to determine whether their relations have deteriorated to the extent
that the marriage has become unsupportable for at least one of them,
or whether there is a possibility of sustaining the marriage (art 200
FC). Spouses whofind during preliminary counselling that there is a
possibility of sustaining the marriage, are informed by a professional
member of staff of the social work centre of the possibility of voluntary
participation in professional counselling in order to sustain the marriage.
This professional counselling is provided by social work centres

° The court directs to civil action spouses whose rights it considers less likely. The decision of
a non-litigious court on directing to civil action only binds the participants in relation to the
question of who must file suit and not also in relation to how large a share can be enforced in
a civil action — decision of the Higher Court in Ljubljaa, no Il Cp 2167/94 0f 4.5.1995 -SOVS
computer base.

10 Barbara Novak, DruZzinski zakonik z uvodnimi pojasnili — Family Code with introductory
explanations (1st edn, Uradni list Republike Slovenije 2017) p 92.
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(art 201 FC)." In the case of spouses who find during preliminary
counselling that the marriage is unsupportable for one of them, the
professional member of staff of the social work centre informs them of
the consequences of divorce, for them and for the family community.

In the preliminary counselling, the social work centre also obtains
information for an opinion on what kind of judicial decision oncustody,
maintenance and contacts of the child with the parents is in the child’s
best interests. In a divorce by suit, the social work centre must also
endeavour in the preliminary counselling to ensure that the parents
reach agreement on at least some of the child-related issues. For this
purpose, it presents the purpose and procedure of mediation to the
spouses. With the consent of the spouses, the social work centre may
continue preliminary counselling with a mediation procedure. The
spouses may also take part in mediation through other providers (art
202 FC).

FC does not determine that, when filing suit for divorce, the
spouses have to prove that they had previously attended preliminary
counselling, or the legal consequences of not participating (dismissal
of the divorce suit). FC only stipulates that the social work centremust
specify in the minutes of the preliminary counselling which person
did not attend the counselling and the reasons for her or his absence,
if known (para. 3 art 204 FC). A similar issue was raised on the
amendment of the Marriage Actof 2004, which stipulated that parents
who are not divorced must request the court to regulate the issue of
the custody, maintenance and contacts of a child with their parents,
and must provide proof from the social work centre that they have
tried to settle disputed issues with its help. The prevailing view was
that the application cannot be dismissed without calling on the party
to supplement it, since the law did not explicitly specify dismissal. In
accordance with the general provisions of CCP, the court had to invite
the applicant to supplement it. If the applicant did not complete the
application, the court dismissed the suit (para 5 art 108 of PCCP). In
the same way as described in the Marriage Act of 2004, the primary
concern of preliminary counselling is protection of the child’s best
interests, and it should be considered that when applying for a divorce,
parents must show that they have attended preliminary counselling. If
they do not submit this evidence, the court must invite them to complete

I Extra-marital partners who have problems in partnership life can also receive professional
counselling.
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the application according to the above-described descriptive rules. In
the future, this open issue appears to need to be explicitly arranged
in law.'?’FC envisages that the minister responsible for the family will
regulate the implementation of preliminary counselling in more detail,
but this important question for the exercise of the right to divorce does
not fall within regulations, which cannot regulate rights under the
Constitution (art 87 of the Constitution of the Republic of Slovenia,
Constitution of the Republic of Slovenia Official Journal RS - Uradni
list RS, no 33/1991-1, 42/1997, 66/2000, 24/2003, 69/2004, 68/2006,
47/2013, 75/2016 - hereinafter: Constitution).

If parents have reached agreement on any of the questions
concerning children (custody, maintenance,contacts with parents),
the agreement, which must correspond to the child’s best interests, is
recorded in the divorce procedure in the form of a court settlement.
Within a custody agreement, parents can agree that all children will
be with one of the parents, or that one child will be with one and the
other with the other parent, or that the parents will continue to have
joint custody of children after the divorce. An agreement on joint
custody must also contain agreement on the permanent residence of the
child, which parent shall be served with deliveries for the child, and
on maintenance (art 139 FC). The court examines the agreement on
custody, maintenance and contacts with parentsefrom the point of view
of the child’s best interests. In doing so, it also takes into account the
opinion of a child of sound mind, expressed by the child itself or by
a trustee, and the opinion of the social work centre on the child’s best
interests (art 143 FC).

If the parents do not agree on questions about the child or if their
agreement is not in the best interests of the child, the divorce court
decides on these issues. The court must decide on questions concerning
joint children of spouses, even if the spouse who filed the divorce
suit did not request a decision on these issues in the suit. The court
decides on these issues ex officio. Even when the spouse who filed
the divorce suit has asked the court to decide in a specific way on a
particular issue concerning a child, the court is not bound by her or his
demand (for example, it is not necessary for the child to be entrusted
to the care and upbringing of the parent who demands that, para 2 art

12 Such a solutionwasenvisaged in art 197 oftheproposed FC in: Mateja Kon¢ina-Peternel,
"197. ¢len predloga FC” in Karel Zupanci€ (ed.), Reforma druzinskega prava, predlog novih
predpisov s komentarjem — Reform of family law, proposed new regulations with commentary
(2nd edn, Uradni list RS 2009) p 284.
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408 and para 2 art 421 CCP).In relation to custody of children, the
court may also determine facts that the parties did not provide and
collect information necessary for a decision. Persons and organizations
that have the information needed for the decision are obliged to give
the court the requested data, even against the wishes of the person to
whom the data relate (para 3 art 408 CCP). The court must decide on
issues relating to children in accordance with the child’s best interests
(art 98 FC). Before reaching a decision, it must obtain the opinion of
the social work centre."’It must also take into account the opinion of a
child of sound mind, if she or he has expressed it personally or through
a person she or he trusts and has chosen herself or himself (art 143
FG). The court serves the judgment on a child who has expressed its
opinion in the proceedings and has already reached the age of 15 when
the decision was issued, in order that (the child) can appeal against the
decision on custody and the decision on contacts with parents (para 3
art 410 CCP).

In the case of the custody of children, the court may decide that
all children will be with one of the parents or that one child will be
with one and another with the other parent and, according to FC, also
that after the divorce the parents continue to have joint custody. The
decision of the court on joint custody must also include a decision on
the permanent residence of the child, which of the parents will receive
deliveries for the child, and maintenance (art 139 FC). In deciding on
custody, the court may also ex officio take all measures to protect the
child’s best interests. If the parents are not suitable for custody at the
time of divorce, but that it appears that the child could still return to the
parents, the court can remove the child and place it with another person,
in fostercare or in an institution and appoint a person who will take
over custody for the child. The measure of removing a child may last
for a maximum of three years but may be extended every three years.
If there are no prospects of the child returning to the parents, the court
can deprive the parents of parental custody. In the event of divorce, the
court may also decide to place a child in an institution because of her

13 The opinion of the social work centre, the purpose of which is to clarify certain specific
questions, has the essential characteristics and structure of an expert opinion. The social work
centre acts in disputes from relations between parents and children as a specific assistant
to the court. By gathering data on the personal and family situation of children and their
parents, it performs the tasks of an auxiliary investigative body and, at the same time, it has
a special procedural position that, due to its expertise and experience, is close to the position
of a judicial expert - judgment of the Supreme Court of the Republic of Slovenia, no. II Ips
682/2007 of 8.11.2007 - computer database Ius-info.
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or his psychosocial problems, which are such that the child is at risk or
they endanger other children in the family. This measure can also last
for a maximum of three years but can be extended by the court every
three years. When the court decides on the removal of a child, or her
or his placement in an institution due to psychosocial problems, it also
decides on the maintenance obligation of each parent and specifies a
particular way of paying maintenance, which in this case is usually
paid into a special account for the child. The child’s guardian, who
is established specifically for this case if the child is not placed into
guardianship, opens the account for this purpose. The court may also
at the time of the divorce restrict or withdraw the right of parents to
contacts.

If during the procedure of deciding on custody, maintenance and
contacts the court determines that the child’s best interest is endangered
and its protection cannot wait for the final decision at the end of the
procedure, it protects the child’s best interest by issuing an interim
order, for example, entrusting the child to the custody of one of the
parents, because the child is at risk with the one with whom it currently
1s; it determines the amount of the child’s maintenance, or limits the
right of contact between parents and children (art 411 CCP). The court
may also issue an interim order on the proposal of the parents or the
social work centre. The novelty of FC is that the court may restrict the
right to contacts, such that these take place under the supervision of a
professional from the social work centre or an institution in which the
child is placed, only with an interim order and no longer with the final
decision. The duration of this interim order is limited to a maximum
of nine months. Supervised contacts can be carried out for a maximum
of two hours per week (art 163 FC). These and other temporary orders
are issued in accordance with the provisions of EIA and apply until the
final decision.

The court sends a divorce judgement within eight days of its
issuance to the appropriate administrative unit, which enters the
divorce in the register of births, marriages and deaths (para 4 art 98
FC). Divorce is counted among legal disputes referred to in chapter 27
CCP (art. 407 CCP) and is therefore subject to litigiousprocedure.
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2.1.3. Procedure of divorce by suit

Divorce proceedings commence with service of the suit on the defendant.
The parties to the proceedings may appear themselves or authorize a lawyer to
represent them. The plaintiff may withdraw the divorce proceedings without
the consent of the defendant until the end of the main hearing, and with her or
his consent until the proceedings have been finally concluded (art 417 CCP).
If the plaintiff dies during the divorce proceedings, the plaintiff’s heirs may
continue the divorce proceedings within six months, in order to prove the merits
of the suit.!*A suit has merit if the reason for divorce of unsustainability
of the marriage exists. If the procedure for divorce has not commenced
prior to death, the heirs cannot commence it, because the right to sue
for divorce is a personal right that does not pass to the heirs.

The public is excluded from divorce proceedings (art 407 CCP).
The court decides on the costs of the procedure at its own discretion
(art 413 CCP). In the context of this provision, the court also takes into
account the reasons that led to the unsustainability of the marriage.
Blame for the divorce also enters into law here, not just in relation to
maintenance of a spouse, through the back door.

The final decision by which a marriage is divorced cannot be
annulled or altered on the basis of a motion for the protection of legality
or a proposal for a renewal of proceedings, regardless of whether one
of the parties has concluded a new marriage (art 420 CCP). Revision in
a dispute on divorce is also not allowed.

If, after a decision is handed down in divorce proceedings, the
circumstances in relation to child custody and contacts change, each of
the former spouses and the social work centre may request the court to
issue a new decision (para 4 art 421 CCP). Under the general rules of
FC, it is possible to request the issuance of a new decision on the child’s
maintenancebecause of changed circumstances, except that in this case
only the claimant and the beneficiary or his legal representative is
entitled to demand it, not the social work centre.

2.2. Consensual divorce before the courts

A consensual agreed divorce allows spouses to resolve a marriage that
they no longer wish, in a dignified way.!>They thus do not need to “cause ill-

14 The rule is also used mutatismutandis witha consensual divorce (art 418 CCP).
15 Karel Zupangi¢ K, Druzinsko pravo - Family law (1st edn, Uradni list Republike Slovenije
1999) p81.
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feeling and wash dirty laundry” before the courts. However, for a consensual
divorce, the spouses must be able to reach agreement not only that they no
longer wish to be married, but also agreement on all the essential issues that
arise upon divorce in relation to them and their joint children. Solution of
these issues is intended to prevent the possibility of frequent all-embracing
tortuous civil actions between the spouses after the divorce.

The court decides on a proposal for a consensual divorce in
litigiousproceedings. The marriage is divorced only if the spouses attach to
the application for divorce:

1. an agreement between the spouses on custody and

2. on maintenance of common children and

3. on their contacts with children

And in the form of an executable notary protocol have concluded
4) an agreement on the division of common assets;

5) an agreement on which of the spouses who lived in rented housing,
remains (when both spouses are stated in the rental contract as tenants) or
becomes tenant of the housing (when only one of the spouses was stated in
the contract as tenant and the other was only stated as a person who used the
housing with the tenant) and

6) an agreement on maintenance of a spouse who does not have the
means of subsistence and through no personal fault is unemployed.

Before filing a proposal for a consensual divorce,spouses who have joint
children attend preliminary counselling at a social work centre in accordance
with the rules described in a divorce by suit. The social work centre also obtains
data in the preliminary counselling for an opinion on whether the childcare
agreements are in the child’s best interest. In the case of a consensual divorce,
FC does not stipulate that, when filing a proposal for a consensual divorce, the
spouses must show that they had previously attended preliminary counselling
or the legal consequences of non-participation. In the same way as in the case
of a divorce by suit, even in a consensual divorce, the application may not be
dismissed without a prior invitation to the party to supplement it. In the case
of a consensual divorce, too, this issue should be explicitly regulated in the
future.

Before a court disolvesa marriage, it checks whether all the necessary
agreements are attached and whether agreements in relation to children
conflict with the child’s best interests. Before deciding whether the child’s
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best interests are well taken care of in the agreements, the court must obtain
the opinion of a social work centre. It must also take into account the opinion
of a child of sound mind if she or he has expressed it by herself or himself or
through a person she or he trusts and has chosen herself or himself. If the court
finds that any of the attached agreements on children is not in the child’s best
interests, it does not replace it with its own decision (the court does not decide
in a consensual divorce), but calls on the parents to change the agreement,
otherwise it dismisses the proposal for a consensualdivorce (art 96 FG). In this
case, the parents may later file a new proposal for a consensualdivorce or, if
new agreement is no longer possible, each of them files suit for divorce.

In a judgment by which the court dissolves a marriage on the basis of a
proposal by the spouses for a consensualdivorce, the court also decides on the
costs of the procedure, at its own discretion. A judgment by which a marriage
is dissolved on the basis of a proposal by the spouses for a consensualdivorce
may be challenged only on the grounds of a material breach of the provisions
of litigiousprocedure, because of which the party agreed to file the proposal
in error or under the influence of force or cunning, or when the statutory
conditions for divorce on the basis of a proposal for a consensual divorce were
not met (art 419 CCP).

2.3. Consensual divorce before a notary

Spouses who do not have joint children over whom they exercise parental
custodymay be divorced by agreement before a notary and no longer before a
court. As in a consensual divorce before a court, the spouses must also arrange
all the essential issues between them, before the notary. They must agree on
the division of joint assets, which of them remains or becomes the tenant of
the dwelling in which they live, and the maintenance of a spouse who does not
have the means to live and is unemployed through no personal fault.

The divorce agreement and agreements governing the mutual relations
of spouses after the divorce must be drawn up in the form of a notarial protocol.
Although the FC does not explicitly specify this, these agreements must be
concluded in the form of an enforceable notarial protocol. This follows from
the general requirement that all maintenance agreements between adults must
be concluded in the form of an enforceable notarial protocol and from the
requirement that all the main issues related to the divorce should be finally
resolved with a consensual divorce.

A marriage is deemed to have been dissolved on the day of signing the
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notarial protocol. The notarial protocol on the divorce is the legal basis for
registration of a divorce in the register of births, marriages and deaths. The
notary is obliged to send it to the appropriate administrative unit within eight
days after its signing (art 97 FC).

3. IN CONCLUSION

According to the FC, a marriage of spouses without joint children can
be divorced by agreement before a notary if the spouses have agreed on all the
essential issues after the divorce. This method of divorce relieves the courts
and, at the same time, allows a quick divorce procedure in which the essential
issues between the spouses are resolved and where the accelerated divorce
procedure cannot endanger the best interests of children.

In the case of spouses who have joint children, the FC stresses concern
for preservation of the family. Before a lawsuit or proposal for a consensual
divorce is filed, the spouses must attend preliminary counselling at a social
work centre. Preliminary counselling, unlike the former advisory discussion,
is no longer intended merely to obtain information for the purpose of
formulating an opinion for the court and encouraging parents to agree on issues
relating to children in divorce proceedings. FC also encourages agreement by
offering mediation as a possible means for amicable settlement of disputes
and professional counselling for the preservation of a marriage when, during
preliminary counselling, the spouses consider that this is still possible. With
this arrangement, the state protects the family and thus the child’s best interests.

The FC also protects the child’s best interests by enacting the principle
that both parents continue to have primary responsibilities for custody of a
child. In line with this rule, the court may decide in divorce proceedings under
the new regulations that the child will remain in the joint custody of both
parents after the divorce. The child’s best interestsare additionally protected
by the arrangement in the divorce procedure that, when deciding on custody
in a divorce by suit, the court can, ex officio, order all measures for protection
of the child’s best interests.
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Prof-Dr. Barbara Novak, University of Ljubljana, Faculty of Law

DIVORCE LAW UNDER THE NEW SLOVENIAN FAMILY CODE

According to the new Slovenian Family Code, a marriage can be
dissolved on the basis of suit or by agreement. However, under the new
arrangement, a notary is competent for a consensual divorce when the spouses
have no common children. The spouses must agree in front of him about all
the essential issues after the divorce, in the form of a notarial protocol.

Spouses with joint children, before filing a suit or motion for a
consensual divorce, must attend prior counselling at a social work centre.
During the counselling, the spouses must decide whether their relations
have so deteriorated that the marriage has become unsupportable for at least
one of them, or there is still a possibility of sustaining the marriage. If the
spouses find that the marriage is unsupportable for one of them, the centre’s
professional staff informs them about the consequences of divorce for them
and for the family community and presents to them the purpose and procedure
of mediation. If there is a possibility of sustaining the marriage, the spouses
may attend expert counselling for preservation of the marriage.

Atthe time of divorce, spouses are also provided with housing protection,
on the basis of which a spouse may request that the other spouse leave the
housing in which the spouses live or lived together, or part of that housing.

Keywords: dissolution of a marriage, divorce by suit, consensualdivorce,
divorce in front of a notary, preliminarycounselling, housing protection.
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Prof. Emilija Stankovic¢*

LAESIO ENORMIS O] THCTUTYTA PUMCKOI ITPABA CO
PE®OPMHUCAHOI' - MOJAEPHOI' UHCTUTYTA

UDK: 347.447.8:340.13(37)
Original research paper

Abcmpaxkm: Laesio enormis uncmumym, Koju je no ceemy cyoehu
yeeo Jluokneyujan Kao jeoHy y HU3y mepa Kojuma je dicerneo 0a cnpeyu
nponaoarbe pumcke opaicase u nomozHe et onopasax. Cepxa my je ouna oa
3QWMUMU CUpomMauine u cnpedu joul eelly KoHyenmpayujy 3emme Ha Cmpanu
BENleNOCEOHUKA, MUMe WMo je 00380JU0 PACKUO Y2080pa O KyHOnpooaju
yeex kaoa Huje niaheHa Hu NONOBUHA 8PEOHOCMU HEeNOKPEeMHOCMU Kojad je
npeomem yzosopa. [lymem peyenyuje npasuno laesio enormis je ymuyanao
Ha MoOepHa npasa u eehuna OypiHcoackux 3aKOHUKA ea caopoicu, Hajueuhe
y Hewmo uzmerbeHom o00auxy. Aycmpujcku epahancku 3axonux uz 1811.
200uHe caopxcu oopedde o uncmumymy laesio enormis, ¢ mum wmo ce
nomoh npysca camo oHome Ko ce Hana3u y He3HAary U 8e3aHd je 3a poK 00 mpu
2ooune. Cpncku epahancku 3akoHuka jecme pahen no yeneoy na Aycmpujcku
2pahancku 3aKOHUK anu cy peuterba 0py2ayuja Kaod je ped 0 080M UHCIUMYNY.
Cpncku epahancku 3aKOHUKA NPYHCa 3aumunty, Kao U pumcKo npaso, MHO20
wupe, jep je laesio enormis KkoHcmamosana o0jeKMusHo, na WMUmMu C8aKo2
Ko je owmeheH jep je ucnoo nonoguuHe yerne npooao y HyHcou uiu y opyeom
MewKoM noNoxcajy, mada My je npasa epeonocm ouna noswama. Ilpunuxom
uspaoe Haypma Ipahanckoe 3axonuxa Penyonuxe Cpbuje nocmasma ce
numarbe uncmumyma laesio enormis u mo nogsooom unanosa 139. u 129.
cmas 2 3akona o obnueayuonum ooHocuma. Jlaxie, paou ce Ha ca2neoasarsy
HOBUX OKOTHOCMU 8€3AHUX 30 084] UHCMUMYM U FUXOBOM YBAXCaA8AIbY NPU
cmeaparsy Ho8UX iU MoOUPUKosarLy nocmojehux Hopmu.

Kuyune peuu: laesio enormis, pumcko npaeo, Aycmpujcxu epahancxu
saxonux, Cpncku epahancku 3aKOHUK, 3aKOH O 00IU2AUUOHUM OOHOCUMA,
HO6a peuierpa

* PenoBuu mpodecop, [Ipasuu dakynrer - Kparyesair
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Wuctutyt laesio enormis cBakako TpeACTaB/ba jeAaH OJ 3HAYajHUX
WHCTUTYTA 32 YMjU HACTAHAK 3aXBalHOCT Ayryjemo Pumspanuma. Haxko, je
npemnrao ayr MmyT, U y3 HeKe MoAuduKalije, mocTao Ie0 CaBpeMEeHUX Ipasa,
NHUTake BPEMEHa HEerOBOI' HACTaHKa je, Moo Ou ce pehu, 1 Janac akTyesHo.

Benuku 6poj pomaHucTa je MUILIbEHA Ja j€ UHCTUTYT laesio enormis
Mepa, Kojy yBoau JycTuHHWjaH, a Ja je Aeo Tekcta y JlMokienujaHoBOM
PECKPHIITY KOjU C€ OTHOCH Ha OBaj HHCTUTYT, MHTEpHoiupaH.! nak, mocToju
jeman Opoj TeopeTHyapa Koju 3acTymajy JApyrauuja MulUbema. [Ipe cBera,
ped je 0 MUIIJBEHhY PEHOMHUPAHOT poMaHucTe, npodecopa Koporena, koju o
UHCTHUTYTY laesio enormis TOBOpH Kao o MepH [luokienunjana, Heymyurajyhu
ce MpH TOM y ITPpoOJIeM WHTEPIOalja.>

Laesio enormis ka0 UHCTUTYT, Mepa je Kojy je yBeo /luokienujan y
CKJIONYy CBOJUX pe(POPMATOPCKUX AKTUBHOCTH KOj€ j€& CIPOBOJIUO Y CBUM
chepama XKuBOTa, a HAjIpe U HAJBUILIE y LIMJbY OUyBamba U jadyamba pUMCKOT
napcrsa.® [loueB on yBohewa HOBOr oOnuka ap:xkaBHOT ypehemwa, Tepapxuje,
npeko pedopMu aIMUHUCTpAIlH]e, BOJCKE, TPUKYIIJbarba Iope3a, MPUBPEIHNX
pedopmu, Bepcke MOIMTHKE, TIa 10 AOHOIIema EnukTa o 1ieHaMa, moKymiao
je na ypeau cBe cdepe KUBOTa U 3ayCTaBU HapacTajyhe HeBoJbe IapcTBa. 3a
MOKPETake U CIPOBOHEHE CBUX MOMEHYTHX pedopMU OWIO je HEONXOIHO
JIOHOCUTHU M HOBE Ipomnuce, mro je Jnoknenujan u ynHuo. /[oHeo je mpeko
XHJbay 3aKOHCKUX TPOMHCA. 3HAYajHO MECTO Mel)y JOHETHM 3aKOHCKUM
MPOIMKCHMa 3ay3UMa PECKPUIT U3 285. TOAMHE, KOJUM j€, KaKO Kake BEJTUKU
Opoj pOMaHHUCTA, YBEJEH UHCTUTYT laesio enormis.

PomanucTy koju 3acTymnajy MUIUBEHE Ha laesio-enormis HUje UHCTUTYT
JIMokIienjaHoOBOT TIpaBa, TIojla3e Of CTaBa Ja je KIaCHYHO PHMCKO IIPaBO Y
norieny onpehuBarma LIEHE OCTaBBATIO CTPAaHKaMa MOTIyHY ciobomy. Yak cy
nocrojana oapehena npasmia cagpkana y JycruaujaHoBum Jlurecrama koja cy
NPOKJIaMOBaJIa ¥ MOTBphKBaia oBaj mpuHIMIL* MeljyTim, mope 0BakBor cTaBa y
OKBHpHMa ITPUBATHOT IpaBa, Ha IO/IPY4jy jABHOT MpaBa Cy jOI y BpeMe KIIaCHYHOT
npaBa HEKMM 3aKOHMMa JIoHeTe ofpel)eHe Mepe MPOTHB BUCOKHUX LICHa, MPe CBera
JKHTa, Meca Kako 6u 6uie o0e30ehene 0cCHOBHE MoTpede CTAaHOBHUIIITBA.

! Bonfante, Instituzioni, 10.u31., ctp.490; Perezzi, Instituzioni II, 2. u3n., ctp276.; Arango
Ruiz, Instituyioni, 13.m31.,cTp339.; Joers-Kunkel-Wenger, Roemsche Recht, 3. u3a. ctp.230.;
R. Monier, Manuel de droit Romain I, ctp. 169.; Zuleta, The Roman Law of Sale, Oxford,
1945., ctp. 19-20 .

2 Koporerr, Oupt pumckera nipasa [1/2, O6murarmjcko npaso, Jbyosisana 1955, crp. 215

3 Kapajosuh, E., Juoxneyujanos Eouxm o yenama, Kparyjesar, 1997, ctp. 71; Crankosuh,
E., Laesio enormis BpeMe u cBpxa HacTaHka, 300opHuK: Of caveat emptor no caveat venditor,
Kparyjesar, 2009, ctp. 3

*D.44,16,4,D.19,2,22,3
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Wneja o iustum pretium jaBuina ce BpIJIO paHo, joir o 100a ABrycra. Join
OJ1 TaJa PUMCKa JIp)KaBa, MoceOHO y 00JacTH jaBHOT MpaBa JOHOCH YMTAB HU3
MPOIKCA KOjH UMajy 3a LIWJb 3aIITHTY HHTEpeCca HajCHPOMAIITHUJUX CJI0jeBa, KaKo
6u ce 6ap 3a Majo yOnaknia Temka kiacHa 6op6a. Y nepuony ox I - I1I Bexa
Biagapu Mimriepuje cy y BHIIIe HaBpara JOHOCHIIM IIPOITHCe 3a U30eraBame rnopacra
1eHa oapehene pode, mpe cBera >xutapuia (OCHOBHE KUBOTHE HAMUPHHUIIE).®
VY Hu3y NOKyIIaja, jefaH O 3Ha4ajHUjUX HMAKO IO pe3yiTaTuMa Oe3ycCrellaH,
010 je OHaj KOjH je YUnHHO JyiaujaH y HaMepH Ja CIIpeyH MOCKYIUbEHE KUTa
y AHTHOXMju.* OBOM LUJbY 3alUTHTE CHUPOMAIIHMX, a MPE CBEra BOJHHKA,
CItyH U no3Haru JluoknenrjanoB EnukT o ienama “de pretiis rerum venalium ™
u3 301. ronune. Hajeehu, anu u 3a1mu MporoHuTesb Xpuirhana, MOKyIIao je
U Ha OBaj HaUYMH yBOleHeM MaKCHMAaJIHMX II€HA 32 BEJIMKU OpOj HAMUpPHHUIA
U yciyra, a MojJ IpeTHOM CMpPTHE Ka3He, OJIAKIIATH I0JI0XKa] CUPOMALTHUX
ciojeBa. VI HeKH Jpyru jaBHOINPABHU TMPOIMUCH M3 MOCTKIACHUYHOT MEpHOIa
uMajy TeHJEHIM]y OrpaHHuaBame CJI000/e yroBapama ILIeHa, a HapOYHTO U
IIpe CBera KuTa, Koja je 3aucTa Omjia OCHOBHA >KUBOTHA HAMHUPHHIIA U 3aTO
on nHajpeher 3Hadaja. CBe OBe MM0jaBe MOBE3aHE Cy Ca HA0ABKOM OCHOBHHUX
KUBOTHHX HAMHUPHUIIA KOja je 300T JeBaiBallyje HOBIIAa OMBaja CBE TeXa U
Texa. 3 cBUX OBUX pa3iiora JIOTHYHO Aelnyje Aa je JJuokienujan mepy laesio-
enormis yBeo ynpaBo Jia OW 3alITUTHO CHPOMAIIIHE M CIIPEYHO MpeTBaparme
TOT CJI0ja CTAHOBHUILITBA Y KOJIEHE. YIIPaBO Y H-ErOBOM IEPHOY Ta M10jaBa je
y3elna Maxa, a JInokienujan je xeneo aa cauyBa pUMCKO I[apCTBO, T€ CY U CBE
IBerose peopme Ouiie ycMepeHe y ToOM IpaBily.

Pasnore yBohema OBOTr TpUHIMIIA W HEHETOBE ONpaBIaHOCTH Tpeda
TPAKUTH Y OKOJTHOCTHMA TOT repuoza. To je mpe cBera nepros TEIIke Kpuse,
MamuX 3eMJBUIIHUX IMOCETHHKA W javyama BEJIMKHX 3EMJBUIIHHX MOCena
(potentiores) KOju Cy CBE BUIIIE TYTaJIU MaJie 3eMJbOITOCETHUKE ITPeTBapajyhu ux
y kosoHe. CeJbaliy, U3JI0KEeHH MHOTHM IPATUCITIMA, OWITH CY €T3UCTEHITN]aTHUM
norpedemMa npuHyheHn aa mpoaajy 3emsby y oecriewe. Uurajyhu titul C. 4. 44.
De rescindenta venditione, BETUMO J1a OJ1 TAMOIITEHHX 1 8 IIAPCKIX KOHCTUTYIIH]a
HanazuMo 14 ox Jlnoksenujana, a Mmel)y oBuMa HajMame 7 Koje Cy U3/1aHe Kao
PECKPHIITH Ha MOJIOE ceJbaKa M 3€MJbOMIOCETHUKA KOJU Cy TPAXKHIHM O] Ilapa
nomoh, jep cy MopaJyii IpoJaTv CBOjy 3eMJbY HCIIOJI IIeHe.

Kao u Benmukm Opoj npyrux m3pasa, Tako W u3pas ,laesio enormis®,

3> Giacchero, M., Edictum Diocletiani et Coleegarum de pretiiss rerum venalium, I Edictum,
Genova, 1974,ctp. 1.

¢ Aunuuianus Marcellinus, XXII, 14, 1.

7 Xopsar, M., Tlpexkomjepro omreheme (Laesio enormis), Pax JyrociaseHcke akaiemuje
3HAHOCTHU U YMjE€THOCTH.
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notude on miocaropa.® Jlakie, HemMa ra y pUMCKUM u3Bopuma. M3pas ce
omHOCH Ha T3B. omreheme mpeko monoBuHe (ultra dimidium iusti pretii).
Canp:kajHO M TEPMUHOJIOUIKH THTAIE je TMOBE3aHO Ca MPABUYHOM IIEHOM
(pretium iustum). VI3 Tor pazmora MHOTH POMaHHCTH TOBOPE O IOCTOjamby
BEJIMKE CYNPOTHOCTH u3Mel)y npasuna laesio enormis 1 OCHOBHUX ITOCTaBKH
KJIACUYHOT TpaBa o cJI0001 yroBapama IIeHe. JeaH o/l KJIby4HUX apryMeHaTa
uM je [aynmycoB (Paulus) Tekcr: ,,...Y Kynonpojaaju je IpUpOTHO JOMYCTUTH
CTpaHKaMa J]a CTBap Marbe BPETHOCTHU CKYIIJbE MIPOAAJY U Ja CKYIUbY je(TUHU]je
KyIIe....TaKO je U KOJ| yroBopa o Hajmy.”® IIpe moHOIIema pecKpHnTa Kojum
Jluokienujan yBoau UHCTUTYT [aesio enormis, OH caM je y BHUIIIE HaBpara
JIOHOCHO TIpaBMjIa KOjUMa je MOTBphUBAO OBakaB KJIaCMYaH CTaB. Tako je
JuoxienujanoBuM peckpurntoM u3 293. rogune, C. 4, 44, 2, npomnucano nia
3a packuj Kymnornpojaje Hehe OUTH T0BOJHHO /I1a j€ 3eMJBHUIITE MTPOAATO UCTION
1IeHe, HUTH he ce To cMarparu Ja je Kymai| HecaBecTaH.'® Y UCTOM TUTYIIyCy
PECKpHUIITA MPOMHICAHO je Ja ce MpeBapa LEHH IO OKOJIHOCTHMA W3BPIIEHE
panme, a He IO BUCHMHHU LieHe. !

O omrehewy npeko MOJIOBUHE TOBOPU c€ Yy JYCTHMHHM]JaHOBOM KOJIEKCY
(C. 4, 44, 2 u 8): ,,iponaBall HEMOKPETHOCTH MOKE TPAXKUTH PACKHU]] yTOBOpa
0 KYIOMPOJaju YKOIUKO j€ HEMOKPETHOCT MPOAa0 3a Mame O] IOJIOBUHE
EHE BPETHOCTH YKOJIMKO KyTall He O J0IUIaTHO pas3NuKy Yy LIEHH, A0 MpaBe
BPEIHOCTH HEMOKPETHOCTH. YTOBOP j€ MOrao OUTH PaCKMHYT CaMoO aKo je ped
0 KyIOTIPOJIaju HEMMOKPETHOCTH U CaMO Y KOPHUCT MPO/aBIa. 3a MPUMEHY OBOT
npaBuja HUje Owta nmotpedHa 3abmyna. Kpurepujym npumene npuHIuna 6mo
j€ uucTo 00jeKTHBaH, Tj. OMIIO j& TOBOJHHO CaMO MOCTOjame ormTehema nmpeko
nosioBuHe.*? [locrojame 3a0iye TpakeHO je KacHHUje Y CPEeIHmhEBEKOBHOM
npagy.:

Jomr y Bpeme Jlnokiienivjana Ha3upaia ce mojesa napersa Ha Mcerouno
u 3anagno. Cam J[mokienujad je 3a cBojy npecToHuily u3abpao Hukomenujy,
i je YOpKOC TOME IIOCTOjaio 3aKOHOAABHO (IIPaBHO) jEAWHCTBO Ha
yntaBoj tepuropuju. o momene je momwio 395. rommue. Kao HemmHOBHA
MOCJIEIMIIA TIO/IEIe jaBJba CE M HEjeIMHCTBO MpaBHOT crctema. McTok ce Opike
npuiarolaBao HOBHM CUTYyaIlMjaMa I1a ce caMuM THM Opoke 1 pa3Bujao. Cmarpa

8 Zimmermann, R., The Law of Obligation, Roman foundation of the civilian tradition, New
York, 1996, str. 259

’D. 19,2,22,3

10C. 4,44, 4

1'C.4,44,10

12 Koncrautuuosuh, M., Quimehermwe npexo nonosune u seienawku y2osopu, Anamm, 6p. 2,
Beorpan, 1954, ctp. 213

13 Cranojesuh, O., Kapaxmep nosne pumcke Hunepuje, Auamu, 6p. 4, beorpan, 1961, ctp.
673
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ce J1a je BeuKu Opoj KoMeHTaropa Ha MICTOKyY U3 Ipe/1jy CTUHH]aHCKOT ITepro/a,
poy4aBao 1 o0jaimaBao Beh goHeTa nmpasuia. Tako je u JJuoknenujanoBom
PECKPHUIITY KOJUM j€ YBE/IEH UHCTUTYT laesio enormis 101aTO 00jalllbembe: ,,/1a
ce cMarpa MamOM LIEHOM, aKo HMje HcilaheHa HU MoJoBHHA IMpaBe IeHe. ™
[Mpumewyjyhu uHCTUTYT laesio enormis y ICTOYHOM LIapCTBY Y KOHTUHYHTETY,
era npey3uMa 1 BU3aHTHjcko paBo. Cyznehu o nmpaBuirMa Koja cy cajipskaHa
y basunukama npumeHa MHCTUTYTa je MPOIIMPEHA Ha MPOJajy CBUX CTBapH.
Wnak, u f1ajbe je yCTaHOBJbEHA CaMo y KOPUCT MpojaBiia. BapBapcke npxaBe
KOj€ Cy HacTaJle Ha TEpUTOPHUjH 3araJHOT PUMCKOT IAPCTBA HUCY NPUXBATHIIE
WHCTUTYT laesio enormis. 300pHUIM TpaBa Koje Cy T Ap)KaBe JTOHEIE, T3B.
BapBapCKU 300PHHIIM PUMCKOT IIpaBa CaapiKe MpaBUiia CyNpPOTHE Cap>KUHE:
,,HIKO HE MOX€ PAaCKMHYTH yTBpheHy Mpo/ajy.....cTora MITOo je 3a Maly LeHYy
CTBap npopaao.**

CBUM TmIocaTtopuMa M TOCTIIOCATOpUMA 3ajeIHUYKA je JKeJba Ja
NpUMEHY WHCTHTYTa laesio enormis npommupe. Ta mpommpema Hajupe
oOyxBarajy Kymma, a KacHHje W apyre yrosope. McroBpemeno cnenehu
TEOPH]jy T3B. JETHCTA laesio enormis OCTaje MHCTUTYT 3a YHjy NIPUMEHY CE
3aXTeBajy U CyOjeKTUBHHU €JIEMEHTH OCUM O0jeKTHBHE YM-EHUIIE omTehema:
noTpeOHa je CTBapHa WJIM IIPETIIOCTaB/beHa 3a0ITy/1a, YakK yBOJIe U 1ojaM dolus
re ipse, KOHCTpyHcaHe mpeBape.'® Tako je JOIIO0 10 BEIUKOT OJCTyHama Of
00jeKTUBHOT KapakTepa omrehema NPEeKo MOJOBHHE KOJH j€ yCTaHOBJbEH
NpaBUJIMMa PUMCKOT TPaBa.

CpenmepekoBHa CpOuja ce y MOTIYHOCTH pa3BHjaja MOJ yTHIAjeM
BH3aHTHjCKOT TpaBa. Jlakie, WmEH MpaBHU CHCTEM je OMO 3acHOBaH Ha
TeMeJbHMa PUMCKOT TIpaBa M TO y IBa 00JIMKa, Kao TPaIuIIHja U Kao pererniiyja.
BnacrapeBa Cummaema, xao cBeOOyXBaTHa EHIMKIIOTIECIM]a BH3AHTH]jCKOT
IPKBEHOT W CBETOBHOT TIpaBa, MPEBe/ICHA j€ Ha CIIOBEHCKH j€3HK M KaO TaKBa
kopuiheHa je y cprickoj, Oyrapckoj, pyMyHCKO] U pyckoj IpkBH. Kako je peu
0 BeoMa OOMMHOM Jieny ca Behum Opojem IpKBeHHX TpaBuiIa HHje Oarr 6uo
cpehan n36o0p 3a mpumeny. To je 6uo pasznor ga ce 1348. roquHe caunHy jeaH
kpahu mpeBon, ckpaheno uzname Brmacrapese Cuwmaeme, ,,paam morpeda
apckor cyma.“’ vV rtoj ckpaheHoj Bep3uju CKOpO J1a HHje OWJIO MPKBEHHX
MpaBHJIA, AJIM CY 3aTO OCTAJIA CBU CBETOBHHU 3aKOHW BH3aHTH]JCKUX L1apeBa.t®

4 Sirks, A.J.B., La laesio enormis en droit romain et Byzantin, The Legal History Review,
Antverpen, LIII, 1985, str. 298

15 Lex Romana visigotorum, V.4.7.

16 Crankosuh, E., Laesio enormis y puMCKOM TIPaBy U CPEIFEBCKOBHOM TIPaBy, YCKIahjuBame
mpaBHOT cuctema Cpbuje ca crannapuma EBporicke Yuuje, Kparyjesar, 2016, ctp. 26

7 hoposuh, B., Ucmopuja Cpoa I, [Tupot, 2006, ctp. 262

18 Moumem
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[IpaBuna cBeTOBHOI MpaBa Koja Cy ce mpumemuBaia y CpOuju Ouna
Cy cajpkaHa Yy ,,JeqHO] KIbMXHUIHU 32 KOjy C€ jOII yBeK HE 3Ha Ja JIU je
MPEBOJI HEKE BU3AHTH]CKEe KOMITMIIAIM]E WM j€ CAaMOCTaNIaH JyKHOCIOBEHCKH
pan.® Peu je 13B. JyCTHHMjaHOBOM 3aKOHY, KOjU j€ CacTaBJbeH OJ MpaBHJIa
caapxkaHux y: 3emmopaonuukom 3akowny, Exnoeu (JlaBa III Cupwujua, 717-
741), Ilpoxupony (Bacunmja I Maxkenonma, 867-886), Bacuiuxama (JlaBa
VI Mynpor, 886-912), HoBena BU3aHTHJCKUX LIAPEBa, KAO0 M HEKUX MPABHUX
30upku.?’ Wnaue y Jycmunujanoeom 3axkony ce Hallaze MpaBuiia O KYIIOBUHU
U IIPOJIaj 1, 3aKYILY, TIOKJIOHY, TPaMIIH, 3aJI0TY, JEMCTBY, CBEJOLIUMA, TaJb€BUHU
CJIy4ajHO] ¥ HAMEPHO], HacaehuBamy, Jeno3uTMa, MUpasy, pesbyou, kpahu,
pa300jHUILTBY, a HajBUILE O 3eMJbOPAIHH.

Haxne, Jycmunujanosum 3aonom je 'y CPICKO CPEIHEBEKOBHO MPaBO
,,JOIIO* TIPaBUIIO O laesio enormis, M Kao TaKBO C€ MPUMEHHUBAIIO. ,,AKO
KO TMPO/ia HUBY WJIM BUHOTPAJ WIH APYTO IITO U y3Me Of (YTOBOpPEHE) IIeHE
MOJIOBUHY (HOBIIA) M OHJA ce MpeaoMuciu u Hehe aa npoja, 1a BpaTu HOBAIL,
a CBOje Ja y3Mme omeT. AKO JIW c€ YTBPAH Ja je AaTo W Majo BUIIE (HOBIA)
Ol TIOJIOBMHE (YrOBOPEHE) IIeHE, Jla OCTaHe KYNOBHMHA (OHAKO) KaKo je H
npojara.‘

CpenmeBeKOBHO TPaBO j€ 3anMCTa MPOLIMPWIIO TPUMEHY HHCTUTYTA
laesio enormis, HajIipe ¥ Ha TIOKPETHE CTBapH. BepoBarHO je aa je mpuMeHa
MHCTUTYTa TPOIIMPEHA Tpe CBera 300T pa3Boja W BaXXHOCTH TPrOBUHE Yy
CPEIEBEKOBHUM TI'pagoBHMa. 3arpaBo, Aa OW ce oHa yOp3ama, a yjemaHo
aKTepW 3AINTUTHIN ON HapacTajyhmx mpeBapa u MaiBepsanuja. Cremeha
U3MEHa MHCTUTYTA WIUIA j€ Y MPaBIly HETOBE MPUMEHE M Y KOPHUCT KyTIIa.
Jlasbe, MHCTUTYT laesio enormis ce OCUM Ha KyIONPOJajy, Kako je OWiIo 1mo
NpaBUIMMa PUMCKOT IpaBa, MOYME-E NMPUMEHUBATH U HAa YTOBOP O HajMy,
3aKyIy U CII.

TokoM uYMTaBOI' CPEIET BEKa MHCTUTYT laesio enormis je MemaH
U HaJONyHWaBaH APYrUM caapxkajuma. Tako je peuumo Joaara MopaiHa
CaJip>KMHA, 1A je Kao TaKBO MPaBUJIO Omilo mpuxBaheHO y KaHOHCKOM IIpaBy,
a 3aTUM j€ KpO3 KaHOHCKO MPaBO MOCTAJIO €0 MO3UTUBHOT CPEIHEBEKOBHOT
npasa.?

¥ Jupeuex, K., Ucmopuja Cp6a, Kyntypua ucropuja, Kesura I1, IIpesox Josan Pamonuh, ctp.
123

20 Maprosuh, B., Jycmunujanoe 3axon, CpemmbOBEKOBHA BH3aHTHjCKO-CPIICKA TIPaBHA
xommmnanmja, beorpan, 2007, ctp. 38

2 MapkoBuh, B., Jycmunujanos 3axoH, cpedrbe8ekosna GU3AHMUJCKO-CPNCKA NPAGHA
rkomnunayuja, Cprcka akajgeMuja Hayka W ymeTHocTH, beorpam, 2007, ctp. 66, 3akoH 0
MIPONIaju U KyIOBUHH (&)

2 Cuu, M., Ilpasuuna yena (iustum pretium)u roena npumena moxom ucmopuje, 360pHHUK

136



Wneja na uHCTUTYT laesio enormis Tpeba MPUMEHUTH U Ha KyIIla HUje
jemaBaina, Tako Aa AepuHUTUBHO, o1 XVI oHa mocraje crBapHOCT.? Mako
je mpaBuio npuxBaheHo, ocTalia Cy Hecllarama OKO TOora IITa MpPeCcTaBlba
MOJIOBUHY TPaBe BPEIHOCTH LieHe, 300T yera ce 3ampaBo YroBOpP U MOTao
pacKkuHyTH.

Penernuja puMcKor npaBa HacTaBJbEHA j€ M O FbeHOM BUIJBUBOM Tpary
ropopuMo uutajyhu u anamusupajyhu Oypxocke kxoaudukanuje. [oToBO
CBE Cy NPUXBATHJIC MHCTHUTYT laesio enormis, NOAYyIIE y HEIITO U3MEHEHOM
o0nuky, npunarohen nmorpedama KOHKPETHOT APYLITBA M JApXKaBe Koja ra je
noHocuna. [lpumepa paau, npu uspagu Dpanyyckoe epahanckoe 3aKOHUKA
[Totujepos npeasior je OMO 1a ce UHCTUTYT laesio enormis IpUMERY]je Ha CBE
TepeTHe yroBope. Taj mpeanor Huje npuxBaheH, ma ce MpaBUIIO HA TTOYETKY
IPUMEHUBAIIO CaMo Kajla j€ y MUTalky Ipojiaja HemokpeTHOCTH.?* OBo je 6uo
3axTeB HamoneoHa koju je yHeT y HIMTHPaHU 4iaH 3aKoHa.?

Cpncku epahancku 3axkonux noHeT je 1844. romune u paheH je mon
JUPEKTHUM yTULajeM Aycmpujckoe epahanckoe 3axonuxka 3 1811. roapune.
Hako Bpio cinuyaH CBOM HM3BOPHUKY y HEKHM JIEJIOBHMAa OBHM 3aKOHHUIH CE
WIaK pa3jiukyjy. Jeman oj JenoBa y KOME ce pasiiuKyje jecTe U JIe0 y KOjH
Ce€ OIHOCH Ha UHCTUTYT laesio enormis. Yak ce Moxke pehu 11a je y Tom nemny
yTHIIA] TpaBUJIa PUMCKOT IIpaBa Ha CPRCKuU epahancku 3akonux 6uo Behu.?

CaBpemeHa TeopHja Mo3Haje JBa HauuMHa oapehema MHCTUTYTa laesio
enormis, cy0jeKTUBHO U 00jeKTUBHO. 10 cy0jeKTUBHOM cXBaTamby MHCTUTYT
laesio enormis pe3ynTar je MaHe BOJbe: 3a0iyzie Wiu rpesape. Jla Ou npasuiio
OUJI0 MPUMEHEHO MOPajy OUTH KyMYJIaTHBHO IPUMEHEHE CBE OKOJIHOCTH, Kao
1 J1a ce IOCTOjarbe TUX YMIbEHUIIAa MOPa JJ0Ka3aTH. TakBa peliermna IpuXBaTHINn
cy ¢paniycku u AycTtpujcku TrpahaHcku 3akOHHK. OOjeKTUBHO CXBaTambe
MaK MoJjpazyMeBa U cMarpa Jia je JOBOJHHO JI0Ka3aTH MOCTOjambe Hecpazmepe
y3ajaMHUX JaBama (mpecTanuja) ga Ou omreheHa cTpaHa umana MpaBo Ha
samruty. Ham Cprncku rpaljaHcku 3aKOHMK HpUXBaTa OBAKBO CXBaTambe.?’
CaBpemenn Mahapcku 3akOHUMK Takohe mHpuxBaTra OBakaB cTaB.® JenHa
rpyrna caBpeMeHHuX rpal)aHCKuX 3aKOHMKAa cMarpa ja je 3adpaHa MHCTUTYTa

Marure cprcke 3a apymrseHe Hayke, 2006, H® 120, ctp. 199-225

2 Zimmermann, R., nas. deno, ctp. 263

24 Code Civil, wr. 1674, mpexomepauM ommtehemneM y Cilydajy MpoaBiia cMarpa ce omrehieimbe
mpexo 7/12, a y cmydajy xymma 1/10

2 Nicholas, B., The french Law of Contract, nznamwe Oxcdopm, 1992, ctp. 139

26 Crankosuh, E., Laesio enormis y Cprickom rpaljaHckoM 3aKOHUKY, Yekialusarse npasroe
cucmema Cpouje ca cmandapouma Eeponcke Yuuje, Kparyjesar, 2014, ctp. 31-37, 32

2 Msmemen wian 559 (5. Maj 1864) T'masa 17

28 Ptk.am. 201, map. 2. ca gomgarkom wi. 202 0 3eJIEHANTKUM YyTOBOPHUMA
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3eJICHAIIKUX YrOBOpa JOBOJbHA 1A 3aIITHTH €KBUBAJICHIIN]Y BPETHOCTH, TE Ja
npaBuia o laesio enormis HACY HU TOoTpeOHa. Toj rpynu npunazaajy: Hemauku
rpahancku 3akonuk (map. 138), [lIBajuapcku 3akOHHK O oOnmuranujama (4.
21) u Uranujancku rpahancku 3akoHUK (wi. 1448).

Cpncku rpahancku 3akoHMK § 559 ckopo je wmaentuyan § 934
Ayctpujckor rpahanckor 3akonuka. EBo Te oapende: ,,AK0 mpu TEpeTHUM
YroBOpHMa je[IHa CTpaHa HHUje MpUMMUJIa HU Toja OOUYHE BPEAHOCTU OHOTa,
HITO je APYTroj CTpaHM Jaja, oHja omTehena cTpana nMa mpasa 3axTeBaTu Ja
Ce YroBOp pacKkuHe  y npehaliime cTame MoBparTy.

Ho npyra crpana uma mpaBo op KaTH YroBOp, ako omreheHoM T0myH!
OHOJIMKO KOJIMKO JI0 OOMYHE 1I€HE HEe0CTaje.

Bpennoct ce y3uMa oHa, Koja je Owia y BpeMeHY Kaja je yroBop
3aKJpy4eH.

Omrehema TpeKo MOJTOBHHE HEMa YKOJIMKO je ped O yroBopuMa Ha
cpehy, nmponucano je usaMenama Cprickor rpahanckor 3akoHuka. M3menama
je mpojasal y ciydajy omrehema IpeKo TMOJIOBUHE jOIII BHINE 3aIlITHNEH, jep:
,Y ciydajy omTehema IPeKo MOJIOBUHE KyIall ako Xohe yroBop Ja OIpiKH,
MOpa UCIUIATUTH 1IeTy OOMYHY IIeHY.

[IpaBmio o omrehewy mpeko mnonoBuHe caapxkaHo y Cprckom
rpal)aHCKOM 3aKOHHMKY IPUMEHUBAHO j€ 3HATHO MIKPE, TOMITYjyhi HCKIbYYHBO
00jeKTHBaH KPUTEPHjyM, Oalll Kao U y pUMCKOM IpaBy.” buio je motpebHo,
aJli ¥ JIOBOJBHO, JIa jeJIHa CTpaHa y ABOCTPAHOM yrOBOPY HE MPHMa IO TOM
YTrOBOpY HU TOJOBHMHY BPEIHOCTH OHOTA INTO j€ JyroBaja WiH je Beh Omia
Jlana Ipyroj cTpaHu. Y TakBOj CUTYaIlju MOTA0 C€ TPAXKUTH PACKU]] YTOBOPa
6e3 003upa Ha OUJI0 KakaB CyOjeKTUBHU €JIeMEHAT.

Kako ce y Cpbuju Beh ayxu BpeMEHCKH MEpUOA FOBOPH, a U Paa Ha
u3paau ['pahanckor 3akoHMKa, IOCTaBJba CE MUTAKkE LITA ca JAJI0M 3aKOHUKA
KOju ce ogHocu Ha oOnuranuje. Muade, Beh cy opopmibeHe KOMHCHje ca
3aJ1aTKOM H3pajie 3aKOHMKa, Koje Cy jaajie cBoje Haupre. [lo jenHoM o muX,
OCHOBHY CaJpKMHY obOnuranuoHor nena Oyayher I'pahanckor 3akoHuKa
Cpbuje unnmo Ou: caja Bakehu TekcT 3akoHA O OOTUTAIMOHHUM OJHOCHUMA
(300) xoju je Baxxehu Beh Tpuaecerak ronuHa. be3 003upa Ha 3amcTa BUCOK
kBanureT 300 Mopa ce MPUCTYIUTH Ko HUKaLKju rpal)aHCKOT IpaBa y lbeHOM
obnuranoHom aeny. IlonasHe ocHoBe 3a u3paay aena I'pabhanckor mpasa o
oOnuranujama 6uie 61: 3akoH 0 00IUTralMOHNM OfiHOCHMa, CKHIIa 32 3aKOHUK
0 obnuramnujaMa U yropopuma, Kojy je uspaauo Muxamno Koncrarnnoswuh,
npodecop IlpaBHor ¢dakynarera y beorpany, mybnukoBana 1969. roaune,

2 Crankosuh, E., nas. deno, Laesio enormis y Cprickom..., ctp. 35
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Hauena eBporickor yroBopHor npaBa, Konsenuuje YjeanmeHux Haluja.

VY jeaHoMm oj Hampra rpaljaHCKOT 3aKOHMKA MOCTaBJba C€ IHTAHE
ofapeheHMX wW3MeHa Kaja je WHCTUTYT omTehema MpeKo TOoJIOBUHE
(mpexomepHor omrehema) y muTamy.

Wian 139 3akona o oOnuraiMoHUM OJHOCMMaA Tiacu: ,,(1) Ako je
m3Mmelyy o0aBe3a yroBOpHUX CTpaHa y JABOCTPAHOM YTOBOpPY TOCTOjajia y
BpeMe 3aKJbyuerha YrOBOpa OuMIvIefHa Hecpazmepa, omTeheHa crpana Moxe
3axTeBaTH MOHUIITEHE YTOBOpa aKo 3a MPaBy BPEIHOCT Taja HHje 3HAIa HUTH
je mopana 3Hatu.“ Caja ce mocraBjba MUTAKE JIa JIM C€ TIOHMIITA] YTOBOpa
MOX€E TPAXKUTH 300T MPEeKOMEpHOT omTehema ako ounriieHa Hecpazmepa He
TOCTOjH BUIIIE Y BpeMe Noin3ama Tyxk0e. OBakBO periemne 0o je npeasul)eHo
y ckui npodecopa Koncrantunosuha (unan 107 cras 3).

Jlakyie, OHO IITO je 32 MEHE Kao ayTopa OWUTHO jecTe, 1a MHCTUTYT
omrehema MpeKo MOJOBUHE MOCTOJU U AaHac. Jloaylie NpuiInyHO U3MEHEH,
any y nojequHUM Qazama BeoMa CIMYaH ca PUMCKUM HHCTHTYTOM. Peu je
0 jOUI jeIHOM, PEeKJI0O O ce YHUBEpP3aJHOM WHCTHUTYTY, KOJHU HaM je IyTeM
pelerniyje noapuio pUMCKO Mpaso.
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Prof. Emilija Stankovic¢

LAESIO ENORMIS - FROM THE INSTITUTE OF ROMAN LAW
TO THE REFORMED, MODERN INSTITUTE

Laesio enormis institute was, most probably, introduced by Diocletian
as one of the set of measures with which he wanted to prevent the distruction
of Roman state and help its recovery. Its aim was to protect poor and prevent
larger concentration of land in the hands of landowners by allowing the
termination of a sale contract if the price of exchange was less than one half
of its actual value.

Through reception, laesio enormis rule has  influenced modern
legislations and is incorporated in majority of bourgeois codes, most often
in a slightly chaged version. The Austrian Civil Code from 1811 comprises the
provisions of laesio enormis institute, but it is restricted only to helping those
who were not aware of the actual value and only for the period of three years.
Serbian Civil Code was made under the influence of Austrian Civil Code,
but its solutions related to laesio enormis institute are different. Serbian Civil
Code, similarly to Roman law, observed this institute objectively and, thus,
offered larger protection, that is protected everyone who, out of necessity or
hardship, sold something at less than one half of its actual value, although he
knew what was its actual value. During drafting the Republic of Serbia Civil
Code, the issue of laesio enormis institute was raised in relation to Articles
139 and 129, parag. 2 of the Law on obligations. Here, new cisrcumstances
are being considered related to this institute which need to be taken into
account when creating new norms, or modifying the existing ones.

Key words: laesio enormis, Roman law, Austrian civil code, Law on
obligations, new solutions
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Ipogp. 0-p [ejan Muykosur*

SAEJHUYKOTO BPHIEILE HA POIUTEJICKOTO ITPABO U
MNOAEJEHOTO POAUTEJICTBO I10 PA3BOJAOT HA BPAK BO
PEITYBJIMKA MAKEJOHHJA
— DE LEGE LATA DE LEGE FERENDA

UDK: 347.63:347.627.2(497.7)
Original research paper

Bo Peny6nnka MakenoHuja, Kako U BO TojieM Opoj €BpOIICKU 3eMjH,’
MOCTOjaHO Ce 3rojieMyBa OpOjoT Ha pa3BeACHM OpakoBH, HO BO HAIIETO
3aKOHOJIAaBCTBO, 3a pas3jiKa O]l €BPOICKUTE 3aKOHO/IABCTBA, BO MOCIEIHUBE
JielleHu U He Oellie U3BpIlieHa HUKaKBa peopMa BO OJJHOC Ha PErYJIUPABETO Ha
BPILLIEHETO Ha POAUTEIICKOTO MPaBO 0 pa3BojoT Ha Opak. [Iputoa, Tpebda na ce
HCTaKHe JieKka peopmara He caMo LITO IO OAMHUHA MPALIAKHETO 33 BPIICHETO
Ha POIUTENICKOTO MPaBO IO Pa3BOIOT Ha Opak, TYKy LIEJIOCHO IO OMHMHA U
LIEJIOKYTTHOTO CEMEJHO 3aKOHOAABCTBO. BO M3MMHATHBE celyM ACLEHUH, U
MOKpaj roJieMUTe TpaHc(hopMaIK BO OpauHUTE U CEMEJHUTE OTHOCH, CEMEJHO
3aKOHOJIABCTBO Ha PemyOnmka MakenoHMja HeMa MPETHPHEHO MO3HAYajHU
npomenu.? [To ¢popmupamero Ha Penmybnuka MakenoHnja Kako caMOCTOjHA
apkasa Bo 1991 roauna, 3aKOHOJABELOT BO HOBUTE 3aKOHCKU IIPOIUCHU
I'M Tpe3elie CTapuTe pelIeHHja co KOM Ce ypeayBaa CeMEJHUTE OIHOCH.>

*  Pemosen mpodecop, IIpasen daxynrer ,,Jyctuanjan [Ipsu“, Yausepsurert ,,CB Kupum u
Mertomyj*, Cromje, Perryonmka Makenonnja, dejanmickovik@yahoo.com

' Bo 3emjure Ha EBporickara Yuuja, 0pojot Ha pa3Boau ce 3roiaemuit o 170.000 Bo 1960 na
636.000 Bo 1993 romuna, a Bo 2006 romuHa O6pojoT Ha pa3Boxau ce 3romemmt Ha 1.040.000.
Bumu Jlejan MunkoBuk, Arren Puctos, Cemejuo mpaso, Ctoou Tpeja, Cxomje, 2015, ctp. 50.
2 3a oBa Jia ce Bu/M noBeke Kaj: Jlejan MunkoBuk, Auresn Pucros, ,,Pedopmure Bo cemejHOTO
¥ HaCJIEAHOTO NPaBO M MHTepeHIMnTe Ha HoTapute Homapuyc, 6p. 19, Cxomje, 2011, cTp.
70-83.

* Bo nepuonot ox 1946-1971 roanHa Ha ceMejHUTE OHOCH BO MakeoHHja ce MpUMeHyBaa
cojy3uure 3akoHH Ha @eneparmmjata: OCHOBHHOT 3akoH 3a Opaxor onm 1946 romwHa,
OCHOBHHOT 3aKOH 32 OTHOCHTE Ha poauTenu u nena of 1947 ronuna, OCHOBHHOT 3aKOH 3a
cTapareictBoTo o 1947 romuHa u 3aKoHOT 3a OcBOjyBamke of 1947 roguHa. Bropara dasa
BO Pa3BOjOT Ha CEMEjHOTO 3aKOHOIABCTBO 3aII0YHYBa CO ycTaBHHUTE pedopmu ox 1971 rognna
KOT'a 3aKOHOZABHATA HAJUISKHOCT BO YPEIlyBamEeTO Ha CEMEJHUTE OHOCH Oelle IPEeHeCeHa O
Oeneparyjara Ha penyonukuTe. Bp3 ocHOBa, Ha Toa BO 0BOj mepuox Bo 1973 roguna Bo CP
Maxenonuja 6ea TOHECEHHU CISIHUBE IMPOMUCH: 3aKOHOT 32 OpaKoT, 3aKOHOT 3a OJHOCHUTE Ha
pOAWTENUTE U AeaTa, 3aKOHOT 3a IIOCBOjyBambe M 3aKOHOT 3a CTApaTeNCTBO.
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[To3Hauajna HOBMHA BO cdepara Ha ypenyBameTO Ha CEeMEJHUTE OJHOCH,
3a pa3jiHKa of MopaHo, Oeimie (HaKTOT MITO CO JOHECYBAKETO HAa 3aKOHOT 3a
cemejcTBOTO 011 1992 ronuHa* 3akoOHOIaBEIOT HATIPABH ,,MUHU KOJU(pHUKaLHja“,
BO OBaa 001acT, 00eTMHYBajK1 T'M CUTE YETUPH 00JIACTH Ha CEMEJHOTO MPaBO —
OpayHOTO MPaBo, POAUTEICKOTO PABO, TIOCBOjYBAKETO U CTAPATEICTBOTO, BO
elleH 3aKOHCKHU TeKCT.® Cenak u Bo oBaa c(hepa, OCBEH HHTETPUPABETO HA CUTE
CEMEjHHM MPOITUCH BO €JIeH 3aKOH, JI0 JCHEC 3aKOHO/ABEIOT HeMa HallPaBEeHO
HEKOM M03Ha4YajHU U3MEHH.®

W mnokpaj Toa mTO HE € cmpoBeldeHa pedopmMa Ha CEMEJHOTO
3aKOHOAABCTBO, Tpeba Na ce HMCTaKHe JeKa Cce MpaBeHU HAIOpU BO OBOj
npasell. Cekako HajcepuO3HUOT HANop 3a peopMa Ha rpalaHCKOTO MPaBo, YHj
COCTAaBEH JIeN € U CEMEJHOTO MPaBo, € 3al0YHYBAKETO Ha MOITOTBYBAKHETO HA
I'paranckuot 3akoHuK Ha PemyOnuka Makenonuja, yija u3paboTka € BO TEK.
Co Onnyka Ha Bnagara Ha PenmyOnuka MakenoHuja, JOHECEHA BO ACKEMBPH
2010 roguna, 6eme popmupana Komucuja 3a u3padorka Ha [ paraHcky 3aKOHUK
Ha PenyGnuka Makenonuja.” 3a mpercenaren Ha Komucujara Oemre n3dpan
npodecopot ["ane ['anes. Co n3padorkara Ha [ paraHCKHOT 3aKOHHK CE OUE€KYyBa
LEJIOKyITHaTa MarepHja ol cdepara Ha rparaHCKOTO MpaBo JAa Ouje ypeneHa
BO €/IeH 3aKOHCKHU TEKCT Ha eZIeH ceor(aTeH U CUCTEeMaTU3UpaH Ha4uH, CO IITO
ke ce Jo0ue HOB KBAJIMTET BO PETYIHPAETO Ha TparaHCKOTO MPaBo U Ke ce
HAJMHHAT MIPaBHUTE NMPA3HUHH, HEJOPEUCHOCTUTE U MPOTUBPEUYHOCTUTE KOU
IITO MOCTOjaT BO 3aKOHUTE KOM IITO ja perynupaar oBaa marepuja. OcobeHo
3Ha4YajHU Ke OumaT pehopMHUTE BO CEMEJHOTO MPABO, & TOCEOHO CE HEOMTXOIHH
MIPOMEHH BO BPIICHETO HAa POAUTEIICKATA OITOBOPHOCT MO Pa3BOIOT Ha OPAKOT.

3a 1a MOJKe J1a ce Ja/iat mpeyio3u 3a pehopma Ha 0Baa 0COOCHO OCETINBA
o0JacT O CEMEJHOTO 3aKOHOAABCTBO, MOTPEOHO € Jla ce Jajae Mperies Ha

4 ,Ciyx0en nuct Ha PenyOnuka Makenonuja™ op. 80/92, 9/96 , 38/2004, 33/06, 84/08,
157/08, 67/10, 39/12 u 44/12.

> Bo coxmpikrHa Ha 0BOj 3aKOHOT 3a cemejcTBO ox1 1992 roguna Oea ondareHd U UMOTHUTE
OTHOCH W TIOCEOHWTE CYACKH MOCTalKé BO cdepaTa Ha CEMEJHHTE OFHOCH, 3a IpPB IIaT
Oeme perymupaHa BOHOpadHaTa 3aemHUIIA, Oemle BOBeISHAa OOBpCKaTa 3a H3APKYBAEE
Ha TIOJTHOJIETHHUTE Opaka M CecTpH KOra THe Ce HEeCIOCOOHH 3a paboTa m Oea MpOIUpPEHU
uHTepeHmuTe Ha LleHTapor 3a conmjanaa padora.

® Bo Ba)KEYKHOT 3aKOH 3a CEMEjCTBOTO, OCBEH MIPEMECTYBAHETO HA OJPEIOUTE 32 UMOTHUTE
OTHOCH Ha OpayHHTE W BOHOpAYHHUTE MAapTHEPH BO 3aKOHOT 32 CONCTBEHOCT U PYTH CTBAPHHU
mpaBa ox 2001 rogmHa Kako M HEKOJKyTe IMPOMEHH BO PETylIaTHBaTa CO Koja ce ypeayBa
MOCTAIKaTa 3a IIOCBOjyBame, KaKO M MECTOTO Ha CKIy4YyBambe Ha Opak, MaKeIOHCKHOT
3aKOHOZABEL HeMa ITPEeIBUICHO IPYT Y TO3HAYajHH TPOMEHH BO {yXOT Ha HOBOTO OIIITECTBEHO
1 TIPaBHO ypeayBame. 3a MMPOMEHUTE BO OpayHHUTE M CEMEJHHUTE OIHOCH BO CIIOPEAOCHOTO
MpaBO TOOMMIMPHO BUAM Kaj: Jlejan MurmkoBuk, CemejctBoTo Bo EBpoma XVI-XXI Bek,
Brnecoxk, Ckomje, 2008.

7 ,,Cnyx0en BecHuk Ha PenyOnnka Makenonuja“ 6p. 4/2011.
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HCTOPUCKUOT Pa3BOj HA BPIICHETO HA POJAMTEIICKOTO MPABO MO Pa3BOAOT Ha
OpaKoT, Kako M Ha IJIaBHUTE TCHICHIIMU BO PErYIUPAETO HA BPILICHETO Ha
POAMTENICKOTO MPABO IO Pa3BOAOT Ha OPAKOT BO e€BPOICKUTE 3eMju. OcBeH
TOA, CEKAKO € HEOIXOJHO Jia CE JIaJie U KPaTOK Mperie]l Ha COLMOJIOIIKUTE
HCTpaXkyBarma 3a BIIMjaHHETO Ha Pa3BOAOT Ha OpakKoT Bp3 Jelara, Kako U
HCTpaXKyBarmara 3a BIIMjaHUETO Ha MOJICICHOTO POJUTEICTBO (KO€ KaKO MOIEI
ce mpudaka BO ce moroyieM Opoj €BPOICKH 3eMjH) BP3 ICHXOCOIUjaTHHOT
pa3Boj Ha Jerara.

Hcropuckn nperien Ha BpIIeHeTO HA POIUTEICKOTO MPABO 10
Pa3BoOT Ha Opak

Bo onHoc Ha BpiIiemeTo Ha POAUTEICKOTO MPABO MO Pa3BOAOT Ha Opak
BO MHHATOTO TOCTOjaT Pa3JIMKU TIOMEry 3€MjUTE€ Ha KOHTHHEHTATHOTO H
aHrocakcoHckoTo mpaBo. Ce mo XIX Bek, BO 3eMjuTe Ha KOHTHHEHTAJIHA
EBpomna neriara 6ea 1oBepyBaH Ha pOIUTEIIOT KOj HE OUJT BHHOBEH 32 PAa3BOJIOT
Ha Opak, a BO 3eMJUTE Ha aHIIIOCAKCOHCKOTO MPaBO THE OWJie TOBEPYBaHMU HA
tatkoTo. Bo Taa cmucna, ¢ppaniyckuor Code Civil ox 1804 romuna, kako u
3aKkoHOT o7 1884 rogwHa, mpeaBUIyBaje JeKa Jemara 1mo pa3BojoT Ha Opak
Ke ce JoBepaT Ha OHOj OpayeH mapTHEp KOj He OWJI BUHOBEH 3a Pa3BOAOT HA
Opak, a IpyruoT uMmai npaBo Ha Ham3op.! Bo oaa cmucna Planiol Bo 1901
rofvHa MUINyBa Jeka ,,/IpuunHuTe KOM ro ompaBayBaaT pa3BOAOT Ha Opak
MMIUTAIIAPAAT JIekKa IOCTOM MOpaJjiHa Aerpaaaluja 6apeM Kaj e/ieH o/ OpauHuTe
naptHepH. [lopaau Toa e onpaBaaHo TOj Aa ce TpeTHpa Kako HEAOCTOEH Jia ja
BpIIIM CBOjaTa yJiora Ha TaTko uin Ha Majka“.’ Bo XIX Bek u Ipyrute 3emMju o1
KOHTHHEeHTajHa EBpora ro npudakaar GpaHIyCKHOT MOACI 3a JOBEPYBaHE
Ha JIETETO Ha OHOj POAWTEN KOj HEe OWMJ BHHOBEH 3a pa3BONIOT Ha Opak. Bo
I'paranckuot 3akoH Ha Xomanmuja on 1838 rogwHa menara ce JOBepyBaie
Ha OpayHUOT MapTHEP BO YWja KOPHUCT OWJI MPOTIIACEH Pa3BOJOT Ha Opak, a
CIIMYHO pelleHue OWIJIO MPEABUICHO U BO T€PMAHCKHOT ['paraHCKu 3aKOH O]
1900 roguna. Criopen repMaHCKHOT [paraHCKu 3aKOH, TOKOJIKY ce paboTeno
3a pa3BoJ [0 BWHA U Ha JABajliara OpayHu MapTHEPH, TOrall Jenara A0 mecT
TO/IMIITHA BO3PACT CE IOBepyBaJie Ha MajKara, a MoCTapuTe Jela Ha TaTKOTo.

Bo Anrnmmja, ce no cpenunara Ha XIX Bek, Aenara 1mo pasBoioT Ha

8 Buau Francois Boulanger, Les rapports juridiques entre parents et enfants, Perspectives
comparatives and internationals, (Economica, Paris, 1998), ctp.78.

° Bunu Frangois Boulanger, Droit civil de la famille, Aspects comparatifs et internationaux,
(Economica, Paris, 1994), cTp.428.

© Buau Boulanger, op. cit, ctp. 79.
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Opak Owmiie noBepyBaHM Ha TaTtkoTo. Bo ciyuajor De Manneville nopnot
Ellenborough Bo 1804 rommnHa ucrakHam jaeka ,,[aTKOTO € OHOj KOj CO
3aKOH € OIpejelieH Ja Ouae crapares Ha JeTeTo. [IOKoJIKy Hema JTOKa3H 3a
370ynoTpeda, CyJoT HeMa Jia ce Mellla BO 3aKOHCKOTO MpaBO Ha TaTKoTo .
Bo XIX Bek memata Moxele Jia ce 0/[3eMar OJl TaTKOTO IO Pa3BOJOT Ha Opak
camo Bo uckiyuutennu ciayyau.’? 1 Bo CA/l, ce no cpenunara na XIX Bek,
TaTKOTO UMaJI HEOCTIOPHO TIPABO Ha CTApaTEICTBO BP3 JieliaTa 1o pa3BoA0T Ha
Opakor.*

Bo XIX Bek Bo cure 3amagHu 3eMjH TMOYHYBAa Jla C€ HaIyIlTa
JIOMHHAIMjaTa Ha TaTKOTO TIPU ONpPENeTyBamkETO Ha BPIICHETO Ha
POIUTEIICKOTO TIPABO 1O Pa3BOAOT Ha Opak. EnHa o1 OCHOBHUTE MPUYMHM 32
oBaa TpaHc(popmalija e HHAyCTpUCKaTa PEeBOIyIHja Koja TOBEAE 10 TOJIEMHU
MIPOMEHH BO ceMejcTBOTO. Bo oBaa cmuciia Mary Ann Mason ncrakHyBa Jieka
,»MOJIEPHOTO CEMEjCTBO €BOIYHPAJIO CO TOA IITO TATKOBIMTE T'M HAITYIITHIIC
JIOMaKWHCTBAaTa 3a Ja padboTrar Bo (aOpUKUTE WM KAHIICIIAPUUTE, a MajJKUTE
ro TMpeB3ejie HUBHOTO MECTO Kako IVIaBHM BO JOMAaKHMHCTBOTO.** OBa
MpUAOHECE 3a CTpora rnojaenda Ha pabOTUTE CIOPE] POAOT M 3a CTPUKTHO
pasrpaHuvyBame oMery jaBHara cdepa, mTo Oerre 1mojie Ha TOMUHAI]ja Ha
MaKuTe, U IpUBaTHarTa cdepa, MTo MpeTCTaByBalie ,,IapcTBO Ha JKeHUTE .
Bo pamkuTe Ha oBaa moxen0a Ha YJIOTHTE, MaXUTe Oea IICHETH OJ CTpaHa
Ha 3aeJHUIIaTa CIope]] HUBHATa paboTHA €THKA, a )KCHHUTE CIIOPE] Toa KakKo
ja urpaie yjorara Ha MajKu, CONPYTH M JIOMaKWHKH.'* BO 0BOj KOHTEKCT, ce
IpaJii KOHIICTIIIMjaTa Jieka MajKaTa Ma IPUPOIHHA aQUHHUTETH Jia C€ TPYDKH 32
Jerara, oco0eHo 3a momanwure nena.’” Kako pesynrar Ha oBaa TpaHchopMalija

1 Buau Danya C. Wright, the Crisis of Child Custody: A History of the Birth of family Law
in England, 11(2) Columbia Journal of Gender and Law, (2002), 175-270, ctp.190.

2 JIma man Opoj Ha Cllyday KOra CyJOBHTE IO Of3€Je BPIICHETO Ha POJMTEICKOTO IPaBO
Ha TaTKOTO IO pa3BofoT Ha Opak. Taka Ha mpumep, Bo ciaydajor Whitfield v. Hales, ox 1806
TOAMHA CTAPATEICTBOTO My OWJIO OJ3EMEHO Ha TAaTKOTO HOpaayl ,,'pydo 3al0CTaByBame M
cypoBoCT KoH aeuara““/bid., ctp. 193.

13 Buau Mary Ann Mason, Ann Quirk, Are Mothers Losing Custody? Read My Lips: Trends
in Judicial Decision-Making in Custody Disputes-1920, 1960, 1990 and 1995, 31 (2) Family
Law Quarterly ( 2007), ctp.216.

% Bugun Mary Ann Mason, The Roller Coaster of Child Custody Law over the Last Half
Century, 24 Journal of the American Academy of Matrimonial Lawyers (2012), ctp.452.

1> By moBeke 3a IPOMEHHUTE BO eKOHOMCKHUOT U OILITECTBEHUOT KUBOT U HUBHOTO BIIMjaHHE
3a yroratra Ha MaKUTe U JKSHUTE BO MOJepHOTO ommTecTBo Kaj Dejan Mickovik, op. cit., cTp.
97.

* Bugu Stephanie Coonitz, The Way We Really Are: Coming to Terms with America’s
Changing Families, (Basic Books, New York, 1997), ctp. 269.

7 Cnopen DiFonzo “CynoBute ja npudarvja KOHIENIMjaTa JeKa Jelara Ha paHa BO3pact
Tpeba ma ce moBepyBaaT Ha MajKara 1o pa3BoIOT Ha OpakoT. Bo cimyuajot Hines v. Hines Bo
cojy3Hara apxasa Ajosa Bo 1921 romuHa cynoTt cmeTan aeka ,,Majkata € 00Kja HHCTHTYLHja
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Ha yJorara Ha jKeHara, Koja cera ce CMeTa Jieka UMa ,,lIPUPOJICH WHCTHHKT
Jla ce TPWXKHU 3a JielaTa, JOJeNyBalkbeTo Ha JelaTa Mo pa3BoJoT Ha Opak Ha
MajKaTa ce CMeTallle a Jieka € BO HUBHU Hajno0ap uHTepec.'®

3anpudakameTo Ha MpOMEHaTa AeKa JeraTa 1o pa3BoioT Ha OpakoT Tpeda
Jla ce JIoBepyBaar Kaj TaTKOTO TOJIEMO BJIMjaHWE UMaIle U (PeMUHUCTUIKOTO
newkewe. Enen on 3akmydonure Ha KonBennujara Bo Ceneka Dosic oapikana
BO 1848 Gemre nexa ,,)Kenure Tpeda 1a UMaaT eTHAKBO IIPABO Ha CTAPATEIICTBO
BO OJIHOC HAa HUBHUTE JIe11a, TPTHYBAJKH 011 Haj00pHOT HHTEPEC Ha AeTeTO .
N cynoBute Bo TexkoT Ha XIX Bek ja MEHyBaaT KOHIIEMIIMjaTa JieKa Jerara
10 pa3BOJOT Ha OpakoT Tpeda Ja ce JoaeayBaar Ha TAKOTO U CE IMOYECTO TH
JIOBEpyBaaT Ha Majkara,’’ TPTHYBajKH OJf Toa JieKa Tpeba Ja ce MOYUTyBa
Haj1oOpuoT WHTEepec Ha naerero.r Omaa TpaHchopmanmja Bo AHINIHja Ce
ciyuyBa co noHecyBameTo Ha Custody of Infants Act ox 1839 roguna, co koj
Oellre MpeIBUICHO JIeKa )KeHUTE UMaaT IpaBo Ja Oapaar oj CyA0T J1a ©M Ouaar
JIOBEPEHHM TIOJ] CTApaTesICTBO JIelaTa MoMaH O CEyM TOIMHH, KaKO U TIPaBO
Ha MPUCTAN Ha TOToJIeMHUTE JeTia TI0 Pa3BoA0T Ha Opak.

Konnenmujara criopen koja aenara mo pa3BojoT Ha Opak Tpeba na ce
JI0fies1aT Ha CTAapaTesiCTBO HA MajKaTa, OCBEH JIOKOJKY Taa € HeCIIoCOOHa Ja
TO BpIIX POJUTEICKOTO MPABO, (IUTO CE€ ONpaBAyBalle CO CTaBOT JIeKa € Toa
BO Haj00ap MHTEpEC Ha JIETETO), AOMHHHUpAIIE o1 cpeanHaTa Ha XIX Bek 10

3a 9yBame U OfrieayBame Ha fqernata‘. Bunu Herbie DiFonzo, Dilemmas of Shared Parenting
in the 21% Century: How Law and Culture Shape Child Custody, 43 (4) Hofstra Law
Review (2015), ctp.1005. Bo oBoj xonTekcT Mason and Quirk mcrakayBaar neka ,,KyITOT Ha
MajYHHCTBOTO KOj C€ Pa3BHJI BO TeKOT Ha XIX Bek ce (hoKycHpas Ha CyIIepHOPHUTE MOPAITHU
1 3TPHKYBAa4YKH KBAJIUTETH Ha )KEHUTE KOU T IIpaBelie Mogo0HH 3a onienyBame Aena Buam
Mason and Quirk, op. cit., ctp. 220.

8 Bugu Linda D. Elrod, Milfred D. Dale, Paradigm Shifts and Pendulum Swings in Child
Custody: The Interests of Children in the Balance, 42 (3) Family Law Quarterly, (2008), cTp.
391.

¥ Ibidem.

20 Bo oBaa cMHmcIIa € M OJUTyKara Ha HajBHCOKHOT cy/ Bo Ibyjopk Bo 1840 roauna, koj jgoHen
OJUTyKa Jia ce ToJeNN OOTHAaTa KepKa Ha CTapaTesICTBO Ha Majkara. Bo cBojara mpecyna cynoT
nctakHa: “TIpupOTHUOT 3aKOH W OBO3MOXKHII Ha MajKaTa MPHUBP3aHOCT 33 HEj3MHOTO JETe
IITO HATY €/IeH JIPYT POAHMHA HE MOXKE Ja ja oceayBa Bo UcT ctereH (Mercein v. People ex
rel. Barry, 25 Wend. 64,106 (N.Y. 1840)). Buau Mason, op. cit., cTp. 452.

21 Bo oBaa cmucia Mason and Quirk wucraknHyBaar neka,llporpecor Ha mpaBHaTa
npedepeHnnja mpu JI0BEPYBABETO HA JelaTa €BOIYHpal Of AlCOIyTHO CTapareliCTBO 3a
TaTKOTO, MPEKy CTapaTelCTBO 3a MajKaTa BO ,,ACKIyYHTEIHH CUTYaI[MH" KOH POAMTEIICKA
€IHAaKBOCT CO MPUOPUTET 3a MajKaTa BO OAPENCHU CHTYaINH, KaKo Kora ce paboTH 3a Maiu
nerma. CyaCcTBOTO TPOHAjIE ONpaBAyBame 3a JOBEPYyBambe Ha MalWTE Jela Ha MajKaTa BO
KOHIIETITOT Ha HajI0OPHOT MHTEPEC HA IETETO, KOj HE CE CIIOMEHYBAJ BO CyACKUTE OATYKH BO
KOJIOHHjaTHHOT mepuon.* Bumu Mason and Quirk, op. cit., ctp.219.
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60 tute roquan Ha XX Bek.”? Bo oBoj nepuon, cnopen Parkinson: ,, CynoBute
JIOIeTTyBaaT CTapaTeiCcTBO HA €HHOT POIUTENl, OOMYHO Ha MajKaTa, a MPaBo
Ha [oceTa Ha Jpyruort.”’?* OBoj MOJIeI Ha BPILEHE HA POAUTEICKOTO MIPABO I10
Pa3BOMIOT Ha Opak TOMHHHUPAT BO CUTE 3eMju, O€3 OIIe] 1aiu ce padoTeno 3a
3eMjU Ha KOHTHHEHTAJIHOTO WJIM aHIJIOCAKCOHCKOTO MpaBo.?* OBOj KOHLIENT
Ha pa3BoJl ce TeMeleln Ha npuakameTo Ha MOJENIOT Ha pa3Box Oe3 BHHA,>
criopen koj Tpebdano ma ce 06e30equ Ha HEYCHENIHUOT OpakK “‘TOCTOMHCTBEH
norpe6”’, a Ha OpayHKUTE MAPTHEPH J1a UM C€ OBO3MOJKH IIIaHCA 32 HOB TIOYETOK
U 32 OCTBapyBam€ Ha HOBa, MOYyCIENIHa Bpcka.® OBOj MOAEN Ha pa3Boj ce
Oa3upan Ha KoHIemmMjara 3a 4ucT npekuH (clean break), cmopen koja mo
Pa3BOIOT Ha OPAKOT MpeCcTaHyBalle BPCKUTE OMETy MOPaHEITHUTE TAPTHEPH,
Ha €IHUOT OJ] HUB My OWJIe TOBepyBaHU JielaTa 1 TOj TM HOCEJI Haj3HaYajHUTE
OJUTYKH 3a HUB, a IPYTUOT UMaJl CaMo MPaBo Ja OJP>KyBa JIMYHU KOHTAKTH CO
Jerara 1 oOBpcKa Ja ruiaka m3napmika. TakBa e cocrojbara Bo IlIBajuapuja,
I'epmanuja, Utanuja, @panuuja u apyrute eBporncku 3emMju ce 10 70 tute
roguHu Ha XX Bek ¥ Kora MoyHyBaar peopMu Ha MOJENIOT Ha BPIICHETO Ha
POAUTENICKOTO MPABO MO pa3BoJO0T Ha Opak. OBue pedopmu (Kou, KaKo IITO
Oerre kaxaHo, ja 3ao0ukonuja PemyOnuka MakenoHuja) ce cirydyBaaT MpBO
B0 CAJI”® u Bo CxaHAMHABCKUTE 3€MjH, a IIOTOA M BO OCTAHATUTE 3E€MjU O
EBpomna. Bo ocHoBara Ha oBue pedopmMH € KOHIIETITOT Ha ,,HajJOOpUOT HHTEPEC
Ha JIeTeTO M The ce 0azupaar Ha NpuQakameTo Ha KOHIENTOT HA 3a€HUYKO
BpILIEH-E HA POIUTENICKOTO MPABO 0 Pa3BoAOT Ha OpaxoT (joint legal custody),
a BO MOCIIETHO BpEME C€ MOYECTO M Ha KOHIENTOT 3a MOJEJIEHO POAUTEIICTBO
o pa3BonoT Ha OpakoT (joint physical custody).? Oaa pedopma ce 6azupa

22 Bunu Linda D. Elrod, Milfred D. Dale, op. cit., ctp. 391.

2 Bunu Patrick Parkinson, Family Law and Acces to Justice, 8 (1) Contemporary Readings
in Law and Social Justice, (2016), ctp. 38.

24 Ibidem.

% Criope/; 0BOj MOJIEI, KOj TIOUHYBA J1a IOMUHUPA BO EBPOIICKUTE 3eMjU BO cpeanHara Ha XX
BEK, Cy[HjaTa Beke He MOpaJI Ia yTBPIyBa KOj O OpadyHHUTE MapTHEPH € BUHOBEH 3a Pa3BOJOT
Ha Opak, TyKy Tpebajio caMo Jja KOHCTaTupa €AeH 00jeKTHBEH (hakT — a Toa € JeKa OTHOCUTE
BO OpayHara 3aeIHHIA Ce TPajHO HAPYLIEHH U 3aCAHUYKHOT KUBOT € HEBO3MOXKEH. Buam
Boulanger, op. cit., cTp.79.

% Buau Patrick Parkinson, Family Law and the Indissolubility of Parenthood, Sydney Law
School, Legal Studies Research Paper No. 06/31, (2006), ctp.3.

2 Buau Boulanger, op. cit., ctp. 85-103.

% Bo CAJl, mpernocraBkara Jieka MHTEPECOT Ha JETETO Ha paHa BO3PacT Hajao0po ce
OCTBapyBa JOKOJIKY TOa C€ JJOBEPH Ha MajKara ce HAITyLITa BO PEYUCH CHTE COjy3HH Ip)KaBH
Bo mepuonot nomery 1960 u 1990 rognna. Buaun Mason and Quirk, op. cit., ctp.220.

» Cnopen DiFonzo “TloronemMoTo colMjaliHO W TOpaBHO Tnpudakame Ha MOACICHOTO
POIUTENCTBO KOH KpajoT Ha XX BEeK 3al04YHyBa KOra W CaMHTE PONHMTEIH 3all0YHYBaaT 1a
npuakaaT OeAHAKBA pacpenenda Ha POIUTEICKUTE OATOBOPHOCTH. Bo pamkuTe Ha enHa
TeHepallija,, 3aKOHOJABINTE, CyIOBUTE U MIPAaBHUTE TEOPETUIAPH ro MprdaTHja MOAETICHOTO
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Ha HaMyIITalke Ha MOJIENIOT CIIOpPE KOj JIETETO M0 Pa3BOAOT Ce€ J0BEpyBa Ha
€IHUOT pOoauTeEN (TOA € HajuecTo MajKkaTa) U Ha npu(akame Ha KOHIENIUjaTa
JieKa HajqoOpHUOT UHTEpEeC Ha JETETO MO Pa3BOJIOT HA Opak rmoapa3oupa aexa
Ha JieTeTo Tpeba Jja My ce OBO3MOXKH ITOCTOjaHa M MHTEH3UBHA KOMYHHUKAIHja
u co aBajuata poxutenu. [Ipudakamero Ha MOIENTOT Ha 3a€AHUYKO BPIICHE
Ha POAMTEIICKOTO MPaBO IO pPa3BoA Ha Opak Oelle MOTHUBHUPAHO Of Ce
MOTOJIEMHUOT MPOIIEHT BpaOOTEHU KEHU,* 0J] CTABOBUTE HA (DEMUHUCTKUTE,>!
KakKo ¥ 071 OpOjHUTE UCTPaKyBamka KON YKa)KyBaa Ha 3HAUCH-ETO Ha yJlorara Ha
TATKOBIIMTE BO MPABUIIHUOT pa3Boj Ha Jenara.’? TokMmy pe3yaTatuTe o OBUE
UCTpaxKyBama Oea OCHOBHATa NMPUUKHA 33 pehopMHU BO CUTE 3aKOHOIABCTBA U
3a BOBEIyBame Ha KOHIENTOT Ha joint legal custody and joint physical custody.
Bo HapeaHOBO m3nmarame Ke ce 3a/Ip)KUMe Ha HCTPAXKyBambaTa KoM YKaKyBaar
Ha HeTaTUBHUTE MOCJIEIUIU O Pa3BOJIOT Ha Opak 3a fenara (mpes ce mopaau
JIOBEPYBAETO Ha JIelaTa Ha €AHUOT POJUTEN, HaJYeCTO MajKaTa U OTCYCTBOTO
Ha TaTKOTO BO HUBHHUOT MICUXOCOIIH]jaJIEH Pa3Boj).

HcTpakyBama 3a BJIMjaHHETO HA Pa3BOAOT BP3 enara

Bo Bropara monmoBuHa Ha XX BEK BO €BPOICKUTE 3€MjU MOYHA Ja CE
HaITyIITa KOHIIENTOT CIIOPE.T KOj JieraTa 1Mo pa3BoA0T Ha OpakoT BO HAjTOJIEM
Opoj cilydau ce JoBepyBaa Ha MajKara, IpH IIITO 32 TaTKOTO OeIIe MpeIBUICHO
caMmo IpaBOTO Ja O/APKYyBa JIMYHU KOHTAKTH CO JETETO W OOBpCKa J1a Iuiaka
M3JIpIiKa (TOKMY OBOj MOJET CEYIITE TMOCTOM BO MAaKEJOHCKOTO CEMEjHO
3aKOHOMABCTBO). EfHA 07 OCHOBHHTE NMPUYMHU 3a OBaa TpaHchopMaimja
Oca 1 OpojHUTE UCTpaKyBama KOW MOKa)Kaa JeKa yjorara Ha TaTKOTO WMa
roJIEMO 3HaueH€ 3a MPaBUIIHUOT IICUXOCOLHMjaJeH pa3Boj Ha JETETO, U JeKa
,,Ha]100pHUOT MHTEPEC Ha JIETETO HE MOXKE /1a C€ OCTBAPHU JIOKOJIKY TaTKOTO

POIMTEIICTBO KAKO HAYMH JETETO Ja OAPXKH CHIHHU M JJIA00KH BPCKU CO JBajLiaTa pPOIUTEIIH.
[omeneHOTO POAMTENICTBO UCTO MMAILE 3a LEe Jla ce HaAMHHAT TpayMHTe LITO Aenara I'
JOKMBYBaa MPH Pa3BOAOT HA OPaKOT ¥ J1a ce M30erHe 03HAYyBambETO HA €IHUOT POIUTEN KOj
TO HEMa CTapaTeJICTBOTO KakKo ,,oceTuTen Ha HeroBoto aere”. DiFonzo, op. cit., note 28,
1009.

30 Bo Uranuja Bo 1960 roguna camo 30,1% of skeHute Ha Bo3pact nomery 25 u 29 rogunu
6mne BpaboTeHwn, a Bo 1990 rogrHa TOj MPOLIEHT ce oKadmi Ha 65,1. Bo mctioT 0BOj epuor,
MIPOIEHTOT Ha BpaOOTEHH KeHH Ha BO3pacT momery 25 u 29 rogunu Bo @paHiiija ce 3roJeMuI
on 45,6% na 80,5%, a Bo Jlancka ox 38,7% na 80,5%. Bunn MurmkoBuk, op. cit., ctp.190.

31 Bo OCHOBauKHOT akT Ha (eMUHHCTHYKOTO ABMXKEHe 3a enHakBu npaBa NOW (The
National Organization for Women) ce ncrtakHyBa nexa “Hume cmerame nexa BHCTHHCKO
MApPTHEPCTBO IMOMET'Y POIOBHUTE Oapa 1 MOMHAKOB KOHIIENT Ha OPAKOT, KAKO M €THAKBO JICIICHHE
Ha OITOBOPHOCTHUTE 3a JOMAaKMHCTBOTO M 3a Aenara’. Buam Mason, op. cit., cTp. 455.

32 Buau Elrod and Dale, op. cit., ctp. 391.
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€ BO rojieMa Mepa WU [eJIOCHO UCKIIy4€eH OJ] IPOLecOT Ha 00pa30BaHUETO U
BOCITUTAHUETO Ha nereto. Bo oBaa cmucina Lamb ucraknysa nexa ,,Jlemara
YUY TATKOBLIM C€ MHOT'Y aHT'&KUPAaHU BO HUBHUOT Pa3Boj Ce KapaKTepu3nupaaT
CO 3rojieMeéHa KOTHUTHBHA CIOCOOHOCT, IOTojieMa eMIaruja, IoMana
PUTHIHOCT BO CEKCyaJIHUTE YJIOT'M M TorosieMa caMokoHTpoda.“* Cropen Le
Camus nereto kora e ymre Majio Tpeba 1a Ouae oABOeHO o ,,cuMOHno3ara‘
CO MajKata, IOpaJy Toa IITO JOJTOTO 3aJpXKyBame Ha cocTojoara Ha (y3uja
noMery Majkara M JIETeTO MOXKE€ HEraTMBHO Ja C€ OJpa3d Ha HETrOBHOT
NICUXOJIOIIKKA pa3Boj.** OBoj aBrop moceOHO yKa)xKyBa JeKa MHTEH3MBHATa
MHTEpaKIfja MoMery TaTKOTO W MAIIKOTO JIETE, KOra Toa € Ha IIECTTOAHIIHA
BO3pACT, pe3yiTupa co toa ,,OBHe Jera Ja ce MOCUTYPHH BO MPHUCYCTBO Ha
HETO3HATH JIMIA, Ja UMaaT noaoopu nepGopMaHCH Ha BOKAJEH IUIAH U MPU
U3BpILYBamkbe Ha MaHYEIHU 3a/1au 0] OeOMmbaTa KOu HeMasle KOHTUHYHPAHO
IPUCYCTBO Ha TaTKOTO.** Criopen OpojHH aBTOpH, JAETETO C€ MPUBP3YBa KOH
TaTKOTO Ha MCT HAUMH KaKO M KOH MajKaTa yIlITe O]l HajpaHa BO3pacT,*® Taka IITO
HE TIOCTOU IIPUPOJIHA WIIH ,,BPOJICHA CIIOCOOHOCT HAa MajKaTa MOYCIeITHO Ja
ja BpIu poxuTenckara yaora.*” Bo oBaa cmucia Lamb Benu: ,,Co HCKITy4OK Ha
JOEHETO, He IIOCTOM JI0Ka3 JIeKa )KEHUTE NMaatT OMOJIOIIKU MTPEIUCTIO3UIIH J1a
ounar nmonoOpy poOIUTENN OTKOJIKY MakuTe. OMIITeCTBEHUTE NpaBuiIa, a He
OMOJOIIKMTE UMIIEPATHBH ja J1aBaaT OCHOBATa Ha TPaJUIIMOHAIHATA MT0es10a
Ha pPOJUTEJICKUTE yaoru‘.*

3HaYeHETO Ha TATKOTO 32 MPABUIIHUOT MICUXOJIOIIKH U COIHjaJIeH pa3Boj
Ha JIETETO W 3a HeroBa MPaBHUJIHA COIMjaM3allja ce IJieJja He CaMO BO TEKOT
Ha OpakoT, TYKy 0COOCHO BO Cydaj Ha pa3Boj Ha OpakoT.* OBa € 0cOOCHO

3 Bunu Michael E. Lamb et all., The changing role of father, in The father's role : applied
perspectives (Willey, New York, 1986), ctp.17.

3 Buau Jean, Le Camus, Péres et bébés, (L’Harmattan, Paris, 1998), ctp. 169.

% Buau Jean Le Camus, Le vrai réle du pére, (Odile Jacob, Paris, 2000), ctp. 96.

% Bo enHo neno objaBeHo Bo 1996 roamua, moktopor JlamO HampaBHiI CyMHUpame Ha
CO3HAHHWjaTa 3a BJIMjaHHETO HAa TAaTKOTO 3a Pa3BOjOT Ha neTero. Bo oBaa cmmcia Toj
MUIITyBa JeKa ,,[locTojaT 3Ha49ajHU TOKA3W JeKa HOBOPOISHUMbaTa (pOpMHUpaaT YyBCTBO Ha
MPUBP3aHOCT KaKO KOH MajKara Taka M KOH TaTKOTO BO HCTO BpeMe BO TEKOT Ha IIpBaTa roAnHa
o xuBoToT  Bumm Michael E. Lamb, The development of Father-Infant Relationship; in The
role of the fathers in Child development; 3e edition, (John Wisley, New York, 1996), ctp. 119.
3 Bo oBoj kontekct Brazelton and Cramer ucraknysaar jgeka “Kora Tarkoro e peaiHo
npucyTeH (pu3uuku u reorpadckn) OeOmmaTa MOKaXyBaaT CIIOCOOHOCT 3a TPUBP3aHOCT
KOH HETO PeYrCH BO UCTO BpeMe Kako U KoH Majkute”. Bunu Brazelton T.B et Cramer B., Les
premiers liens, (Stock, Paris, 1990), cTp.54.

3% Buau Lamb, op. cit., ctp.120.

3 Cnopen Wallerstein u Blakeslee “UctpaxyBamara mokaxyBaar Jeka J0OpPUTE OJHOCH
TaTKO — JeTe MOXE J1a WMaaT KPYLHjaIHO 3HA4Yeme 3a IMCHXOJoIKara Omarococrojba u
camozoBepOara Kaj rerara o pa3BosioT Ha Opak. AITepHATHBHOTO CMECTYBAhE € IIPEIBUICHO
3a Ja ja 3aJpKu KpyIHjajHaTa yjora Ha TaTKOBIUTE BO 0Opa3oBaHUETO Ha nemnara’“. Bumn
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3HauajHO, Topaau (akToOT JeKa rojieM Opoj MCTpaKyBarma BO W3MUHATHBE
HEKOJIKY JICLIEHUH [TOKakaa JIeka pa3BoI0T Ha OpaK MMa HEraTUBHHU MTOCIIEANLIN
Bp3 zneuara. Bo Taa cmucia, AMato HaBedyBa Jieka ,Jlenara ox pasBeneHu
CeMejCTBa, Kako Ipylia, MMaar MOHU30K CKOpP 3a paziuueH Opoj MHIMKATOPH
3a HUBHATa OJarococtojOa, of JAerara Yuu poauTeNn ce Bo Opak’.* Cropen
OBOj aBTOp, OCHOBHM NPUYMHU 32 HETAaTUBHOTO BIHMjaHHE HA Pa3BOAOT
Ha Opak Bp3 Jemara ce HapyllyBambe Ha OJAHOCHUTE MOMeEly pOTUTEIUTE U
JieraTa, HeA0CTaTOK OJ] eMOTHBHA IMOJIPINKA, TOCTOjaHN KOH(IMKTH TIOMEry
poauTeNNUTE, EKOHOMCKH TEIIKOTUH U APYTH HETaTUBHU MOCIIEANLIH, KAKO IITO
€ MEHYBambETO Ha JIOMOT BO KOj IETETO KHUBEEIO.*!

[IpyuurHUTE TIOpaau KOW Pa3BOJOT BIIMja€ HETaTUBHO BP3 JiellaTa, KOM
T'Y HaBeayBa Amato, ce IOTBPJIEHU U O] TojieM Opoj Apyru ucTpaxkysaun. Co
3rojieMyBambe Ha OpOjOT Ha Pa3BOAM BO CHTE 3alaJHHU 3€MjH, HAIPABEHH CE
rojemM Opoj COIMOJIONIKHA MCTPaXyBama 3a Ja Ce YTBPAU KaKo pa3BOJIOT HA
Opak Bimjae Bp3 jaenara. Bo oBue MCTpakyBama KaKO OCHOBHHM NMPUYUHU 32
HETaTHMBHO BJIWjaHHWE Ha Pa3BOAOT Bp3 JiellaTa ce HaBeayBaaT KOH(IUKTHTE
MoMery pOIUTeNnuTe,”? TMPOMEHUTE BO CTPyKTypaTa Ha CEMEjCTBOTO,
OTCYCTBOTO Ha TaTKOTO, EKOHOMCKHUTE MPOOIEeMH U TPOMEHHUTE BO CEMEJHUTE
MPOIIECH, KaKO ITO C€ KOH(PIUKTUTE U UCKAXYBamkETO Ha emonuu.* Cripopen
Bjamason u Amarasson: ‘“Pa3BeneHuTe pOAMTENM MMaaT TEIIKOTHH Ja TH
HaJI7IeyBaaT HUBHUTE JIEl1a, COOABETHO Jla TH JUCIHUIUIMHHPAAT U Ja UM
JlaBaaT TOTUITMHA M BHUMaHHUE. POMUTEICKOTO BpeMe U BHUMAaHHUE HE € TOJIKY
MPUCYTHO TIO Pa3BOIOT Ha OPAKOT U MOXKE J1a BOJIM KOH HETaTHBHH IO CJICIUIIH
3a jJemara 1o pa3BoaoT Ha Opakor.* EmHa o OCHOBHUTE MPUYMHHU 32

Judith S. Wallerstein, Sandra Blakeslee, Second chances: men women and children a decade
after divorce, (Bantam, London, 1989), ctp. 274.

% Bunu Paul. R. Amato, The Consequences of Divorce for Adults and Children, 62 Journal
of Marriage and the Family (Novembe 2000), ctp.1282.

“ Bugu Amato, Ibid., ctp.1282.

42 Fransson ucrakHyBa Jieka “@DakTopuTe Kako MITO ce KOH(IMKTOT MOMery pOAMTEIIUTE U
HEIOCTHTOT Ha €KOHOMCKH PeCypcH NpHIOHECyBaaT 3a MOHHM30K CTETeH Ha Omarococtojba
Ha POIUTEINTE KOM KuBeatT ofBoeHo Buan Emma Fransson et all., Psychological complaints
among children in joint physical custody and other family types: Considering parental factors,
# Scandinavian Journal of Public Health (2016), ctp.177.

“ Bumu Robert Bauserman, Child Adjustement in Joint-Custody Versus Sole-Custody
Arrangements: A Meta-Analytic Review, 16 (1) Journal of Family Psychology (2002), ctp.91.
% Buam Thoroddur Bjamason, Arsaell M. Amarsson, Joint Physical Custody and
Communication with Parents: A Cross-National Study of Children in 36 Westem Countries,
42(6) Journal of comparative family studies (2011), ctp. 871. Bo oBaa cmucna u Lamb et
all. ucraxayBaar neka ,,OmMmTo 3eMEHO, HAjTOIEMHUOT OpOj Ha Jela Mo Pa3BOAOT Ha OpakoT
ce Coo4yBaaT CO JpaMaTHYHO MOJOIIa €KOHOMCKA cOcToj0a, HamymTame (W CTpaB Of
HaIyIITamke) OJf CTPaHa HA €JHHOT POAWTEN, CO HAMAJCH KalalUTeT Ha POJUTENUTE I
MIPUAOHECYBAAaT KOHCTPYKTHBHO 3a IOTpednTe Ha Jie1aTa (opaay Toa ITO Ce MPEOKyHPAHH
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BaKBUTE HETaTUBHU MOCIEAULIN Of Pa3BOJIOT BP3 MAIIUTE JIella € CTPECOT CO
KOj € COOYEHA MajKaTa BO TEKOT Ha Pa3BOJOT, IOPAIH IITO Taa HE € CIIOCOOHA
Jla ja U3BpLIyBa MPaBUIHO poauTenckara (yHkuuja.*> Hekon ucTpaxkyBama
MOKaXKyBaaT JieKa Jelara of pa3BeeH! POIUTENI UMaar MmoBeke mpodIeMu
BO COILIMjaTHUTE BPCKH Of OcTaHaTuTe nena. Bo oaa cmmcna Lansford
HCTaKHyBa JieKa ,,/IcTpaxkyBamara rmoka3yBaar JeKa Jerara 94U poJuTelu ce
pa3BeJIcHN UMaar MOYeCTH MPOoOIeMHu IPOOJIEMU BO OJHECYBAETO, MOCTadn
pe3yATaTd BO YYHIJIHUIITETO W MOTOJEMH MPOOIeMH BO COIUjATHHTE BPCKU
OTKOJIKY JiellaTa YU POJAUTENN HE Ce pa3BeeHu .

HUcTpaxxyBama 3a BaMjanueto Ha joint physical custody Bp3 child
well-being

Mopnenor Ha BPLICHETO Ha POAMUTENICKOTO MPaBO IO Pa3BOAOT Ha
Opaxor, koj 6emre npudareH ce 10 80 TUTE TOAUHU HA MUHATHOT BEK, U CTIOPE
KOj Jleriara Hajuecto Oea JOBEpyBaHM Ha MajKaTa, a TAaTKOTO MMaile o0BpcKa
Jla TU1aka U3pIIKa ¥ IpaBo J1a OJlpKyBa MOBPEMEHHU KOHTAKTH CO Je1aTa, Kako
IITO BUJIOBME, I0BEJIE 10 KPajHO HETATUBHU IO CIIEHUIIN 32 ICUXOCOIM]aTHUOT
pa3Boj Ha xaeuara. [lopanu Toa, BO MOcCieIHUBE JELIEHUU TojieM Opoj 3eMju
3all0YHaa CEpUO3HU pedOopMH Ha MOJENOT Ha BpIICHE Ha POJUTEIICKOTO
IPaBo IO Pa3BOJOT Ha Opak, ¥ OCBEH NpU(paKAKETO HA 3a€IHUYKOTO BPILCHE
Ha pOJUTEICKOTO MpaBo (joint legal custody, koe moxpa3dupa eqHAKBH MpaBa
U OOBpPCKM Ha POJUTEIUTE M MO Pa3BOAOT Ha OpakoT) Aa ro npudakaar u
MOJIEJIOT Ha MOJENIEHO pOoaUTENCTBO (joint physical custody).

[loneneHoTo poAMTENCTBO, Kako MoAeN, Tpeba Ja ce pasrpaHuyu
Ol KOHIIETITOT Ha 3€JIHWYKO BPIICHE HAa POAMTENICKOTO mpaBo (joint legal
custody), K0j HajueCcTO € caMO MPBUOT YEKOP KOH BOBEIYBamkE Ha MOJIEIIOT HA
MOJIETICHOTO poauTeaCcTBO. Bo oBaa cmucia Buchanan u Jahromi ncraknyBaar
neka “JloBepyBameTO Ha 3a€IHUYKOTO BPIICHE HA POIUTEIICKOTO MPaBO
(oBepyBameTO M Ha JABajliaTa POAUTENM IMPaBO Ja JOHECYBaaT OIUIYKH 3a
JIETETO) MOpa Ja Ce pa3JInKyBa O]l JOBEPYBAHETO Ha MIOAEIIEHOTO POIUTEICTBO

CO IICUXOJIOIIKH, €KOHOMCKH U COLIMjaJTHH I'PYIKH U CTPEC IIOBP3aH CO Pa3BOJIOT) M CO HAMaJIeH
KOHTaKT CO MHOTY TOTEHIIMjaJTHA U3BOPH HA MOAAPIIKA (TIPHjaTeIH, COCEAN, YIUTENH. . ).
Bunn Michael E. Lamb, Kathleen J. Sternberg, Ross A. Thompson, The Effects of Divorce
and Custody Arrangements on Children’s Behavior, Devolopment and Adjustement, 35 (4)
Family and Conciliation Courts Review, (1997), ctp. 395.

% Bunu Cynthia Osborne, Sara McLanahan, Partnership Instability and Child Well-Being, 69
Journal of Marriage and Family (November 2007), ctp. 1079.

% Jeniffer E. Lansford, Parental Divorce and Children’s Adjustement, 4 Perspectives on
Psychological Science (2009), ctp. 149.
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(koe moapazOupa W JABajIaTa POAUTENH Ja MMaaT MPaBO Ja MOMHHYBaaT
roJIeM Jell Off BPEMETO CO HUBHUTE nena’.” 3aeAHMUYKOTO BpLICHE Ha
pomuTtenckoro mpaso (joint legal custody) moapasbupa ponurenure na umaar
€IHAKBHU IpaBa U OOBPCKHU KOTa c€ HOCaT OJJIYKHUTE 3a WIHMWHATA Ha JIETETO,
HETOBOTO IIKOJYBabe, JIEKyBamkbe U JPYrd 3HauajHH mpamama. OBoj Moaen
MpeTCTaByBa HAMYIITamhe Ha KOHLIEMIIMjaTa CIIOpe Koja eHUOT poauTen (Kaj
KOj € IOBEPEHO JIETETO Ha UyBamkE M BOCIUTYBAHE) TH HOCH HAj3HAUAjHUTE
OJUTYKH 3a HIHUHATA Ha JIETETO, a APYTHOT MMa CaMo MPABO /1 OP)KYBa TUYHH
KOHTAKTH U Ja TUIaka U3JpIIKa U opa3oupa J0BepyBambe Ha eTHAKBU IpaBa
Ha POAMTENINTE JIa OJUTYdyBaar 3a JIeTeTo, 0e3 pas3sinka JieKa JIETeTO KHUBEe Kaj
€IHUOT ponuTen. MoJenoT Ha 3aeHUYKO BPILICHE HAa POIUTEIICKOTO MPaBO
1 HaTaMmy ce 06a3upa Ha J0BEpyBambe Ha JeTeTo ((PU3WYKH Ja MPEecTojyBa) Ha
€IHUOT POIUTENI, HO T'M M3eHadyBa IpaBaTa 1 OOBPCKUTE HA POAUTEIUTE BO
omHoc Ha jaereTo. Co Toa ce yKMHYBa KOHIIETILIMjaTa CIOpe]] Koja MOCTo e
,»POIUTEN Of MpBa KaTeropuja, co IMOToJeMH MpaBa‘“, Ha Koro my oOerre
JIOBEPEHO CTApaTeiICTBOTO HA JIETETO, U ,,pOAUTEN O]l BTOpa Kareropuja, co
MOMaJIM TIpaBa‘, Koj He ro JoOuBalle CTapaTeICTBOTO U CE€ BOBEJE MPABHO
M3eHauYyBambe Ha POAUTEIINTE.

[Tonenenoro poautenctBo (joint physical custody) e Mmozen Ha BpiIeHe
Ha POIMUTENCKOTO MPaBO MO Pa3BOAOT HA OPAKOT KOj OU YEKOp MOHATaMy O]
3a€THUYKOTO BPILEHE HAa POAUTEIICKOTO MPaBo U ce 0a3upa Ha Toa JETeTo Ja
MMOMHMHYBA 3HauaeH JeJl O] BPEMETO U BO JOMOT Ha MajkaTa W BO JOMOT Ha
TaTKkoTo. CO MOJEIeHOTO POAUTENICTBO 3aKOHOMABIIUTE c€ OOMAyBaar Ja r'u
HaJMHHAT HEJAOCTATOLUTE Ha CTApUOT MOJET Ha BPIICHE HA POIUTEICKOTO
MpaBoO MO Pa3BOJOT Ha OPAKOT, KOj MOCTOEIIE BO CHUTE 3alagHU 3eMjU BO
nocnenuause 100 roguHu U ciopes Koj Jienara 1o pa3BofoT Ha Opak HajuecTo
ce 1oBepyBaa Ha Majkara. Bo oBaa cMucia Bjarnason u Armasson nctakHyBaaT
neka “bapamero 3a morojiemMa HHBOJIBUPAHOCT HA TATKOBIUTE BO KUBOTOT Ha
HUBHUTE JIella M0 Pa3BOAOT Ha OPaKOT BO MHOTY 3€MjH JIOBEAE 10 JIa00KU
MIPOMEHH, KaKo BO MpaBHATa paMKa 3a BpIIEHE Ha POAUTEIICKOTO MPaBo, Taka
¥ BO aKTyeJHaTa poauTescka mnpakca‘.*® Ilpuroa, joint physical custody nHe
noapa3dupa geka AeTrero Tpeda 3aJO0KUTENTHO Ja TMOMUHYBA MOAETHAKBO
BpeMe M Kaj TaTKOTO M Kaj MajkaTa. Hekon aBTopu HaBemyBaar Jeka kaj joint
physical custody nereto Tpeba na momunysa on1 25% 10 33% on BpemMeTo Kaj
€IHUOT POIUTEI,* JoAeKa IPYrH CMeTaar Jeka JeTeTo Tpeba Ja MOMUHYBa
HajManky 35% ox BpeMeTo Kaj eTHUOT POJUTEN, a TUIIUYHO Mooaucky 10 50%

47 Christy M. Buchanan, Parissa L. Jahromi, A Psychological Perspective on Shared Custody
Arrangements, 43 Wake Forest Law Review (2008), ctp. 422.

8 Buau Bjamason and Armasson, op. cit., ctp. 872.

49 Christy M. Buchanan, Parissa L. Jahromi, op. cit., ctp. 422.
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ol BpemeTo.” Cenak, OCHOBHA KapaKTEPUCTHKA HA MOJEJIIEHOTO POIUTEICTBO
€ BO TOA LITO Kaj OBOj MOJIEJ Ha BPILICH-E€ HA POAUTEIICKOTO MPABO 110 Pa3BOAOT
Ha Opak JeTeTo uma ,,/IBa JIoMa“™ M 3Ha4YaeH /I Off BPEMETO TIOMHHYBA U CO
nBajiara poautenn.®! OBoj MOET Ha BPIICHE HA POAUTENICKATa OITOBOPHOCT
Mo pa3BonoT Ha Opak e Haj3actaneH Bo CAJ] m Bo Hopauckure 3emju BO
EBpomna. *> OcHOBHA 1Ie]T Ha BOBEIYBAaHETO HA MOAEICHOTO POAUTEICTBO IO
pa3BoZOT Ha OpakoT Oerre xemdarta 1a ce€ OCTBAapU Haja00pHOT MHTEpeC Ha
nerero.** Bo oBaa cmucia Robert Emery HaBenyBa neka: “Bo cekoja cMmucia,
MOZENICHOTO POJMTEICTBO € MIea]eH apaH)KMaH 3a Jielara 3aroa IITo THE U
MOHaTaMy MMaar JIBajiia POIUTENIM KOU Ce BO TojieMa Mepa WHBOJIBUPAHU BO
HUBHHOT KUBOT”.>*

BoBeyBameTo Ha MOJIETIOT Ha MOJCIIEHO POIUTEIICTBO 1O Pa3BOJOT HA
Opak Bo morosiem O0poj 3akoHozaBcTBa Bo EBpoma u Bo CAJl, mokpaj apyrorto,
Oelie pe3yaTaT ¥ Ha OpOjHU UCTPaXKyBarba KOM MMaa 3a IeJl Ja YTBPAAT J1aau
OBOj MOJIe] TTO3UTHUBHO BIIMjae Ha Ojlarococrojbara Ha jAerara Mo pa3BoIOT
Ha OpakoT. Bo eneH TekcT umja men Owia ,,Jla ce HanpaBu MeTa-aHalIM3a Ha
M3BEILITAUTE 3a MPHUJIAr0yBamkeTO Ha JIelaTa KO JUPEKTHO TH CIIOpeyBaatT
JieraTa Kou ce JOBEPEHH caMO Ha €HUOT POAMTEN CO JielaTa KO’ KHUBeaT CO
npudakame Ha MOJICIIOT Ha IMOIEJICHO POJUTEICTBO IO Pa3BOAOT Ha OpakoT >
Bauserman HaBemyBa jeka ,,J{erata BO MOJAEIEHO POIUTEICTBO C€ MOA00PO
MPHUJIATOJICHU O] JiellaTa KOM JKMBEaT caMO CO €IHHOT poauTena .’ Bo emHa

% Linda Nielsen, Shared Physical Custody: Does It Benefit Most Children? 28 Journal of the
American Academy of Matrimonial Lawyers (2015), ctp. 80.

1 Bo oBaa cmucia Hakovirta u Rantalaiho ucraknyBaar nexa“IlofeneHOTO pOAUTENCTBO
He Oapa Jaenara Ja NOMHHYBaaT IIOJIOBHHA BpeME CO €JHUOT, a JApyrara IOJOBHHA CO
OpYruoT poxauten. HanpoTus, pasnuyHd apaH)KMaHH ce MOJKHH IO pa3BOIOT Ha Opak WIIH
1o pasgenbara Ha poguTenute. [IpeU3HUOT apaH)XMaH MOXE Jla Bapupa O CEMEjCTBO IO
CEMEjCTBO M IIOJEIEHOTO POAUTENICTBO CE OAHECYBa Ha KBAIUTETOT HAa BpCKara, a HE caMo
Ha BPEMETO IITO JETETO ro MOMHHYBa co cekoj poamten”. Buam Mia Hakovirta  Minna
Rantalaiho, Family Policy and Shared Parenting in Nordic Countries, 13 (2) European
Journal of Social Security, (2011), ctp.250.

2 Cnopen Nielsen 1oiesieHOTO poanTeIcTBO ce uckaumiio Ha 30%, Bo Opannuja na 20%, a
Bo lIIBencka Ha 50% ox cute cimywan. Buau Nielsen, op. cit., ctp. 81.

% Cnopen Turunen HajIoOpHOT MHTEPEC HA JETETO OWJI OCHOBEH MOTHB 3a pedopMuUTE HA
3aK0HOMABCTBOTO BO IIIBencka u 3a BoBemyBame Ha joint physical custody. Bo oBaa cmucna
Turunen HaBemyBa leka ,,Bo IIBEICKOTO 3aKOHOMABCTBO NPOMOBHPAETO HA MOJCIOT Ha
MOJICTICHO POIUTENICTBO ce Oasmpaiie Ha HajAo0OpHOT MHTEpeC Ha JETETO M Ha Heromara
motpeda 1a oapIKyBa OJIMCKH OHOCH U CO JIBajIaTa pOAUTEIH IO Pa3BOAOT Ha OpakoT. *“. Buan
Jani Turunen, Shared Physical Custody and Children’s Experience of Stress, 24 Families and
Societies Working Paper Series ( 2015), ctp.3.

*Bunu Christy M. Buchanan, Parissa L. Jahromi, op. cit., ctp. 425.

> Bauserman, op. cit., ctp. 92.

%6 Ibid., ctp.97. Cnopen Bauserman “OBue pe3y/aTaTu ce BO COIIACHOCT CO XUIOTe3aTa JeKa
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CTyAHja CIIpoBe/ieHa BO 36 3amafHu 3€MjU 3a CTENIEHOT Ha 33J0BOJICTBOTO Ha
JieriaTa KoM JKMBeaT BO CEMEjCTBA CO pa3iMyHa CTPYKTYpa, YTBPAEHO € JeKa
JieriaTa KoM JKUBeaT BO JOMOT M Ha TaTKOTO M Ha MajKaTa MMaaT CTENeH Ha
KMBOTHO 33JIOBOJICTBO CJIMUYEH Ha OHOJ IITO IO UMaaT Jelara KoM >KUBeaT co
JIBajIiaTa pOANTEIIH, a TIOTOJIEM O] CTETIEHOT Ha 33JJ0BOJICTBOTO Ha JIeLlaTa KOU
JKUBEAT CaMO CO €JECH POAMUTEI UM CO POAUTEN U O4yB MM Makea.”” OcBeH
CTENEHOT Ha 3aJI0BOJICTBOTO, M KOMYHHUKaIMjaTa Ha JelaTa KOu KHBEaT BO
MOJIeJT Ha TOJIEJIEHO POJMTEICTBO CO POIUTEIUTE € MoJ00pa WK eIHAKBa Ha
OHaa IITO ja UMaar Jeuara co poAUTEINTe KOU He Ce pa3BeleHH, a mogoodpa
€ O]l KOMyHHUKaIMjaTa IITO ja ©Maar Jenara co poIUTEIUTe MO Pa3BOIOT Ha
Opax Kora )HBeaT cO €THHOT POAUTEI. >

HcrpaxyBamara mokaxyBaaT jaeka joint physical custody moBomHO
BJIMjae 3a NICUXOJIOIIKMOT Pa3Boj Ha Jierara mo pa3BojotT Ha Opak. Crnopen
Fransson oBue nena HemaaT MOTOJEMH IMCHXOJOIIKUA MPOOIEMU OTKOJKY
Jerara Ko >KMBeaT cO JBajliaTa pOAMTENH, 3a pasliuKa O] Jelara KOou
KMBEAT CaMO CO €I€H POAUTEN] M KOM HMaar MOTOJIEeMH MCHUXOJOIIKU
npobaemu.* OcCBeH Toa, OHUE Jella KOU KUBeaT U CO JIBajliaTa POJUTEIU
10 Pa3BOJOT Ha OpaKk MMaar MOMaJKy 3JpaBCTBEHU MPOOIEMH U TPoOIeMu
BO OJIHECYBAIETO O]l JlellaTa KOM >KMBEaT caMoO CO €IHHOT poauten.® Bo
enHo uctpaxysamwe Bo CAJl, cnpoBeaeHO BO ApkaBaTa BUCKOHCHH, ce
nokaxaino aeka 590 mema kou skmBeene Bo joint physical custody Owmite
MOMaJKy JAENpPECUBHH, UMaje MOMAJIKy 3JpaBCTBEHU MPOOIEMHU, TOMAJIKY
Ouie HM3JI0KeHM Ha CTpec W Ouie M03aJ0BOJIHM CO HHBHUOT XHUBOTEH
apamkMaH OTKONKYy 590 nema xou KMBeeje cCaMO CO €IHUOT POAUTEN.*
OcBeH MO3UTUBHU MOCIEIUIN 3a JIellaTa MoIeIEHOTO POJUTENCTBO UMa U
MOBOJIHO BJIMjaHUE BP3 POAUTENHUTE MO Pa3BoAOT Ha OpakoT. OBOj Momen
Ha BpIICHE Ha POJUTENICKATAa OJFOBOPHOCT MO Pa3BOJOT OBO3MOXKYBa Ja
ce HaJIMHHE MPEONTOBAPEHOCTa cO paboTa Ha POAUTENIOT KOj CaM T'0 BpPIIU
POIUTENCKOTO MPaBo, TOj AaBa morojiema (aeKCUOUITHOCT Ha POJIUTENUTE
Ha pabOTHOTO MECTO, ja 3rojieMyBa copal0oTKaTa MOMery pPOIUTEIUTE

TMIOZICJICHOTO POJUTEINICTBO OAroBapa Ha Jienara oj CHTe COLMOEKOHOMCKH Kareropuu. /bid.,
cTp.98.

% Thoroddur Bjarnason et al., Life Satisfaction Among Children in Differe nt Family
Structures: A Comparative Study of 36 Western Societies, 26 Children & Society (2012), ctp.
52.

%8 Bjarnason and Amarsson, op. cit., ctp. 885.

%9 Fransson, op. cit., ctp. 177.

% Buau Asa Carlsund et al., Risk behaviour in Swedish adolescents: is shared physical
custody after divorce a risk or a protective factor? 23(1) European Journal of Public Health
(2012), ctp. 3.

61 Ibid., ctp. 106.
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U TH HaMallyBa KOH(IMKTUTE W MOTEHIIHjaTHUTE CYACKH CIOPOBH OKOIY
CTapareycTBOTO Haj aenara.®

W mokpaj oapenenn KpuTHKK KOH joint physical custody, moxke ma ce
3aKITy4d JieKa OBOj MOJEN Ha BPIICHE Ha POTUTEICKUTE OATOBOPHOCTHU IO
pa3BoAOT Ha Opak OAroBapa Ha MPHHIMUIOT 32 MMOYUTYBAHkHE Ha HAjI00pHOT
WHTEpEC Ha JIETETO, BO MHOTY IOT0JeMa Mepa OTKOJKY MOJEJIOT CIOpel KOj
JIETETO TI0 Pa3BOIOT Ha Opak OWMIIO JOBEPYBAHO HA €IIHUOT POAMTEN (HAjU4ECTO
Majkara). OBOj MojieN Beke He € mpudareH caMo O] CTpaHa Ha HAjBUCOKHUTE
COILIMOCKOHOMCKH CIIOCBH U O] POTUTEIUTE CO HajBUCOKO 00pa3oBaHHE, TYKY
TOj TIOCTETEeHO ce Tpudaka U oIl CTpaHa HA CUTE JIPYTH COIMjaTHH CIIOCBH.*
OcCBeH T0a, 3aeJHIYKOTO BPILIEHE Ha POJUTEIICKATA OJJTOBOPHOCT 110 Pa3BOAOT
Ha Opak o/roBapa M 3a OHHE POAMTENN MEl'y KOM TIOCTOU OJIPEICHO HUBO Ha
KOH(UIMKT (HO HE CEpHO3eH KOH(MIUKT), 0COOCHO JTOKOJIKY CE 3eMe IPEIBU/I
JIeKa UCTPaKyBarbaTa MOKaKyBaaT JIeKa CTETIEHOT Ha KOH(IIUKT Kaj POAUTEITUTE
KOU TO mpudakaaT MOAEIOT Ha MOJEIICHO POJAMUTENICTBO € TIOMAJl OTKOJIKY Kaj
MapOBUTE Kaj KOM JIeT[aTa ce JOBEPyBaaT Ha 4yBambe CaMO Kaj STHHOT POIAUTEIL.*
Bo ciydante kora ce onpenernyBa 3aeJHHYKO CTapaTeJICTBO MO Pa3BONOT Ha
OpaxoT, Toa TOBEeIyBa JI0 MOTOJIEMO BKIYYyBamhe Ha TATKOTO BO BPIICHETO HA
POIMTEJICKUTE ONTOBOPHOCTH, @ U TPOIIOLUTE 33 YyBamkhe U U3PKYBamhE Ha
JieriaTa ce TOeHAaKBO PACIIOpEIEH! TIOMery POJUTEINTE, OTKOJIKY KOra camo
eIHUOT TO MMa CTaparejCTBOTO BP3 Jielara, a JIPYyTruoT IUTaka M3apiika.®
Cemnak, HajroJieMo MMO3UTHBHO BJIMjaHUE 3a Jenara ox joint physical custody,
(Topaay mMTO, KAaKO IITO MOKAXYBaaT HajroyieM Opoj MCTpakyBama, THE HE
Ce pa3NIMKyBaaT BO rojeMa Mepa BO OHOC Ha CUTE 3HAYajHH KPUTEPUYMH 32
NIPaBUJICH TICUXOCOIIMjaJIeH Pa3Boj oIl JelaTa KoM KHBEaT CO JIBajllaTa HUBHU
POIMTEINHN) JIKH BO (PAKTOT IITO THE MMAAT MHTEH3UBHU U OJUCKU BPCKH CO
JIBajIIaTa POJUTENH MO Pa3BOAOT Ha OpaKoOT.*

2 Buau Turunen, op. cit., ctp. 3.

% Bo oBaa cmwucina Brunet, Kertudo and Marsan wucrakHyBaar jaeka ajiTepHATHBHOTO
JKHBECHE Ha JICTETO He € Pe3ePBUPAHO CaMO 3a HajBUCOKUTE COLIMjaHU CJIOeBH. Bo HUBHOTO
UCTPaXyBarbe TOJEM Jiell Ofl POAHMTEIHMTE KOW IO IPUMEHyBajJe OBOj MOJEIN crarane BO
cpemHaTa Kiaca, a He Oni 3aHeMapiuB B OpojoT Ha OHHE KoM Omie o paboTHHYKATa Kiaca.
Bunn Florence Brunet, Pauline Kertudo, Sylvie Marsan, Etude sociologique sur la residence
en alternance des enfants des parents séparés, 109 FORS Recherche Social (2008), cTp.85.

¢ Bauserman, op. cit., ctp. 98.

6 Bjarnason and Amarsson, op. cit., ctp.885.

% Bo oaa cmwucia Nielsen Benu: “Ejna o HajImO3UTUBHHUTE MOCICAMUIM MOBP3aHU CO
MOJIENIEHOTO POAUTENICTBO € TOa IITO JETeTO Ke OAPKH OJHOCH IOJIHH CO JbYOOB M CO
BHUMAaHHE ¥ CO JBajmarta pogurend . Buaum Nielsen, op. cit., ctp.136.
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BoBenyBame Ha 3aeJHUYKOTO BplIeHhe HA POIAUTEICKOTO MPAaBO U
M0/1eJICHOTO POAUTEJICTBO N0 Pa3BOJOT HA OPAKOT BO NIPABHUOT CHCTEM
Ha PenyOsimka Makegonuja

Bo nocrieqHiBe HEKOJIKY JCLIEHUH, KOTa BO €BPOIICKUTE 3aKOHOIABCTBA
nmoyHa na ce mpudaka u na 100MBa Ce MOTOJIEMO 3HAYCHE KOHIICNITOT Ha
HajI0OpUOT MHTEpPEC Ha JETETO C€ M3BpIIWja ABE 3Ha4ajHU pedopmu BO
OTHOC Ha MPABHOTO PETYIMPae Ha BPUICHETO HA POTUTEIICKOTO MPABO IO
pa3BonoT Ha Opakot.” Co mpBara peopma ce OBO3MOXKH 3aSTHUYKO BPIICHE
Ha POAMTEIICKOTO MPaBO IO Pa3BOAOT Ha OpakoT WM IO paszzaendara Ha
Opaunute maptHepu (joint legal custody). IlounyBajku ox 80 TuTe romuHu
Ha MUHATHOT BEK, ToJieM Op0j €BPOIICKM 3aKOHO/IABCTBA MPEIBUIYBAAT JIeKa
POAMTENNTE UMAaT €IHAKBH IpaBa U OOBPCKH BO OIHOC Ha Jelara W JieKa
3a¢AHUYKH TO BPIIAT POTUTEIICKOTO MPABO IO Pa3BOIOT HA Opak, HE3aBUCHO
O] TOA Kaj KOj POUTEN € JIOBEPEHO JIETETO Ha YyBamke U BOCIUTyBame. OBaa
pedopma mmarie 3a 1en Jga ja HaAMHUHE cocToj0aTa cropesa Koja €IHHUOT
ponuten (HajYecTo MajkaTa) Koja ro J0OMBAIIe CTapaTeJICTBOTO HA JIETETO CE
cMeTalie Kako ,,pOIUTell O] IPB pea’ co MOBEKe Mpasa, a IPyTuoT, HajuecTo
TaTKOTO, KakKo ,,poauTen of BTop ped . Pedopmara Oeme moTuBHpaHa o
HajI00pHOT MHTEPEC Ha JIETETO, KaKO M OJ] HCTPAXKyBamara KOW TOKaKyBaa
JIeKa HajroJIEMUTE HETaTUBHU TIOCJICIUIIN OJ1 Pa3BOAIOT Ha OPaKOT CE€ COCTOjaT
BO HaMaJIyBamkbeTO WJIM NPEKWHOT HAa aKTUBHOTO YYECTBO Ha TaTKOTO BO
MPOIIECOT Ha COIIHMjaTN3allnja ¥ ICUXOCOIM]aJIeH pa3B0oj Ha IETETO 110 Pa3BOIOT
Ha OpakoT. OBaa pedopma Oemie u3BpiieHa Bo Opannuja, Uranuja, Benuka
bpuranuja, 'epmanuja, [llIBajinapuja, Xonanauja, Yemka, Bo CKaHIUHABCKUATE
JP>KaBH M BO TOJIEM OpOj APYTH €BPOIICKH 3aKOHOJaBCTBA®,

%7 TlomeTaiHO 3a pe(OPMHTE BO BPLICHETO HAa POAUTEICKOTO IIPABO I10 Pa3BOJOT Ha OPaKoT BO
eBporckuTe 3eMju BuaM kaj Dejan Mickovik, Angel Ristov, Parental rights and responsabilities
after divorce in Macedonia, International Survey of Family Law, 2013; [/lejan MuIxoBux,
Amnren Puctos, ,,Bpuiemero Ha poJUTEICKOTO MPABO TI0 Pa3BOIOT Ha Opak BO MaKEIOHCKOTO
ceMejHO TpaBo*, [ oouwHux 6o uecm na npog. I'ane I'anes, [lpaBen axynter ,,JycTHHHjaH
[Ipsu“ Bo Cxomje, 2014; Dejan Mickovik, Angel Ristov, Family law in the Civil Code of the
Republic of Macedonia, Journal of Civil & Legal sciences, Volume 5, Issue 1, 2016; [lejan
MunkoBuK, Bpiieme Ha poIUTEICKOTO MPABO 10 Pa3BOJOT Ha Opak BO MAKETOHCKOTO U BO
cniopendenoto npaso, Jypuauka [Tpuma, MHCTHTYT 3a IpaBHO €KOHOMCKH HCTpakKyBama U
enykammja, Oxpuzacka mxoia Ha mpaBoto 2017, EQexTuBHa 3amTiTa Ha YOBEKOBUTE MTPaBa U
cnobomu: peanmnoct win unean, Ctoou Tpejn, Cromje, 2017.

% Buuu noseke kaj Jlejan MuikoBuk, Bpiieme Ha pOIUTEICKOTO MPaBO MO Pa3BOIOT Ha
Opak BO MaKEIOHCKOTO W BO CIOpendeHoTo mpaso, Jypumnka [Ipuma, MHCTHTYT 3a paBHO
eKOHOMCKHM HCTpakyBama M enykanuja, Oxpuacka mkoma Ha mpaBoto 2017, EdexrtuBHa
3aIITHTa Ha YOBEKOBUTE MpaBa u cro0ou: peadHoct win uaean, Crodu Tpeja, Cxomje, 2017,
cTp. 81.
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Bropara pedopma Bo BpIICHETO Ha POAUTEIICKOTO TPABO MO Pa3BOAOT
Ha OpaKoT BO €BPOIICKUTE 3€MjH CE€ COCTOCIIIE BO BOBEYBaHETO HA MOJIETIOT Ha
MOZETICHO POAMTENICTBO MO pa3BonoT Ha Opakot (joint physical custody). Kaxo
mro Oerre KakaHo, CO OBOj MOZET C€ OBO3MOJKYBAIlle JIETETO Ja MOMHHYBA
MO/IC/IHAKBO BPEME, WIIM TOJIEM JIeT O BPEMETO U BO JIOMOT Ha TaTKOTO M BO
JOMOT Ha Majkara. [1ojenneHOTO pOAUTENICTBO BO €BPOIICKUTE 3aKOHOIABCTBA
ce BOBEIyBa KOTra 3a TOa C€ MCIIOJIHETH OJPE/ICHH yCJIOBHU, KOU HajYecTo Ce
NOBP3yBaar Co COMIACHOCTA Ha POIUTEIINTE, KAaKO M OJ0OpEHHE O CTpaHa Ha
CYIIOT, KOj MOpa Jla ce YBEpH JieKa MOJICIICHOTO POAUTEICTBO BO KOHKPETHUOT
Clly4aj € BO Hajo0ap nHTepec Ha 1eTeTo. [1o/1e1IeHOTO pOAUTENICTBO CE BOBEE
OTKOTa TroJieM Opoj COIMOJIONIKH WCTPa)KyBarmba HEABOCMHCICHO IOKaKkaa
JieKa pa3BOJIOT MPEAN3BUKYBa HETATHBHU ITOCIIEAUIM BO TICHXOCOIM]aTHUOT
pa3Boj Ha Jierara, Ipej ce Nopaai HaMaTyBameTo Ha MPUCYCTBOTO M yllorara
Ha TaTKOTO BO JKMBOTOT Ha JIETETO U BO MPOIIECOT HA HETOBOTO 00pa3oBaHUE
U BocnuTyBambe. OCBEH Toa, HCTPaKyBamara IMoKakaa Jieka Kora ce npudaka
MOJIEJIOT Ha MOJIENICHO POAMTEIICTBO, JeIlaTa Mo Pa3BoI0T Ha OPaKOT, BO CUTE
acTIeKTH Ha HUBHHUOT JKMBOT, HE C€ Pa3JIMKyBaaT BO rojieMa Mepa oJ Jerara
KOM JKMBEAT CO JIBajiiaTa poauTen. [101eeH0TO pOUTENICTBO € MPEABHICHO
BO TojJeM Opoj eBpOICKH 3aKOHOIABCTBA, Kako Bo Ppannuja,” Bemuka
Bbpuranuja,” Utanuja,”* a BO MOCIETHUBE TOAUHH MOAEICHOTO POIUTEICTBO
0 Pa3BOMIOT Ha OpakoT ce mpudaka 1 BO 3eMjUTE BO HAIIUOT PETUOH, KAKO BO
Xpsarcka’? u Cinosenuja.”

Bo Penybnuka Makenonujaon 1992 roguna, kora 6ere 1oHeCeH 3aKOHOT
3a CEMEjCTBO HE € M3BpIIIeHAa HUKaKBa pedopMa BO OIHOC Ha BPIIECHETO HA

5 MpaHIyCKOTO 3aKOHOABCTBO, BO WieH 373-2 ox ' palaHCKHOT 3aKOH, ITPE/IBU/LY Ba 32 JTHUIKO
BpILIEH-E Ha POIUTEICKOTO MPABO IO PAa3BOOT Ha OPAKOT Kako OCHOBEH npuHIUT. Co 3aKOHOT
on 2002 rogmHa ce MpeABHIYBa JI€Ka ETETO MOXE Ja JKWBee alTepPHATHUBHO Kaj €THUOT,
a 1oToa Kaj APYTHOT POAUTEIN IO Pa3BOAOT HA OPAKOT, OJHOCHO Jla UMa J(BE YKUBEAIMILTA.
JIBajmata poauTenIy MOXaT Ja MMOCTUTHAT CIIOT00a AETETO /a KHUBEE ONPEIeIICHO BpeMe Kaj
€/IHUOT, a T0T0a Kaj APYTHOT POIUTEIN IO pa3BoA0T Ha OpakoT. OBaa croroaba ke mpousBene
MIPaBHO JIejCTBO JOKOJIKY OMIe 0MoOpeHa o1 CTpaHa Ha CYZIOT, KOoj Tpeba Jja yTBPAX ain OBaa
criorog0a oAroBapa Ha HHTEPECUTE Ha IETETO.

7 TlomesteHoTO poanTecTBO € peryiaupano Bo Children’s Act, kaje mto ce npeaBuyBa aeka
,» Kora olutykara 3a )KMBEaJHIITETO Ha JIETETO € JIOHECEHa BO KOPUCT Ha JIBE HITH ITOBEKE 1A,
KOM HeE )KHMBeaT 3aeIHO, BO OJIyKaTa Ce OIpe/eslyBa U IEePUOIOT KOj AETETO Ke 0 MOMUHYBA
BO cekoe goMaknHCTBO . Section 11 (4) Children’s Act.

1 Co 3akoHOT n.54/2006 1M0/€IeHOTO POAUTEICTBO Oellie NPU(ATEHO KaKO OCHOBEH MOJIEIN
3a BpIICHE Ha POIMTEICKOTO TIPABO IO Pa3BOAOT Ha OpakoT. Bumm moseke kaj Federica
Giardini, Joint Custody of Children in Separation and Divorce:The Current Law in Italy: An
Overview of the Law and howit is Applied, International Survey of Family Law, 2014.

2 Obiteljski Zakon republike Hrvatske (Official Gazette of RH, 103/2015).

73 Zakon o zakonski zvezi in druzinskih razmerjih (Uradni list RS, §t. 69/04).
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POAMTENICKOTO MPABO IO Pa3BOJOT Ha Opak, U MOKPaj TOA MITO BO €BPOIICKUTE
3eMjH, KaKo IITO Oerle HaBeIeHO, BO OBOj MEPHO/ C€ U3BPIICHHU JBE 3HAYajHU
3aKOHOJIAaBHU peopMHu BO oBaa o0iacT. MakeJOHCKHUOT 3aKOHOAABELl MHOTY
WHEPTHO C€ OTHECYBAa KOH OBa IIPAIIakh-e, U TOKPAj TOA IIITO OPOjOT Ha pa3BeIeHU
OpakoBu BO Make/loHH]ja ITOCTOjaHO PacTe,’ a BPIICHETO Ha POJUTEICKOTO
MIPaBO 1O Pa3BOAOT HA OPAKOT IOBEAYBa J0 TOJeMH KOH(IMKTH BO Mpakcara,
IITO KPajHO HETAaTUBHO CE O/Ipa3yBa BP3 MCHUXOCOIMjaTHUOT Pa3Boj Ha Jerara
Mo pa3BoAOT Ha OpakoT. Bo 3akoHOT 3a cemejcTBOTO ce MpeaBuayBa JeKa
POAMTENICKOTO MPAaBO UM IpHIalra MoJeTHAKBO U HA TaTKOTO M Ha Majkara,’
Kako M JIeKa POAUTENICKOTO IPaBO POTUTEIUTE TO BpIIAT 3A€AHUYKH U
cniorogbeHo.”® W mokpaj oBHe HA4YeNHU OApeAOU, CO KOU Ce MPEIBHIyBa
€IHAaKBOCT Ha POJAUTENIUTE, MO Pa3BOJOT Ha OPaKOT 3aKOHOT TO 3aJp)KyBa
CTapuOT MOJIEN,”” Crope]] KOj AETETO Ce I0OBepyBa Ha YyBame U BOCIIUTYBAE
Ha €JHUOT POAMTEIN, TaKa IITO BO 3aKOHOT 3a CEMEJCTBOTO (3a pas3iiuKa Of
HajTOJIEMHOT OpOj eBPOIICKH 3aKOHOABCTBA) HE CE MPEBUIYBa U3PEUHO JeKa
POAMTENNTE U 110 Pa3BOJOT HAa OPAKOT 3a€IHUYKH K€ IO BPIIAT POIUTEICKOTO
MPaBO U Ke TM HOCaT PaMHOIIPABHO M CIIOTOJ0EHO CUTE 3HAYajHU OIUTYKHU 32
nereto. OBOj 3acTapeH KOHIIETIT Ha BPIICH-E HA POAUTEIICKUTE OATOBOPHOCTH
10 Pa3BOJIOT Ha OPaKOT HE OJroBapa Ha HajlOOPHOT MHTEPEC Ha JIETETO, KOe
uMa moTpeda a MMa MHTEH3MBHU KOHTAKTH M CO JBajluaTa POJUTEIH I10
Pa3BOJIOT U THE U JIBAj1IaTa J1a yUECTBYBAaT aKTUBHO BO IPOLECOT HA HETOBOTO
obpaszoBanue.”® Ilopanu Toa, cMerame JeKa ce€ HEOMXOAHU pedopMH BO
PEryIMpameTo Ha BPIICHETO HA POAUTEIICKUTE OATOBOPHOCTH IO Pa3BOJIOT HA
Opakot u pudakame Ha eKCILTUITUTHA OJIpe10a BO 3aKOHOT JeKa POIUTEIIUTE U
10 pa3BOJOT Ha OPAKOT MIIM MTPECTAHOKOT Ha 3a€AHUYKUOT )KUBOT 3a€THUYKU U
CTHOro0EHO T0 BPIIAT POAUTEIICKOTO MPABO U C€ PAMHOIIPABHU IIPU HOCEHETO

74 Bo Maxkenonuja Bo 1995 roguna umasno 710 pa3oau, a Bo 2015 roguna 2045 pa3ouu.
Bumu [lejan Munkosuk, Auren Puctos, Cemejno npaso (Skopje, Stobi Trejd, 2015), ctp. 50.
7> Unen 45 craB 1 o1 3aKOHOT 33 CEMEjCTBOTO.

76 Unen 76 craB 1 o1 3aKOHOT 3a CEMEjCTBOTO.

77 Bo unen 80 on 3akoHOT 3a ceMejcTBO ce mpeaBuayBa jeka “Co mpecyaara co Koja ce
pasBelyBa OpakoT CyZOT Ke OIyYd 3a 4yBambeTO, BOCHHTAHHUETO M HM3IP)KYBameTo Ha
3aeJHUYKUTE Jela. AKO POJMUTEIHNTE He ce CIIOTOJMIIE 32 OBa WM aKOo HUBHATa cIorogda
HE OATrOoBapa Ha MHTEPECHTe Ha Jelara, CyIOT, OTKAaKo ke mpubdaBu Mucieme of LlenTapor
3a comgjanHa paboTa U Ke TH UCIHTA CHTE OKOJIHOCTH, K€ OIYYH Jaiii JeraTa ke ocTaHaT
Ha YyBambe M BOCIUTAHNE Kaj €I€H POIUTEN WIIM HEKOM K€ OCTAaHAT Kaj MajKaTa, a HeKOU Kaj
TaTKOTO MJIM CUTE ke OnaT JOBEpEeHH Ha HEKOE TPETO JIMLE MM ycTaHoBa. PoguTenor Ha Koro
HE My ce JOBEePEHH JieaTa MMa IpaBo Ja OAP>KyBa JIMYHU OHOCH M HETIOCPEIHH KOHTAKTH CO
HHB, aKO CYIIOT HE OIpe/IesIH IIOMHAKY CO OIVIe]l Ha HHTepPeCHTe Ha aernara.

78 Jlejan MunkoBuk, Bpiiemne Ha pOIUTEICKOTO MIPABO 110 PA3BOAOT Ha OPaK BO MAKEIOHCKOTO
1 BO criopenoeHoTo npaso, Jypuauka [Tpuma, THCTHTYT 32 MpaBHO €KOHOMCKH HCTPaKyBamba
u enykanuja, Oxpuacka mkona Ha mpaBoto 2017, EdexTiuBHa 3amTrTa Ha 9OBEKOBUTE IIPaBa
u ciobomu: peamHoct wiu uaean, Crodu Tpeja, Cromje, 2017, cTp. 84.
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Ha CHUTE 3HAYajHU OJUTYKH MOBpP3aHHU CO IMpaBaTa M WHTEPECHUTE HA Jelara.
3aeIHUYKOTO BPUICHE HA POJUTEIICKUTE OJTOBOPHOCTH M IO Pa3BOJAOT HA
OpakoT € o1 UHTEpEeC U Ha TAaTKOTO, U HA MajKaTa U Ha Jernara.’

Bo pedopmara Ha cemejHOTO MpaBo, Koja € BO TEK, CO MOATOTOBKAaTa
Ha [paraHCKHMOT 3akOoH Ha pernyonuka MakenoHuja, Tpeba Ja ce TpeIBHAN
JIeKa PONUTENIMTE MMaaT OOBpPCKa Jia IMOATOTBAT 3aCIHUYKH U CIIOTOI0EHO
,»DOIUTEIICKA TUTAaH 3a CHTE AacleKTH Ha BpIICHE Ha POIUTEIICKHUTE
OJITOBOPHOCTH, KaKO IITO C€ Mpaliamara KajJe NEeTeTO Ke XKUBee, KOj Of
POIUTEIUTE KOJKY K€ TPHIOHECYBa 3a M3APXKYyBamke Ha JIETETO, KaKo Ke
Ce O/IpXKyBaaT JIMYHWUTE KOHTAKTH HAa POJMTENIOT CO KOj JIETETO HE KUBEE U
JIETETO W JAPYTH Tpaliamka KOM C€ 3HAa4ajHU 3a BPIICHE Ha POJAUTEIICKUTE
OJITOBOPHOCTH I10 Pa3BOAOT Ha OpakoT. [Ipuroa, 0BOj poauTeNICKH Mm1aH Tpeda
Jia Ouze 3a0JKUTENCH 3a CUTE BUJIOBU Ha Pas3BOJl, @ HE caMO 3a Pa3BOAOT CO
3aeIHUYKA COTJIACHOCT, KaKo IIITO € TOa MPEABUICHO BO 3aKOHOT 32 CEME]CTBOTO.
JIOKOJIKY pOIMTETUTE HE MOJXKAT JIa CE COTIacar 3a pOAMTEIICKHOT TUTaH, Tpeba
Jla ce TIPEeABUAN MeIrjalfja, BO paMKUTE Ha KOja Ha pOAMTENNTe O UM Ouita
00e30eeHa MOMOIII 32 HaIMUHYBambe¢ Ha PA3IUKUTE U HA TTOCTUTHYBaWkHE HA
JIOTOBOP 32 POJUTEJICKUOT TIIaH.*

[Toxpaj BoBeIyBam-ETO Ha 3a€ICHUIKOTO BPIICHE Ha POAUTEIICKOTO ITPABO
10 Pa3BOIOT Ha OpPakKoT, cMeTaMe JeKa, TPrHyBajKu Ol HajIoOpHOT UHTEpEC
Ha JIETETO, BO MaKEeJJOHCKOTO 3aKOHOJABCTBO Tpeba J1a ce BOBEIE U MOXKHOCTA
3a MOJIETICHO POIUTEIICTBO IO Pa3BoJOT Ha OpakotT. OBaa pedopma, Kako MITO
Beke Oelle HaBEIEHO, € BOBEIEHAa BO TojieM Opoj €BPOIICKH 3aKOHOIABCTBA
U Taa ce 0a3mpa Ha OrPOMEH OpPOj COITMOJIONIKA UCTPAXKyBama KOU TOKaKaa
JIeKa TOKMY OBOj MOJIET Ha BPIIEHETO HA POAMUTEIICKOTO TPABO 1O Pa3BOJOT
Ha OpakoT HajmoOpo onaroBapa Ha MHTEPECUTE HA Jerara W MpeAn3BUKYBa

7 Cnopen Marjorie Lindner Gunnoe u Sanford L. Braver kopucta o1 3a€IHUYKOTO BPIICHE
Ha POIUTENICKOTO IIPABO U 0 Pa3BOAOT Ha Opak 3a TATKOTO CE COCTOHM BO MTOMAJIO YyBCTBO Ha
E€MOTHBHa 3ary0a, Jernpecuja, 6ec U AUCKOHTHYHHUTET BO BPIICHHETO HAa POIUTENICKATa yIIoTa.
Kopucra 3a majkara ce cCOCTOM BO TOToJIeMara IOJr0TBEHOCT Ha TaTKOTO Ja Iulaka M3/pIIKa
3a JIeTeTo, MOrojieMa IOMOII BO TPHXKAaTa 3a JIETETO M IMOBEKE BpeMe 3a mpodecruoHancH
pa3Boj Ha Majkara. KopucTa 3a 1eTeTo 071 3aeIHUUKOTO BPIIEHE HA POAUTEIICKOTO MIPABO 110
Pa3BoIOT Ha Opak € BO OCTBapyBamEeTO HA MOJOOPH BPCKHU CO /IBAjIIaTa POIUTENH, TOJ00pa
KooTIepanyja MoMery POAUTENUTE BO BPIICHETO HAa POJUTEIICKUTE OOBPCKH M IOH0O0pPO
MIPUJIArOAyBamke Ha JETETO 110 pa3BoAoT Ha Opak. Buan moseke kaj Marjorie Lindner Gunnoe
and Sanford L. Braver, The Effects of Joint Legal Custody on Mothers, Fathers, and Children
Controlling for Factors That Predispose a Sole Maternal versus Joint Legal Award, Law and
Human Behavior, Special Issues on Children, Families, and the Law, 25 (1)(2001),ctp. 26.

8 Buau Jlejan MunkoBuk, Bpiiueme Ha POJUTENICKOTO MPaBO 1O Pa3BOJAOT Ha Opak BO
MaKeIOHCKOTO ¥ BO CLIOpPe0eHOTO 1paBo, Jypuanka [Ipuma, THCTUTYT 3a TpaBHO €KOHOMCKH
HCTpakyBama U emykanuja, Oxpuacka mxona Ha mpaBoto 2017, EdextuBHa 3amrTuTa Ha
YOBEKOBHUTE MpaBa U cI00oau: pearHocT win uaean, Croou Tpeja, Crormje, 2017, ctp. 87.
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HajMaJld TICUXOCOLMjalHH TpoOieMu 3a Jenara Mo pa3BOAOT Ha OpakoT.
OBoj Mozen, criopen Koj Jaenata MOMHHYBAaaT MOJENHAKBO (WM 3HAYAjHO)
BpeMe M BO JJOMOT Ha TaTKOTO, XU BO JOMOT Ha MajKara OBO3MOXYBa Jla ce
Ha/IMUHE HajrOJIEMHOT MPOOJIEM 110 pa3BOJOT Ha OpakoT-a Toa € ry0emeTo Ha
KOHTAKTOT Ha JIETETO CO €AHUOT POAMTEN (HAajueCTO TaTKOTO), KOj HEJOBOJIHO
Oellie MPUCYTEH BO MPOIECOT HA CollMjanu3aiuja Ha nereto. OJ Tue MpuurHH,
cMmeTaMe Jieka 1 Bo Make1oHHja € ToTpeOHO /1a ce BoBeJie 0BOj Moiel. Toj 6u
Tpebaso fa ce 6a3upa Ha COIIACHOCT Ha POJUTENHUTE, Kou Ou ro mpudaruie
IpeJ ce BO MHTepec Ha HUBHHUTE Aena. OCBeH Toa, U cyAoT Ou Tpebano na
ja TOTBPJM COIIAaCHOCTA HA POIUTENUTE 32 MOAETICHO POJUTEICTBO, UMajKU
T'H IPEIBU]] CIEUU(UIHOCTUTE HA CEKOj KOHKPETEH Cy4aj M HHTEPECUTE Ha
Jenara.

Co BOBeyBamETO HA 3a€JHUYKOTO BPIIEHE HA POIUTEICKTOTO IIPABO MO
Pa3BoOIOT Ha OPaKoOT M CO MOXKHOCTA Jia C€ MPUMEHU U MOJIEJIOT Ha MO/ETICHO
POIUTENICTBO MAaKEeIOHCKOTO 3aKOHOJABCTBO K€ HANpaBU 3HAYaeH YEKOp
Hafpes Bo pedopmuTe BO €IeH Off HAjCEH3UTUBHUTE JEIOBU HA CEMEJHOTO
3aKOHOJABCTBO-BPIIECHETO HA POAUTENCKOTO MPaBO MO Pa3BOJOT Ha OpPAKOT.
Co oBa, Toa ke ce mpUOIMKHU O COBPEMEHHUTE €BPOICKU 3aKOHOJABCTBA U
ke OBO3MOXH J]a C€ OCTBapu HajaAoOpHOT MHTEpeC Ha Jelara BO Ciiydaj Ha
pa3Box Ha Opak — a Toa € THe J1a IOMUHYBaaT JOBOJIHO BpeMe M Jla OApKar
MHTEH3UBHU, YECTH U JJ1a00KH BPCKU U CO JIBajIiaTa pOIUTENH 110 Pa3BOIOT Ha
Opak, TO Haj100pO OroBapa Ha HUBHUTE CYIITUHCKH UHTEPECH U MTOTPEOH.

Pe3nme

Bo cure eBporcku 3emju, kako u Bo PemyOnmka MakenoHuja, BO
MOCJICIHUBE ICIICHUH J10ara JI0 [paMaTuyieH mopact Ha Op0joT Ha pa3BEICHUTE
OpakoBH, IITO IOBETYBA JI0 CEPUO3HU ITOCIISTUIIH 3a TICHXO COIU]aTHUOT Pa3Boj
Ha JieraTa YuK poAnTeIH ce pa3BeayBaar. [lopaau Toa, €IHO O HajCIOKEHUTE
npaliamka KOM ce MOCTaByBaaT Ipell 3aKOHOAABIUTE MPU PEryIHpameTo Ha
MOCJICMIIUTE OJ1 Pa3BOIOT Ha OPAKOT € BPLICHETO Ha POUTEIICKOTO PABO I10
pa3BozoT Ha OpakoT. Bo eBporcKkuTe 3aKOHOJABCTRA JIOJTO BPEME JJOMUHUPAIIa
KOHIICTIIIMjaTa CIIOPe/ Koja 1o pa3BoIOT Ha OpakoT jerara ce JoBepyBalie Ha
SHUOT POIUTEN (HajYeCTO MajKara), a JPYyrHoT UMaJl [IPaBo J1a O/IPKyBa INUHH
KOHTAKTH CO JleTiata ¥ 00BpcKa Ja Turaka u3apinka. OBoj MOJIEN Ha BPIICHETO
Ha POAMTEIICKOTO MPABO 10 Pa3BOAOT HA OPAKOT Ce MOKaKaJl KaKo INTETEH 3a
Omarococtojbara U 3a MPAaBUIHUOT TICHXOCOIUjaJICH Pa3Boj Ha Jerara u Toj
Ce HaITyIIITa BO HAjTOJIEMUOT OPOj EBPOIICKH 3aKOHOAABCTBA, KO MPEJT TOBEKE
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JIEIIeHNHU TO TpHudakaar MOAEIOT Ha 3a€JHUYKO BpPLICHE HA POIUTEIICKOTO
IpaBoO MO Pa3BOAOT HAa OpPakoT, a BO IMOCIEAHO BpeME M KOHIIETITOT Ha
MOZIETICHO POJUTEIICTBO, CIIOPE KOj JIeliaTa 1o pa3BoJ0T IOMHUHYBAa €IHAKBO
BpEME U CO €IHUOT U CO APYTHOT POJUTEN, IITO 3HAYM JIeKa >KUBEaT HE BO
eleH, TyKy Bo nBa qoma. Bo PemyOnmka MakenoHuja ceymite JOMHHHUpA
3acTapeHara KOHIIETIIHja 3a BPIICHE Ha POIUTENICKUTE MIpaBa Mo pa3BoOIOT Ha
OpaxoT, BoBe/IeHa CO 3aKOHOT 3a CeMejCTBOTO ymTe Bo 1992 ronuna, criopen
KOja Jierara 1o pas3BoAOT Ha OpakoT ce JAOBepyBaaT Ha €IHUOT POJHUTEN, a
JPYTUOT Ma MPaBo Ja OAP>KyBa JMYHH KOHTAKTH CO HUB. Bo TEKCTOT aBTOpPOT
r0 aHAJM3UpPa MOJENIOT Ha 3a€HUYKOTO BPILIECH-E HA POAUTEICKHUTE MPpaBa 1o
pa3BOIOT Ha OPaKOT MpHUdareH BO MOBEKETO €BPOIICKU 3aKOHOJABCTBA U J1aBa
MpeIor OBOj MOAeN Ja ce mpudartu U BO 3aKOHONABCTBOTO Ha PemyOnmka
Makenonuja. OcBeH Toa, TOj MpaBU W pa3rpaHUYyBame Ha KOHIETOTOT
Ha 33aeJHUYKO BPIICHE HA POIUTENICKOTO MPaBO MO pa3BOJOT Ha OpakoT U
KOHIIENTOT Ha TOJEJIEHO POAMTEICTBO, KOM YECTO C€ IOUCTOBETYBaaT, U
MIOKPaj TOa IITO ce paboTH 3a coceMa Pa3InYHU KOHIENTH. ABTOPOT YKaKyBa
Ha MPEIHOCTUTE HA IOJEICHOTO POIUTEIICTBO MO PAa3BOAOT HA OpPaKOT KOU
ce MOTBPACHU CO CHTE PEJIEBAHTHH COLMOJIOIIKM MCTPaKyBamba U IMpejiara
¥ OBOj MOJIENl Ha BPILICHEC HAa POAMUTEIICKOTO MPABO MO Pa3BOJOT Ha OpakoT
Jla ce BOBEJE BO CEMEJHOTO 3aKOHOAABCTBO Ha PemyOnmuka Makenonuja, co
IITO HAIIETO 3aKOHO/AABCTBO K€ C€ YCOIIAacH CO OCHOBHHMTE TEHACHIUH BO
3aKOHOJABCTBaTa Ha eBporickute 3eMju. Cropes aBTOpoOT, oBaa pedopma e
HEOITXO/[HA MOpaJM TOA LITO CO Hea Ke ce 00e30eau morojeMa 3allTuTa Ha
npaBaTa U Ha MHTEPECUTE Ha Jierara Bo CiIydaj Ha pa3Boj Ha Opax.
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Original research paper

Aocmpaxkm: Bo Penybnuxka Maxedonuja o0 2000 eoouna 0o Oernec
2018 2o00una ce ocnosanu oxony 50 camocmojuu opeanu. Koea 360pysame
3a camocmojHume OpeaHu 60 08aa 2pyna 2u edpojyeame mpume 6uod Ha
CamMoCmojHU opeanu, a moa ce camoCmojHume Opeanu Ha OpHcA6HA YNpaed,
HezasucHume opzanu u pecyramopuume mena. Osue opeanu npemcmagysaam
XemepozeHa nojasa, Ha Kou cO NOCEOHU 3aKOHU KOU ce HOCAm cO OOUYHO
MHO3UHCIBO UM Ce 6PWU NPEHOC HA O081ACMY8arbd U 002080PHOCIU 00
cooogemna obnacm. Osue opeanu ce CMpyKmypaiHo u3080€HU U A8MOHOMHU
00 OpeaHume HOCUMeENU HA 3AKOHOOA6HAMA, CYOCKaAmad U U3BPUIHAMA
gnacm, na ommyKa Kako npeomem Ha UCMpadxicyearbe 60 080j mpyo e 0d ce
YMEpOU HUBHAmMa NooHcba 60 cucmemom Ha nooeidba Ha 61acmad, Koe e
PAa32paHuyy8arbemo nomery osue opeaHu u ymepoysarbe Ha NpuyuHume 3a
HUBEH NOCMOJjaH NOpAcm Koj iujae Ha XUnepnpooyKyuja Ha jagHume Opeanu.
Hmeno, oanu camocmojHume opeanu ce peaina nompeda uiu mood 60
Penybnuxa Makedonuja? J{anu nocmojam KOHKpemuu ymepoenu npasuia u
Kpumepuymu 6p3 0CHO8a HA KOU ce 00y4y8ad Ko2d U HA KOj HAYUH Ke ce OCHO8A
edeH opaan, Kakea e PUHAHCUCKAmMAa penepKyCcuja co OCHO8AwEMOo Ha ucmume
U 0anu HAO 08Ue OP2aAHU MOodCe Od ce CNPoBede KOHMPOJld HAO eheKmuUeHOCma
60 HueHomo pabomerve? Ilpu moa, KaKko OCHOBHA Yell HA UCMPAICYBAILEMO
e 0a ce ykadxce Ha nompebama 00 OOHeCYy8arbe HA NOCeOeH 3aKOH CO KOj
Ke ce ypedam OCHOGHUME CMAHOAPOU U NPUHYUNU 30 pabomernemo Ha
He3asucHume op2anu Kako u ymepoysarbe Ha Kpumepuymu Kou mpeba oa ce
UCNOIHAM 3a 0a Modice 0a ce 0CHO8a He3aesucen opean. Eonocmaeno nocmou

*  Penosen npogecop Ha [IpaBuuor dakynrer ,,Jyctunujan [Ipsu™ Ckorje, YHUBEP3UTET
,»CB. Kupuin u Meroauj*

**  Boupenen npogecop Ha Exkonomckrot nHeTUTYT Bo Cromje, YauBepauter ,,CB. Kupun
u Meroauj*

*** Bonpenen npodecop Ha [IpaBuuor dpaxyarer ,,Jycrunujan [Ipeu Cronje, YHUBep3uTeT
,»CB. Kupuin u Meroauj*

161



nompeba 00 YHUuUyUpaHu Kpumepuymu, H0ceOHo 60 0OHOC HA CMANYCOMm
Ha epabomenume, oozoeopnocma, niamume u ci. Osa 00 opyea cmpaHa
yKaxcyea oeka e nompeoHa HUHA payuoHaIu3ayuja na Kkoja obu npemxooeie
0emanta QyHKYUOHAIHa u uHcmumyyuonaina ananuza. OOHocHo nompeoHo e
0a ce ymepou eKOHOMCKama u PUHAHCUCKAMA YeTUCXOOHOCH HA OCHOBAE HA
pezylamopHume meia u 0a He ce c030a6a NPEKIoNY8arbe Ha HAOJeHCHOCIUmMe
nomery nogexe opeanu.

Knyunu 360poeu: pezynamopHu mend, He3a8UCHU OP2aAHU, OPIHCABHA
YHApasa, jagna ynpasa, azeHyuu.

1. ITonoxbaTa HAa CAMOCTOjHUTE OPIaHHU BO CHCTEMOT Ha Iojes10a Ha
BjacTa Bo Pemmybiimka Makenonuja

3HauCHETO W yJorara Ha OpraHWTe Ha jaBHa yIpaBa CE MEHYBa BO
KopaJjialiija cO HOBHTE OIMIITECTBCHO EKOHOMCKH M IMOJUTHYKU CIIy4yBama BO
eHo omrrectBo. [1a Taka o MozIeN Ha KJlacuyHa JIpyKaBHA yIIpaBa KaJie yrpasara
Ce T0jaByBa KaKO BJIACT, CO Pa3BOjOT HA JEMOKPATCKUTE U MA3apHUTE BPESIHOCTU
ce TpaHcopMupa BO MOJIET 3aCHOBAH Ha KOHIICNTOT HA HOB jaBCH MCHAIIMEHT.
OcHOBHaTa KapaKTEPHCTUKA BO OBOj TIEPUO]] € IIITO YIIPABaTa BO CBOCTO Pa0OTCH-C
ce roBeKe Tpeda Ja I IMPUMEHyBa [Ta3apHUTE BPEJHOCTH, a YJIoraTa Ha rpal aHUHOT
OJ1 IOJJAHKK Ce TpaHC(OpMHpPa BO KOPUCHHK WM KIMECHT HA YCIYTUTE KOU TH
00e30emyBaar opranuTe Ha yrpasara. OHa IITO € BO TPEH/I MOCIICTHUBE JCTICHUN
e ce rmodyecrara (PyHKIMOHAIIHA JCICHTpaIM3allija Ha OpPraHUTe Ha YIpaBara,
KaJie JIeJ OJ1 JISJHOCTHTE Ce MPEHEeCyBaar Ha T.H. He3aBUCHU opraHu. OBOj IepHO
€ KapakTepUCTHMYECH Kako MOJEN Ha areHImuKaiyja, IMTo MoApazoupa aeka
Ha/JIEKHOCTHTE KOM MOYKAaT MOS(PUKACHO, TIOAKYPHO, TOKBAJUTETHO U HA/IBOP O
MOJIMTUYKHTE BIIMjaHUja Ja ce M3BPIIYBaaT OJf CTPaHa Ha JIPYT OpraH, a BO KOj ce
BpabOTEHH JIMIIa KOU Ce CHELMjATM3UPaHH 32 OfIpe/ieHa 001acT ce MpeHecyBaaT
Ha OBHE OpraHd. BakBute Tena BO Teopujara M NMpakTHKaTa Ce CpekaBaar o
pa3IMYHU HA3UBH, Y TOA, KAKO HE3aBUCHU OpPTraHW WM PEryJIaTOpHU Tela, a ce
(popMHupaar Kako areHIMK WK KOMUCHH BO 3aBHCHOT OJl OPIaHOT Ha OJTy4yBakbe.

Bo Penry6niuka Makenonuja co YeraBotr Ha PM on 1991 ronuna e npudareno
Ha4eJIoTO Ha TPOjHATa Mojenda Ha BiacTa, MOMeEy 3aKOHOJABHATA, CyACKara U
u3BpIHara BiacT. CoriacHO 0BOj MPUHIIUIT 3aKOHO/IaBHATa (DYHKIIM]a ja M3BPILyBa
Cobpanuero Ha PenyOnuka Makenonuja, cyJickara — OCHOBHHUTE U alleJIallHOHUTE
Cyl0BH, YTIPpaBHUOT U Buimor ynpaseH cyj, BpxoBauot cyn Ha PM u YeraBHHOT
cyn Ha PM, nozneka u3BpiHara BracT e Ouiiedaina unu Hocutenu ce Brnanara Ha
PM u Ilpercenarenor Ha PM. Opranure Ha Ap»aBHaTa yIpaBa ce CMETaar 3a Jei
O/l U3BpILIHATA BJIACT.
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OHa 11ITO TIpeTCcTaByBa Halll TOTECEH HHTEPEC Ce CAMOCTOJHUTE OPTaHu, KOU
MOJKE J1a TH MOJIEJICME KaKO CAaMOCTOjJHHU OPraHH Ha JpyKaBHA YIpaBa, HE3aBUCHU
OpraHH U PeryJiaTOpHH Teja. 3a MmojacHa CIIMKA 32 KOM OpraHH 300pyBaMe UCTHTE
ce HaBeneHnu Bo Tabena 1.

P.op. Wucturynmja
CAMOCTOEH
PEI'YJIATOPHMU TEJIA HE(?I?]? :I;I;I n OPI'AH HA
AP KABHA YIIPABA
Komucwujara 3a
3aIlITUTa Ha TIPAaBOTO
AreHIyja 3a cynepBu3mja | 3a cJI000JCH IpHCTaIll Arennyja 3a
| Ha KallMTaJIHO 10 OCTBapyBambhe Ha IpaBaTa
(MHAHCHPAHO TIEH3UCKO nH(pOpMaUHUTE O] Ha 3ae/IHUINTE — IPABHO
ocurypysame, 2002 jaBeH KapakTep € nune, 2008
HE3aBHCEH JIP)KaBeH
opras (2006)
WHCIEeKIHCKUOT COBET .
. . Arennujara 3a
ATeHIMja 3a CylepBH3Mja | € CAaMOCTOCH JIPYKaBeH
2 . YIIPaBYBambEe CO O3EMEH
Ha ocurypysame, 2002 oprat co CBOJCTBO Ha
uMmort, 2008
npasHo juue, 2010
Arenmmjara 3a AreHgH]aTa 3a pUMeHa
aMIRVCTpATIa © Ha ja3WKOT ILITO 0
Komucwuja 3a xaptuu o 300pyBaar HajMasKy 20%
3 CaMOCTOCH AP)KaBEeH
BpenHoct, 2005 . [Oi§
OpraH co CBOjCTBO Ha ,
npasHo e (2010) rparannTe Ha PemyOnmka
p Maxenonuja
JpxaBHaTa KOMUCHja
3a OJTy4yBame BO
BTOP CTEIICH BO Hupekijara 3a
4 AreHiuja 3a IMBUITHO oOnacTa Ha 6e306eHOCT Ha
BO3/1yXOILIOBCTBO, 2006 MHCTIEKIIUCKUOT KJIacu(pHUIUpaHH
Ha/I30p U uHpopmaru

MIPEeKpIIOYHaTa
nocramnka (2011)

pxaBHaTa komucHja
33 OMIIYIyBame BO
yIpaBHA IOCTAIKA U
TocTarnka
oJ1 paboTeH OHOC
BO BTOD CTETICH €
Jp’KaBEeH OpTaH Koj €
CaMOCTOCH BO CBOjaTa
pabota 1 mMa CBOjCTBO
Ha MIPaBHO JINIIE
2011)

AreHITHja 3a eIeKTPOHCKH
xomyHHKarun, 2008

Jupexiijara 3a 3amTUTa
U CIACyBambe
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Komucwujara
3a 3aIlITHTA OJI AreHiyja 3a
6 Perynaropnara komucuja JIMCKPHMHUHALH]a (rHaHCHCKA MOAIPIIKA
3a jomyBame, 2009 € CaMOCTOCH U BO 3€M]jOJICJICTBOTO U
HE3aBUCEH pypajiHuoT pas3eoj, 2007
Opras (2010)
JlpxaBHara KOMHUCH]a AreHuujara 3a
7 Arenuyja 3a nomry, 2010 3a yKaJ0u 110 jaBHU MIPOMOILIMja U MOJIPIIKa
Habagku (2007) Ha Typusmort, 2008
. Hupexiyjara 3a
PerynaropHa xomucHja 3a LeHTaport 3a ynpaByBame
8 eHepreTuka, 2011 SALLITHTA Ha AT CO Kpu3
p ’ [Momaroun (2005) P
Komucwujara
3a 3alITHTa HAa
. KOHKYpEHIHjaTa e .
ATeHIHja 32 peryupame AreHIyjaTa 3a CTOKOBHH
9 CaMOCTOCH JIP)KaBeH
Ha xene3Hu cexrop (2012) pesepsu, 2008
opraH
CO CBOjCTBO Ha IPaBHO
mare (2010)
. MpeKiujara 3a
AreHnuja 3a aynuo Jlitperiui)
Jp>xaBHaTta nzbopHa 3aJI0JDKUTEIIHN Pe3epBU
10 1 ayJu0 BU3YEIIHU .
xomucuja, 2006 Ha HadTta 1 HadTeHn
MennyMmcku yeayru (2013)
JIepUBaTU
CosertoT 3a yHarpenyBamwe | JlpkaBHaTa KOMHCH]a
W Ha/I30p Ha peBU3MjaTa e 3a CIIpevyBambe AreHnyjara 3a
OCHOBAH 01 CTpaHa Ha KOpyIIrjara ¢ CTPAHCKU UHBECTULIUU U
11 Ha Bnagara na PenyOnuka CaMOCTOCH MPOMOITHja Ha
MakeoHuja Kako JIp’KaBeH OpraH co n3B030T Ha PenyOmnmka
CaMOCTOJHO U HE3aBUCHO CBOJCTBO Ha MPABHO Makenonuja, 2004
perynaropso teno, 2010! ne, 2002
Jlp>kaBHHOT 3aBOJ 3a Jupekuujara
12 peBH3Hja € CaMOCTOCH 3a TEXHOJIOUIKH
Y HE3aBUCEH OpraH HHJIyCTPUCKH Pa3BOjHU
(2010) 30HU
PeBusopckoro Teno
3a peBH3Hja Ha
HUHCTPYMCHTOT 3a .
Py Arenmujara 3a
mpeTupucTamHa HOTTHKHYBALE
13 nomo (UITA) e Y
Ha Pa3BOjoOT HA
(dhopMEpaHO KaKo .
. 3eMjoeNICTBOTO, 1998
CaMOCTOJHO U
HE3aBHCHO TPaBHO
nune, 2010

' 3AKOH 3A PEBU3NJA Cryx6en Becuuk Ha PM, 6p. 158 01 9.12.2010 roxuna
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AreHnyja 3a XpaHa u
BETEPHHAPCTBO

14

HarnponanHa areHuuja
15 3a €BPOIICKH 00Pa30BHU
MIporpamMu ¥ MOOUITHOCT

AreHIigjara 3a MIIaau U

16
CIIOpT
17 AreHnyjara 3a
HCEJICHUIITBO
Kommucwujara 3a omHOCH
13 CO BEPCKUTE 3aeIHHUIH
U PEIMTHO3HUTE IPYIIH,
2000
19 AreHnnjara 3a Karactap

Ha HCABMKHOCTH

AreHIja 3a KBaJITHTET
20 U aKpeauTaIyja Ha
3/IPaBCTBEHH YCTaHOBU

AreHIInja 3a JICKOBHU H

2 MEJIMIIMHCKH CPE/ICTBA
2 AreHIja 3a IUTaHUpamke
Ha MIPOCTOP

AreHmyja 3a MoIpIIKa

23 Ha TIPETIIPHUEMHUIITBO

Ha PM

24 Arenmyja 3a punm

25 Hupeximja 3a
panuanmuoHa CUTYpHOCT

AreHmmjara 3a
26 pasy3HaBame € moceOcH

OpraH Ha JIpXaBHA
ynpasa, 1995

Tabena 1 - HUszseop 3a ¢unancuckume cpeocmea byuem mna Penybnuxa
Maxeoonuja 3a 2018 u Pecucmep 3a spabomenu 8o jaguuom cexmop 3a 2016
200UHA, NOCEOHU 3aKOHU

Ona mro ce 3a0enexyBa € JeKa NOPAacoTOT Ha (opMupame Ha
camMoCTOjHMTe opranu panuaHo pacre nmo 2002 roamnHa. OnHa mTO €
KapaKTepUCTUYHO W 3a€AHUYKO 3a CUTE€ TPU BUAA HA CaMOCTOJHHU OpPIaHU
€ ITo cure ce popMupaar co nocedeH Mponuc Koj ce J0HeCyBa CO OOMYHO
MHO3UHCTBO Bo CoOpanueTo. Ha cute oBHe opranu UM ce npu3HaBa cTaTyc Ha
MIPABHO JIMIIE, @ HA3UBOT UM € WJIM areHuuja win komucuja. OHa Ha ITO cakame
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Jla yKakeMe € JieKa MOCTOM pasJiuKa MoMery caMOCTOEH U HE3aBHCEH OpraH.
ITa Taka, 32 caMOCOjHHTE OpraHU Ha JIp>KaBHA yIpaBa He MOKEME J1a KakeMe
JIeKa THE ce HE3aBUCHHU, KOHKPETHO OJ1 M3BpIlHaTa BiacT. OBa o MpUYMHA ILITO
JUPEKTOPUTE KOM ILTO CTOjaT Ha YeJlo Ha OBHE OpraHu ce n3bupaar o Biagara
Ha PM u THe 3a cBojara pabota oxnrosapaart mnpen Hea. iMeHo, Tue ce Jienn o
OpraHuTe Ha JjpXKaBHAaTa yrpasa COIIaCHO 3aKOHOT 3a OpraHu3aluja u paboTa
Ha OpraHUTe Ha JIp>KaBHATA yrpasa. 3a pa3iuKa off HUB HE3aBUCHUTE OPTaHu U
perynaropHure Tena ce u3bupaar ox Cobpanuero Ha PM u 3a cBojara padora
OJIrOBapaar ImpeJi 3aKOHOJABHOTO Teno. OTTyKa, ce 3aKilyyyBa JieKa OpraHuTe
Ha JIpJKaBHATa yIpasa IO CBOjara MOJIoXkOa ce JIed O M3BpIIHA BIIACT, LITO
HE MOXE Ja Ce 3aKIy4d M 3a He3aBUCHHTE opraHu. HeszaBucHure opraHu
COIVIACHO CTaBOT Ha aBTOPHUTE CE€ CMETaar 3a Jell OJ] MOIIMPOKUOT MOUM Ha
jaBHaTa aJMHMHHUCTpaIMja. 3a 0Ba TOBOPU U (PAKTOT IITO BO HOBHOT 3aKOH 3a
omnuiTaTa yrnpaBHa nocrtamnka of 2015 ronuHa moa MOMMOT Ha jaBeH OpraH ce
ondareHn MHUHHUCTEpCTBaTa, OPraHUTE Ha Ap)KaBHATA yNpaBa, OPraHU3aluu
YTBPJIEHU CO 3aKOH, APYI'HTE APKABHU OPraHU, MPaBHUTE U (HU3UYKHUTE JTULA
Ha KOM CO 3aKOH MM € IOBEPEHO JIa BPIIAT jJaBHH OBJIACTYBAMba, KAKO M OPraHUTE
Ha ONIITHHATa, Ha TpagoT Ckomnje u omuTHHUTE BO rpanot Cromje.” imeHo,
HE3aBUCHUTE OpraHW/areHuuuTe ce (GOPMUPAHU 3a M3BPIIYBamkEe Ha JET Of
HaJUIEKHOCTHUTE KOU ITPUPOIHO U MpHIIAraaT Ha JpyKaBHATA YIIpaBa, HO OpaIu
norpedara o7 Hej3uHa Julepanu3andja U paluoHAIM3aLM]a, HAAJISKHOCTH
KoU noe(prukacHo, Tonpo(ecroHaIHO U OCTPYYHO MOXKE J1a CE U3BPIIYBaar 0/
JpYyT OpraH co 3aKOH Ce I0BepyBaar Ha He3aBUCHMTE Tena. [Ipu Toa, ce Mucnu u
JIeKa OBHE OpTaHu MOXKe /1a 00e30€e/1aT 1 IoroJieMa 3allTUTa Ha MOTPOIIYBAYUTE
Kako M KOHTpOJIa 3aToa IITO HAa HUB HEMOXE Ja BiMjae M3BPIIHATA BIACT,
ofHOCHO nonuTukara. Co ories1 Ha Toa THE C€ OPraHU3aIMOHO, (YHKIIMOHAHO,
(MHAHCHCKH M KaJIpOBCKU He3aBHCHU opranu. OTTyka, ¥ A€JHOCTUTE ILITO I'H
M30BpIIIyBaaT OBUE OPTaHU Ce MpeJl ce Peryaupadki, KOHTPOJIHH, IOHECYBAHE
Ha rporucH 1 ci1. [1a Taka, caMOCTOJHUTE OpTaHuU Ha JIp’)KaBHA YIIpaBa HajuecTo
Ce OCHOBAaT 3a CTPYYHHM M Pa3BOjHU pabOTH, HE3aBHCHUTE OPraHU Ipe] ce
MMaaT KOHTPOJIHU OBJACTYBama WM HaJ (PUHAHCHCKOTO paboTeme MU HaJ
aKTUTE WM HAJ| 3alITUTAa HA OCHOBHUTE YOBEKOBHU ITpaBa M CI000IM, JT0eKa
pErylaTOpHUTE 3a PEryIHuparme Ha Ma3apoT W 3alITHTa Ha MOTPOLIYBAaYUTE,
JTIOHECYBaH-€ Ha MPOIUCH U YTBPIYBamke Ha CTAHIAPAM, U3/1aBakhe JO3BOJIHU 32
pabora, ONIIT HA/A30p HAJ MOYMTYBamkE HA MPOMHMCH HA MOEAMHU TOApadvja,
U3PEKyBambe CAHKLIUHM 32 MPEKPIIOK U MH(OPMHpame Ha MOTPOIIYBavyHTe,

2 Yn.4 on 3AKOH 3A OITILTATA YITPABHA ITOCTAIIKA, Ci. Becuuk Ha P. Makesionuja,
0p.124 ox 23.07.2015 roguna
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THE C€ OBJIACTEHH 32 HOPMHpPAambE, CIIPOBEAYBAkbE U PEIIABAHE BO IPB CTETIEH
BO obnacta Ha TproBujara, (PMHAHCUHUTE, KOMYHHUKAIUW, PAaOOTHU OIHOCH,
3aJJpaBCTBO, 3aIITUTA HA MIOTPOLTYBAYHUTE H CII.

3apaau mojacHa CIMKa 3a pa3rpaHUuyBamara MmoMery OBHUE OpTraHd BO
TaGena 2 e najeH npuka3 Ha €CEHIIMjaIHU Pa3JIMKU [TOMeTy OBHE OpPTraHU.

3a 1a MOXKeMe /1a ja BOOYMME pa3iiuKaTa IoMery He3aBUCHUTE OPTaHu
u perynaropaute Tesa Bo PM Bo TaGena 3 u 4 e maneH mpuka3z Ha TpH
HC3aBHCHU OpraHd U TpHU PETYJIATOPHU TCJId, BO KOW CC HABCAyBa IMMPABHUOT
OCHOB 3a HUBHO OCHOBAKC, HAYMHOT HA YIIPABYBAbC U HAYMHOT Ha KOHTPOJIA.

PasrpannuayBame
momMery CaMoCTOjHH OpraHu
HezaBucHu opranu Perynaropuu Temna
HE3aBUCHH Ha JIp’KaBHA yIpaBa
opranu Bo PM
3aKoH 3a
opraHuzaiyja u [Toceben HoceGen
[IpaBen ocHOB paboTa Ha opraHu Ha MaTepujajcH .
MaTepHjajeH IPOITHC
IpJKaBHA yTIpaBa u TIPOTIHIC
moce0eH 3aK0H
Bbyuyer na PM u
DduHaHCHpawke Byner na PM Byner na PM COIICTBEHU U3BOPU
Ha MPUXOIU
OnroBopHOCT IIpen Brnagara IIpen Cobpanuero IIpen CoGpanuero
VipaBHM U CTPYYHHU KonTtpomauu Perymnanuja Ha
Hannmesxxnoctu P Py P ¥ )
pabotu AKTUBHOCTHU azapoT
Nwma n Nma u
aJIMUHUCTPATUBHU aJIMAHUCTPATUBHU
CITy>)KOCHUIIH, CITy>)KOCHUIIH,
Craryc Ha AJMVHUCTpPaTUBHU
HO IIpaBaTa u HO IIpaBaTa u
BpaboTeHUTe CITy>KOCHUIN
00OBpCKHTE, IUIATUTE | OOBPCKHTE, IIATUTE
U cJ1. co oceOeH U ciI. co mocebeH
3aKOH 3aKOH

Tabena 2 Pasepanuyysaree nomery camoCmojHu op2anu Ha OpicasHa ynpasd,
He3a8UCHU OP2aHU U pe2ylamopHU meid.
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He3aBucen opran

HpxaBHa KOMHUCH]a
3a CIpevyBambe Ha

Jupeximja 3a
3aIITHUTA HA

Komucwja 3a 3amrura
O] TUCKpUMHUHAIIH]A

Ha Jlp>xaBHaTa
KOMUCH]a 32

co Omnyka Ha

KOpyTiHja JIMYHU T0JATOLH
3aKoH 3a 3aKkoH 3a 3aITUTa | 3aKOH 3a CIIpeuyBame
IIpaBeH ocHOB CIpeuyBame Ha Ha JIMYHUTE U 3aILTUTA O]
Kopymujara’ nogaronu® JUCKpUMHUHAIH]a’>
Ocnosana € 2005
ronuHa, 22 jyHu
2005 roamna,
Omnyka 3a
KOra ¢ UMEeHYBaH
HMMEHYBahe YJICHOBU
MPBUOT TUPEKTOP Opmyka 3a

HMCHYBAmC HA

CobpanneTo qieHoBH Ha Komucuja
OcHoBaHa Ha CrIpedyBame Ha
. Ha PemyOnuka 3a 3alITUTa OJ
KOpyTiujara . .
OHeCeRa Ha Makenonuja JCKPUMHUHAILA]a Off
12.11.2002 ox (,,Ciryxxben 26.12.2010
CobpanneTo BECHMIK Ha
PenyGnmka
MaxemoHuja‘
6p.50/05)

IIpaBen craryc

IIpaBHO nuLIE

IIpaBHO nuLIE

IIpaBHO nuLIE

TUPEKTOP, KOj
ro mbupa u

HNMCHYBAmC

ezieH u30op

paspenrysa
Cenym unena Cobpanuero,
CenyM usieHa Kou TH
KOW TM UMEHYBa IIpeuIoT Ha
. HNMEHYBa U pa3perryBa
Bua na U pa3pelryBa Komucujara
CobGpanuero
ynpaByBame CobGpanuero 3a Tpamama
Ha PemryOnmuka
Ha PermryOnmuka Ha m30opuTe U .
. MakeznoHnuja
Makenonuja MMEHYBambara
Ha CobOpanuero
Ha PemryOmuka
Maxenonuj
Bpoj na 27 71 Hewma mocranen
BpadoTeHn MOJIaTOK
YeTupu roguHU CO Ilet roguum co Ilet rogunm co
Manpgar MIPaBO Ha YIITE €IHO MIPaBo Ha yIITe MIPaBO Ha YIITE €IHO

HNMCHYBAC

3 Cnyx0OeH BecHuK Ha PenyOnuka Makenonuja 6p. 28/2002, 46/2004, 126/2006, 10/2008,
161/2008, 145/2010, 97/2015 u 148/2015.
4 (,,Cnyx0en BecHuk Ha PenyOiuka Makemonuja“ 6p. 7/2005, 103/2008, 124/2008, 124/2010,
135/2011, 43/2014, 153/2015 u 99/2016).
5 Ciyx0OeH BecHHK Ha PeryOnuka Makenonuja“ 6p. 50/2010, 44/2014, 150/2015, 31/2016 u

21/2018
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- J1a e ip)KaBjaHUH
Ha PenyOnuka
Makenonuja u ia
MMa MOCTOjaHo
MECTO Ha JKHUBECH:E
Bo PemnyOnuka
Makenonuja u
- Jla ©Ma BHCOKO
oOpazoBaHue
oz obnacra Ha
HpaBHUTE U
(uHaHCcHCKU paboTH
U aHTHKOPYIILHjara,
112 Y)KHBa yIIIeq
BO BPIICHETO Ha
(dyHkumjara u
HajMaJIKy 0CyM
TOJIMHU pabOTHO
HCKYCTBO

1) e np>xaBjaHuH
Ha PenyOnuka
Makenonuja; 2)
BO MOMEHTOT Ha
HUMEHYBABETO
CO MPaBOCUIIHA
CyJcKa Ipecyaa
HE My € U3pedeHa
Ka3Ha WK
[PEKpIIOYHA
caHKIIMja 3a0paHa
3a BpIICHE Ha
npodecuja,
JICJHOCT HJIH
JIOJKHOCT; 3)
UMa CTEKHATH
Hajmaiky 240
KPEAUTHU CIOpes
EKTC nnu
3aBpien VII/1
CTEIEH MIPaBeH
¢axynrer; 4) uma
MHUHHUMYM IeT
TOJIMHU pabOTHO
HCKYCTBO BO
obnacra Ha
IIpaBHUTE padoTH;
5) mocenysa eneH
O] CIICTHUBE
Mer'yHapOoIHO
[PU3HATU
cepruduKaru
WJIN yBepeHuja
32 aKTUBHO
[I03HABaE HA
AQHIJIUCKUOT ja3UK
He II0CTap Off IeT
TOJMHHU:

1) na e npxaBjaHuH
Ha PenyOnuka
Makenonuja;

2) BO MOMEHTOT Ha
HUMEHYBABETO CO
[IPaBOCHJIHA CYICKa
npecyna He My €
U3peyeHa Ka3Ha
WY IPEKPIIOYHA
caHKIIMja 3a0bpaHa
3a BpILICHE Ha
npodecuja, 1ejHOCT
WU JJOJDKHOCT;

3) ©UMa CTeKHATH
240 xpenutu
cnopen EKTC
i VII/1 crenen
Ha oOpazoBaHKe
oz obnacra Ha
YOBEKOBHUTE [IpaBa
WY OIILITECTBEHUTE
HayKu;

4) nMa MUHUMYM
IIeT TOIMHU
PabOTHO HCKYCTBO
u 5) nocenysa
€JIeH OJf CICZHIBE
Mer'yHapoIHO
[PU3HATU
cepTU(GUKaTH WK
yYBEpEHHja 32 aKTHBHO
[I03HABaE HA
QHIVIUCKHOT ja3HK He
IOCTap Of IeT FOAUHH
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- caM 10 mobapa Toa;
- € OCyJIeH 3a
KPUBUYHO JIETIO 32
KOE€ My € U3peyeHa
e(eKTHBHA Ka3Ha
3aTBOP BO TPacHke
MTOBEKE O IECT
Mecena u
- TpajHO ja 3aryomn
crocoOHoCTa
3a BpILICHE HA

(dyHkuujara

Ha HETOBO
Oapame, - ako
TpajHO ja 3aryoun
crocoOHoCTa
3a BpILCHE HA
¢dyHK1IHjaTa, -
aKO 'l UCIIOJITHH
YCIIOBHTE 32
CTapocHa NeH3nja
COMIACHO CO
3aKOH, - aKO
€ OCYJICH CO
MPaBOCHJIHA
CYZACKa mpecyna
32 KPUBHYHO JIENI0
Ha Oe3ycloBHA
Ka3Ha 3aTBOP
BO TpacHke 0J1
HajMaJIKy IIecT
Mecela, - Kora ke
npecrane 1a oune
Jp>KaBHjaHUH
Ha PM u xora
ke My Oue
M3peyucHa Ka3zHa
WJIU IIPEKPUIOYHA
caHKIMja 3a0paHa
3a BpILCHE HA
npodecnja,
J€JHOCT UK
JOJDKHOCT
- opajau
HECTPYYHO
Y HECOBECHO
paboteme.

1) cam ro modapa Toa;
2) Iopajau cMpT;
3) co mpaBocuiHa
OITyKa My € H3pedcHa
3a0paHa 3a BpILCHE
npodecuja nejHOCT
WU JIOJDKHOCT;

4) co mpaBoCHITHA
CyJICKa OJJIyKa €
OCyJIeH Ha Ka3Ha
3aTBOP O HAJ IIECT
MeCeLH;

5) TpajHo ja 3aryou
NIcUXou3nIKaTa
CIIOCOOHOCT
3a BpILICHE HA
¢byHKLHTjaTa U
6) HECTPYUHO,
MIPUCTPACHO U
HECOBECHO ja BPIIH
(dyHkujaTa

2016 —31.794,000
JeHapH

2017 —34.664,000
JeHapH

18316 000
neHapu - 2017
roJuHa

2016 — 5.032,000
JIleHapu

2017 — 5,052,000
JIleHapu

M3BemTaj 10
CobGpanuero

W3BemTaj 10
CobGpanuero

W3Bemraj no
CobGpanuero




MMCHYBaH Ha
27.01.2016 roauna.

PerynaropHa Arennuja 3a .
Peryaaropno . ATeHIHja 3a IUBUIIHO
KOMHCHja 3a CIIEKTPOHCKH
TEJI0 BO31yXOILIOBCTBO
JAOMYBame KOMYHHUKaITUN
3AKOH 3A
IIpaBen ocHOB HE’)’?\;{S;AﬁEG EJIEKTPOHCKUTE 3AK%PJ[]?)’E ggggsyxa
KOMYHUKAITUNA’
Opnyka Ha
Cobpanueto
33 UMEHYBaH-€
Ha 4YJICHOBHU Ha
Komucujara na Owivka 3a
Arenjara 32 I/IMefI zaﬂ,e Ha
15.06.2010 CIEKTPOHCKH oo f{a o i
Oprann co Omiyka Ha KOMYHHUKalLIUH OJf 33 3AIITHTA O J
Cobpare 07.10.2008° -
JUCKpUMHHaIW]a O
26.12.201
[Tocnegnuor 6 010
Jupekrop e

IIpaBen crartyc

[IpaBHO nuLE

[IpaBHO nuLE

IIpaBHO nuuE

Bun na
YIIPaByBakbE

IIpercenaren n
YETUPH UJIeHA
U u3bupa
CobpanueTo
HAa MPEAJIOr Ha
Binagara

Komucuja koja
€ COYMHETa OJ1
TeT YJIeHA KOU
'Y UMEHYBa
U paspelnryBa
Cob6panuero
Ha PenyOnuka
Maxkenonuja
Ha npeJuIor Ha
cBojara Komucuja
3a nparama
Ha n30opuTe 1
UMEHyBamara u
HupexTop koj
r0 HUMEHYBa
Komucwujara o nar
Ha jaBeH Oriac

VYrpaseH onoop ox
TpPH 4JIeHa O KOH
eJIeH € IpeTce/ares
KOM T IMEHYBa
CobpanneTo
Ha PerryOnmka
Maxkenonuja
Ha IpeyIor Ha
Komucwujara
3a mpariama
Ha m30opuTe U
HMEHYBambara
JupexTop Koj Imo mart
HAa jaBEH Orvac o
u30upa YpaBHHOT
onoop

¢ Cnyx0eH BecHHK Ha Penyomika Makenonuja 6p.99/2009

7 Cnyx6en BecHHK Ha PenyOnuka Makenonuja 6p. 39/2014, 188/2014, 44/2015, 193/2015,
11/2018 n 21/2018

8 Cnyx0eH Becuuk Ha PenyOnuka Maxkenonuja 6p. 14/2006, 24/2007, 103/2008, 67/2010,
24/2012, 80/2012, 155/2012, 42/2014, 97/2015, 152/2015, 27/2016 u 31/2016.

? Cnopes 3aKOHOT 3a eNeKTPOHCKHUTE KOMyHHUKAU o 2014 4ieHOBHUTE KOM Oea MPEeTXOIHO
MMEHYBaHH MPOJOJKYBaa J1a ja BPIIAT JOJDKHOCTA JI0 UCTEK Ha MaH/ATOT.
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8 128 69
5 ronuHu M 3a
ATCHOBH Ha 4 roavHY U 3a
5 roguHU Komuchjara  3a 4YJIEHOBU Ha YIpaBeH
TTHpEXTOPOT omoop u 3a JJupexrop
- Ip>KaBjaHWH Ha Kommcuja:

PM -BHCOKO
oOpazoBaHue
- paboTHO
HCKYCTBO HajMaJKy
€T TOAUHU
BO oOjacTa Ha
JIOMYBambETO.

- Enen unen
EKCIIEPT 32
[IPaBHU Mpalliabha
-eKCIepT 3a
npanrama o
obJiacra Ha
apXHUTEKTypara u
- eJIeH UJIeH
EKCIIepT 32
E€KOHOMCKH
npaniama o
obJiacra Ha
JIOMYBambETO.

- Ip>KaBjaHHH Ha
PM

- 1a He € u3pedeHa
KazHa Win
MPEKPIIOYHA
caHkIMja 3abpaHa
3a BpUICHE
IeJHOCT, podecuja
WU JTOJDKHOCT
- aKTUBHO
KOPHCTEH-E Ha
MaKeJJOHCKH ja3uK
- 240 kpeautu
cnopen EKTC
WIIK 3aBpILIeH
VII/1 cremneH Ha
o0Opa3oBaHue
ox obnacra Ha
nH(pOpMAaTHKATA,

YmpaseH oxdop:

- 3aBPIIIEHO BUCOKO
o0Opa3oBaHue
ox obiacTta Ha
TEXHUYKHTE,
MPAaBHUTE WK
E€KOHOMCKHUTE HayKH,
€0 pabOTHO MCKYCTBO
HaJ[ TIET TOAMHU
ox obiacTta Ha
BO3/IYXOIJIOBCTBOTO
1 CO aKTHBHO
[TO3HABaLE Ha
AHIJIMCKHOT ja3uK




Kpurepnymu
3a u30op Ha
YJIeHOBH

TEJICKOMYHUKAIIUTE,
MIPaBOTO WJIM €KOHOMHjaTa
- HajMaJIKy IeT TOANHH
COOZIBETHO pabOTHO
HCKYCTBO U TIOCEOHH
3Haemwa of obnacra
Ha EJIEKTPOHCKHUTE
KOMYHUKAIHH
- ceprudukar 3a
MO3HABAkE HA
KOMTIjyTePCKH TPOTPaMu
3a KaHIIEJIapUCKO
paboreme

Hupexrop:

- € JIp)KaBjaHUH Ha
Peny6nmka Maxkenonnja;
- BO MOMCHTOT Ha
HNMEHYBAETO CO
NPaBOCHIIHA CyACKa
npecy/ia He My € u3pedeHa
Ka3Ha WU MTPEeKpIIOYHa
caHKIHja 3a0paHa 3a
BpLIeHE Ha npodecuja,
JIGJHOCT HJIH JIOJIXKHOCT;
- QKTUBHO T'O KOPHCTH
MaKeJOHCKHOT Ja3HK;

- €/IHa TOJIHA TIPE]] ICHOT
Ha 00jaByBameTO HA
JaBHHOT KOHKYPC J1a HE €
BpabOTEH Kaj oreparop;
- IMa CTeKHATH
HajManky 240 xpeauTu
cropea EKTC unu
3apprreH VII/1 cremen
oOpa3oBaHme 0/ 0bIacTa
Ha eJIeKTPOTEXHUYKHTE
HayKH, HH(POpPMATHKATA,
NPaBOTO WJIN
€KOHOMHU]ara;

- IMa HajMaJKy TeT
TOJIMHU COOJIBETHO
pabOTHO HCKYCTBO
BO oOyacrta Ha
EJIEKTPOHCKHTE
KOMYHHUKAIHH;

- TIOCeyBa eIeH 0J
cJeTHuBE Mel'YHApOIHO
NpU3HaTH cepTHduKaTu
WM yBEpeHM]ja 3a
AKTHBHO TI03HABAHE HA
AHIIMCKUOT ja3UK He
HOCTAap OJ TIeT TOANHU:

- IMLA O]l pelIOT Ha
BpaOOTEHUTE BO
AreHIjara mim

BpabOTEHH BO JAPYTH
NPaBHU JIMLA KOH
BpIIAT JACjHOCT Of

obacta Ha IUBHITHOTO
BO3JLyXOIJIOBCTBO
OCHOBAHM OJf IpyKaBara
1 BpabOTEeHU BO IPYTH
MIPaBHH JHIA

- 1a He OUJaT OCcyIeH!

co 3abpaHa 3a BpIlICHE

mpodecuja, 1JHOCT
WITH JOJDKHOCT

JupexTop:

- € JIp)KaBjaHUH
Ha PemnyOnuka
MaxesmoHuja;
- BO MOMEHTOT
Ha m300poT CO
NPaBOCHIIHA CYACKa
npecy/a He My €
n3peveHa KazHa uiu
MIPEKpIIIOYHA CaHKIIHja
3a0paHa 3a BpILICHE Ha
mpocdecuja, 1jHOCT
WU JOJDKHOCT;

- UMa CTCKHAaTu
HajManky 240 KpeanTu
cnopen EKTC wmn
3appiien VII/1
CTeTleH 071 odyacra Ha
TEXHUYKUTE,IPABHHUTE
WJIN €KOHOMCKHTE
HayKH;

- IMa MUHAMYM IIeT
TOIUHU PabOTHO
HCKYCTBO 0] 00acra
Ha IIMBUIIHOTO
Ba3lyXOILJIOBCTBO U
HajMaKy TPU FOJHHH
paboTHO NCKYCTBO Ha
PaKOBOITHO MECTO;

- IIOCeyBa eJIeH
OJ1 CIICTTHUBE
MeTyHapOIHO
MPU3HATH
cepTuhHUKaTH WITN
yBEpEHHja 3a aKTUBHO
MO3HABamkE HA
AQHTJIMCKUOT ja3uK HE
rmocTap o1 MneT roaAuHu:
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YciaoBu 3a
pa3penryBame

- IoztHece
OCTaBKa -
TpajHa Win
HpUBpPEMEHA
HECTIOOHOCT
3a HelpeueHo
BpLICHC Ha
¢byHKIIHjaTa
HIOJIONITO O
LIECT Mecela
HENPEeKUHATO
WU CMPT; - €
OCYJICH 3a
U3BPILCHO
KPUBHYHO JIEJI0
CO MMPaBOCHJIHA
CyZACKa Ipecyna
CO Koja e
M3peycHa KazHa
3aTBOP Of
HajMaJIKy 1IecT
Mecena u
- C€ CTEKHe
CO YCIIOBH 3a
OCTBapyBambe
Ha IIpaBo Ha
MeH3Hja.

- ce yTBpAU
JIeKa HECOBECHO
U HECTPYYHO
ja BpIIm
(yHKIHMjaTa,
BpIIH
3moymorpeda
Ha ciyxOeHara
onox06a
Wi paboTu
CIIPOTUBHO Ha
3aKOH H JIPYT
TIPOITHC.

Kommucwuja:
- Ha HETOBO Oapame,

- HacTammiIa HeKoja oJf
MIPEYKUTE 32 YICHCTBO BO
Komucujara npensuieHu

BO WIEHOT 17 o1 0BOj

3aKOH,

- aKO € TIPaBOCHITHO
OCYJICH 32 KPUBUYHO JIEII0
3a Koe € Tpe/BUIeHa
Ka3Ha 3aTBOP BO TpacHme
TMOJIOJITO OJT IIECT MECELH
WM My € M3pedeHa MepKa
Ha 0e30emHOCT 3a0paHa
3a BpIIeHke Ha mpodecuja,
JIEJHOCT FUJTH TOTDKHOCT BO
Tpaewe MOIOIT0 OJT IEeCT
Mecelu,

- QKO HE € BO MOXKHOCT J1a

ja U3BpIIyBa JOJDKHOCTA

HIOBEKe Off IIECT MECELH
BO KOHTHHYHUTET,

- aKO HEOIPaBIAHO
OTCYCTBYBAJI Ol TPH
cocranonu Ha Komucujara
€ITHO IO IPYTO WIIH
BKYITHO OJ] IIET COCTaHOLH
3a BpeMe O e/[Ha TO/I1Ha,

- aKoO ce yTBPIHM JeKa
wieHoT Ha Komucujara
BO IOCTAIKarTa 3a
HETroBO UMEHYBamHbe Aaj
HEBUCTHHUTH TOJIaTOLIN
WA TIPOITYIITHII
Jla U3Hece HeKOu
nHpopMaIK Kou ce
Ba)XKHU 32 HETOBOTO
UMEHYBambe

Hupekrop:

- Ha HEToBO Oaparse,

- aKO HE € BO MOKHOCT Jia

ja M3BpIIYBa JIODKHOCTA

MOBEKeE OJ1 MIECT MECEIN
BO KOHTHHYHTET,

YupaseH oxoop:

Ha HETOBO Oaparmbe,
- BO CJIy4aj Ha
CIPEYEHOCT
Ha BpIICHE HA
¢dyHKIMjaTa IOpaan
Gorect o100 01
LIECT MECELH HIH
CMPT,

- mpudakame Ha
(byHKIHja HITH
pabota 1mTo €
HECTIOjJINBA CO
HeroBaTta (QpyHKITH]ja
YIEH Ha YIIPaBHUOT
onoop,

- KO € OCyJ/IeH
CO MIPaBOCHJIHA
CyJICKa TIpecy/a 3a
KPHBUYHO JIEJI0 Ha
KazHa 3aTBOp BO
Tpaerme MOI0IT0
OJ1 IIECT Mecenn
WJIH MepKa 3abpaHa
3a BpLICHE Ha
npodecuja, AejHOCT
WK JIOJDKHOCT,
CO JICHOT Ha
U3PEKYBAKBETO
Ha Ka3zHara Win
MepKara,

- CTOpHJI TIOBpea
Ha IIPOIUCUTE
oz oOnacra Ha
BO3IYXOIIOBCTBOTO
WJI 3710yTIoTpeda Ha
¢dbyHKIHjaTa U
- HEOIIPaBJIaHO
OTCYCTBYBaJ Ha
TPHU CEHHIH
€THOIIOAPYTO WU
IIET CEAHUIHU BO
TEKOBHATA TO/INHA.

Jupexrop:

- Ha HeTOBO Oaparse,
- BO CJIy4aj Ha
CIPEYEHOCT
3a BpIICHE Ha
(dyHK1M]a Topanu
Gorect o100 0Of
LISCT MECELH HIH
CMPT,
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- mpudakame Ha pyHKIH)a
i pabora mro e
HECIIOjJIFBa CO HETOBaTa
(dyHKIM]ja HAa TUPEKTOp Ha
AreH1MjaTa COrJIacHO CO
4IIeHOT 23 0J1 0BOj 3aKO0H,

- aKO € MPABOCHUITHO
OCY/ICH 332 KPHBHYHO JEJI0
3a KOe My € H3peucHa
Ka3Ha 3aTBOP BO TpacHke
ITOI0JTO O IIECT MECELH
WIH My € H3peucHa MepKa
Ha Oe30eqHOCT 320pana

- mpudakame Ha
byHKIMja 1K
pabora mro ce
HECIIOjJIFBH CO

HeroBara (DyHKIHja
Ha JUPEKTOP,

- KO € OCyJIeH
CO MPaBOCUIIHA
CyJIcKa Ipecyza 3a
KPHUBUYHO N0 Ha
Ka3Ha 3aTBOP BO
Tpaeme MOI0JIT0
OJ1 ILIECT MEeCeLH
WM Mepka 3a0paHa

VYenosn 3a j
e N e mpobesn | e
> npodecuja, 1ejHOCT
BO Tpaekhe IMOJO0III0 Of WM JOIDKHOCT,
HIECT MECEIH, WIN ¢O JICHOT Ha
- aKo ce yTBP/IM JIeKa M3pCKYBAETO
BO IOCTAlKara 3a Ha KasHata 1
HETOBO HMEHYBambE ANl MEpKara 1
HEBUCTUHHUTH MOJATOLN - I0Bpe/ia Ha
VTN TIPOITYIITHI TIPOTHCHTE O/
112 M3HECE HEKOH obnacra na
HH(OPMAIIHH KOU Ce BO3/IYXOIZIOBCTBOTO
Ba)KHH 32 HETOBOTO WITH 310YTOTpeba Ha
HUMCHYBAbE bynxujata.
2016r-7213 He ce dunancupa ox
000,00 nenapu oyuerot (wieH 29 of
on byner 3aK0HOT)
Bpabotenu 7 He ce ¢unancupa ox
(I)]:;:;cc::}cakn 2017 -9.670 3a 2017 roguHa BKYTHO Oyuetot (wi. 12 ox
000 nenapu — 9 IJIaHUPAHU PAaCXOLU CE 3aKOHOT)
O O BpaGoTeHH 420,000,000 nenapu
Byuner > > :
2018 — 10 437 W3Bemraj ymire He € He ce nocranuu
000 nenapu o0jaBeH.
MOp. Ha
BpaboTeH! 8§ 3a 2018
Cromn
cenymyieceT
Oapama 3a
HOCpeNyBambe
Ry BO CTIOPOBH, logumien u3Bemiraj He ce nocranuu
AKTHBHOCTH e/lHa JIMICHIA

3a yIpaBUTel,
OJI3€MEHH Ce
€IMHAEeCeT
JULEHIN
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Tongumanor
(uHaHCHCKN
U3BEITAaj,
PEBHU30PCKHOT
W3BEIITa] U
TOJIUIIHAOT
M3BEIITa] 32 paboTa
ce JI0CTaByBaar
1o Bnanmara
Ha PemryGnuka
Maxenonuja Ha
0100pyBame

Wzsemraj no Cobpanuero
u ce 0objaByBa Ha BeO
CTpaHa

WsBemraj no

T CobpanueTo

2. Aeenyuume Kaxko peanna nompeoa uiu mooa

Penrybnuka MakenoHuja kako Jed O TPAH3WUIMOHUTE 3E€MjH KO
IpeTeHaupaaT 3a Biae3 Bo EBporickata yHuja mocieIHuBE JIBE ACLIEHUU CE
CITpaByBa CO CITPOBENyBambe Ha OpOjHU pedOpMH BO MOBEKE 00IACTH, HO HAII
WHTEpeC ce caMo pedopMUTE BO jaBHA agMuHMCTpanuja. EqHa on memwure
Ha pedopmMuTe BO jaBHATa aJMHUHHUCTpAIMja € Ja ce Jo0ue Maj, epukaceH
u edeKTuBeH ympaBeH cucteMm. [Ipu Toa, 0COOCHO 3HAYJHO € 3TOJIEMYBambe
Ha JoBepOara Ha rpafaHUTe M MHCTUTYIMUTE BO (DYHKIMOHHUPAHETO Ha
OpraHWTe Ha yIpaBara, 3aToa IITO JCHEC Taa € Ha MHOTY HUCKO HHMBO. Of
OpraHHTe Ha yIIpaBaTa 3aBUCH U IOTUKHYBaHhe Ha eKOHOMCKHOT, COLIM]aJTHUOT,
ma ¥ KyJATYpHHOT pa3Boj Ha efHa 3eMja. 3a Toa THe Tpeda Ja ce cTpemar
3a JI0CJEeHO MOYUTYBamkE€ Ha EBPOICKUTE MPUHIMNMU M cTaHaapau. He e
JTI0O3BOJTHO TIPOOJIEMOT caMo Jia ¢ CTaBH BO MPpaBHA pamMKa u J1a moctou de lege
lata, HarmpoTuB MoTpedo € a ce mpeB3eMaaT MEpKH U MEXaHU3MHU 32 HUBHO
nenoTBopHO mMmIuieMeHTHpame de lege ferenda. 3a ma ce ocTBapaar oBue
L[eJIM TOTPeOHO € J1a ce U3BPIIIAT IPOMEHHU BO OpraHu3aloHaTa CTpyKTypa Ha
jaBHaTa aJMMHHCTpaIja, J1a c€ MOEeTHOCTAaBaT yIpPaBHUTE MOCTAINKH, /1a Ce
3ajaKkHe OATOBOPHOCTA Ha M3BPILIUTENIUTE, 2 C€ MPUMEHYBaaT MPUHLUIIUTE
Ha TPAHCHAPEHTHOCT M OTYETHOCT U ci. Kako aen on opraHu3airoHuTe
pedopmu Bo Penrybnmka Makenonuja o 2002 ronuna 110 AeHec ce popmupaHu
13 camocTojHm apxaBHU opranu U 11 perymaropuu tena u 20 caMOCTOjHU
OpraHH Ha JprKaBHaTa yIpasa.

MeryToa, 0BOj TpEeHI He ja ciequ caMo PM, TyKy TOj IMOTEKHYBa O
aHITIOCAKCOHCKHUTE 3€MjH, a JIeHeC € MpHudareH oJf CUTE YIPaBHU CHCTEMHU.
»ZATeHIIU(pHKaIMjaTa“ € HECOMHEHO HOB KOHIICTIT Ha OpraHu3allija Ha jaBHaTa
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ympaga.'’ Camo Bo nepuonot ox 1990 mo 2005 ronuHa ce OCHOBaHH TOBEKE
on 200 peryjatopHH areHIMU BO CBETOT.!! IMEHO, 3a areHIMHUTE Ce CMeTa
JieKa MPeTCTaByBaaT aMepHYKH U3yM O] BpeMe Ha rojieMara eKOHOMCKa Kpu3a
U BOCIIOCTaBYBam€ Ha IOJHMTHUKA HA JPKABCH WHTEPBEHIMOHHM3aM, a BO
EBpoma ce npommpysaar Bo TexoT Ha 90-Te roqunu. Mnejara koja mpeTxoau
Ha HUBHOTO HACTaHyBamkE € JIeKa He3aBUCHUTE areHIIMKM MOXKaT Ha Hajrnobap
Ha4YMH J1a 00e30eaT 1 rapaHupaar MpruMeHa Ha CTPYYHO 3HACHE 110 MOCAUHH
00JIacTH MpH CIIPOBETYBAKETO HA Ip)KaBHATA MOJIUTHKA. '?

3a 1a ce 0CHOBAaT OBHUE areHIIMH KITyYHO Mpallamke € J1a ce 0J1Bojat policy
paboTH, KOM 0OCTaHyBaaT BO HAJIS)KHOCT HA MUHUCTEPCTBATA, O] CIIPOBE Ty BaHhe
Ha TIOJIMTUKUTE, KOW Tpeba [a TMOMHHAT BO HAJUIGKHOCT HAa W3BPIIHHUTE
areHuu. Ha TOj HaYMH areHIMHUTE HE MPETCTaByBaaT HOBU OpPraHU3allMOHH
TBpPOpOH, TYKy HacTaHyBaaT CO OJIBOjYBame O]l OpraHMU3aIllMOHATa CTPYKTypa
Ha MUHHCTepcTBara. DopMaiHO THE MMaaT caMoO YIpaByBadyka (M300p Ha
(yHKIIMOHEpP HAa KOHKYpPC) W (pMHAHCHCKA CaMOCTOJHOCT. BakBu W3BpIIHU
areHIIMY 10 KPajoT Ha BJIAJICCHTO HAa KOH3ePBATHBIUTE UMao BKymHO 140."
Bo onHOC Ha MOMMHOTO OMpeeNTyBamkhe Ha areHIIMUTe OU MCTAaKHAIIE IeKa Toa
3aBHCH TIpeJI C€ O/ HUBHUOT BHJI, 3aT0A IIITO THE HE CE€ XOMOTEHA I0jaBa TYKYy
Ce pa3IMKyBaaT BO OJIHOC Ha OJIPEIICHH KPUTEPHUYMH KakKo IITO CE CTaTycoT,

10 Musa, Anamarija, Kopri¢, Ivan, op. cit. str. 47-51., Musa, Anamarija, Agencifikacija kao
nova i dodatna centralizacija — Hoce 1i se Hrvatska ikada mo¢i decentralizirati, Savjetovanje
Instituta za javnu upravu, Lokalna i regionalna samouprava izmedu gospodarske krize i
¢lanstvau EU, 16. 11. 2011., Zagreb, HGK, dostupno na http://www.slideshare.net/ijuzagreb/
anamarija-musa-agencifikacija-kaonova-i-dodatna-centralizacija (posje¢eno 30. 10. 2012.),
Kopri¢, Ivan, Musa, Anamarija, Pulabi¢, Vedran, op. cit. str. 661, prevzemeno od Dr. sc. Edita
Culinovi¢ Here, dr. sc. Antonija Zubovi¢: Upravnosudski nadzor nad nezavisnim regulatornim
agencijama: aktuelnosti u postupcima, Zbornik radova Pravnog fakulteta u Splitu, god. 50,
2/2013., str. 371.- 392, file:///C:/Users/User/Downloads/zb201302 371.pdf

1 Bili¢, Antun, Josipovi¢, Tatjana, Petrovi¢, Sini$a, Independent regulators in the network
industries, u knjizi Regulirengsagenturen im Spannungsfeld von Recht und Okonomie (Hrsg./
eds. BodirogaVukobrat, Nada, Bari¢, Sanja), Verlag Dr. Kovac, Hamburg, 2012, str. 247. Za
postupak agencifikacije u Republici Hrvatskoj vidjeti vise kod Musa, Anamarija, Kopri¢, Ivan,
op. cit. str. 47-51., gdje istiCu da ja taj postupak bio najintenzivniji u vremenskom periodu od
2001. —2009. godine, dok je 2010. godine doslo do suprotnog trenda, odnosno smanjivanja
broja agencija, §to nazivaju deagencifikacijom, prevzemeno od Dr. sc. Edita Culinovi¢ Herc,
dr. sc. Antonija Zubovié: Upravnosudski nadzor nad nezavisnim regulatornim agencijama:
aktuelnosti u postupcima, Zbornik radova Pravnog fakulteta u Splitu, god. 50, 2/2013., str.
371.- 392, file:///C:/Users/User/Downloads/zb201302_371.pdf

12 Branko Smerdel, Nezavisni regulatori [ vladavina prava hrvatska praksa u svijetlu americkog
iskustva, prevzemano od https://www.pravo.unizg.hr/ .../, na 26.08.2014g

13 Beuselinck, 2006; Greenwood et al., 2005; Peele, 2004; v. i Musa, 2014), prevzemeno
od Komparativna javna uprava — nastavni materijali Institut za javnu upravu Zagreb, 2015,
https://www.pravo.unizg.hr/ news/14947/KJU%20-%20nastavni%20materijali%20za%?20
web.pdf
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(rHaHCHCKaTa U OpraHu3aloHaTa CaMOCTOJHOCT, HAYMHOT Ha OATOBOPHOCT,
BUJIOT Ha JICJHOCTA WITO ja M3BPIIyBaaT M CIOPE] TOA MOXE Jla Ce MOjenaT
BO HEKOJIKY KaTeropuu. BeymiHocT, THe MOXe J1a ce ce Kiacu(uIpaar KaKo:
HE3aBHCHU, W3BPLIHM M eKcrepTcku.'* Jloeka Ha3MBOT MOXe Ja Ouje:
arcHLUM, PEryJaTOpHHU Tella, jaBHU arcHUUH WIH TMapaJpiKaBHH OpPTraHU.
CraHoBHIIITa JIeKa OBUE TEJIA CE JIEN O]] yIpaBara, IopaJiy IITo BpIIaT yIIpaBHa
JICJHOCT, € CE M03acTaleH! BO TCOPETCKUTE COTIIeyBama. '

Cornacno eBpomnckara perynaruBa ((EK) 6p. 58/2003), crarycor Ha
U3BPIIHUTE arcHIMM € YTBPJCHO JeKa W3BPIIHUTE arcHIUU c€ MOCeOHU
NPaBHU JIUIIA, HA KOU OJAIpe]l UM C€ YTBPAyBaaT IPAHUIIUTE U yYCIOBHUTE 32
JIOBEpYBamkhe Ha HAJUIC)KHOCTH, OBJIACTYyBamaTa KOM UM CE€ JIaBaaT , HAUMHOT
Ha KOHTpoOJia HaJ paboTara Ha W3BPIIHUTE AarcHIWU, KaKO M HHUBHOTO
(buHAHCHPake U OTBOPEHOCT BO paborara.'®

Omna mrTo Tpeba J1a To KOHCTaTHpaMe € JIeKa He CeK0ja areHIyja ce cMeTa
3a peryiaropHo Teno. Taka, HocTojaT oJpeeH! yCIOBH KO Tpeba 1a oumar
UCTIOJIHETH 32 JIa Ha e[lHa arcHIfja W ce MPU3HAEe CTaTyC Ha PEryIaTOpHO
teno. Criopen CTaHnYMK Toa OM OUJIe CIIEIHUBE KapaKTEPUCTHKH: J]a CTAaHyBa
300p 3a MPaBHO JIMIIE CO jaBHH OBJIACTYBamba KOE C€ Haora HaJIBOP Ol COCTaBOT
Ha Jp)KaBHATa yIpaBa, J]a UMa OBIIACTYBAamE 3a JIOHECYBambe MOA3AKOHCKU
aKTH M BOJACHE HA MOCEOHU YNPaBHM IMOCTANKH M JIeKa MPOTHB KOHKPETHATA
OJUTyKa Ha peryjaropHara arcHiuja »xanoa He ¢ qo3BosieHa.'’ [lerpoBuk, nak,
ru geuHuUpa Kako CaMOCTOJHH M HE3aBHCHHU TeJla CO jaBHU OBJIACTYBamba,
OCHOBAHHM CO IIeJI YpeayBambe 1 Ha30p HaJ M3BpIIyBamke (JIMOepaTn3upann)
JejHOCTH on omuT ommrectBeH uHTepec.'® Perda i Rupe mox moumor Ha

141, Kopri¢, Pazvoj i problem agenciskog modela s posebnim osvrtom na nezavisne regulatore,
Agencije u Hrvatskoj: regulacija i privatizacija javnih sluzbi na dzavnoj, lokalnoj i regionalnoj
razini, Institut za javnu upravu, Zagreb, 2013, str.13

153, Ypomiesuh, “Ilomokaj 1 yaora jaBHUX areHIHja y HAIEM mpaBHOM cuctemy”’, [IpaBHu
sxuBoT 10/2005, 283-295.

16 Council Regulation (EC) No. 58/2003 of 19 December 2002, laying down the statute
for executive agencies to be entrusted with certain tasks in the management of Community
programmes

17 Stani¢i¢, Frane, Pravna narav regulatornih agencija u Republici Hrvatskoj, Pravo u
gospodarstvu, br. 5., 2012., str. 1359-1360, Bari¢, Sanja, Perda, Dario, Zakonsko uredenje
regulatornih agencija u Republici Hrvatskoj, Informator male stranice, br. 5908., 2010., str.
3., prevzemeno od Dr. sc. Edita Culinovi¢ Herc, dr. sc. Antonija Zubovié: Upravnosudski
nadzor nad nezavisnim reulatornim agencijama: Aktuelnosti u postupcima Zbornik radova
Pravnog fakulteta u Splitu, god. 50, 2/2013., str. 371.- 392 (http://www.pravst.hr/dokumenti/
zbornik/2013108/zb201302 371.pdf na 03.09.2014)

18 Petrovi¢, Sini$a, Pojam i uloga nezavisnih regulatora, Pravo u gospodarstvu, br. 3., 2008.,
str. 465, prevzemeno od Dr. sc. Edita Culinovi¢ Herc, dr. sc. Antonija Zubovié¢: Upravnosudski
nadzor nad nezavisnim reulatornim agencijama: Aktuelnosti u postupcima Zbornik radova
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pErylaTopHH areHIUU TH CMETaaT OpraHU3alUUTe CO pa3jiniyeH Ha3uB,
CTPYKTYPHO M3BOCHM OJI COCTaBOT Ha JIp)KaBHATa ympapa, udja 3ajava u
MOCTOjaHO M3BPIIYBakE HA JABHUTE Pa0OTH HAa HALIMOHAIHO HHUBO. "

ATeHIMHTE Ce CICLUjaM3upaHd U HACOUCHH KOH €Ha I, THE Ce
HaJBOP OJ MOJUTUYKHUTE BIIHjaHHU]a, MOGICKCUOWIHA O JAPYTUTE OPTaHH,
CO €HOCTaBHU TPOIICYPH BO IMOTIIea Ha (PUMHAHCHH, KaJap U OpraHHU3alldja.
[TonuTHYKUTE TPUYKHU Cce 3a J1a ce 00e30e11 KOHTUHYUTET B BEPOJOCTOJHOCT
Ha HEKOja IMOJIMTHKA W IOCJe MPECTaHOKOT Ha MaHIaTroT. JleMoKparckurte
NPUYMHMA Ce JIeKa areHIMuTe 00e30e/1yBaar MOKBAIUTETHH YCIYTH HOpaIu
cBojaTa e(pMKacCHOCT, EKOHOMUYHOCT, CTPYYHOCT ¥ Ha TOj HAYMH BJIMjaaT Ha
jaKkHeme Ha JoBepOaTa Ha rparaHuTe BO Biaacrta.?’

I[1a Taka, 3a HA3UBOT HAa OBHE OPT'aHU [IOCTOjaT IIOBEKE TEPMHUHHU areHIIHH,
KOMHUCHH ¥ clI. He mocTon yTBpjeHa jacHa rpaHMIA IMOMeEry HE3aBHCHUTE/
CaMOCTOJHM JIp’)KaBHU OpraHW, pETYIaTOPHUTE Tela M CaMOCTOjJHUTE
opraHu Ha JpkaBHa yrpasa. Ha nmpumep, Bo PermyOnnka Makenonuja HUTY
3aKOHOJIaBELIOT BO IIPABHUTE IPOIUCU CO KOU C€ eTabiaupaar OBUE OpPraHU
HE KOPHUCTH BOEJHAUYEH IMPHUCTAll BO IOIVIE] Ha HUBHUOT Ha3WB, BO JIEJN O[]
IIPOIMCUTE € HABEJIEHO JIeKa CTaHyBa 300p 3a peryinaTopeH opras, Bo el JeKa
CTaHyBa 300p 3a CaMOCTOEH OpraH, BO JIeJI J€Ka € HEe3aBHCEH OpraH, a BO
IIOBEKETO O] 3aKOHUTE HE CE HU HaBEIyBa 3a KAKOB OpraH craHysa 300p. He
MOCTOjaT HHA YTBPJIEHU KPUTCPUYMH UJIH YCIIOBH 32 KO C€ YTBPyBa MOTpeda
JIeKa € HEOXOAHO HUBHO (hopmupame. Jlann MoxxeOu THe He MpeTcTaByBaaT
caMo IapasesieHa aAMUHHUCTPAIH]ja, Ha BEeKe IIOCTOCUYKUTE OPTraHU Ha yIIpasa.
W He caMO 3aKOHOJABELIOT, TYKY M TEOPETUYAPUTE MHOTY PETKO C€ 3ajlaraar
3a JIeTaliHa aHaJIM3a 3a MoTpedara Ha TOJNKAaB OpOj Ha HE3aBUCHU OPraHH IITO
WHTECH3MBHO BIIMjae HA XUMIEPIPOAYKIMja HA JaABHUTE OPTaHH.

KommapatuBHO 1ocTojaT pa3inyHy UCKYCTBA U BO MOV Ha MPABHOTO
ypeayBame Ha oBHe opranu. Ha mpumep, Bo e o1 3eMjuTe MoCTou nocedeH
3aKOH BO OJTHOC Ha YPElyBambeTO U PYyHKIIMOHUPAHETO Ha PETyIaTOPHUTE Tela

Pravnog fakulteta u Splitu, god. 50, 2/2013., str. 371.- 392 (http://www.pravst.hr/dokumenti/
zbornik/2013108/zb201302 371.pdf na 03.09.2014)

1 Perda, Dario, Rupe, Doris, Pravno uredenje regulatornih agencija u hrvatskom pravu,
Hrvatska pravna revija, br. 11., 2010, str. 62, prevzemeno od Dr. sc. Edita Culinovi¢ Herc,
dr. sc. Antonija Zubovi¢: Upravnosudski nadzor nad nezavisnim reulatornim agencijama:
Aktuelnosti u postupcima Zbornik radova Pravnog fakulteta u Splitu, god. 50, 2/2013.,
str.  371.- 392 (http://www.pravst.hr/dokumenti/zbornik/2013108/zb201302 371.pdf na
03.09.2014)

20 Anamarija Musa, Dobro upravljanje u hrvatskim regulacijskim agencijama: prema pravnom
okviru, str.110-111, prevzemeno od Agencije u Hrvatskoj, Institut za javnu upravu, Zagreb,
2013;
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(na mp. Penyonuka CpoOuja®!, Penyonuka CrnoBeHHja*’, HO TOCTOjaT U roJieM
Opoj 3eMju KaJie OBUE Mpalllama Ce Perympaar co moceOHU 3aKOHHU, KaKO IITO
e mpumepot co Penybnuka Makenonuja. Bo moceOHHTE 3aKOHM CO KOH ce
OCHOBAaT OBME OPTaHU C€ ypeayBa HUBHUOT CTAaTyC, OCHOBHATa HAJICKHOCT,
HAaYMHOT Ha M300pOT Ha WICHOBUTE, HAYMHOT Ha (UHAacUpame. PemyOnuka
Cpbuja o cBoja CTpaHa € KapaKTepUCTUYHA 10 TOa IITO UMa moce0eH 3aKkoH
3a jaBHH areHIUH, > COMIACHO KOj THE Ce JeJIaT BO TPH IIPaBU KaTETOPUH U TOA:
areHIIMU KaKO JaBHU CITY)KOU, areHITNH KaKo IOCEOHU OpraHU3aIlui U areHIINH
Kako jaBHM areHnuu.’! 3a jaBHUTE areHIMU CTaHyBa 300p TOraml Kora ce
pabotu 3a norojem Opoj Ha MpaBHU CY0jeKTH, Yrja MpaBHA IPUPOAA U CTATYC
ce peryjiaupaHy co 3aKOHOT 32 jJaBHU areHUuu. VIMeHo, COTllacHO OBOj 3aKOH
jaBHa areHuyja e ,,opraHu3alyja Koja ce OCHOBA 3a Pa3BOjHU, CTPYYHH WIH
perynatopHu paOoTH Off OMIUT MHTEPEC, TOKOJIKY pa3BOJHUTE, CTPYUYHHUTE U
perynatopHute paboTu He 6apaar MOCTOjaH U HETTOCPE/IECH MOTUTUYKU HAI30D
U JIOKOJIKY jaBHATa areHiyja MoXke moo0po U nmoe(eKTUBHO J1a TH U3BPIIyBa
O]l OpPraHoT Ha JpXKaBHA yIpaBa, 0COOCHO aKo BO HEJIOCT MM BO MOBEKETO
Cllydau MOXe Jia ce (pMHAHCUpa OJ1 IIeHaTa Koja ja IlakaaT KOPUCHHIIUTE 3a
ycnyrara. Ha oBue areHImm Moxke co moceOeH 3aKoH Jla UM Ce Ja/iaT jaBHU
OBJIACTYBamka U J1a UM CE€ JIOBEpaT CJIECJHHBE HAJJICKHOCTH: J1a JOHECYBaaT
NPOMKCH 33 M3BPUIYBak€ HA 3aKOHM M JPYTU OMIITH aKTH, HMPBOCTENEHO
OJUTy4yBamb€ BO YIPABHU MPEIMETH U U3/1aBabE HA JABHU HCIIPABH U BOJICHE
Ha eBujaeHIMja. Cekoja areHIMja € caMOCTOjHA BO HEJ3MHOTO OJTYUyBambe.
Ho, u mokpaj moceOHOTO 3aKOHCKO pEILICHHE 3a areHLIUUTE BO CpIICKaTa
IpaBHA TEOpHja HE MMOCTOM KOHCEH3YC 3a TOA KaKBa € IpaBHATa MpHUpoAa Ha
[MOEIUHUTE areHInu.>

213akon 0 jauuM arennujama, Ciyx6ern racauk PC 6p. 18/2005 u 81/2005

2Zakon o javnim agencijama, 2002, www.sigmaweb.org/.../Montenegro%20LT4201%20
Seminar%20

233akoH 0 jauuM arennujama, Ciyx6enn rmacauk PC 6p. 18/2005 u 81/2005.

2* A. MaprunoBuli, OpHUrHHAIHY HayIHU pajl, « [[paBHa pupoa areHuuja y mpaBHOM CHCTEMY
Peny6mmxe CpOuje», 391-400. http://scindeks-clanci.ceon.rs/data/pdf/0550-2179/2012/0550-
21791202391 M.pdf

Kana je peu o arernmjama kao moce6HnM opranmsannjama, 2009. rogrHe MOCTOjaNo je mect
TakBuX areHnyja. Ox Tor Opoja, IBe areHIwje oOpa3oBaHe Cy 3aKOHOM O MHHHCTapCTBHMaA
n3 2004. romuae (ATeHIMja 32 pa3Boj HHPPACTPYKType JIOKAIHE caMOylpaBe W ATEHIHja
3a CTpaHa yjarama W IPOMOIIH]Y M3B03a), TOK Cy YETHPH areHImje oOpa3oBaHe MOCEOHUM
3aKOHMMaA: ATeHIHja 3a peruKiaxy (oOpa3oBaHa 3akOHOM O TOCTYNamky ca OTHAIHUM
Marepujama), besdennocHo-nHpOpMaTHBHA areHIwja (oOpazoBana 3akoHOM 0 6e30eTHOCHO-
nHPOPMATHBHO] areHIMj1), ATeHIIHja 3a €HePTeTCKy edukacHOCT (0Opa3oBaHa 3aKOHOM O
eHepreTuny) u PermyOnmuka areHnuja 3a MHUPHO pellaBamke pagHUX cropoBa (oOpa3oBaHa
3aKOHOM O MHPHOM pEIIaBamky PaJHUX CIIOPOBA).

% JIp Anekcangap Maprunosuh, [IpaBHa nmpuposa areHmja y mpaBHoM cuctemy (ctp. 391—
400), 36opuauk panosa [IpaBror daxynrera y HoBom Cany, 2/2012
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3akoHOT 3a jaBHM areHIMH Bo CioBeHHja mpeTcTaByBa lex generalis
3a CUTE CTaTyCHH Ipallama Ha JaBHUTE arcHINH, HO U IPUYUHUTE, OJHOCHO
YCIIOBUTE KO Tpeba Ja ce UCTIONHAT 3a 1a MOXe J1a ce (hopMHpa HOBA areHIIyja,
Kako mTo ce 00e30eqyBame Ha MOrojIeM CTeleH Ha e(pukacHOCT — 0COOeHO
aKo ce caMo(pUHAHCUPAAT, U3/1BOjyBamb€ OJ1 MOJIMTHYKO BIIMjaHHE BO OfIpe/ieHa
o0JacT 1 Kora opesieHa HaJJIS)KHOCT He OM MOXKeJI0 IT0100po J1a ce U3BPIILyBa
OJl OpraH BO COCTaB Ha MUHHUCTEPCTBO. /loneka, BO PECOpPHUTE 3aKOHH 3a
MOEAMHEYHA YIIPaBHA JISJHOCT C€ ypeayBaaT MaTepujaHO-TIPAaBHUTE MTpaliaba
Ha HUBHOTO JeJTyBame. 3a Jia MOKaT Ja Oujar He3aBUCHU OBHE OPTraHH BO
CBOETO paboTeme MMa ce MpU3HaBa CaMOCTOJHOCT BO M300pOT Ha KaJpuTe,
3a Kou ce 0apa ofipeJieHa CTPY4YHOCT BO COOJBETHA O0JIACT, OpraHU3aLuOHa
U (UHAHCUCKA CaMOCTOJHOCT, @ KOHTpOJIaTa CE€ CIPOBEAyBa OJ] CTpaHa Ha
3aKOHOaBHOTO TEJIO, a HAaJl HUBHUTE aKTH HA4jecTO HE € J03BOJICHA XkKaloa,
TYKy Ty0a 3a TIOKpEeHYBah¢ Ha yIpaBeH Crop.>

Bo PenyOnuka Makenonuja Bo YCTaBOT HE € JUPEKTHO MPEIBUICHO
(dhopMupame Ha areHLIUUTe, HO TOA IO U3BJIEKYBaMe Ol OApeaOUTE BO KOU Ce
ynotrpeOyBa TEPMUHOT jaBHO OBJacTyBame. Ila Taka, Bo YcraBor Ha PM BO
yieH 15 koHKpeHo Bo amaHaMaH X XI Ouziejku co Hero ce 3aMHyBa WICHOT 15,
KaJie e MpeaBUIeHo Jieka: ,,Ce rapaHTHpa MpaBoTO HA Kajda MPOTUB OATYKHU
JIOHECEHHM BO IOCTalKa BO IpB cTemeH npen cyna. [IpaBoto Ha xanba umu
JpyT BUJ Ha MpaBHA 3aIITUTA IPOTHUB MMOEAUHEYHU IPABHU aKTU IOHECEHH BO
MOCTAarKa BO IIPB CTETEH MpeJ OPTraH Ha Ip)KaBHATa yIIpaBa WM OpraHu3alyja
U _JIpyT OpraH IITO BPIIK JaBHU OBJIACTYBama ce ypeayBa co 3akoH“. Mcto
Taka, 1 Bo wieH 50 o1 YcTaBOT ce rapaHTUpa Cy/ICKa 3alITUTa Ha 3aKOHUTOCTA
Ha MOeANHEYHUTE aKTU Ha Ap)KaBHATA yNpaBa U Ha IPYTUTE HHCTUTYIIMH IIITO
BpILIAT jaBHU OBJacTyBama. Jlofeka 3a MpEeKpIIONy OIMpelelIeHn CO 3aKOH,
CaHKIIMja MOXKE Jla M3pede OpraH Ha Jp’KaBHaTa ymnpaBa WM OpraHu3allja
U _JIpYr OpraH IITO BPIIW JaBHHM OBJIACTYBama. [IpoTHB KOHEYHa OJTyKa 3a
MIPEKPILIOK Ce TapaHTHpa CyACKa 3aIITUTA MOJ] YCIOBU U TIOCTAIKa YPEIEH! CO
3axkoH. CornacHo uneH 77 HapogHuoT mpaBoOpaHUTEN T IITUTH YCTAaBHUTE
Y 3aKOHCKUTE IpaBa Ha rparaHuTe KOra UM C€ MOBPEACHM Of OPTaHUTE Ha

Jp KaBHATA yIpaBa W O APYIW OPraHd ¥ OPraHW3alyy [ITO MMAaTl jaBHU
OBJIIACTYBamba.”’

CornacHo wieH 5 of 3aKOHOT 3a OpraHu3aiyja u padoTa Ha OpraHHUTE

2 Prof. dr Slobodan DUJIC23, vanredni profesor na Fakultetu za drzavne i evropske studije
u Kranju, Slovenija JAVNE SLUZBE I NEZAVISNA REGULATORNA TIJELA, Moderna
uprava - CASOPIS ZA UPRAVNO-PRAVNU TEORIJU I PRAKSU, novembar, 2010. godine
27Y CT A B HA PEIIYBIIMKA MAKEJIOHUJA CO AMAHIMAHUTE HA YCTABOT
I — XXXII, http://www.slvesnik.com.mk/content/Ustav%20na%20RM%20-%20makedonski
%20-%20FINALEN%202011.pdf
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Ha apxkaBHara ynpasa (1) Opranute Ha AprkaBHaTa ynpasa, MOXKaT Ja ce
OCHOBAaT Kako MUHUCTEPCTBA, IPYTH OPraHy Ha AP KaBHATA yIpaBa M yIIPaBHU
opranuzaiuu. (2) MuHucTepcTBaTa ce OCHOBAaT 3a BpIICHE Ha (DyHKIMUTE
Ha JIp’KaBHATa yrpaBa IpyNHpaHH 10 00JacTh 3a €IeH WM MOBeKe CPOIHU
ynpasHH pecopu. (3) pyrute opranu Ha AprkaBHaTa ynpasa CIOpPER BUJOT
Ha OpraHu3aIyjara v CTENeHOT Ha CAMOCTOjJHOCTA MOYKAT J1a C€ OCHOBAAT KaKo
CaMOCTOJHU OPTaHM Ha Jp)KaBHATa ynpaBa (IMPEKIMU, areHIIMH 1 KOMHCHN)
WJIM KaKO OpraHy BO COCTaB HA MUHHUCTEpCTBaTa (ynpasa, 0upo, ciyx0a, apXus,
WHCIIEKTOpaT U Kameranuja). (4) OpraHure BO COCTaB Ha MHUHHCTEPCTBATa
MOJKaT Jia C€ OCHOBAAT 3a BPILICHE Ha ONPEACIEHU YIIPaBHU, CTPYYHU U IPYTH
paboTu o1 HAJUIEKHOCT HA MUHUCTEPCTBOTO. COIIacHO 4jieH 6 CaMOCTOJHHUOT
OpraH Ha Jp’kaBHaTa yrpaBa 3a cBojara pabora oaroBapa Ha Bmanara Ha
Peny6nrka MakenoHuja 1 Ha COOBETHOTO MUHHCTEPCTBO. J{o1exa, Bo wieH 7
€ MPEIBUJICHO JI€Ka OPTaHUTE Ha JpKaBHATa yIpaBa, OCBEH MUHUCTEPCTBATA,
MOJKaT Jla C€ OCHOBAaT, yKMHYBaaT U HUBHATA Ha/IJIE)KHOCT J1a C€ YTBPAYBa CO
3akoH.”® Bo uiien 12 ce HaBeneHH M CAaMOCTOJHUTE opraHu 1 Toa, Komucujara
32 OJIHOCH CO BEPCKHTE 3a€HHIIM U PEIMTHO3HU TPYIH; ATEHIMja 3a MIaIu
U CIOPT, ATeHIMjaTa 3a HCENICHUINTBO; AreHIMjaTa 3a HH(QOpPMAIUH U
AreHnujara 3a XpaHa ¥ BeTepuHapcTBO Ha PenyOnnka Makenonuja.

Cemnak 1 OKpaj apryMeHTUTE KOU O/1aT BO MPUJIOT Ha (hOopMUpaAETO Ha
OBHE HE3aBUCHU OPTaHH, CEMaK U 3a TeOpeTHYapuTe, U 3a MpakTUYapuTe 1 3a
MOIIMPOKATa JaBHOCT OCTaHyBa OTBOPEHO IMPAIIAkETO JAIH MOCTOCHETO Ha
OBHE OpraHH e norpeda wiH ,,MoJa“ BO HOBUOT CHCTEM Ha OpraHu3alyja Ha
jaBHata ympaBa? OBa Mpllame ce J0KH Ha (HaKTOT IITO U MOKPaj TPEHAOT
Ha MOPAcTOT Ha OpPOjOT HA HE3aBHCHUTE TeJa, CEYIITE OCOTOjaT HEjaCHOTUU
U HETPEU3HOCTH OKOJKY HAa3MBOT Ha OBHE OpraHH, HUBHATa IOJIOKOa BO
CHUCTEeMOT Ha Tofenda Ha BJacTa, OTBOPEHOCTAa M TPAHCIAPEHTHOCTA Ha
BHUCHHATa U TPOLIEHETO Ha (PMHAHCHCKUTE CPEACTBAa CO KOM pacloiaraar,
Kako M HAYMHOT Ha HHUBHATa OATOBOPHOCT, ()MHAHCHCKATa M E€KOHOMCKaTa
OTPaBIAHOCT Ha eTa0IUPamkEeTO Ha OBHUE OPTaHU.

3akiay4oxk

dakT € Jeka opraHuzandjata ¥ (PyHKIHMOHUPAKHETO HA HE3aBUCHHUTE
OpraHW/areHIMUTEe € 0COOCHO 3HaYajHa W aKTyellHa TeMa, Koja 0COOCHO T
TaHTMpaa MHCTUTYIMA W KOPUCHHIIUTE HA YCIAYTHTE O OIIIT HHTEpPEC U

2 3AKOH 3A OPTAHU3AIIMIJA UPABOTA HA OPTAHUTE HA IPXKABHATA YIIPABA
“Cn. Becuuk Ha P Makemonuja” 6p.58/2000 ox 21.07.2000 romuna
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UMaaa 3Ha4aeH MNPUIOHEC BO EKOHOMCKHOT pa3B0Oj Ha €IHO OIIITECTBO.
OBa e TpeHAa KOj TH CIeld HE CaMO pa3BUEHHUTE 3eMjH, TYKy Ce€ IMOBEKe ce
MHTEH3MBHpa HUBHUOT Pa3Boj BO 3eMjUTE O/ TpaH3MLIKja. Perynatopaure Tena
HE IPeTCTaByBaaT XOMOTEHH Tejla, HAIIPOTHUB THE C€ PAa3JIMKyBaaT nomery cede
110 CBOjOT HAa3MB, JICJHOCTA ILTO ja U3BPIIYBaaT U ci1. Bo ogHOC cTarycoT Ha
perynaropHure Tena, ocooeHo Bo Penmybnuka Makenonuja ocranyBaaT OpojHU
OTBOPEHH Tpaliama U JUJIEMH, KOU TIPEJ ce Ce OJHeCyBaaT Ha Mojoxoara Ha
OBHE OpPTraHu BO CUCTEMOT Ha 1ojiesida Ha BJIacTa, MOJTUTHYKATa OATOBOPHOCT
Ha OBHE OpPTraHU, HAYMHOT M IEJIMCXOAHOCTAa Ha KOPUCTEHETO HA MAPUIHUTE
CpeAcTBa CO KOW pacrojaraar, a 0CoOEHO TPaHCIAPEHTHOCTAa Ha HUBHOTO
paboTeme, OMHOCHO JJaJii TparaHuTe, MOIIMPOKaTa jJaBHOCT CE 3all03HACHU CO
edekTuTe o1 pabOTEHETO M MOCTOCHETO HA OBHE OPTaHHM WIM TaK HCTUTE
MIOCTOjaT KakKo MapalieHa aIMuHUCTpamnuja’?

Bo omHOC Ha HAYMHOT HAa OCHOBAaKE HA MHCTHUTYIIMUTE HA jaBHUOT
CEKTOp, HeMa BOeTHAY€eH NMpucTan. FIMeHo J1e) 01 MHCTUTYIIMUATE Ha JaBHUOT
CEKOT MPOM3JIEryBaaT JAUPEKTHO oJf YcTraBoT Ha PemyOnmka Makenonuja, a
UCTUTE TIOHATaMy ce JI0ypeieHH co moceOnu 3akonu (CoOpanue Ha PenyOmika
M,akenonuja, Brnana na Pery6nuka Maxkenonuja, [Ipercenaren na PemyOnuka
Makenonuja, Haponen npaBoOpanuten Ha Penmy6nuka Makenonuja, Haponna
Oanka Ha PemyOnmmka Makenonuja, JaBHO OOBHHHUTEICTBO Ha PeryOmmka
MakeoHuja  Jip.), MUHUCTEPCTBATa, OPTaHUTE BO COCTAB HA MUTHUCTEPCTBATA,
Kako M CaMOCTOJHUTE OpPraHM Ha JIp>KaBHATa ylpaBa Cce€ BOCIIOCTABEHH CO
3aKkOHOT 3a OpraHM3ainyja U padoTa Ha OPraHUTE Ha JpXKaBHATA yIpasa, a
JjaBHUTE YCTAHOBH M JaBHHUTE NPETIPHjaTHja COIIACHO 3aKOHOT 33 yCTaHOBHTE,
OJTHOCHO 3aKOHOT 3a jaBHUTE NpeTnpujaruja. ['oeM e OpojoT Ha HHCTUTYIIUN
KOW C€ OCHOBaHH CO IMOCEOHU 3aKOHHU.

Bo ogHOC Ha mpamamTo BO Koja 001acT ce OCHOBAT areHIUUTE, CTABOT
Ha aBTOPHUTE € JIeKa THE MOXAaT J1a Ce OCHOBaaT 3a Pa3BOjHHU, CTPYYHH,
KOHTPOJIHU M PeTynaTopHu AejHOCTH. OHA MITO OCTaHyBa TUCKYTAOMIHO € BO
KOj MOMEHT WJIM Kora Tpeba Ja ce O/UTydH JieKa HaBUCTHHA ITOCTOM MOoTpeda
3a opMHpame Ha €IeH HEe3aBHCEH OpraH, Kora 3HaeMe JIeKa ¥ OpraHuTe Ha
JpKaBHATa yripasa. Jlamu erabnupame Ha BaKOB OpraH HE MPETCTaByBa CaMo
,»,MOJIa“ TOKOJIKY ITPETXO/IHO HE € HallpaBeHa aHaIM3a 3a HUBHATa (MHAHCHCKa
M €KOHOMCKA I[EJTUCXOIHOCT?

OBue mparnama 3acily’KyBaaT OJrOBOpP, KOj MOXE Jia ce€ Jaje MpeKy
JieTajHa aHajau3a Ha MPUYMHHUTE MOpaJNd KOM UCTHTE C€ OCHOBAaHHM M KOj ja
BpILIEJ HHMBHATA JIGJHOCT Ipe] MCTUTE jAa Oujpar (popMHpaHH, aHaIu3a Ha
TOJIMIIIHUTE U3BEIITau Ha pabOTEeHETO Ha OBUE TeJIa 3a J]a C€ BUIU OeHEe(YUTOT
071 HUBHOTO paboTeme BO MpaKcara, Kako 1 Jia Ce UCIHUTA JaBHOTO MUCIICHE 3a
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3aJ0BOJICTBOTO O pa60TaTa Ha OBHUC OpraHH.

3apanu BoelHAYyBamke Ha TpaBHATa IMPAKTHKA M MOXHOCTA Jla Ce
pasrpaHMYar peryJaTOpHUTE Telna OJ JAPYTHTe IpXKaBHH, IMapajip:KaBHU
OpraHu, OpraHuTe Ha JApKaBHATA yIpaBa, jJaBHUTE CITY)KOU (JaBHUTE YCTAHOBU
U TIpeTnpujatuja) U AKIMOHEPCKH APYIITBA BO Jp)KaBHATa COINCTEBEHOCT,
notpeOHo e Bo PenyOnika MakejoHuja 1a ce IOHece €ICH 3aKOH 32 OCHOBAE
u pabora Ha Perynaropuure opranu. Co oBa HOBO HITHO 3aKOHCKO pPEIICHUE
Ou ce yHu(bUIMpae oApeIeH! 3aeJHIYKHU MPUHIIAIY U CTaHAApIN BO IOTIIE]
Ha OpraHu3alnuoHara W (YHKIHMOHAJIHATa TOCTABEHOCT HA OBUE OpraHW,
(UHAaHCHCKaTa HE3aBHCHOCT, HAYMHOT HA TOCTAIyBamke U KOHTPOJIA, & KOH
Ce 3ae/IHMYKH 3a CHTE PErylaTopHH opranu. MmeHo, Ou ce BoeqHAYMI U
HUBHHOT IIPABEH CTATYC, KOj CeTa € PeryJIupaH BO IECETUHA M TIOBEKE 3aKOHU
CO KOM C€ OCHOBAar oBHE Tesia. Ha Toj HauuH Ke ce comnpe UMITpOBH3aInjaTa
npu (opmupameTo Ha areHiuunte, ad hoc omrydyBamero 3a morpedara 3a
OCHOBaH¢ Ha HE3aBHCEH OPTaH KO€ HAYeCTO 3aBHCH OJ MOJUTHYKATA BOJIja, U
CeKako O MPHIOHETIO J1a ce 3ajakHe PUHAHCHCKATa KOHTPOJIa HaJl HE3aBUCHUTE
OpraHU M Jla Ce HAIPaBU BOCIHAYCH MPUCTAIl IIPH OTIPEIEITyBakhe Ha TUIATUTE
Ha BpaOOTEHHWTE BO He3aBUCHHUTE opraHu. MimeHno, Bo CpoOuja, CroBeHuja u
XpBarcka Beke IMOCTojaT 3aKOHCKH PElIeHHja CO KOM CE€ YTBP/yBaaT TUIATUTE
BO JaBHUOT CEKTOD.
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AGENCIES — NECESSITY OR FASHION?

Abstract : If one observes the Republic of Macedonia in the period from
2000 to 2018, he/she will notice that more than 50 autonomous state authorities
have been founded in the respective years. These authorities can be divided in
three groups: independent administrative authorities, independent authorities
(which are not deemed as administrative) and regulatory authorities or bodies.
In that sense, we are referring to a rather heterogeneous category. These
authorities are usually founded by the Parliament, with a simple-majority Act
where it stipulated that they take over the governmental (or state) powers
and responsibilities in certain areas. As such, these authorities are completely
self-governing and structurally set aside from the legislative, judicial and
the executive branch of power. Thus, the primary target of this article is to
determine these authorities’ position in the system of separation of powers,
which would then enable us to draw conclusions why they are founded the way
they are or, in other words, what is the reason for their hyperproduction? Are
these authorities a necessity (bearing in mind the benefits from their existence)
or is their formation in the Republic of Macedonia merely fashion? The
essential dilemma in this respect is what is the basis for the creation if these
authorities? Are there any specific rules and criteria which the state bears in
mind when deciding to build such a body, or is it an ad hoc decision? Can it
be determined what financial repercussions they impose and if it is possible to
control the effectiveness of their work? Having all of this in mind, our thesis
is that there is a need for a new legal act in the Republic of Macedonia, one
where the standards and principles for creating independent authorities will
be systematically provided, creating a formal basis that has to be respected
in each individual case. Aside from that, the new legal act would provide the

*  Penosen npodecop Ha IlpaBanor daxyarer ,,Jycrunujan [Ipsu* Ckonje, YHuBep3uTeT
,»CB. Kupnin u Meroanj*

** Bonpenen npodecop Ha Ekonomckuor uaetutyT Bo Ckonje, Yausepsuter ,,CB. Kupni u
Metonuj*

***BoupeneH npogecop Ha [IpaBuuot dakynrer ,,Jycrunnjan [Ipsu* Cxonje, YHUBep3uTET
,»CB. Kupnin u Meroanj*
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general rules (lex specialis) for these institutions, especially the ones which
are related to the status of their employees, the liability and responsibility, the
salaries etc. Respectively, this new legal act would have two consequences.
Firstly, it would rationalize the foundation of independent authorities (each
one of them would be created upon it is determined that there is a need for
that on the basis of legal provisions) and secondly, they will be regulated in
an unified manner, so that their competences do not overlap. The research
on which this article is based upon is conducted by using the historical, the
comparative and the analytical method.

Key words: regulatory authorities, independent authorities, state
administration, public administration, agencies
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MEDICAL TOURISM - LEGAL AND ETHICAL ASPECTS!
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Original research paper

Abstract: According to the definiton given by the World Health
Organization, healthis “a state of complete physical, mental and social well-being
and not merely the absence of disease or infirmity”. This very broad definition makes
very few of us felling completely healthy today. On the other hand, scientific progress
alongside continuous media placement of unbelievable life stories, created an illusion
that any condition can be cured.This resulted in a large number of individuals for
whom there is no limit in finding possible solutions for their medical problems. Reasons
for going abroad can be different due to various circumstances, so several types of
medical tourism can be discussed.First of all, the reason can be the fact that some
medical proceedings are prohibited in one country, so individuals are forced to seck
assistance from those countries which do not recognize such a prohibition. In addition,
it is also possible that some medical proceedings are prohibited in the country from
which an individual is coming from and also in the country where the individual seeks
help, providing that the consequences of the violation of the prohibition are milder in
the second country. Contrary to the above stated, certain medical treatments can be
allowed in both countries, but with differences. The differences may exist in the quality
of service, availability or in the shorter waiting list. Nevertheless, the object of authors’
interest is the first situation, or more precisely the situation in which individuals go
to a country with the aim of avoiding the prohibition known by domestic legislation.
Usually those are the cases related to assisted reproduction,termination of pregnancy,
euthanasia and assisted suicide andas such they are given special attention in article.

Keywords: medical tourism, traveling abroad, assistedreproduction,termination
of pregnancy, euthanasia, assisted suicide

1. Introduction
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! This paper refers to project no. 179079 “Biomedicine, Environmental Protection and Law”,
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Medical tourism refers to patients who are nationals and residents of one state,
but travel to another state in order to undergo certain medical procedures.? Although
the use of the term “tourism” is a common phrase when describing a trip aimed
at obtaining certain medical services, it has little to do with true tourism, since
tourism refers to traveling for pleasure, entertainment or vacation, while it can
hardly be said that the travel of patients is a pleasant occasion.?

The reasons why people seek medical treatment abroad can be different.
Firstly, it could be about the need for techniques that are not allowed in the home
country. Secondly, it is not a rare situation, that the same procedure abroad is much
cheaper. Finally, it is possible that patients need some techniques from abroad which
their home land does not prohibit, but simply lacks technical conditions for their
performance.

The possibility of going abroad, in order to circumvent the restrictive solutions
of domestic legislation, may lead to the adoption of even more restrictive legislation.*
In other words, knowing that patients can seek for help abroad, countries
are able to nurture and even insist on solutions that greatly limit the number
of medical procedures in question. However,the question is what kind of a
message the state sends by this kind of action and whether the countries are
truly loyal to the interests they want to protect by forbidding certain actions
only on their own territory.°This is especially the case when the reasons for
going abroadare to undergo some of the techniques of medical assisted reproduction,
or to perform an abortion or euthanasia and assisted suicide.

2. Reproductive tourism

Traveling abroad, motivated by any of the reasons above, poses different
dilemmas. It seems, however, that most of those who travel abroad are trying to
circumvent prohibitions of domestic law.® In this regard, in the area of assisted
reproduction, in theory we find the term “cross-border reproductive health
care”, which denotes the departure of patients abroad who are faced with the

2 1. G. Cohen, ,,Circumvention tourism*,Cornell Law Review, No.97, 2012,1311.

* W. Van Hoof, G. Pennings, ,,Cross Border—Reproductive Care around the World: Recent
Controversies*, Medical Tourism and Transnational Health Care (eds. D.Botterill, G.Pennings
and T. Mainil), Palgrave Macmillan, 2013, 98-100).

4 R.F. Storrow, ,,The pluralism problem in cross-border reproductive care”, Human
Reproduction,Vol.25, No.12, 2010, 2941.

> 1. Glenn Cohen, Patients with Passports: Medical Tourism, Law, and Ethics, Oxford
University Press, Oxford — New York, 2014, 394-395.

¢ In this regard, in theory it is also used the term ,,circumvention tourism®. Seel. G. Cohen
(2012),1312.
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problem of infertility in order for a particular reproduction technique to be
performed.”

Namely, certain countries do not allow some of the medically assisted
reproduction techniques such as the use of donated reproductive cells or, in
particular, the use of genetic material by anonymous donors. For example, in
Italy, no changes have been made yet, although their Constitutional Court has
declared unconstitutional provisions prohibiting heterologous reproduction.®
Consequently, a large number of couples seek help at clinics in Spain, while a
large number of German citizens go to the Czech Republic for fertilization with
donated egg cells®, since the German law only allows the use of donated sperm,
but not of donated eggs.*°

After Sweden, which abandoned the donor anonymity rule in 1984, there
is an increasing number of countries, such as the UK, Norway and Germany,
that did the same.**As a result, there has been a decline in the number of potential
donors in those countries. This change led to a large number of patients who
travel abroad in order to use the donated genetic material of anonymous donors.
In the Republic of Serbia, the Law on Biomedically Assisted Fertilization'
regulates this area.This Act, like the previous one, allows the possibility of
using donated genetic material, guaranteeing the donors anonymity. However,
the implementation of these procedures has not yet been initiated, as there are
still no bylaws that would regulate these procedures. As a consequence, a large
number of patients from Serbia are going abroad, in most cases to the Czech
Republic or to Slovenia.

Furthermore, with the use of preimplantation diagnostics techniques, it

7 Ibid., 98.

8 1. Riezzo, M. Neri, S. Bello, C. Pomara, E. Turillazzi, “Italian law on medically assisted
reproduction: do women’s autonomy and health matter?”, BMC Womens HealthVol.16,
No.44, 2016, available at: https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4958410/
pdf/12905 2016_Article_324.pdf, 10.8.2018.

° F. Shenfield, J. de Mouzon, G. Pennings, A.P. Ferraretti, A. Nyboe Andersen, G. de
Wert, V. Goossens,,,Cross border reproductive care in six European countries®, Human
Reproduction,Vol. 25, No. 6, 2010, 1361-1368.

1 See Art.l1 of The GermanEmbryoProtectionAct (Gesetz zum Schutz von
Embryonen (Embryonenschutzgesetz - ESchG), https://www.gesetze-im-internet.de/eschg/
BJNR027460990.html, 7.7.2018.)

' In 2017, Germany passed a law, which came into force on 1.7.2018. This Law regulates
children’s righttoknow their origins in case of heterologous fertilization. Namely, this law
stipulates that donors must not be anonymous and that children after the age of 16 have the
right to know the donor’s identity.

2 The Law on Biomedically Assisted Fertilization, Official Gazette, No. 40/2017, 113/2017
— another law.
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became possible to determine the gender of the child before implantation of
the embryo. However, in most cases, countries prohibit embryo diagnosis with
the sole aim of determining the sex of an unborn baby without the existence
of serious medical indications that call for it. However, there are countries
that allow this procedure and attract a significant number of those who see
themselves fit as parents only of children of a particular sex.*?

However, what has lately drawn the most attention of both theory and
practice is the problem of cross-border surrogacy.*Today, most countries
prohibit any form of surrogacy, particularly the commercial one, so there are
a large number of those who travel to the countries where this procedure is
allowed or at least not explicitly prohibited.*

It is a procedure that, unlike other types of assisted reproduction, can be
detected easily, since the procedure implies the birth of a child abroad, a child
whose intended parents want to bring to their home country which prohibits
surrogacy. In other cases of cross-border assisted reproduction techniques, it is
difficult to reveal it. For example, it is hard to determine whether the donated
material was used during fertilization or whether pre-implantation diagnostics
was performed prior to the implantation of the embryo, since the whole
procedure takes place and ends abroad, while the child is born in the country
the patients come from.

It is not uncommon that in the case of cross-border surrogacy, the
countries that the intended parents come from do not recognize the relationship
between the child and the intended parents, applying their rule according to
which the mother of a child is the woman who gave birth to it. On the other
hand, according to the legislation of the state where the child was born, or from

3 One private clinic in Macedonia offers to patients a possibility to carry out the PGD
procedure in order to find out the sex of the futurechild. See https://www.whereivf.com/ivf-
clinics/newborn-clinic-ivf-egg-donation-center/, 10.6.2018.

14 Surrogacy is a procedure in which a woman agrees to carry the pregnancy to due term,with
the intention of giving the child to a couple (hereinafter: intended parents) who ordered her
pregnancy. See: I. KoBauex Cranmh, ,bruomennuumuckun motmomornyto 3adehe u poleme
nerera: Cyporat MaTepHHCTBO y YIIOPEIHOM eBporickoM mpaBy u Cpouju‘, Cmanosnuwimso,
1/2013, 2. (G.Kovacek Stani¢, ,Biomedically Assisted Reproduction and Childbirth:
Surrogacy in Comparative European Law and in Serbia”, StanovnistvoNo. 1, 2013, 2.) In the
process of cross-border surrogacy, the intended parents, who come from a country where the
surrogacy is banned (or where the costs of this procedure are high), hire a surrogate mother in
the country that allows this procedure.

> Tt is interesting to note that currently the surrogacy in Serbia is prohibited by the Law on
Biomedically Assisted Fertilization, but that the Draft of the Civil Code of Serbia introduces
the possibility of surrogacy. See art.272-2281 of The Draft of the Civil Code of Serbia,
Government of the Republic of Serbia, Commission for the Preparation of the Civil Code,
Belgrade, May 29, 2015; https://www.mpravde.gov.rs/files/NACRT.pdf, 18.7.2018.
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where the surrogate mother originates, the intended parents are the only ones
who are considered as parents, and the surrogate mother cannot obtain the status
of a parent. In this paradoxical situation, children are not recognized neither
by the country where they are born nor by the state from which the intended
parents originate'®, which leads to a situation in which children are often left
without citizenship for several months or even years. Speaking of children
born via surrogacy, whose right to acquire citizenship was denied, the author Storow
said that France repudiated over 400 such requests by its citizens each year. A French
lawyer described such conduct as reintroduction of the difference among children
and the introduction of categories of legitimate and illegitimate children, which was
abandoned by the French legal system long time ago."

Apart from the damage done to children in this way, the other problem of
cross-border surrogacy is also the possibility of corruption, that is, the treatment
of people as a commodity and the problem of exploitation of women who are
often forced to be a surrogate mother in order to provide for their own families.

The main question is what exactly has motivated the legislator to
introduce a ban on surrogacy. Namely, if the state seeks to prevent the abuse
or exploitation of the surrogate, the question arises whether the state is obliged
to try to prevent such exploitation anywhere, that is to ban its citizens from
participating in the surrogacy procedure anywhere.

States are free to decide independently about surrogacy, but they usually
limit the validity of their rules only in their own territory. In practice, there are
rare cases of states that have introduced legal solutions that prohibit domestic
citizens to undergo certain MAR procedures in both their own and any other
country. However examples proving the opposite existIn 2010, Turkey
introduced the criminal act of fertilization through donated genetic material,
regardless of where the fertilization process was performed. A woman who
undergoes such a procedure is confronted with a possibility of one- to three-
year prison sentence.® In addition to Turkey, two Australian countries have also
introduced commercial surrogacy as a criminal offense, so citizens who violate this
ban, risk being sentenced to up to two years in prison and a fine of over $ 250,000.

On the other hand, the question is whether it is necessary (and if it is possible
and how) to stop the cross-border surrogacy completely or if it is necessary to prohibit

6 U. R. Smerdon, “Birth registration and citizenship rights of surrogate babies born in India”,
Contemporary South Asia, Vol. 20,No. 3, 2012, 341.

7 R. F. Storrow, “The Phantom Children of the Republic”: International Surrogacy and the
New lllegitimacy, American University Journal of Gender Social Policy and LawVol.20, No.
3, 2012, 564-566.

8 Gozde Zorlu, ,Overseas artificial insemination outlawed in Turkey*, BioNews No.550,
2010, https://www.bionews.org.uk/page_92235
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it only in certain cases. It seems that if the state limits its law only within its borders,
it sends a clear message that a certain procedure is undesirable, but that the ban
can easily be circumvented by going abroad with an adequate amount of money. In
addition to this, there are many couples (primarily from France and Germany) who got
a child through a surrogacy process in the countries where this procedure is allowed
(Ukraine and until recently India), and then brought the child to the country they come
from. Although there is information about the vast number of such couples’ requests
of which were denied, eventually these cases ended up in courts, and based on the
principle of “best interests of the child” the final epilogue of those cases were always
in favor of the intended parents. In 2017, the French Supreme Court issued a judgment
seeking to resolve future cross-border surrogacy cases and predicted three steps that
future parents must take before being granted the status of parents.’® Although this
procedure requires time and money, it still provides the opportunity for success.
In other words, not only that France did not extend the validity of its legislation,
but quite contrary, it provided the mechanism by which the surrogacy procedure
carried out abroad could be validated. This actually relativizes the ban on surrogacy
that the French law knows. This one and all other similar judgments are motivated by
the interests of children born in this way, that is, by the need to protect their rights.

Until recently, in the area of surrogacy, India was the main destination for the
intended parents, since the costs of this procedure were far smaller than, for example,
in some US states that also allow for surrogacy. At the same time, this practice has
provoked serious controversy and disgrace, given the conditions in which the surrogacy
process takes place. Several documentary films showed the hospitals in which this
procedure was performed and in which the surrogates were often living during the
entire nine months of their pregnancy. In most cases the intended parents were couples
from Europe and the USA. The surrogate mothers did not hide the fact they endured
their role very hard and constantly repeated that they were motivated only by money
which would help them provide home or schooling for their children.? Due to a large
number of cases in which the procedure of recognizing parental relationship
between intended parents and children was significantly complicated and lasted
for several months, the Supreme Court of India decided in 2015 to ban the practice of
surrogacy for couples coming from abroad. After that decision, as one of the remaining
destinations for many couples seeking for surrogate mothers, Ukraine appears as a sole
destination in Europe, where the position of women seems to be nevertheless better.

19 See more about this decision: https://www.iflg.net/french-foreign-surrogacy-parentage/,
17.5.2018.

% The average amount that a surrogate mother received was about $ 6,000, which they claimed
is amount hardly reachable for the people in their country.

(Wombs for Rent in India (RT Documentary), https://www.youtube.com/watch?v=
PSXZSdMmRdg,18.8.2018.)
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3. Travel for Abortion

The issue of abortion raises a question that has always had an important place
in sociological and ethical, as well as in legal debates, and about which there are
no reconciled opinions today. Regarding this power of family planning aimed at
preventing births,two movements emerged in the world: “pro-choice”, which permits
legalization of abortion and “pro-life”, which views abortion negatively.?* Therefore,
laws and regulations governing abortion, differ among countries. Viewed within
the European legal framework, they range from widely opened possibility to
terminate pregnancy on a pregnant woman’s demand, through its legalization
in precisely determined instances to absolute forbiddance of abortion except in
cases when a pregnant woman'’s life is threatened.

Although a legal regime of abortion in every established government is
conditioned by various circumstances, such as tradition, religion, and its specific
social-political situation, it is liberal in most modern legislations.? Therefore, in the
great majority of European countries, abortion on demand can be performed during
the first 12 weeks of pregnancy, which is allowed in France, Belgium, Italy (during
the first 90 days of pregnancy), Norway, Denmark, Finland, Germany, Austria (during
the first trimester of pregnancy), Switzerland, Bulgaria, Hungary, Czech Republic,
Russia, Armenia and Ukraine. At the same time, only in several countries, such as
Belgium, Italy, Finland, Switzerland and Hungary, it is conditioned by more or less
restrictive reasons even in the above-mentioned initial weeks of pregnancy. A small
number of countries, such as Serbia, Slovenia, Macedonia, Croatia, Montenegro and
Portugal, have a shorter time limit enabling abortion on demand without stating a
reason for such a decision and it is 10 weeks of pregnancy. In certain legislations, such
as Spanish, a woman can request an abortion up to the 14 week, while the most liberal
solutions are accepted in Sweden, where abortion on demand without indications is
possible during the first 18 weeks, as well as Netherlands and Great Britain, where
abortion on the request of the woman is allowed up to the 24 week, and in the last-
mentioned legislation, only if certain indications are present.

The liberality of the legal regime of abortion within the European legal
framework is additionally supported by the fact that the majority of contemporary
legislations do not determine the upper limit of pregnancy duration when it is allowed
to legally terminate it. The countries where the upper limit is not stipulated include

21 See I'. Koauek-Cranuh, ITopoouuno npaso, Hou Can, 2014, 45. (G. Kovacek-Stanic,
Family law, Novi Sad, 2014, 45).

22 About criteriums for liberality in regulating abortion, see more: I. KoBauek-Cranuh,
~KpaTeprujymn 3a JHOSpaTHOCT y peryiaucamy NpeKuaa TpyaHohe®, 30opHuk paodosa
Ipasnoe gpaxyrnmema y Hoeom Cady, 6p. 1-3/1995, 163-173 (G. Kovacek-Stanié, ,,Criteriums
for liberality in regulating abortion®, Collected Papers of the Faculty of Law in Novi Sad, No.
1-3, 1995, 163-173).
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France, Belgium, Italy, Norway, Denmark, Austria, Switzerland, Bulgaria, Hungary,
Russia, Sweden, the Netherlands, Great Britain, Serbia, Croatia, Slovenia, Macedonia
and Portugal.

Time limits regarding the possibility of abortion exist only in several European
countries, such as Germany, Spain, Armenia and Ukraine, where itis allowed up to 22
weeks, the Czech Republic and Finland, where abortion is possible through 24 weeks
of pregnancy, as well as Montenegro, where it is possible up to 32 weeks of gestational
age.?

Regardless of whether there are time limits for termination of pregnancy,
the legal status of abortion after the specified period of time during which it
can be performed on demand, in all above-mentioned European legislations,

2 Regarding legislations which allow abortion on demand up to 12, 14, 18 or 24 weeks of
pregnancy, seeArt. L2212-1 and Art. L2213-1 Code de la santé publique, Version consolidée
au 31 aolit 2018 (Public Health Law of France). https://www.legifrance.gouv.fr/affichCode.
do?cidTexte=LEGITEXT000006072665, 15.07.2018.,

Art. 350 Code Penal Belge (Criminal Code of the Kingdom of Belgium), http.//www.ejustice.
just.fgov.be/cgi_loi/loi_al.pl?language=fr&cal-ler=list&cn=1867060801 &la=f&fromtab
=loi#LNK0092, 27.07. 2018., Art. 4 and Art. 6-7 Legge 22 maggio 1978, n. 194, Norme
per la tutela sociale della maternita’ e sull’interruzione volontaria della gravidanza (Law No.
194/1978 — provisions on social maternity protection and willful abortion in Italy), http://
www.salute.gov.it/imgs/C 17 normativa_845_allegato.pdf, 27.07.2018., § 2 and § 10 Lov
om svangerskapsavbrudd [abortloven], LOV-1975-06-13-50 (Abortion Law Norway),https.//
lovdata.no/dokument/NL/lov/1975-06-13-50, 25.07.2018., § 92 - § 94 Sundhedsloven, LBK
nr. 1202 af 14/11/2014 (Health Law of Denmark), https://www.retsinformation.dk/Forms/
RO710.aspx?id=19987 1 #idedS85de2e-19¢7-4f36-b3c6-f63b0e6677bb, 01.08.2018., 1§, 5§
and 5 a§ Lag om avbrytande av havandeskap, 24/3/1970/239 (Abortion Law Finland), https.://
www.finlex.fi/sv/laki/ajantasa/1970/19700239, 01.08.2018., §218 a Strafgesetzbuch (StGB),
Nov. 13, 1998 (Criminal Code of Germany), https.//www.gesetze-im-internet.de/stgb/,
01.08.2018., § 97 Strafgesetzbuch [StGB]), Federal Law of 23 January 1974 on Punishable
Acts (Criminal Code of Austria), https://www.jusline.at/gesetz/stgb, 01.08.2018.; Art. 119(1-
2) Schweizerisches strafgesetzbuch [STGB], Dec. 21, 1937 (Criminal Code of Switzerland),
https://www.admin.ch/opc/de/classified-compilation/19370083/index.html, 01.08.2018., Art.
7 and Art. 12 Hapenba Ne 2 ot 1990 . 3a ycioBusTa U peAa 3a M3KyCTBEHO NMPEKbCBAaHE Ha
O6pemenHocT, JppxaBen BecTHUK Opoii: 89 (Regulation Ne 2 on the conditions and procedures
for abortion Bulgaria),
http://econ.bg/Hopmamusenu-axmose/Hapeoba-2-om-1990-2-3a-ycroeuama-u-peda-3a-
usKycmeeHo-npexvceane-na-opemenrocm 1.1 i.126998 at.5.html, 02.08.2018.,5.§-6.§ 1992.
évi LXXIX. Torvénya magzati élet védelmérol, (Law No. LXXIX on protection of unborn
children Hungary), https://net.jogtar.hu/jogszabaly?docid=99200079.TV, 02.08.2018., § 4-5
Zakon Ceské narodni rady o umélém preruseni téhotenstvi ¢. 66/1986 Sb. (Abortion Law of the
Czech Republic), https://www.zakonyprolidi.cz/cs/1986-66 and § 1-2 Vyhlaska ministerstva
zdravotnictvi Ceské socialistické republiky, kterou se provadi zakon Ceské narodni rady
¢. 66/1986 Sb., o ume¢lém pieruseni t¢hotenstvi ¢. 75/1986 Sb. (Regulation of the Ministry
of Health on implementation of the Abortion Law of the Czech Republic), https://www.
zakonyprolidi.cz/cs/1986-75, 03.08.2018,, Art. 56 ®enepansHblii 3ak0H 0T 21 HOsIOps 2011
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implies obligatory existence of indications, which are depending on the stage

r. N 323-®3 “O0 ocHOBax 0XpaHbI 310pOBbs TpaxaaH B Poccuiickoit @enepamun’” (Law on
Health Care of the population of the Russian Federation),https://rg.ru/2011/11/23/zdorovie-
dok.html and Art. 1-2 Ilocranosnenne IlpaButensctBa PO ot 6 despans 2012 . N 9870
COLIMANIEHOM TIOKa3aHUH JUIS MCKYCCTBEHHOTO mpepriBaHus OepemenHoctrn” (Regulation on
social indications for abortion), Attp://base.garant.ru/70137312/, 03.08.2018., Art. 10 3akon
PecriyOnuky ApMeHHst O PeNpOAyKTHBHOM 30POBbE M PENPONYKTHBHBIX IIPaBaX 4eJOBEKa
ot 26 nexadps 2002 rona 3P-474 (Law on human reproductive health and reproductive rights
Armenia),

http://www.jurconsult.ru/law/armenia/o_reproduktivnom_zdorove.php, 02.08.2018., Art.
50 OcHOBH 3aKOHOMABCTBAa YKpaiHM mpo oxopoHy 3mopoB’st No.2802-XII Big 19.11.92.
(Fundamentals of the healthcare legislation of Ukraine), http://zakon.rada.gov.ua/laws/
show/2801-12, 01.08.2018., Art. 281(6) Husunanit kogexe Ykpaimau No. 435-1V, Jan.16,
2003 (Civil Code of Ukraine), http://zakond.rada.gov.ua/laws/show/435-15/page6,
01.08.2018., as well as ITocranosa Bin 15 mrororo 2006 p. N 144 mpo peamizarito cTarTi
281 IusineHOTO Komekcy Ykpainu, Kabuner MinuctpiB Ykpainm (Regulation on defining
indications for abortion),http.//zakon.rada.gov.ua/laws/show/144-2006-n, 02.08.2018.,Art.
14-15 Ley 2/2010 Organica de Salud Sexual y Reproductiva y de la Interrupcién Voluntaria
del Embarazo (Law on sexual and reproductive health and a willful abortion in Spain), https://
www.boe.es/buscar/act.php?id=BOE-A-2010-3514, 04.08.2018., 1§, 3§ and 6§ Abortlag,
SFS nr: 1974:595 (Law on abortion of Sweden),
https://www.riksdagen.se/sv/dokument-lagar/dokument/svensk-forfattningssamling/
abortlag-1974595 sfs-1974-595, 04.08.2018., Art. 2-3 and Art. 5 Wet afbreking
zwangerschap van 1 mei 1981 (Abortion Law of the Netherlands), http://wetten.overheid.
nl/BWBR0003396/2018-08-01, Art. 82a and Art. 296 Wetboek van Strafrecht van 15 Jan
1886 (Criminal Code of the Netherlands), Attp://wetten.overheid.nl/BWBR0001854/2016-
01-01, and § 4.1 - 4.2 Aanwijzing vervolgingsbeslissing levensbeéindiging niet op verzoek
en late zwangerschapsafbreking van 15 mar 2007 (Instructions on exemption from criminal
responsibilities in cases of euthanasia and late abortions in the Netherlands), https://zoek.
officielebekendmakingen.nl/Stcrt-2007-46-p10-SC79644.html, 04.08.2018., as well as Sec.
87, § 1 (1) Abortion act 1967 (Abortion Law of the Great Britain),
https://www.legislation.gov.uk/ukpga/1967/87/section/I, 04.08.2018. Regarding legislations
which allow abortion on demand up to 10 weeks of pregnancy, see: Art. 6-7 3akoHa 0
MOCTYTIKY peKuaa TpynaHohe y 3npaBcTBeHoj yctanoBu Cpbwuje, ,,Cr enacuux PC*, 6p. 16/95
u 101/2005 (Law on the procedures for abortion in the healthcare institutions of Serbia); Art.
17-19 Zakona o zdravstvenih ukrepih pri uresni¢evanju pravice do svobodnega odlocanja o
rojstvu otrok Slovenije, ,,Uradni list SRS, $t. 11/77, 42/86 in ,,Uradni list RS*, §t. 70/00 —
ZZNPOB (The Law on Health Measures in the Exercise of the right to Freely Decide on
the Birth of Children of Slovenia); Art. 3(1), Art. 4 and Art. 7 3axoHa 3a IpeKHHYBambe Ha
O6pemenocta Makenonwuje, ,,Cnyocoen echux na PM*, 6p. 87/2013 (Law on termination of
pregnancy of Macedonia); Art. 15 and Art. 22 Zakona o zdravstvenim mjerama za ostvarivanje
prava na slobodno odlu¢ivanje o radanju djece Hrvatske, Urednicki prociséeni tekst, ,,Narodne
novine*, No. 18/78 and 88/09 — Zakon o medicinskoj oplodnji (Law on healthy measures for
rights to free freedom for children of Croatia- Medical Implantation Act); Art. 4 and Art.
6-8 3akoHa 0 ycinoBHMa WM MOCTYIIKY 3a mpekun TpyaHohe Llpue Tope, ,,Ca. aucm LT, 6p.
53/2009 (Law on the conditions and procedures for abortion of Montenegro);as well asArt.
142 (1) CODIGO PENAL, Decreto-Lei No. 48/1995 (Criminal Code of Portugal),
http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=109&tabela=leis, 27.08.2018.
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of pregnancy often defined in different ways, but are quite strict everywhere
when concerning late pregnancy, and often mean a special procedure which
requires obtaining a license for abortion from a legal body.*

However, there are some countries which have extremely restrictive abortion
laws. Hence, Poland allows abortion only in instances when a pregnant woman’s life
and health are endangered; when there is a justified suspicion that the pregnancy is a
result of a crime act, up to 12 weeks of pregnancy; and in cases of fetal malformations,
up to the period when it is capable of independent life outside of the mother’s
body.2?Abortion in Malta is illegal and constitutes a criminal offence in all
circumstances.? Abortion in Ireland is allowed only if it is necessary to save
the life of the mother.”

However, this country might expect a change which would introduce legislation
allowing pregnancy termination on demand up to 12 weeks, that is up to 24 weeks of
pregnancy in cases when it endangers the woman’s life or health. The forthcoming
law changes are a consequence of the referendum held in May 2018, which resulted
in the cancellation of the Eighth Amendment by which the Constitution of Ireland
guarantees “the right to life to the unborn”, that is the same right to life to the fetus as
to the mother.?®

Evident differences in legislations and the fact that in Europe there are
countries, although they are in minority, which have strict regulations concerning

24 About specific characteristics of the termination of late pregnancy and its indications
in comparative European law, see: I. KoBauek-Cranuh, ,Ilpexknn xacHe TpymHohe y mpaBy
Cpbuje n ymopeaHoOM €BpOIICKOM TpaBy",360opuux padosa Ilpasnoz ¢axynmema y Hosom
Caoy, 6p. 2/2015, ctp. 489-495 (G. Kovacek-Stani¢, ,,Termination of late pregnancy in the
Serbian law and comparative European law”, Collected Papers of the Faculty of Law in Novi
Sad, No. 2, 2015, 489-495).

% See Art. 4a.1 and Art. 4a.2 Ustawa z Dnia 7 Stycznia 1993 of Planowaniu Rodziny,
Ochronie Plodu Ludzkiego I Warunkah Dopuszcczalnosci I Przerywania Ciazu (Law on
family planning, protection of human fetus and conditions for abortion in Poland), Attps.://
www.arslege.pl/ustawa-o-planowaniu-rodziny-ochronie-plodu-ludzkiego-i-warunkach-
dopuszczalnosci-przerywania-ciazy/k484/, 01.08.2018. Since the conservative party Law
and justice, hasgot authority, the Catholic church and conservatives started advocating more
vehemently for a complete ban on abortion. The Parliament of Poland accepted to continue
holding discussions on the proposed abortion ban in case of serious fetal malformations or
diseases and at the same time refused the opposition’s proposal on liberalization of the current
legislation, which led to massive protests in Poland.

% See Art. 241-243A Criminal Code of 1854 (Criminal Code of Malta),
http://www.ilo.org/dyn/natlex/natlex4.detail?p_lang=en&p_isn=67028&p_
count=96239&p_classification=01.04&p_classcount=2272, 28.08.2018.

27 See §7 - §9 Protection of Life during Pregnancy Act Ireland 2013, No. 35 of 2013,
http://www.irishstatutebook.ie/eli/2013/act/35/enacted/en/print, 27.08.2018.

% According to the above-mentioned Amendment 8 (art. 40.3.3.), which was introduced to
the Constitution of Ireland in 1983, abortion in this country has been completely banned until
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pregnancy termination, led to the phenomenon of pregnant women travelling
abroad for a legal abortion, with the aim to override the prohibitions of the
domestic legislation, that is, to avoid regulations which govern the termination
of pregnancy in a home country. As much as it is possible, considering legal
and practical reasons, women from the countries which have restrictive abortion
laws, most often travel to neighboring countries, among which generally
viewed, the most popular destinations are the Great Britain, the Netherlands,
Austria and Belgium, and then Sweden, Germany and Spain.” The highest rate
of abortion tourism is noticed exactly in Ireland, Poland and Malta. Although
there are no completely precise statistics on abortion tourism, it should be noted
that according to the British Healthcare department’s estimate, since January
1980 until December 2017, there have been at least 173 308 women from
Ireland who had their abortion performed at British clinics.*® The turning point
for frequent travels of Irish women abroad for having an abortion was a case
of a rape of a fourteen-year-old girl who was allowed by the Supreme Court
of Ireland in 1992 to go to the Great Britain for abortion, after concluding that
suicidal intentions of the pregnant girl presented a great threat to her life, and
thus, could not be considered as a breach of the Eighth Amendment (Art. 40.3.3)
of the Irish Constitution, in view of the fact that it guarantees not only “the right
to life to the unborn”, but also “due respect of the same right to the mother”.

2013 http://www.irishstatutebook.ie/eli/cons/en#article40, 27.08.2018. Passing the Law on
Life protection during pregnancy in 2013 partially ensued as an answer to the verdict of the
European court for human rights from 2010, in which it is stated that by a complete ban of
abortion Ireland breaches art. 8 of the European convention on human rights — the right to
respect for private and family life (4,B&C v. Ireland, [2010] E.C.H.R. 2032, http://hudoc.
echr.coe.int/sites/eng/pages/search.aspx?i=001-102332). The Law repeats the general ban
of abortion and aims to protect human life during pregnancy, while it stipulates that the
termination of pregnancy is only possible in those instances when the life of the pregnant
woman is really and seriously threatened due to an illness (including those sudden ones) or a
potential suicide. See Clare Feikert-Ahalt, Abortion legislation in Europe, The Law Library
of Congress, Global Legal Research Center, 2015, 19-20.

2 At one point Spain was especially popular destination for women from France, bearing in
mind that according to former French legislation abortion on demand was possible up to 10
weeks of pregnancy, which made many pregnant women from France, who missed this time
limit, go to Spain for abortion, where it is legal even after 10 weeks of pregnancy. It is stated
in literature that many Spanish clinics, having recognized the needs of their French patients,
responded by producing leaflets in the French language. See: Ewa Hirvonen, Polish Abortion
Tourism, Laurea University of Applied Sciences, 2017, 13.

0See Sexuality, information reproductive health & rights, Abortion in Ireland:
Statistics, https://www.ifpa.ie/Hot-Topics/Abortion/Statistics,access: 15/8/2018. At the same
time, it is stated that this is not the final number of abortions by the Irish women performed
abroad, considering that many of them did not provide their address data from Ireland, and also
considering the fact that they also went to some other countries, most often to the Netherlands
for having an abortion.
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After this case, Ireland passed the Thirteenth Amendment to the Constitution
(so-called “tourist amendment”), which stipulates that Art. 40.3.3 of the Constitution
does not restrict the freedom of travel between the state and other state, that is, which
guarantees the freedom of travel to other countries for the purpose of having an
abortion and availability of information regarding unplanned pregnancy termination.
Afterwards, a habitual practice of Irish pregnant women to travel abroad for having
an abortion became common, even in circumstances when a pregnancy did not put
a woman’s life at risk.3* Similar situation prevails in Poland, considering that
according to the estimate of this country’s Federation for Women and Family
Planning, 10-15% of abortions out of the total number per year are performed
abroad, most often in Germany and Great Britain, then neighboring countries
such as Belorussia, Ukraine and Slovakia, and sometimes in Belgium and
Austria.?? Complete abortion ban in Malta and a potential criminal liability in
case of performing one, does not prevent women from this country to travel
abroad for having an abortion. Namely, according to the unofficial estimates,
approximately 300-400 women from Malta travel every year to other countries,
such as Italy, the Netherlands and Germany for termination of unplanned
pregnancy,*while according to the data from the British Healthcare Department,
about 60% of women from this country, on an annual basis, have their abortion
performed in Great Britain.**

The above-mentioned practice brings certain legal dilemmas, such as the
question whether the state whose legislation forbids abortion or contains more
rigorous regulations regarding the legal regime of pregnancy termination (in terms
of the time limit and indications) has a possibility to provide exterritorial validity of
its regulations in view of its citizens’ activities, performed in a state where abortion is
legal, after their return to home country. In the case of a positive answer,the question of
the necessityarises, i.e. the justification of exterritorial incrimination of such activities.

Viewed from the aspect of the international law, a state has a possibility to
provide exterritorial validity of its regulations which govern the conditions and the
procedure of pregnancy termination, as well as an appropriate punishment in case of
disobeying the regulations, although it does not have jurisdiction over enforcement of
these regulations in the other country.*

31 See 1. G. Cohen, op.cit., 319-320.

32 See E. Hirvonen, op. cit., 14.

3 See the web site: http://www.independent.com.mt/articles/2018-02-04/local-news/300-
to-400 Maltese-women-go-abroad-for-an-abortion-each-year-AD-chairperson-6736184440,
30.08.2018.

3 See Abortion in Malta, web page: https://www.wikigender.org/wiki/abortion-in-malta/
(Department of Health, UK. “Abortion statistics for England and Wales:2011”), 31.08.2018.
% We think that along with the idea of exterritorial validityof the domestic legal regulations,
proving that criminal act has been performedwould be extremely hard to achieve, although
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The basis for incrimination of abortion performed abroad is a principle
of citizenship, i.e. the fact that a pregnant woman is a citizen of the country
whose legal regulations forbid abortion or possibly allow it under more
restrictive conditions. However, although the states have the above-mentioned
option, they are not, according to the international laws, required to widen the
territorial scope of their criminal bans regarding the activities of their citizens
performed outside their country’s borders, and, as a general rule, they do not
do that.

The answer to the question whether a certain country should stipulate
exterritorial validity of its regulations concerning abortion performed by their
citizens abroad, mostly depends on what domestic legislation primarily aims to
protect by enacting abortion ban or by imposing stricter restrictions regarding
it. In that sense, the doctrine states that most frequent justification for abortion
incrimination is the protection of fetus, while motives may differ, such as, for
example, the protection of a woman.* The advocates of exterritorial validity
of domestic regulations, stress that in case when it concerns the protection of
fetus, i.e. the unborn child, as in Ireland, which until recently guaranteed “the
right to life to the unborn”, then we can talk about the existence of a powerful
normative reason for incrimination of performing an abortion by citizens of
the home country in other countries where it is legal. The argument for this
view is additionally supported, among other things, by a principle which arises
from a theoreticexperiment that if a certain country incriminates, for example,
infliction of severe physical injuries, by its domestic regulations, whereby the
reason for it is the protection of a victim, while both a perpetrator and a victim
are citizens of that country, then it should also stipulate the criminal ban of
exterritorial activities regarding medical tourists’ actions, even when they are
allowed according to the country of destination.?” Applied to the procedure of
abortion performed abroad, if a certain country views a fetus as a person and its
“citizen” — for the legal purposes, then an abortion should also be viewed as a
“murder” of an unborn child, which according to this opinion, also constitutes

from a historical point of view, there have been cases of preventing, revealing and punishing
these actions, like for example in the West Germany before the unification.According to the
Criminal Code from 1976, abortion in the West Germany was considered a criminal act,
except in restrictively determined cases, whereat the punishment was prescribed even if it was
performed abroad. From this reason, the German customers performed thorough search of all
women who wanted to re-enter their homeland with the possibility to request a gynecological
examination to be performed if there was any doubt. For example, such an examination
was requested when it was noticed that in a woman’s car there were a sleeping gown and a
corresponding brochure of the Dutch abortion clinic. See: I. G. Cohen, op. cit., 323.

%6 See I. G. Cohen, op. cit., 333.

37 See I. G. Cohen, op. cit., 348.
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a strong argument for exterritorial criminalization of the above-mentioned
procedure, which exists even when a state does not view a fetus as its “citizen”.
On behalf of the need for adopting this solution, there is a fact stating that
attitudes of contemporary legislations differ regarding whether it is necessary
to ban abortion and if it is, at what developmental fetal phase, while abortion
ban can be controversial even in the very country which is inclined toward
this solution. In that sense, it is emphasized that the country which already has
rigorous legislation concerning abortion, and which believes that performing
an abortion within its borders is illegal, cannot either justify this procedure in
case it is performed in other country, but is obliged, regarding values it aims
to protect by enacting abortion ban, to protect them in the consistent manner
regardless of where it is performed, thus also in situations abortion is performed
in some other country where it is legal. At the same time, the necessity of
exterritorial validity of domestic regulations is specially suggested in case when
attitudes of legislation between a home country and a country of destination
differ concerning the essential question — allowing, or not allowing abortion,
while, on the other hand, this need is less expressed if there exist differences
regarding other issues of the legal regime of termination of pregnancy (time
limit, indications, procedure).®®

If a state is trying to enact restrictive abortion policy, it should promote it in the
highest possible degree (by means of appropriate education in terms of the availability
of health services, contraceptive methods, possibility of pregnancy termination etc.),
and at the same time not restrict their citizens’ freedom to travel abroad for the purpose
of using these services. A good example for it isthe legislation in Ireland, which by the
above-mentioned “tourist amendment” to the Constitution, guarantees the freedom of
travel to the other countries for having abortions and the availability of information
concerning its procedure abroad. The Report on Sexual and Reproductive Health and
The Rights prepared by the Board for Women’s Rights and Gender Equality in 2013
also speaks in favor of all of the above-mentioned and with regard to unplanned or
unwanted pregnancy emphasizes the need for safe abortion services. By stressing that
the right to pregnancy termination should never be promoted as a family planning
method, member states are, among other things, invited to refrain from stopping
pregnant women who wants to have an abortion to go to the other member state where
it is allowed and it is recommended that high-quality abortion services should be legal
and available to everyone within the system of public health-care.*

% For more information about the above-mentioned, see I. G. Cohen, op. cit., 348-355.

3 At the same time, the doctrine points to the fact that, despite international efforts, a
discrepancy can be noticed between the member states of the European Union (considering
that within EU, according to the Resolution of the European parliament on sexual and
reproductive health and rights, sexual and reproductive health is under jurisdiction of the
member states) and inequality in these rights enjoyed by women in Europe, and also that

200



4. Suicide Tourism

Last few decades, the number of citizens traveling abroad in order to end their
life is constantly increasing. The described phenomenon is called “death tourism” or
“suicide tourism”, for people usually search assistance in taking their lives.*> When
one deals with the question of death tourism one must inevitably deal with
question of euthanasia** and assisted suicide.

The distinction between the previoustwo is made by who takes patient’s
life. In case of assisted suicide,a patient takes the final act by himself or herself
and in case of euthanasia, physician is causing the patient’s death. Moreover,
authors make distinction between “active” and “passive” euthanasia, having
in mind physician’s action. If the physician is actively taking steps to end a
life, that is “active” euthanasia or “killing on request” (most often,it is done
byadministering a lethal drug), and if the physician is merely withdrawing
or withholding treatment, that is called “passive” euthanasia.”? On the other
hand, distinctions can be made with regard to the involvement of the patients.
The patient’s decision to end life can be with the consent in which case it is
referred to “voluntary” euthanasia, without consent in which case it is referred
to “involuntary” euthanasia, and “non-voluntary” euthanasia where a patient
lacks competence to make the decision regarding the question of ending his or
her own life, meaning that he or she is not capable of understanding the choice
between life and death.”*Since the subject of our interest is death tourism,
two possible options will be discussed further, (physician) assisted suicide
(hereinafter - (P)AS) and voluntary active euthanasia (hereinafter - VAE).

There are few European countries** which allow “ending the life
procedure” and they have chosen rather liberal approach in arranging it. In

abortion is legal in several countries, although more and more difficult to be achieved due to
regulative and practical obstacles (for example, abuse of conscientious objection, mandatory
waiting period and counseling), while certain state members even consider restricting the
possibility of pregnancy termination. Obtained from: O. JoBuh-ITpmannosuh, buonowxu
OCHO8U podumencmea — npaso u cmseaprocm, KocoBcka Murposura, 2017, 58. (O. Jovic -
Prlainovic, Biological grounds of parenthood - law and reality, Kosovska Mitrovica, 2017,
58).

% See A. Safyan, “A Call for International Regulation of the Thriving Industry of Death
Tourism”, Loy. L.A. Int’l & Comp. L. Rev., Vol. 33, No. 287, 2011, 288.

“ Euthanasia, a word of Greek origin (eu - good and thanatos — death), meaning mercy
killing.

2 Passive euthanasia is allowed in most countries, giving the fact that a patient has a right to
refuse medical treatment. See A. Safyan, op. cit., 291.

4 See Sh. Pattinson, Medical Law & Ethics, London, Sweet & Maxwell, 2011, 527-529.

* Due to the page limit of the papir, in this part, our focus will beon European legislation only.
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the following lines provision of those countries will be presented, with the
differences among them and possibilities for death tourism to grow in each
of those countries. On one side, there are the Netherlands, Belgium and
Luxembourg which permit both PAS* and VAE, and on the other side, there is
Switzerland, which permits only AS. As far as Serbia is concerned, PAS and
VAE are prohibited by the law,* which raises the question whether the state has
authority to prevent citizens from traveling abroad and eluding the provisions
and whether the state could or should prosecute citizens who help in achieving
this goal. The questions will be discussed in the conclusion.

When it comes to the Netherlands, law enacted in 2002 provides
immunityfrom punishment under strictly defined circumstances® and it
mainly presents a codification of long-standing practice and jurisprudence. If
the physician wants to preform VAE or PAS, he has to satisfy the prescribed
requirements of careful practice. Those consist of making sure that the patient
has agreed to the procedure (that his consent is voluntary), that his suffering is
unbearable with no prospect of improvement and also that the procedure itself
is carried out in accordance with due medical care. Even though this was earlier
sufficient to execute VAE or PAS, new law requires some additional conditions
to be met. One physician’s decision is not sufficient anymore.Physician has to
refer to some other independent colleague to confirm his decision. Aphysician
who has no connection to the case has to examine the patient and state in
writing that everything has been done following due care criteria.**Whether
all the conditions are met is Regional Euthanasia Review Committee’s (RTE)
jurisdiction.It consist of a physician, an ethicist and a legal expert, all appointed

% The Belgian legislator had not seen the need to include PAS explicitly as part of the scope of
the law. However, Federal Commission for Euthanasia Control and Evaluation has considered
PAS, from its first report, to be allowed if it is carried out in accordance with conditions
prescribed for VAE. See E. Diesbach, M. Loze, C. Brochier, E. Montero, ‘“Euthanasia in
Belgium: 10 years on”, Dossier of the European Institute of Bioethics, 2012, 6.

% See Art. 117 and 119 of Criminal Code of Republic of Serbia, Official Gazette of RS, No.
85/2005, 88/2005, 107/2005.

47 See Art. 2(1) of Termination of Life on Request and Assisted Suicide (Review Procedure)
Act, 2002, https://www.eutanasia.ws/leyes/leyholandesa2002.pdf, 12.08.2018. Hereinafter:
The Dutch Act.

% A network ofphysicians (‘Support and Consultation on Euthanasia in the Netherlands’, the
SCEN project) has been set up to facilitate collaboration and is aimed at professionalizing
consultation. In 2017 there are around 650 SCEN-certified physicians performing
consultations. See A guide to the Dutch Termination of Life on Request and Assisted Suicide
- (Review Procedures) Act, Netherlands Ministry of Foreign Affairs International Information
and Communication Department in cooperation with the Ministry of Health, Welfare and
Sport and the Ministry of Justice, http://www.bioeticanet.info/eutanasia/LleiEuHol.pdyf,
17.08.2018. Hereinafter: A guide.
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by the Minister of Justice and the Minister of Health, Welfare and Sport.* The
main reason behind the new regulation was to increase transparency so it is possible
to monitor the existing practice better in order to reduce possible illegal activities
and also to provide better chances of a protection to a physician who carries out the
procedure.

New act is unquestionably a step forward but some criteria remain unsettled,
e.g. interpretation of the patient’s unbearable and lasting suffering. What does it refer
to and how can be established with certainty, having in mind it is a subjective criteria.
The Chabot case made it possible to subsume the situations where patients do not
suffer from somatic illness nor they are in a terminal phase of illness into the scope of a
new law. The decision reached long before the new law was adopted, was based on the
argument that suffering and not the cause of suffering, is determinative, so unbearable
and lasting psychological suffering will suffice.**Furthermore,in order to be able to
establish patient’s state with certainty, the physician has to know patient very
well. The above-mentioned is possible only with the close physician-patient
relationship, which means that vast majority of physicians will refuse to carry
out PAS or VAE on someone who is not in their care.* PAS and VAE can be
requested by every person older than 16 years, even the children aged 12 if
they have parents’ or legal guardian’s consent.>? All of them have to make an
advance directive (“living will”’)*® or to be able to express their wishes orally in
order to apply the law.

Just a few weeks after the Netherlands, Belgium adopted a law decriminalizing
euthanasia under well-defined conditions, similar to the ones in the Dutch
regulation.**However, in 2014 new law was adopted, amending the previous law

% These were established in November 1998. Today there are 5 regional committees with
members appointed for a period of six years. The novelty introduced by the law is that they
are not obliged anymore to report every case to the Public Prosecutor. If they find that all
the criteria are met, they will only inform the Public Prosecutor and no further action will be
taken. Yet, they are obliged to publish a complete report on their activities and cases every
year. Available at: https://english.euthanasiecommissie.nl/, 13.08.2018.

%0 See J. Griffiths, “Assisted Suicide in the Netherlands: The Chabot Case”, The Modern Law
Review Limited, 1995, p. 237, 240. Nowadays, situations like this require two independent
physicians, with one of them being a psychiatrist. See A guide.

1 See A guide.

2 Minors aged between 16 and 18 have to have their parents or guardians consulted before.
So, their explicit consent is not necessary condition. See Art. 2(2) (3) (4) of the Dutch Act.

%3 An advance directive is a written statement of a person’s wishes regarding medical treatment
or, in this case, regarding the circumstances under which this person requests euthanasia. See
A. Jong, G. Dijk, “Euthanasia in the Netherlands: balancing autonomy and compassion”,
World Medical Journal, Vol. 63, No. 3, 2017, 12.

% See Art. 3 of Act of 28 May 2002 on Euthanasia, 2002, Attp.//www.ethical-perspectives.be/
viewpic.php? TABLE=EP&ID=59, 12.08.2018. Hereinafter: The Belgium Act.
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with a view to extending it to the minors.*Belgium thus has become the first
European country to remove all formal age restrictions for VAE.Under the new
law, a child who is terminally ill, who suffers from intolerable and inescapable
physical pain, whose capacity for understanding and judgment has been verified
by a psychologist, and lastly, who has parents’ or legal guardian’sconsent, may
request VAE.**As can be seen, the conditions for the minors requesting VAE
are stricter than those imposed to the adults and the emancipated minors. The
minors have to suffer from somatic illness, which has to be in its terminal phase
and their judgment has to be verified in written by psychiatrist or psychologist
in order to apply the law. Even though the new law formally removes age limit
for requesting VAE, by emphasizing the child’s personal competence the new
law, however, excludes from its scope, children with intellectual disability,
young children and neonates.

In 2009, Luxembourg has joined them with similar provisions.>’
Differences are few, e.g. PAS and VAE are granted only to adults and it is
explicitly said that even psychological suffering will be enough to request
procedure, which contributes to the legalcertainty unlike the situation in the
Netherlands. In each of the aforementioned countries, an authorized body has
been established to guaranty proper application of the law and to publish every
undertaken procedure on an annual basis.

In Switzerland, situation is rather different. Only AS is allowed, while
VAE is not. Killing on request is punishable according to criminal law.%®
However, having in mind assisting another to commit suicide, Swiss system
is most liberal legal system, not only in Europe but in the whole world. This
liberalism comes from the fact that anyone (and not just physicians) can assist
another person to commit suicide. In order to avoid liability in accordance with
CC, only request is to act without any selfish motives (e.g. wish to inherit, to get
pecuniary profit).>® Furthermore, the law does not require any medical condition
nor it is mentioning quality or quantity of one person’s suffering sufficient for
AS.*® As a result, around 25% of people who die by AS are just old or are

% See Act of 28 February 2014 Amending the Act of 28 May 2002 on Euthanasia with a view
to extending it to minors, 2014, https.//www.ieb-eib.org/fr/pdf/20140228-loi-euthanasie-
mineurs.pdf, 12.08.2018.

% See Art. 3 of the Belgium Act.

7 See Art. 2 of Act on Euthanasia and Assisted Suicide, 2009,Attp.//legilux.public.lu/eli/etat/
leg/l0i/2009/03/16/n2/jo, 12.08.2018. Hereinafter: The Luxembourg Act.

8 See Art. 114 of Swiss Criminal Code, 1937, https.//www.admin.ch/opc/en/classified-compil
ation/19370083/201803010000/311.0.pdf, 17.08.2018. Hereinafter: Swiss CC.

¥ See Art. 115 of Swiss CC.

% However, current Swiss practices and guidelines require a terminal or otherwise incurable
disease. See S. Hurst, A. Mauron, “Assisted suicide in Switzerland: Clarifying liberties and
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simply “tired of life.”*!Consequently, patients only have to have decisional
capacity to be eligible to request AS.? On those grounds, helping a child or
a mentally ill person is punishable. Legal representatives and physicians can
commit a crime even by non-intervening in case of suicide because they have
a duty toward the persons with special needs.® It is also important to note that
the decision in favor of AS does not create an obligation for anyone to help the
person concerned, but simply grants permission to do so. As opposed to the
situation in the Netherlands, in Switzerland,physicians do not perform AS in
such a high percentage. The lack of direct legal rules about obligatory physician
involvement allows a volunteer, such as social worker and nurse to perform
these procedures. In such conditions, two non-profit organizationshave central
roles, Exit and Dignitas. Their activities are considered to be legal because they
act without any altruistic motives. However, this can be strongly contestable
while anyone who applies, have to pay (total amount can exceed EUR 10,000)
for AS.* There is a significant difference between these two organizations. The
first one offers its services only to Swiss residents, while the other offers them
to everyone, even nonresidents. This leaves an open space for death tourism to
grow. The so-called “right-to-die organizations” are able to provide their own
accommodation and cover all the administrative and burial costs, however they
are not authorized to store lethal drug nor can they prescribe it by themselves.®
Only physicians have that right. That is the reason why physicians still play
significant role in practice, along with the fact that they are competent to assess
if the patients have decisional capacity.

Assessing the given provisions it is shown that Switzerland is a paradise
destination for death tourism patients, because of the lack of the strict and clear
rules. The government tried to introduce specific legislation to regulate this
matter.®® However, after careful consideration it was concluded that specific

claims”, Bioethics, Vol. 31, No. 3, 2017, 205.

61 See S. Fischer, CA. Huber, L. Imhof, R. Mahrer Imhof, M. Furter, SJ. Ziegler, G. Bosshard,
“Suicide assisted by two Swiss right-to-die organizations”, Journal of Medical Ethics, Vol.
34, No. 11, 2008, 810-814. Referred to by: R. Andorno, “Nonphysician-assisted suicide in
Switzerland”, Cambridge Quarterly of Healthcare Ethics, Vol. 22, No. 3, 2013, 246.

62 See Ch. Schwarzenegger, S. Summers, Criminal Law and Assisted Suicide in Switzerland,
Zurich, Faculty of Law, University of Zurich, 2005, 5.

8 [bid.

6 There are similar opinions, saying that their activities are motivated only by selfish motives,
because they get paid for their help. See R. Andorno, op. cit., 252.

6 This prohibition on “right-to-die organizations” is a consequence of a Court decision. See
Decision 2C_839/2008, Federal Court, 1 Apr 2009. Referred to by: R. Andorno, op. cit., 250.
% Alongside with the threat of death tourism, Switzerland has been accused of violation of
Article 8 of the European Convention on Human Rights because it did not provide sufficient
guidance clearly defining the extent of “ending-life” right. See Gross v. Switzerland - 67810/10,
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legal regulation would not improve the current situation and in addition it would
carry even more disadvantages.®’ In the Benelux law, patients residing abroad
also may make end-of-life decision because no clause regarding residence or
nationality is required as condition prescribed by the law. Despite this, countries
have, to some extent, protected themself from uncontrolled death tourism
growth with the law requirement of close physician-patient relationship, which
requires longstanding personal contact between the physician and the patient.
Having this in mind, it seems quite impossible for someone abroad to make a
phone call and make an appointment to end life in the Benelux countries. Yet, in
2012 the Dutch Voluntary Euthanasia Society (NVVE) established new mobile
clinics to assess requests of patients whose usual physicians had declined their
requests.®®

In light of death tourism, everything listed above indicates that countries
which allow these procedures leave more or less space for growth of number
of citizens seeking painless and fast death. The main health problems for
seeking shelter are neurological disorders (47%), cancer (37%) and rheumatic
and cardiovascular diseases (16%). It is not unusualfor some patients to
have more than one disease(28%). Most of the patients come from Germany
(43.9%), then England (20.6%) and France (10.8%).%The data also indicates
apotential increase in the number of family members and friends who help
loved onesachieve their desires in cases when they themselves are not capable
to do so.

5. Conclusion

We believe that each state is free to take a stand on an issues regarding
assisted reproduction (and consequently regarding surrogacy), abortion and
assisted suicide. However, it seems that it is hard to find a solutionsthat will satisfy the
interests of all interested parties.

In a case of surrogacy, this procedure is most often introduced by economically
weaker countries where most of the population lives in poverty, and modest payments
of couples coming from abroad is seen as the last resortthat sometimes can even help
solve lifetime problems. On the other hand, in this way developed countries are able

ECHR Judgment 14 May 2013 [Section II].

67 See R. Andorno, op. cit., 246, 252.

% See N. Francis, Assisted dying practice in Benelux: White paper 1, 2016, http://www.
levenseindekliniek.nl/en/, 15.08.2018.

8 S. Gauthier, J. Mausbach, T. Reisch and C. Bartsch, “Suicide Tourism: A Pilot Study on The
Swiss Phenomenon”, Journal of Medical Ethics, Vol. 41, No. 8, 2015, 613.
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to pursue their own policy of promoting ideals of human rights protection, eventually
allowing its citizens to fulfill their desire for children beyond its borders.

Nevertheless, the rights of children born through this procedure, as well as the
rights of surrogate mothers, must not be overlooked. The permissive legislation
referred to surrogacy should not be guided exclusively by a profit neglecting human
rights at the same time. Having that in mind, it seems that a solution according to
which a surrogacy procedure in one state would be allowed exclusively to domestic
nationals or nationals of those countries whose legislation allows for surrogacy, is
correct and can prevent problems related to the violation of the child’s right to identity.
In this way, each state would be free to decide on this procedure without creating
controversial cases with a foreign element. However, it remains to be seen what the
consequences of a ban imposed by India will be, that is, whether this ban will actually
be implemented or the process of surrogacy will take place far from the eyes of the
public that is all too eager to criticize.

Regarding the abortion, in our opinion, exterritorial incrimination of pregnant
women who travel abroad for having an abortion certainly means the most direct
attempt of inhibiting this kind of medical tourism,” although the question of its
justification is debatable. Even if we generally agree with some of the above-
stated arguments which favor this solution, it seems that judgment of the need
of its existence should also consider other relevant factors, especially potential
usefulness of such legal solution and consequences it would bring. Furthermore,
the very incrimination of such activities of pregnant women by a home country,
would hardly be sufficient to divert them from this kind of medical tourism.
Finally, and it seems most importantly, even if this were manageable, abortions
would undeniably still be happening, raising thus the possibility of unsafe and
illegal abortion performance in a home country, which would further jeopardize
life and health of pregnant women.

Finally, as in the previous two sections,the crucial questionis also whether the
countries which prohibit VAE and PAS (which is the case in majority of European
countries) should prevent or permit their citizens to travel aboard and should they
prosecute their loved ones if they e.g. obtain a plane ticket for them or accompany
them. By all means, every country, under international law, has a right to extent its
jurisdiction (“extraterritorial” jurisdiction).”* However, no country has used that
lately, as it seems little bit too excessive.”?Rather than seek to enforce a blanket

0 The doctrine states that this kind of medical tourism can further be prevented by incrimination
of providing information regarding availability of such services abroad to the population of
the country which has restrictive laws on abortion. For more information, see: I. G. Cohen,
op. cit., 365-367.

"1 See 1. Glenn Cohen, op. cit., 324-331.

2 In the recent cases the accepted criminal provisions havebeen overlooked in order to avoid
punishing medics or family members, referring to “public interest”, especially in the UK.
However, provisions remain unmodified. See Pretty v. the UK- 2346/02, ECHR, Judgment

207



prohibition on travel, a compromise allows the home country to establish a
balance between progressive human rights protection and respect to its national
interest by not having to recognize VAE or PAS.” The countries should only
abide bytheir neighbors’ laws, which should have to place strictly defined
conditionsfor procedure itself and residence as a condition to apply for VAE or
PAS.To sum it all up, we stand at opinion ,,that it is morally and ethically correct
to allow people to take their lives in a controlled painless manner when they
are competent to clearly state their wish rather than let them suffer a lingering,
painful death from an illness which is going to kill them anyway.*7*

29 April 2002. The Purdy case, see R (on the application of Purdy) v Director of Public
Prosecutions [2009] UKHL 45.

73 See R. Huxtable, “The Suicide Tourist Trap: Compromise Across Boundaries”, Bioethical
Inquiry, No. 6, 2009, 334.

"¢ See J. Sawtell-Fearn, “Death with Dignity”, Exigence, Vol. 1, No. 1, 2017,
http://commons.vces.edu/exigence/voll/iss1/3, 15.08.2018.
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Apstrakt:U postupku pred Agencijom za zastitu trzisnog natjecanja, kao
javnopravnim tijelom se ne naknaduje Steta koju su pretrpjele trece osobe
uslijed povrede trzisnog natjecanja stoga ostecene osobe trebaju u sudskom
postupku traziti naknadu pretrpjele Stete. No, kako su takvi postupci u praksi
rijetki, sa ciljem omogucavanja oStecenim osobama da ostvare svoje odstetne
zahtjeve u Europskoj uniji je zadnjih desetak godina uloZen izniman trud
kako bi se utvrdila sporna pitanja u odstetnim pravima drzava c¢lanica koja
otezavaju ili onemogucavaju ostvarivanje naknade Stete te kako bi se nasla
rjeSenja za otvorena pitanja. Taj trud je rezultirao Direktivom za naknadu
Stete zbog povrede trzisnog natjecanja koja ima cilj ukinuti glavne prepreke
koje prijece efikasnu naknadu pretrpjele Stete i koji jamce minimum zastite za
gradane i poduzetnike u Europskoj uniji. Predmetna Direktiva je propisala da
drzave clanice do 27. prosinca 2016. donose zakone i druge propise potrebne
za uskladivanje, a u Republici Hrvatskoj je donesen Zakon o postupcima
naknade Stete zbog povreda prava trziSnog natjecanja koji je objavijen u
Narodni novinama br. 69. od 14. srpnja 2017. Predmetni Zakon u 20. ¢lanaka
ureduje pitanja koja nisu uredena u opcim pravilima o naknadi Stete i o
parnicnom postupku ili ta pitanja direktiva ureduje na drugaciji nacin, kao sto
je pitanje otkrivanja dokaza, zastite povjerljivih informacija, novcéanih kazni,
zastare, pitanje solidarne odgovornosti, ucinaka odluka javnopravnih tijeka,
prenosenje previsokih cijena te izracuna visine naknade Stete.

Kljucne rijeci: naknada stete, trzisno natjecanje, privatna provedba,
implementacija, direktiva EU

* Sutkinja Visokog trgovackog suda Republike Hrvatske
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1.UVODNE NAPOMENE

Trzi$no natjecanje se Stiti putem jake javnopravne zastite, a u Republici
Hrvatskoj je to putem Agencije za zastitu trziSnog natjecanja, koja se brine za
provedbu propisa o zastiti trziSnog natjecanja te ima ovlasti provoditi postupke
1 kaznjavati prekrsitelje. No, u tom javnopravnom postupku se ne naknaduje
Steta koju su pretrpjele trece osobe uslijed povrede trzisSnog natjecanja, pa sve
ostecene osobe trebaju u sudskom postupku traziti naknadu pretrpjele Stete.
Upravo sa ciljem olak$avanja oStecenicima da ostvare svoje odstetne zahtjeve
u Europskoj uniji je zadnjih desetak godina ulozen izniman trud kako bi se
utvrdila sporna pitanja u odstetnim pravima drzava clanica koja otezavaju
ili onemogucavaju ostvarivanje naknade Stete te kako bi se nasla rjeSenja za
otvorena pitanja.

Znacajan korak u cilju jacanja postupaka za naknadu Stete je bilo
donosenje Uredbe br. 1/2003 o provedbi pravila o trziSnom natjecanju
utvrdenim u ¢lancima 81. i 82. Ugovora o osnivanju Europske zajednice,”
u kojoj su uredena pitanja odnosa europskih i nacionalnih tijela za zastitu
trziSnog natjecanja kao i njihov odnos prema sudovima. Tako je dano pravo
sudovima da traze misljenje Komisije o pitanjima koja se ticu primjene prava
trziSnog natjecanja, zatim da traZe informacije koje posjeduje Komisija a
odredeno je i1 da su sudovi vezani odlukom Komisije kada sude u predmetima
u kojima se primjenjuju pravila trziSnog natjecanja Zajednice, a o kojima je
Komisija ve¢ donijela odluku.

Nakon toga je temeljem istrazivanja kojem je bio cilj da se identificiraju
1 analiziraju prepreke za uspjesno provodenje postupaka za naknadu Stete zbog
povrede trziSnog natjecanja® donesena Zelena knjiga o tuzbama za naknadu

! U pravu Sjedinjenih Americ¢kih Drzava privatna provedba odstetnih zahtjeva zbog povrede
prava trziSnog natjecanja je znatno razvijenija - o usporedbi instituta za naknadu Stete zbog
povrede prava trziSnog natjecanja u EU i SAD vidi: Jones, Clifford A., Private Enforcement
of Antitrust Law in the EU, UK and USA,(1999. Oxford University Press.)

2 U njoj je istaknuto da trziSno natjecanje osim europskih tijela Stite i nacionalna tijela, a
nacionalna tijela kada primjenjuju odredbe nacionalnog ili europskog prava mogu djelovati
kao javna vlast ili suditi u gradanskim predmetima izmedu privatnih stranaka. Nadalje je
propisano da sudovi drzava ¢lanica mogu traziti od Komisije informacije koje ona posjeduje
ili njezino misljenje o pitanjima koja se tiCu primjene prava trziSnog natjecanja Zajednice, a
uz to su sudovi obvezni proslijediti Komisiji svaku pisanu presudu nacionalnih sudova kada
su primijenili ¢lanak 81. i 82. Ugovora. Uz to Uredba predvida pravilo su sudovi vezani
odlukom Komisije kada sude u predmetima u kojima se primjenjuju ¢lanci 81. i 82. Ugovora
o osnivanju Europske zajednice, a o kojima je Komisija ve¢ donijela odluku.

® Ashurst komparativna analiza i u Ashurst analiza ekonomskih modela,2004., <http://
ec.europa.eu/competition/antitrust/actionsdamages/directive_en.html> pristupljeno 1.
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Stete zbog povrede europskog prava trzi$nog natjecanja.* Ona je identificirala
glavne zapreke za postizanje te je otvorila razgovor oko tih problema, s tim
da je jedno od tih pitanja bilo i pitanje primjene mjerodavnog prava a koje je
rijeSeno 2007. donoSenjem Uredbe Rim II.°

Zelena knjiga je potaknula brojne rasprave i komentare, a narucena je i
Studija o utjecaju kojoj je cilj bio predvidanje utjecaja predlozenih rjeSenja’ iz
Zelene knjige. Temeljem tog opseznog materijala sa ekonomskim analizama
Komisija je utvrdila koji je utjecaj imao njezin dotadasnji rad a Studija je
posluzila i1 kao podloga za daljnji razvoj ovog instituta te izdavanje Bijele
knjige o tuzbama za naknadu Stete zbog povrede europskog prava trzisSnog
natjecanja.’

Kako se kao jedno od bitnih prepreka za ostvarivanje prava na naknadu
Stete pojavilo 1 pitanje samog obracuna visine Stete, izraden je 1 Prakti¢ni vodic
za izracun visine Stete® a kojeg je sastavila Europska komisija nakon analize
postoje¢ih dosadasnjih slucajeva koju analizu je sastavio medunarodni tim
pravnika u suradnji sa ekonomskim stru¢njacima.’

Bijela knjiga je bila temelj za Direktivu 2014/104/EU Europskog
parlamenta i Vijeca od 26. studenoga 2014. o odredenim pravilima kojima
se ureduju postupci za naknadu Stete prema nacionalnom pravu za krSenje

lipnja 2018..
4<http://ec.europa.eu/competition/antitrust/actionsdamages/documents.htm>
pristupljeno 1. lipnja 2018.

*Uredba (EZ) br. 864/2007. Europskog parlamenta i Vije¢a o mjerodavnom pravu za
izvanugovorne obveze od 11. srpnja 2007, a koja se Uredba primjenjuje na izvanugovornu
odgovornost za Stetu ako se Stetna radnja koja je uzrokovala Stetu dogodila nakon njezinog
stupanja na snagu odnosno nakon 11. sijecnja 2009. godine, osim na podruc¢ju Danske.
®Napravljena su ekonomska predvidanja buduceg razvoja te je utvrdeno da bi se pod razumnim
pretpostavkama otkrivanja kartela (oko 20%), u sluc¢aju kada se naknaduje dvostruka Steta bez
kamata (ili jednostruka sa kamatama) godiSnje naknada Stete mogla dose¢i 17,3 biliona eura,
au slucaju kada bi se dosudivala trostruka Steta bez kamata (ili dvostruka Steta sa kamatama),
onda bi godiSnje naknada mogla dose¢i 25,7 biliona eura. To bi bio iznos od 0,23% godiSnjeg
BDP.

"Donesena 2. travnja 2008. godine.

8Predmetni vodic je dostupan na Internet stranicama te sluzi za pomo¢ kod dono$enja odluke
kojom metodom c¢e se vrSiti obracuna visine pretrpjele Stete, no on ne obvezuje: <http://
ec.europa.eu/competition/antitrust/actionsdamages/quantification_en.html> pristupljeno
1. lipnja 2018.

°Predmetnu studiju je izradila Oxera Consulting Ltd u suradnji sa timom pravnika iz vise
drzava koje je vodio Dr Assimakis Komninos te uz ekonomske stru¢njake Dr Walter Beckert,
Professor Eric van Damme, Professor Mathias Dewatripont, Professor Julian Franks, Dr
Adriaan ten Kate i Professor Patrick Legros, a nalaiz se na:<http://ec.europa.eu/competition
/antitrust/actionsdamages/documents.html> pristupljeno 1. lipnja 2018.
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odredaba prava trziSnog natjecanja drzava clanica i Europske unije,”® koja
ureduje pravila potrebna kako bi se osiguralo da svatko tko je pretrpio Stetu
prouzrocenu povredom prava trziSnog natjecanja od strane poduzetnika ili
udruzenja poduzetnika moze uc¢inkovito ostvariti pravo na podnoSenje zahtjeva
za potpunom naknadom nastale Stete od tog poduzetnika ili udruzenja.'
Predmetnu Direktivu su drzave Clanice trebale prenijeti u svoje zakonodavstvo
do 27. prosinca 2016.,? a Republika Hrvatska je u tu svrhu usvojila Zakon o
postupcima naknade Stete zbog povreda prava trziSnog natjecanja.’

2. SVRHA DONOSENJA ZAKONA

Prilikom prijenosa Direktive EU 2014/104 je trebalo imati u vidu da
ona predvida odredena pravila koja su nuzna da bi svatko tko je pretrpio
Stetu prouzrocenu povredom trziSnog natjecanja od strane poduzetnika ili
organizacije poduzetnika mogao efikasno ostvariti punu naknadu pretrpljene
Stete. Pored toga se predvidaju pravila koja uklanjaju prepreke za uspjesno
funkcioniranje unutarnjeg trzista te pravila za koordinaciju izmedu nacionalnih
tijela za zaStitu trziSnog natjecanja i sudova.

Ovi ciljevi su sukladni sudskoj praksi Europskog suda'* u kojoj je
istaknuto da Ugovor o osnivanju EZ stvara svoj vlastiti pravni poredak koji
je integriran u pravne sustave drzava ¢lanica, pa su ih i sudovi drzava ¢lanica
duzni primjenjivati. Uz to je istaknuto da se svatko moze obratiti nacionalnom
sudu u slucaju povrede pravila o trziSnom natjecanju, a u nedostatku pravila
zajednice, na pravnom sistemu drzava Clanica je da osiguraju nadleznost
sudova i pravnu proceduru. Pri tome se ta pravna procedura mora temeljiti
na nacelu ekvivalencije odnosno da ta prava budu jednaka za sve osobe koje
traze naknadu pretrpjele Stete te na nacelu ucinkovitosti odnosno pravilu koje
zahtjeva da pravna procedura ne bude takva da onemoguéi ili pretjerano oteza
efikasno provodenje prava zajednice."

0Sluzbeni List EU L 349/1 od 5. prosinca 2014.

" Detaljan prikaz sadrzaja Direktive EU 2014/104, vidi Kapural, Mirta: "Nova EU Direktiva o
pravu na naknadu Stete za povrede propisa o trziSnom natjecanju,” (2015) 5.Pravo i porezi, 72.
2Drzave Clanice su ili usvajale posebne zakone ili su donosile izmjene postojecih pravila,
o tome detaljno vidi na: <http://ec.europa.eu/competition/antitrust/actionsdamages/
directive_en.html>, pristupljeno 5. lipnja 2018.

3 Narodne novine 69/17, a stupio je na snagu 22. srpnja 2017., dalje u tekstu Zakon
14C-453/99 (2001) predmet Courage i Crehan

> Andreanglei, Arianna: "’Courage Ltd v Crehan’ and the enforcement of Article 81 EC before
national courts.”(2005) v 25 br. 12. European Competition Law Review, 758
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Prethodno navedena stajaliSta su potvrdena i u spojenom predmetu
Manfredi i drugi, s time da je sud dodatno u pogledu uzro¢ne veze izmedu
sporazuma ili prakse te pretrpljene Stete je naveo da svaki pojedinac moze
zahtijevati naknadu pretrpljene Stete kada postoji uzro¢na veza izmedu Stete
i zabranjenih sporazuma ili prakse.'® Time se priznalo pravo i indirektnim
kupcima da potrazuju naknadu Stete kada postoji uzrocnost izmedu Stete koju
su oni pretrpjeli i zabranjenog sporazuma ili prakse.'” Sukladno tim stavovima
Europskog suda je istaknuto da svaka fizic¢ka ili pravna osoba koja je pretrpjela
Stetu zbog povrede trziSnog natjecanja ima pravo na punu naknadu Stete,
odnosno na naknadu koja ¢e ostecenika staviti u polozaj u kojem bi bio da nije
bilo povrede trziSnog natjecanja a to ukljucuje stvarnu Stetu, izgubljenu dobit
1 kamate. No puna odSteta ne smije dovesti do prekomjerne odstete bilo da je
rije¢ o punitivnim, viSestrukim ili drugim tipovima Stete.

Pitanje naknade Stete je u Republici Hrvatskoj uredeno op¢im propisima
ito Zakonom o obveznim odnosima,'® pravila o trziSnom natjecanju su uredena
u Zakonu o za$titi trziSnog natjecanja,'® dok su pravila o sudskom postupku u
okviru kojeg se izmedu ostalog raspravlja o pitanjima naknade Stete uredena
u Zakonu o parni¢nom postupku,® stoga je prilikom prenosenja Direktive EU
2014/14 u nacionalni sustav trebalo voditi racuna o pravilima iz tih zakona
kako bi se ostvarili ciljevi same Direktive.

Osnovno pravilo o pravu na na naknadu Stete zbog povrede prava
trziSnog natjecanja je predvideno u ¢l. 69.a ZZTN kojom je uredeno da su
poduzetnici koji su povrijedili odredbe ZZTN-a ili ¢l. 101. ili 102. Ugovora
o funkcioniranju Europske unije,”’ odgovori za naknadu $tete nastalu tom
povredom te je utvrdena nadleznost trgovackih sudova za odlucivanje u tim
sporovima. Ostali propisi nisu sadrzavali posebna pravila o ovoj vrsti naknade
Stete, a zbog Cinjenice da Direktiva EU 2014/14 sadrzi kako materijalne tako i
postupovne odredbe, odluceno je da ¢e se njezino preuzimanje izvrsiti putem

e presuda Europskog suda pravde posl. br. C-295-298/04 iz 2006. godine, Vincenzo Manfredi
and Others v Lloyd Adriatico Assicurazioni SpA and Others

7Vise o tome vidi i: Carpagnano, Michele: Private Enforcement of Competition Law Arrives
in Italy: Analysis of the Jugement of the European Court of Justice in Joined Cases C-295-
289/04 Manfredi,,"(2006) Volume 3., Issue 1, The competition Law reviwe, 42.

8 Narodne novine 35/2005, 41/2008, 125/2011, 78/2015 1 29/2018, dalje ZOO

¥ Narodne novine 79/09 i 80/13, i taj zakon ureduje javnu provedbu prava trzi$nog natjecanja,
dalje: ZZTN.

2Narodne novine 53/1991, 91/1992, 112/1999, 129/2000, 88/2001, 117/2003, 88/2005,
2/2007, 96/2008, 84/2008, 123/2008, 57/2011, 148/2011 - Zakon o parni¢nom postupku
(procisceni tekst), 25/2013 i 89/2014, dalje ZPP

21U OJ 2008/C 115/01 je objavljena nesluzbena Konsolidirana verzija Ugovora o Europskoj
uniji i Ugovora o funkcioniranju Europske unije, dalje UFEU.
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posebnog zakona, ali da se pri tome §to manje intervenira u postojeca opca
pravila koja su sukladna Direktivi EU 2014/14,* a za koje propise je izri¢ito
i predvideno da se podredno primjenjuju u parnicama za naknadu Stete zbog
povrede trziSnog natjecanja.

3. OPCE ODREDBE

Predmet i podrucje primjene Zakona isti¢e da utvrduje pravila postupka
koja omogucuju svakome tko je pretrpio Stetu prouzrocenu povredom prava
trziSnog natjecanja od strane poduzetnika ili udruzenja poduzetnika ucinkovito
ostvarivanje prava na potpunu naknadu Stete od tog poduzetnika ili udruzenja
poduzetnika. Pored toga, Zakonom se utvrduju pravila koordinacije provedbe
pravila trziSnog natjecanja od strane tijela nadleznog za zaStitu trziSnog
natjecanja i provedbe tih pravila u postupcima naknade Stete pred nadleznim
trgovaCkim sudom. Nadalje daje definicije pojmova koji su treminoloski
uskladeni s definicijama iz Direktive EU 2014/14 te sa pravnim pojmovima iz
vazecih propisa iz prava trzi$nog natjecanja.”

Zakon ureduje i pitanje vrsta Steta na ¢iju naknadu oSte¢enik ima pravo
istiCu¢i pravo oste¢enika na potpunu naknadu Stete, i to kako imovinske
Stete, tako 1 na popravljanje neimovinske Stete prouzrocene povredom prava
trziSnog natjecanja® te na zakonske zatezne kamate. Direktiva EU 2014/14 je
nije obvezala drzave ¢lanice da se mora naknadivati i neimovinska Steta, ali
kako ZOO predvida taj vid Stete za sve druge slucajeve naknade Stete, tako
je 1 za slucaj povrede prava trziSnog natjecanja predvidena obveza naknade
neimovinske Stete, a sud ¢e dusudivati pravi¢nu nov€anu naknadu za taj vid
Stete, ako procijeni da to tezina povrede i okolnosti slucaja opravdavaju,
nezavisno od naknade imovinske $tete, a i kad nje nema.*

U pogledu oblika odgovornosti za Stetu koju Stetnik prouzroc¢i povredom
prava trziSnog natjecanja je odredeno da on odgovara za Stetu bez obzira
na krivnju, dakle odredena je koncepcija objektivne odgovornosti. Direktiva
EU 2014/14 ne odreduje koju bi vrstu odgovornosti trebalo propisati, ve¢ se
drzavama ¢lanicama omogucava da same odrede pravila odgovornosti, ali pod
uvjetom da se osigura ucinkovito ostvarivanje prava na naknadu Stete i nacelo

22Tako se samo istiCe da postoji obveza placanja zakonskih zateznih kamata, a pravila o
dospijecu i visini su sadrzana u ZOO-u.

3 (lanak 3 Zakona sadrzi 26 pojmova.

2Cl. 1046. ZOO-a predvida i taj vid stete i to kako za fizi¢ke tako i za pravne osobe.

(1. 1100. ZOO-a
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jednakovrijednosti. Kako se kod javnopravne provedbe propisa o trziSnom
natjecanju trazi samo objektivna odgovornosti, onda je koncept objektivne
odgovornosti preuzeti i za naknadu Stete ¢ime se moze osigurati trazena
ucinkovitost i koordinacija ovih dvaju oblika povrede. Dodatno je predvideno
da se predmnijeva da je zbog povrede prava trzisSnog natjecanja pocinjene u
obliku kartela nastala Steta, osim ako Stetnik ne dokaze suprotno. Naime, za
Stetu nastalu povredom prava trziSnog natjecanja u obliku kartela smatra se da
je prouzroc¢ena tim kartelom, osim ako se dokaze da taj kartel nije bio uzrok
Stete. Ta presumpcija proizlazi neposredno iz teksta Direktive EU 2014/14.%

4. OTKRIVANJE DOKAZA

Dokazivanje svih elemenata odnosa odgovornosti za Stetu je najtezi
dio ovih postupaka, jer oStecenici kao tuzitelji ve¢inom nemaju jednostavan
pristup dokazima. Naime, u pravilu se u sudskim parni¢nim postupcima
primjenjuje nacelo dispozicije stranaka®” pa tijek postupka ovisi od inicijative
same stranke. Pored toga, iako bi se u sudskom postupku morala utvrditi istina,
pod utjecajem nacela dispozicije 1 nacela ekonomicnosti do utvrdivanja pune
istine se ne dolazi u sudskom postupku.?® Stoga je pitanje otkrivanja dokaza
uredeno vrlo detaljno.

Tako je odredeno da sud moze, na prijedlog stranke koja se poziva na
ispravu ili druge dokaze koji su odredeni ili odredivi i tvrdi da se oni nalaze
kod druge stranke ili tre¢e osobe ili su im dostupni, te osobe druge pozvati
da u odredenom roku podnesu isprave, odnosno predoc¢e dokaze.” Prije nego
Sto se donese odluka sud ¢e pozvati drugu stranu odnosno trecu osobu da se
o tome izjasne.*’Kad stranka, odnosno tre¢a osoba tvrdi da se dokaz ne nalazi
kod nje, odnosno da joj nije dostupan, sud moze radi utvrdivanja te ¢injenice
izvoditi dokaze. No ako stranka ne postupi po odluci suda kojom joj se nalaze
otkrivanje dokaza, sud ¢e Cinjenice koje su se tim dokazom trebale utvrditi

%(]. 17.2. Zakona “Presumira se da krSenja pocinjena u obliku kartela uzrokuju Stetu.
Prekrsitelj ima pravo obaranja te presumpcije.”

270 tome vidi vise: Dika, Mihajlo: Gradansko parnicno pravo, parnicne radnje,V. knjiga,
(2008., Narodne novine d.d., Zagreb).

22Vidi i:Dika, Mihajlo “O nacelu neposrednosti u parnicnom postupku de lege lata uz neke
projekcije de lege ferenda” (2010.) Vol. 58 No. 4,Zbornik Pravnog fakulteta u Zagrebu, str.
899

2 (L. 6. Zakona

30Uz razloge navedene opéim propisom stranka ili tre¢a osoba ima pravo uskratiti otkrivanje
dokaza samo u mjeri u kojoj bi to u smislu posebnih propisa znacilo otkrivanje odvjetnicke
tajne ili njezine komunikacije s odvjetnikom.
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smatrati utvrdenima. Dakle, nakon §to sud nalozi drugoj strani u postupku
da otkrije odradeni dokaz, onda ¢e se u slu€aju prikrivanja dokaza smatrati
utvrdenom ¢injenica koja se trebala utvrditi izvodenjem toga dokaza.

Poslovanje na trzistu je povezano i sa velikim brojem povjerljivih
informacija, stoga je odredeno da je sud ovlasten naloziti otkrivanje dokaza
koji sadrze povjerljive podatke kada smatra da su oni relevantni za postupak
naknade Stete. No, radi zastite povjerljivih informacija je istaknuto da se moze
traziti iskljucenje javnosti iz cijelog ili dijela postupka, zatim da se moze
odrediti da se dokumenti koji sadrze te informacije ne mogu umnozavati, ve¢
se moze izvrsiti uvid u sudu u te dokumente potom da se moze odrediti da se
dokumenti koji sadrze te informacije zatvore u poseban omot koji se moze
otvarati samo na sudu, u kojem slucaju ¢e se ponovno zatvoriti u poseban
omot i na omotu naznaciti da je dokument razgledan, datum razgledanja 1
tko je vrSio razgledanje te da je moguce prije davanja na uvid dokumenata
koji sadrze povjerljive informacije upozoriti stranke i druge osobe koje imaju
pravo uvida u dokument koji sadrzi povjerljive informacije o obvezi Cuvanja
tih informacija.”!

Posebna pravila su odredena za dokaze iz spisa predmeta tijela nadleznog
za zastitu trziSnog natjecanja pri ¢emu je bitno da stranka odredeno postavi
svoj zahtjev za otkrivanjem tih dokaza te da se dokaz ne moze pribaviti na
drugi nacin ili bi se mogao pribaviti samo s nerazmjernim tesko¢ama te da se
osigurava zastita uc¢inkovitosti javne provedbe prava trziSnog natjecanja.

Takoder su predvidena i1 pravila koja ureduju odnos izmedu instituta
oslobodenja ili umanjenja kazne® i naknade $tete jer je taj program bitan
za javnu provedbu prava trziSnog natjecanja.”* Naime, ako se prijave ucine
dostupnima podnositelju tuzbe onda ¢e dokazivanje biti olakSano, ali bi

31S obzirom na opca pravila o javnosti sudskog postupka te o dostavama elektroni¢kim putem,
naglaSeno je da se podnesci i odluke koji sadrzavaju podatke zbog kojih je iskljucena javnost
ne dostavljaju putem e-Oglasne ploce suda nego putem poste, te da ¢e sud u slucaju neuspjele
dostave pozvati stranku putem e-Oglasne ploce da u roku od osam dana od dana objave tog
poziva neposredno u sudu preuzme podnesak ili odluku. Ako u ostavljenom roku stranka ne
preuzme podnesak ili odluku, smatrat ¢e se da je dostava obavljena istekom osmoga dana od
dana objave poziva za preuzimanje podneska ili odluke na e-Oglasnoj ploci suda.

32 Leniency* program je institut oslobadanja ili ublazavanja kazne sudionicima zabranjenih
sporazuma poduzetnika Europske zajednice koji je sadrzan u Obavijesti Komisije o
oslobodenju ili ublazavanju kazni u kartelnim predmetima OJ 2004 C 298/17

3 Komisija smatra da je aktivnost programa vazna kako za javnu tako i za privatnu provedbu
jer oni pridonose otkrivanju kartela i stoga je taj program kljucan za razvoj privatnih tuzbi
radi naknade Stete. Pitanje odnosa tog programa i tuzbi za naknadu Stete je relevantno samo u
odnosu na one povrede koje su pokrivene tim programom odnosno u pogledu tajnih kartelnih
sporazuma unutar zajednice.
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otkrivanje moglo dovesti do smanjivanja programa koji pomaze otkrivanju
kartela, pa time 1 ugroziti njegovu ucinkovitost. Stoga je izriito predvideno
da sud ne moze naloziti razotkrivanje dokaza koji su sadrzani u leniency
izjavama®* odnosno u dobrovoljnim nagodbama.* No tuZitelj moZe postaviti
zahtjev da sud izvrs$i uvid u dokumente i utvrdi da li oni po svom sadrzaju
odgovaraju definicijama vezanima uz dokumente koji se ne smiju otkrivati. U
tom slucaju ¢e sud saslusati i autore predmetnih dokumenata ali sud ne smije
dopustiti uvid u te dokumente drugim osobama.

Da bi se pravila o razotkrivanju dokaza mogla stvarno i provoditi
odredeno je da sudovi mogu novcano kazniti stranke, njihove punomoc¢nike 1
trece osobe te njihove odgovorne osobe ako ne ispunjavaju ili odbijaju ispuniti
obveze koje su nametnute odlukom suda kojim se Stite povjerljive informacije
ilipovrijede ograni¢enja uporabe dokaza.*®

5. UCINAK ODLUKA TIJELA NADLEZNIH ZA ZASTITU TRZISNOG
NATJECANJA, ZASTARA, SOLIDARNA ODGOVORNOST

U Uredbi br. 1/2003 o provedbi pravila o trziSnom natjecanju
utvrdenim u ¢lancima 81. 1 82. Ugovora o osnivanju Europske zajednice, je
predvidena obvezna vezanost odluke nacionalnog suda sa odlukom Komisije,
odnosno predvideno je pravilo da kada sudovi sude u predmetima u kojima
se primjenjuju ¢lanci 81. 1 82. Ugovora o osnivanju Europske zajednice, a
o kojima je Komisija ve¢ donijela odluku, sudovi ne mogu donijeti odluku
suprotno odluci Komisije. Nastavno na to pravilo je u Zakonu predvideno da
se povreda prava trziSnog natjecanja koja je utvrdena pravomo¢nom odlukom
Agencije ili odlukom Visokog upravnog suda Republike Hrvatske donesenom
u upravnom sporu protiv rjeSenja Agencije smatra nepobitno dokazanom za
potrebe postupka naknade Stete. Nadalje je odredeno da povreda ¢lanka 101.
1/ili 102. UFEU-a utvrdena pravomo¢nom odlukom tijela nadleZznog za zastitu
trziSnog natjecanja druge drzave Clanice Europske unije ili suda druge drzave

% engl. Leniency, je sustav potpunog ili djelomi¢nog oslobodenja od kazne za ono sudionika
kartela koji je izvrSio prijavu tog kartela. ,,. ... Taj se pojam moze prevesti u obliku tautoloske
definicije, drugim rijeCima opisno kao program oslobodenja od kazne ili smanjenja kazne,
vidii: Bajaci¢, Martina — Stepani¢, Martina: “(Ne)dosljednost pri prevodenju pojmova iz
prava trziSnog natjecanja Europske unije,” (2010) Vol.60 No.3-4, Zbornik Pravnog fakulteta
u Zagrebu, 765.

%engl. settlement submissions znaci dobrovoljno dostavljen podnesak od poduzetnika
prema javnopravnom tijelu za zastitu trziSnog natjecanja u kojem poduzetnik opisuje svoje
sudjelovanje u povredi trziSnog natjecanja i svoju odgovornost a koji podnesak omogucuje
provodenje jednostavnijeg postupka.

%(Cl. 10. Zakona.
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¢lanice Europske unije smatra se dokazanom u postupku naknade Stete, osim
ako se ne dokaze suprotno.

5.1. ZASTARA

Protek vremena je jedna od ¢injenica koje utjecu na postanak, promjenu
ili prestanak pravnih odnosa, stoga pravo predvida protek vremena kao uzrok
nastanka, promjene ili prestanka odredenog pravnog odnosa.’” U pogledu
pitanja zastare se polazi od ¢injenice da institut zastare igra vaznu ulogu u
pogledu pitanja pravne sigurnosti, ali moze predstavljati i znacajnu prepreku
ostvarenju prava na naknadu Stete, stoga su u direktivi predvidena posebna
pravila o tijeku zastare.” Temeljem tih pravila drzave ¢lanice moraju urediti
pitanje zastare na nacin da ta pravila ureduju pitanje od kada tece tijek zastare
zatim trajanje tog roka kao i okolnosti zbog kojih zastrani rok ne tece odnosno
zbog kojih se taj rok prekida.*

Stoga je odredeno da trazbina naknade Stete zastarijeva u roku od pet
godina od dana prestanka povrede prava trziSnog natjecanja i od dana kada
je ostecenik saznao ili je mogao saznati za povredu prava trziSnog natjecanja,
Stetu 1 Stetnika. No, ako tijelo nadlezno za zastitu trziSnog natjecanja pokrene
postupak utvrdivanja povrede prava trziSnog natjecanja na koje se odnosi
postupak naknade Stete, zastara se prekida. Zastara pocinje ponovno teci
od dana pravomoc¢nosti odluke o povredi ili od dana na koji je postupak
pravomoc¢no okoncan. Takoder zastara ne teCe tijekom postupka sporazumnog
rjeSavanja sporova u odnosu na one strane koje su bile ili jesu zajedno
uklju¢ene u sporazumno rjeSavanje sporova.U svakom sluCaju trazbina
naknade Stete zastarijeva u roku od 15 godina od prestanka povrede prava
trziSnog natjecanja."

5.2. ZAJEDNICKA I SOLIDARNA ODGOVORNOST

Kod naknade Stete zbog povrede trziSnog natjecanja se kao i u svakom
drugom odnosu odgovornosti za Stetu pojavljuju najmanje dva subjekta 1 to
osoba koja je pocinila tu Stetu odnosno Stetnik te osoba koja trazi naknadu

370 tome vidi vise: Raspor, Andrija: Zastara (Informator, Zagreb, 1982.), str. 1. — 6.

38 Clanak 10. Direktive EU 2014/14

330 tome vidi vise: Cesi¢, Zlatko — Gorenc, Vilim — Kacer, Hrvoje — Momc¢inovi¢, Hrvoje
— Pavi¢, Drago — Perkupi¢, Ante — Pesuti¢, Andrea — Slakoper, Zvonimir — Vidovi¢, Ante —
Vukmir, Branko: Komentar Zakona o obveznim odnosima, (2005. RRIF, Zagreb) str. 321.
—325.

%], 12. Zakona
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pretrpljene Stete odnosno ostecenik," a oboje mogu biti sve fizicke i pravne
osobe.* Kao Stetnik se uvijek javlja onaj poduzetnik koji je po¢inio povredu
trziSnog natjecanja, a ako ima viSe osoba koje su odgovorne za povredu
trzi$nog natjecanja,"* onda postoji njihova solidarna odgovornost.* Poticatelj
1 pomagatelj te onaj koji je pomagao da se odgovorne osobe ne otkriju
odgovaraju solidarno s njima. Takoder solidarno odgovaraju za prouzrocenu
Stetu 1 osobe koje su je uzrokovale radec¢i nezavisno jedna od druge, ako se
ne mogu utvrditi njihovi udjeli u nastaloj Steti. Kada je nedvojbeno da je
Stetu prouzrocila neka od dviju ili viSe odredenih osoba koje su na neki nacin
medusobno povezane, a ne moze se utvrditi koja je od njih Stetu prouzrocila,
te osobe odgovaraju solidarno.*

U pogledu stetnika koji su povredu trziSnog natjecanja pocinili
zajedno je odredeno da ¢e drzave Clanice odrediti pravila temeljem kojih su
oni oSte¢enima odgovorni za prouzroCenu Stetu zajedno ali i pojedinacno,
s time da oStecenik ima pravo traziti punu naknadu Stete od bilo kojeg od
njih sve dok mu Steta nije u potpunosti nadoknadena. No, iznimno korisnik
oslobodenja od placanja upravno-kaznene mjere*® solidarno je odgovoran
isklju¢ivo premanjegovim izravnim i neizravnim kupcima i dobavljacima,
adrugim oStecenicima samo kada se potpuna naknada Stete ne moze ostvariti
od drugih Stetnika Druga iznimka se odnosi na male i srednje poduzetnike,'’
te se odreduje kako je Stetnik mali ili srednji poduzetnik solidarno odgovoran
samo svojim izravnim i neizravnim kupcima i/ili dobavljac¢ima ako je njegov
trziSni udio na mjerodavnom trziStu iznosi manje od 5 % tijekom trajanja
povrede prava trziSnog natjecanja i ako bi primjena uobicajenih pravila
solidarne odgovornosti nepovratno ugrozila njegovu gospodarsku odrzivost 1
prouzrodila gubitak ukupne vrijednosti njegove imovine.*®

10 tome vidi vise i: Vizner, Boris:Gradansko pravo,(1962, vlastita naklada, Zagreb). str. 529.
“2Vidi: Barbi¢, Jaksa: Zakon o trgovackim drustvima,(2010. Organizator d.o.o., Zagreb)

4 Sto je Cest sludaj kod kartela.

#Vidii: Crni¢, Jadranko: “Odgovornost vise osoba za istu Stetu i podjeljena odgovornost”(1987)
9-10., Nasa zakonitost, 1040.

Vidi vise: Barbi¢, Jak$a - Crni¢, Ivica - Dika, Mihajlo - Klari¢, Petar - Radolovi¢,
Aldo:Naknada stete u primjeni novog Zakona o obveznim odnosima, (Narodne novine,
Zagreb, 2005.)

%Vidi vise: Kapular, Mirta:” Primjena instituta oslobodenja ili smanjenja kazne u pravu
trziSnog natjecanja” doktorska disertacija, Zagreb: Pravni fakultet, 2012., str. 31.

“Pravila o tome tko su mali a tko srednji poduzetnici su uredena u Preporuci Komisije
C(2003)1422

%Qva se iznimka ne primjenjuje ako je mali ili srednji poduzetnik aktivno sudjelovao u
povredi prava trziSnog natjecanja kao inicijator ili je poticao druge poduzetnike da sudjeluju
u povredi, osobito primjenom prisile ili prijetnje ili ako je ranije utvrdeno odlukom o povredi
prava trziSnog natjecanja da je taj mali ili srednji poduzetnik povrijedio pravo trzi§nog
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6. PRENOSENJE PREKOMJERNIH CIJENA

Prigovor prijenosa Stete je vezan uz mogucnost indirektnih kupaca da se
javljaju kao tuzitelji. Naime, indirektni su kupci oni koji ne kupuju proizvode
neposredno od c¢lanova kartela ve¢ od njihovih direktnih kupaca. Izmedu
ostalog u tu kategoriju indirektnih kupaca ulaze i potrosaci kao krajnji kupci.*
Kod indirektnih kupaca™ Steta nastaje tako $to direktni kupci kao posrednici
u prodaji proizvoda dio ili sav svoj gubitak zbog povecane cijene odredenog
proizvoda prenesu dalje na svoje kupce. Kako dio pravnih poredaka nije
tim indirektnim oStec¢enicima priznavao pravo na naknadu Stete,”’ izriCito je
predvideno da oni imaju pravo na naknadu Stete te je odredeno da se smatra da
je ostecenik koji je neizravni kupac dokazao da je prekomjerna cijena prenesena
na njega ako dokaze da je Stetnik pocinio povredu prava trziSnog natjecanja
zatim da je povreda prava trziSnog natjecanja dovela do prekomjerne cijene
za izravnog kupca Stetnika 1 da je oSte¢enik kupio robu i/ili usluge koji su bili
predmetom povrede prava trzisSnog natjecanja ili je kupio robu i/ili usluge koji
su iz njih izvedene ili ih sadrze. No, Stetnik i u tom slucaju moze dokazivati da
prekomjerna cijena nije prenesena, odnosno da je prenesena u manjem iznosu.

Povezano sa time i Stetnik moze kao obranu navesti ¢injenicu da je
ostecenik u cijelosti ili djelomic¢no prenio prekomjernu cijenu dalje niz lanac
opskrbe te na taj naCin umanjio iznos obi¢ne Stete koju je pretrpio. U tom
slu¢aju je na Stetniku teret dokazivanja da je prekomjerna cijena prenesena i u
kojem opsegu je prenesena.

No, uslucaju kada se kao tuzitelj u tuzbama javljaju kao tuzitelj i direktni i
indirektni kupci moguce je da tuzitelj mora naknaditi puno vecu Stetu odnosno
da dode do visestruke odgovornosti ili da tuzitelj uopée ne odgovara. Kako
bi se taj problem izbjegao izricito je predvideno da postupci naknade Stete
oSte¢enika s razliCitih razina lanca opskrbe ne smiju dovesti do visestruke
odgovornosti ili nepostojanja odgovornosti Stetnika.Dakle sudovi moraju uzeti
u obzir sve okolnosti slucaja kako ne bi doslo do plac¢anja visestruke naknade

natjecanja.

“Tako neki autori smatraju da je pitanje indirektnih kupaca centralni problem tuzbi za
naknadu Stete — o tome vidi: Wenzel Bulst, Fridrich, "Private Antitrust enforcement at a
Roundobout,”(2006) 7., European Business Organization Law Review 7, 732.

%Vidi i Bukovac Puvada Maja - Butorac, Vlatka: “Izvanugovorna odgovornost za $tetu
prouzrocenu povredom pravila trziSnog natjecanja” (2008) 12., Hrvatska pravna revija, 42.
*1Vrhovni sud SAD-a ne priznaje pravo indirektnim kupcima da traze naknadu Stete (Ilions
Crick Co v. Ilinois , 434 U.A. 881, 98. S.Ct.243. US 1977.), no pojedine drzave mogu
donositi zakone kojima se dopusta indirektnim kupcima pokretanje postupka za naknadu Stete
(Californic v. ARC America Corp 490 U.S. 93. S.Ct.93. 1989).
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Stete odnosno da se bi tuzenik bio uspjesan u jednom postupku sa prigovorom
prijenosa Stete a u drugome da oStec¢eni-indirektni kupac ne uspije dokazati da
je do prijenosa Stete doslo. U tom cilju je predvideno da ¢e Komisija izraditi
vodi¢ za sudove temeljem kojih ¢e se moc¢i procijeniti udio prijenosa vise
odredene cijene a koji dio je prenesen sa direktnog na indirektnog kupca.>

7. 1ZRACUN VISINE IZNOSA STETE i SPORAZUMNO RJESAVANIJE
SPOROVA

Kako je pitanje izraCuna visine pretrpjele Stetne iznimno sloZeno i
znatno otezava sudski postupak, Komisija je ulozila znatan rad te je izraden
neobvezujuc¢iPrakti¢ni vodi€ o kvantifikaciji Stete u tuzbama za naknadu Stete
temeljenima na povredi ¢lankalO1. ili102. UFEU za izracun visine pretrpjele
Stete.” Taj vodi¢ ne obvezuje ali je kvalitetan materijal koji pomaze kako
sudovima tako 1 stru¢njacima ekonomistima prilikom izrade izra¢una visine
pretrpljene Stete 1 to kako u slucaju povrede trziSnog natjecanja tako i u drugim
slucajevima kvantifikacije pretrpljene Stete.

S obzirom da je u odredenim slu¢ajevima nemoguce utvrditi to¢nu visinu
Stete ili su za to potrebe iznimno velike teskoc¢e dana je u Zakonu moguénost
sudu da po slobodnoj ocjeni procijeni iznos Stete u slucaju kada utvrdi da
stranci pripada pravo na naknadu Stete. Ovo pravilo ¢e sigurno pomoci svim
onim oSte¢enicima koji su pretrpjeli manji iznos Stete a za Sto bi trebalo
provoditi slozena ekonomska vjestacenja te u onim sluc¢ajevima kada se niti
vjeStaCenjem ne moze sa sigurnoscu utvrditi tocan iznos Stete vec¢ priblizan.
Pri utvrdivanju visine Stete sud treba uzeti u obzir ¢injenicu da procjena visine
iznosa Stete znaci u biti procjenu toga kako bi se razvilo mjerodavno trziste da
povrede nije bilo. Ta procjena podrazumijeva usporedbu sa situacijom koja je
po definiciji hipotetska i ne moze se izra¢un izvrsiti potpuno tocno. Dodatno
sa ciljem olakSavanja sudu procjene visine Stete je odredeno da sud moze
kod odredivanja iznosa naknade Stete zatraziti stru¢nu pomoc¢ tijela nadleznog
za za$titu trziSnog natjecanja. Dakle sud u ovim postupcima moze traziti i
stru¢nu pomo¢ ekonomskih stru¢njaka i to kako Agencije za zastitu trziSnog
natjecanja tako i Komisije.

s2(Clanak 16. Direktive EU 2014/14
>3 Dostupno na: <http://ec.europa.eu/competition/antitrust/actionsdamages/
quantification_en.html>, pristupljeno 28. kolovoza 2018.
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7.1. SPORAZUMNO RIJESAVANJE SPOROVA

Sa ciljem omogucavanja mirnog rjesenja spora je uvedeno pravilo da se
moze traziti zastoj sudskog postupka i to na vrijeme od dvije godine, a stranke
mogu traziti i ranije nastavak postupka a po proteku roka od dvije godine ¢e
sud po sluzbenoj duznosti nastaviti postupak. Taj zastoj se moze odnositi na
sve stranke u postupku, ali i samo na one stranke koje su zajedno ukljucene u
sporazumno rjesavanje spora.

Kako je moguce da samo dio stranaka postigne nagodbu, odredeno je
da ako ostecenik postigne nagodbu s jednim ili viSe Stetnika, ukupni iznos
Stete ¢iju naknadu ima pravo potrazivati umanjit ¢e se za iznos udjela u Steti
koju su ti Stetnici prouzrocili. Naime, preostali dio trazbine ostecenika koji
je postigao nagodbu ostvaruje se samo od drugih Stetnika koji ne sudjeluju u
nagodbi. Stetnici koji ne sudjeluju u nagodbi nemaju pravo od Stetnika koji
sudjeluju u nagodbi traziti pla¢anje udjela u Steti za preostali dio trazbine.
Iznimno, kada Stetnici koji ne sudjeluju u nagodbi ne mogu podmiriti ostatak
trazbine oStecenika koji sudjeluje u nagodbi, taj oSteCenik moze ostvariti
ostatak trazbine od Stetnika koji sudjeluju u nagodbi, ali izri¢itom odredbom
nagodbe stranke mogu iskljuéiti primjenu ove iznimke.

8. ZAVRSNE NAPOMENE

Najveci problem kojeg je sama Direktiva EU 2014/14 imala je bilo
pitanje pravnog osnova za donoSenje takve direktive jer unutar Europske unije
postoje razlicita stajaliSta®* o moguénosti da se na Uniju prebaci nadleZnost u
pogledu gradanskih sudskih postupaka. Naime drzave Clanice smatraju da je
pitanje gradanskih postupaka isklju¢ivo u njihovoj nadleznosti** pa ne postoji
pravni temelj da se donese direktiva koja bi uredivala pitanja iz gradanskog
sudskog postupka, no nakon duge rasprave je ipak usvojena,*® ¢ime je ipak
Komisija na mala vrata unificirala neka pitanja naknade Stete putem pitanja
naknade Stete zbog povrede trziSnog natjecanja.

%O stavovima protiv harmonizacije vidi: Alfaro, Jesus: “Against Positive Harmonization:
The European Commission Proposal to Strengthen the Private Enforcement of Competition
Law™ (2009). InDret, Vol. 3, 2009. Dostupno na SSRN<https://ssrn.com/abstract=1439643
>pristupljeno 16. kolovoza 2018.

*Leskinen, Charlotte "The Competence of the European Union to Adopt Measures
Harmonizing the Procedural Rules Governing EC Antitrust Damages Actions. Dostupno na
SSRN <http://ssrn.com/abstract=1138797> pristupljeno 16. kolovoza 2018.

*Riley, Alan: "The modernisation of EU anti-cartel enforcement: will the Commission grasp
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Ovaj Zakon ima za cilj olakSavanje postupaka za ostvarivanje naknade
Stete u slucaju povrede trziSnog natjecanja, a oSte¢enicima olakSava pristup
dokazima, produljuje rokove zastare, uvodi visi stupanj odgovornosti Stetnika
u odnosu i to objektivnu odgovornosti, no pitanje je da li ¢e stvarno potaknuti
pokretanje veéeg broja postupaka za naknadu Stete zbog povrede trziSnog
natjecanja. Do sada u Republici Hrvatskoj nije bilo veceg broja postupaka
za naknadu Stete zbog povrede trziSnog natjecanja a to se nije dogodilo niti
u prvih godinu dana primjene ovog Zakona. Cilj primjene novih pravila je
u tome da se putem sudskih postupaka za naknadu Stete nastale fiziCkim i
pravnim osobama povredom prava trziSnog natjecanja, uz postojece visoke
sankcije koje moze izre¢i javnopravno tijelo, poveéa postivanje prava trziSnog
natjecanja.

Novi Zakon uvodi i neke novine u odnosu na druge postupke naknade
Stete 1 to prije svega u pogledu pravila o otkrivanju dokaza, oslobodenjima
od odgovornosti u ovim slucajevima te iznimke kod solidarne odgovornosti,
pa ¢e to predstavljati izazov za suce koji ¢e uz op¢i propis primjenjivati i
ovaj Zakon. No oc¢ekuje se da ¢e njegova primjena imati pozitivan uc¢inak na
privatnu i javnu provedbu prava trziSnog natjecanja.Ipak za uspjesnu provedbu
pravila trziSnog natjecanja je potrebna kako javna tako i privatna provedba
jer je javna provedba motivirana prije svega pronalasku najvecih prekrsitelja
prava trziSnog natjecanja i njihovom kaznjavanju dok je privatna provedba
motivirana naknadom pretrpljene Stete.*’

Ipak, s obzirom da ni Direktiva EU 2014/14 a ni ovaj Zakon ne uvode
moguénost vodenja kolektivnih sporova za naknadu Stete zbog povrede
trziSnog natjecanja, nije za ocekivati da ¢e mali poduzetnici i potrosaci
pokretati veéi broj sporova. Naime, visina Stete koju oni pretrpe je pojedina¢no
relativno mala, a sudski postupak je kompliciran i zahtjevan, pa bi za vodenje
kolektivnih sporova i to putem udruga koje bi bile ovlastene za pokretanje
postupaka sigurno pozitivno utjecalo na povecanje broja postupaka za naknadu
Stete.

the opportunity?”, (2010), 31, European Competition Law Review, 191
*’Lande, Robert H., Davis, Joshua P: "Benefits from Private Antitrust Enforcement: An
Analysis of Forty Cases” (2008) 42 University of San Francisco Law Review, 8§79,
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IMPLEMENTATION OF THE DIRECTIVE ON DAMAGES FOR
INFRINGEMENTS OF THE COMPETITION LAW
IN THE REPUBLIC OF CROATIA

Abstract: In the proceedings conducted by the Croatian Competition
Agency the injured third parties are not entitled to claim for compensation
of damages incurred by infringement of the competition law provisions so
they have to turn to the courts in order to claim for compensation. However,
there are only a few judicial proceedings conducted in this area of legal
practice. Therefore, in the past ten years, the European Union has put efforts
into detecting which specific rules of the tort law in the Member States are
complicating and precluding the injured parties from being compensated
for the incurred damages. These efforts has resulted in the Directive of the
European parliament and of the council on certain rules governing actions
for damages under national law for infringements of the competition law
provisions of the Member States and of the European Union. The Directive
has stipulated that the Member States shall, by 27 December 2016, adopt laws
and other regulations necessary for the harmonization, and in the Republic
of Croatia Law on damages claims for the breach of competition rules
published in the Official Gazette no. 69. of 14.7.2017. The subject matter has
20 articles, which regulates issues that are not regulated in the general rules
on compensation for damages and litigation, or the issues of the directive
are regulated in a different way, such as the issue of disclosure of evidence,
protection of confidential information, fines, statute of limitations, joint and
several liability, the effects of national decisions of public law authorities,
passing-on of overcharges and quantification of harm.

Keywords: indemnity, competition, private enforcement, implementation,
EU directive
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Ilpog. 0-p Anexcanopa I pyescka /paxynescxku™

MEI'YHAPOIHUTE CTAHJIAPIM 3A IOCTAITYBAKE CO
3ATBOPEHUILN OCYJAEHU HA KA3HA JOKUBOTEH 3ATBOP U
APYI'U JOJII' KA3HHU 3ATBOP

UDK:343.261-052:341.24
Original research paper

Ancmpaxkm: Aemopom Ha mpyoom ce 0C8PHY8A HA MeIrVHApOOHUMmMe
cmanoapou 3a NOCMAanysarbe CcO 3amEOpeHuyu OcyOeHUu Ha KAa3Hd
0021cU8OmMen 3ameop u opyu 0oaeu KazHu 3ameop. Bo nocebno noenasje
agmopom 2u aHaIU3Upa 1ecUciamueHume u NPAKmMuyHume Aacnekmu Ha
KasHama ooxcusomen 3ameop 6o Penybnuxa Makedonuja, u daéa kpamox
KOMnapamuenen npecied Ha Je2UCIamueHu UCKYCMEA 60 8PCKA CO 084d
KasHa.Bo oonoc na mpemmanom nma auyama ocyoenu Ha KasHa 00HCUBOMEH
3ameop ce amanuupaam 06ama HAj3HAYAJHU MerVHAPOOHU OOKYMeHmu,
Cmanoaponume MUHUMAIHU NPABUNLA 3 NOCMANY8AFE CO 3AMEOPeHUyU
pesuoupanu (Hencon Manoena Ilpasuna) u Esponckume 3ameopcku
npasuna, a noceono Ilpenopakama Rec (2003) 23 na Komumemom
Ha MUuHUCmMpu 00 3emjume 4YleHKU 3d YNpAasysaremo 00 CMpaHd Ha
3ameopckama  AOMUHUCMPAYUja cO 3AMEOpeHuyume 0cCyOeHu Ha Ka3Hd
oooicusomen 3ameop u opyau 001U Ka3Hu 3ameop. Aemopom na mpyoom
3aKYUY8a 0eKa co yel Cnpeuysarbe Ha wmemuume epexmu Ha Ka3HUmMe
doxcusomeH 3amaeop u Opyaume 002U KA3HU 30M80p, HA 3ameopeHuyume
Kou U30pxy8aam Ka3Ha 00X UBOMeH 3ameop U Opyau 002U Ka3HU 3ameop,
mpeba 0a um ce nOHYOam cO008EMHU MAMEPUJATIHU YCI08U U MONCHOCU
3a husuuKa, uUHMeneKmyaiHa u eMOYUOHAIHA CMUMyIayuja; 0a ce passue
npujamenu npUjamencKu ousaj Ha 3ameopcku npocmopuu, meben uykpacu,
3ameopenuyume mpeba 0a ce cmecmysaam, KoMKy Wmo € MOXHO M08eKe, 80
3ameopu wmoce Haoraam 60 ONU3UHA 00 HUBHUMeE cemMejcmed uiu OIUCKU
POOHUHU; mpeda 0a ce 003801y8aam NUCMA, MeleBOHCKU NOBUYLU U NOCEM,
KOJIKY WIMO e MOXHO [T0YECMO U KO/IKY WIMO € MOMXCHO r1ogeKe 0d ce no4umyea
npusamHocma, npucman 00 eecHuyume, paduomo u mesesusujama u
Haogopewnu nocemumenu. Ilocebnu nanopu mpeba oa ce Hanpaseam 3a 0a
ce 0803MOXMCU 000€eNy8arbe HApA3IuUdHU hopmu Ha U3ne3 00 3ameop, 0a ce

* Boupenen mpodecop, Yausepsutet ,,CB. Kupun n Metonu;j*, [Ipasen ¢pakynrer ,,JycTunujan
[Ipsu“, Cxomje
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HaManu pusuKom o0 camoyoucmaeo, 0cobeHo HenocpeoHo no ocyoama; 0a ce
omcmpanam wmemnume egekmu Ha 0oa2ume Ka3Hu 3ameop, KAKOUIMo ce
UHCIMUMYYUOHATUZAYU]A, NACUBHOCH, HAMANIEHA camM0008epba u denpecuja.

Knyunu 360poeu: xa3na, NTOXHMBOTEH 3aTBOp, JOITU Ka3HHU 3aTBOP,
MeTyHapOJHH CTaHAApIH, TEPTMaH.

1. BoBen

Ka3nara 1onBOTEH 3aTBOp € HajCcTporara KazHa Koja MOKe J1a ce U3peye
Bo Peny6nnka MakenoHuja 3a TelKkH (CEpUO3HU) KpUBHUYHU Jena. CornacHo
Kpusuunuort 3akonuk Ha Peryonnka Makenonuja (K3M)! moxHBOTEH 3aTBOP
MOJKE J1a ce u3peue 3a 25 KpUBUYHM JIefa, co Toa mTo Bo HamuoT K3 3a gena
U3BpLICHU CO yMHCIIa Kaj KOU € MpOoIUIIaHa Ka3Ha 3aTBOp BO Tpaewme on 20
TOJIMHU, 3a TeIIKH (OpPMHU HA THE JeJa, 3aKOHOT aJTEPHATHUBHO MPOMHILAT
U Ka3Ha JOKMBOTEH 3aTBOpP. 3a KPUBUYHHUTE JieJa 32 KOM € MpPONHIIaHa U
Ka3Ha JOKMBOTEH 3aTBOP, MOXKE J]a CE€ U3peue Ka3zHa JI0JroTpaeH 3aTBop ox 40
ronuHu.Ka3zHara 10)KMBOTEH 3aTBOP HE MOXKE J1a C€ IPOIHUIIIE KAKO €IMHCTBEHA
riaBHa ka3Ha.’Ka3zHara J0)KMBOTEH 3aTBOP HE MOXKE Jla C€ U3Peye Ha CTOPUTEI
KO] BO BpEM€ Ha M3BPLIYBalk€ Ha KPUBUYHOTO J€JI0 HE HaBpiwi 21 roauHa
OJ1 )KUBOTOT.>

Kora cranyBa 300p 3a ka3Hara 3aTBOp, T€HEPATHO, MOXE J1a HICTaKHEME
OpOjHY KPUTHUKH CO Orvie]l Ha ()aKTOT IITO BO OCHOBATA HA Ka3HATa 3aTBOP JICKHU
PENpEeCUBHOCT, peTPUOYTUBHOCT, TYHUTUBHOCT, a OJ1 JIpyra CTpaHa, ucTaTa ce
IPUMEHYBA CO I1eJI pECOLIMjaIn3allija Ha KpUMUHAILUTE, IITO CE jaByBaaT KaKo
KpajHO aHTarOHUCTUYKH IIeNM Ha Ka3Hara 3atBop. [loHaramy, ce HarmacyBa
NECUMM3MOT M pa30uapaHocTa o HeroBuTe eexTr. KasnenonpasHara reopuja
300pyBa 3a MPETEeKHO HEraTUBHOTO JI€jCTBO HA Ka3HATa 3aTBOP. 3aTBOPOT HE TH
OCTBapyBa OYEKYBAaHUTE MO3UTUBHU €(DEKTH BO OTHOC Ha PECOLHjaTn3aIyja
U CcolMjaliHa ajanTainyja. 3aTBOPOT CTUTMAaTH3Mpa, LIMPH ,KPUMHUHAIHA
3apasa‘, HeyTpaJu3Hhpa, ro M30JIHMpa OCYIEHOTO JIULE O CHUTE, IITO 3HAYU
0J] MO3UTUBHUTE BJIMjaHHja HA OMNIITECTBEHATA 3a€HHIIA, TO OJJAJIeUyBa O]
CEMEejCTBOTO, 071 pabOTHUOT U MPO(HECHOHATHUOT aHTAKMaH. 3aTBOPUTE CE
‘yunnuinra’ 3a ocyaeHure auna. OBa, 0coOCHO ce oJJHECYBa Ha JIOJITOTPajHUTE
Ka3HU 3aTBOp. Twe He caMo IITO HeMaaT MO3UTHUBHO BJIMjaHUE BO IPaBEI]

' Kpusnuen 3akonuk (,,Cy:x6eH BecHuk Ha Pery6mika Makenoruja“ 6p. 37/1996, 80/1999,
4/2002, 43/2003, 19/2004, 81/2005, 60/2006, 73/2006, 7/2008, 139/2008, 114/2009, 51/2011,
135/2011, 185/2011, 142/2012, 166/2012, 55/2013, 82/2013, 14/2014, 27/2014, 28/2014,
41/2014, 115/2014, 132/2014, 160/2014, 199/2014, 196/2015 1 226/2015).

2B.un.35cr.1, 2,3 K3M.

3 B. un.35 cr.4 K3M.
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Ha TPEBOCIUTYBakhE¢ U IONpPABake HA OCYICHUTE JIMLA, TYKY, HAlpOTHB,
MIPOU3BEAyBaaT PeUUIUBUCTU WIM MCUXHU]aTPUCKU ciaydau. Bo ompenenenu
cllydau joara /0 aJanThpame KOH YCJIOBHUTE BO 3aTBOPOT IITO COCEMa ja
OHEBO3MOXKYBa pEHMHTETpaIfjara BO OIMIITECTBOTO, ()€HOMEH 00jacHYBaH BO
TeopHjaTa Kako ‘npuzoHu3anuja’. [IporecoT Ha MpuU3oHK3aIMja T YHUIITYBA
TICUXOJIOIIKATa ¥ eMOLIMOHATHATa J0OpOOUT Ha 3aTBopeHuuTe. Criopen HUB
aKo 3aTBOPUTE ICUXOJIOUIKU T'M YHUILTYBAAT 3aTBOPEHULIUTE, TOTALl HUBHOTO
MIPUIIAroAyBame BO OMIITECTBOTO IO OTHYLITAKETO OJ 3aTBOP MOXKE J1a Oujie
caMO HEraTMBHO, a U3BECHA IOCIIEINIIA € BpakameTo Ha KpuMuHai. Toa, ox
MPUYMHA HITO IPU30HHU3AIM]aTa € TOJIKY CHJIHA U UMa TakKa rojeMo BIIHjaHue,
IITO ja HAarpu3yBa JIMYHOCTA M ja OHecrocoOyBa 3a HOPMAJIHO OJIHECYBAE
U 32 BpPLICHE MO3UTUBHU OIIITECTBEHH YJAOTH. VIHTEeH3MBHOTO BIMjaHHE Ha
NpU30HAIMjaTa yCIOBYBa Bpakame KOH KPUMUHAITHO OTHECYyBame.

Ka3nara moXUBOTEH 3aTBOpP MHOTY €BpPOICKH Jp>KaBU ja YKHHYBaaT
U NpeIBHUAYyBaar IOJTOTpaeH 3aTBop BO Tpaewe o 15, 20, 30 u 40 roguHu.
CrpoTuBHO Ha Toa, Mak,MMa JIp>KaBH KOW MMaaT Ka3HU JTOKUBOTEH 3aTBOP
0e3 mpaBo Ha MOMUJIYBame U 0e3 MpaBo Ha yciioBeH oTmycT.Bo PemyOnuka
MakeznoHnuja ce U3peKyBa JO)KMBOTEH 3aTBOP CO MOXKHOCT 32 YCIOBEH OTIIYCT
1o u3Apkanu 25 roqunu (mpes HoBenata Ha K3M oBoj hopmalieH kpurepuym
Oellie MOCTaBEeH Ha M3APKAHKW HajMajaKy 15 rogunun).’

Bo Hekou iprkaBH, Kako Ha mpuMep, Bo KaHaia u BO HEKOM aMEepPHKaHCKH
TP KaBH Ka3HATa JIO)KUBOTEH 3aTBOP MOXKE J1a CE M3peUe IypH 1 3a COOOpakajHu
TIEJIUKTH.®

Bo ronem 6poj eBporncku p’kaBu, JOKUBOTHHOT 3aTBOP € €(UKACHO
yKUHAT. MHOTY Off 3¢MjUT€ YMMILTO BJIAJU IO YKUHAJIE JJO)KUBOTHUOT 3aTBOP
U 3aTBOPOT CO HEONpPENIEICHO Tpacwme, Ouiie Moj KyITypHO BJIHMjaHUE WU
oune xonmonumsupanu ox lllmanuja wmu [opryranuja’ u npeaBuiene TakBH
3a0paHu BO HUBHUTE CETalllHU yCTaBU (BKIy4yBajku ja u [lopryranuja, HO He
u llInanuja).

* 3a oBa Buam noseke: I pyescka Hpaxynescku, Anexcanopa (2016) ,,3aTBOp 1 peruanBU3aM*,
Cromje: Ctymnopym — LleHTap 3a pernoHaIHH HCTPaKyBaman COpadOoTKa.

> B. . 36 ct.4 K3M.

¢ Criminal Code of Canada, http://laws-lois.justice.gc.ca/eng/acts/C-46/FullText.html.
(ITpucrameno Ha: 25.3.2018).

’OBaa Kka3Ha He NOCTOM BO cute 3emju. [lopryranuja Oeie npBara 3emja BO CBETOT Koja To
YKHHA TOKUBOTHHOT 3aTBOP CO 3aTBOpckuTe pehopmu Ha Cammajo e Mero Bo 1884 romuna.
MeryToa, BO Ip)kaBHUTe KaJie LITO MOXKe Ja ce MU3pede Ka3Ha J0KUBOTEH 3aTBOP, MOXKE 1a
TOCTOjaT 1 GOPMAaTHA MEXaHNU3MH 32 Oapare YCIOBEH OTITYCT IO O/Ipe/IeH Mepro Ha M3Ap KaHa
ka3zHa. OBa 3Ha4M JieKa OCYIEHOTO JINIIE NMa MOKHOCT Jla TOU3IPKUTIPEOCTAHATHOT JIeJ O
Ka3HaTa (IOo/eKa TOj HE yMpe) HAJBOP O 3aTBOPOT. YCIOBHHOT OTITYCT OOMYHO € yCJIOBEH
OJf IOPAHEIIHOTO U OMJHOTO OJHECYBAETO Ha OCYACHOTO JIULIE, CO MOKHOCT 32 OZPEICHU

227



T'onem Opoj eBpOIICKM 3eMjH TM YKHHaa cuTe (popMu Ha 3aTBOpaAE HA
HeonpeneseHo Bpeme, mery kou u Cpouja,® Xpsarcka’ u Illnanuja, xou ja
YTBpAMja MaKCUMaliHaTa Ka3Ha Bo Tpaewe 30-40 romunm (3a cexoja ocyna,
KOja BO IIPaKca ro 3ap>KyBa MPUHLUIIOT HA JO)KMUBOTEH 3aTBOP IO/ APYTO UME
(3aTBOp 3a HeompeneneHo BpeMe, bocha u XepierosuHa,'’ co MakcuMaHa
Ka3zHa o7 45 roauHy, a ucto Taka u [lopryranuja, koja ru ykuHa cure Gopmu
Ha TO)KMBOTEH 3aTBOP BO 1884 roamHa u ja u3peKyBa MaKCUMaIHaTa Ka3Ha Ha
25 ronunu, noxeka Hopgemika (de jure) u lllnanwuja (de facto ox 1993ronuna
1o despyapu 2018 roguHa, mpamameTo 3a Koe cera ce aedarupa MmoBTOPHO
Ja ce BoBeJe de jure NOXKUBOTEH 3aTBOp, HEj3MHATa BOOOMYaeHA MPAKTUKA
npen na crane gemMokparuja Bo 1978-1983 roauna) ja ykuHaa J0KUBOTHATA
Ka3Ha3aTBOP, HO TY 331p>Kaa v pyruTe (POpMH Ha 3aTBOPAHE HA HEOTIPEIETICHO
BpeMe.

Bo EBpoma, eauHCTBEHHTE 3€MjU BO KOM 3aKOHOT EKCIUTMIIUTHO
NIPEIBHIyBA TIOKUBOTHH Ka3HH 3aTBOP 0€3 MOYKHOCT 32 IIOMIJTYBaH-€ C€ HEKOU
coctaBHM nenoBu Ha Ob6emuHeToro KpancrBo (AHImMja, Koja To BKIIy4yBa
Benc, Ouzejkn He € npeHeceHa KOMIIETEHTHOCTa W MPAaBHUOT CHCTEM Ha
Amnrnuja cé ymre e Bo cuia Bo Benc), Xonanauja, CinoBauka u byrapuja.!!

Bo Jyxna wu Ilentpasna Awmepuka, Xonaypac, Hwuxaparea, En
CanBanop, Kocrapuka, Beneryena, Komymobuja, Ypyrsaj, bonusuja, ExkBagop
n JlomuHukaHckara PemyOnmka € ykuHara Ka3Hara JOXHBOTEH 3aTBOP.
Maxcumasnara kazuaa e 75 roguau Bo En Cansamop, 60 roguan Bo KorymoOuja,
50 ronunu Bo Kocrapuka u [lanama, 40 rogunu Bo XoHaypac, 35 roquHu BO
ExBamop, 30 romuau Bo Hukaparsa, bonusuja, Ypyreaj u Benemyena, a 25

OorpaHHYyBama W 00Bpcku. CIPOTHBHO Ha TOa, KOTa OCYACHOTO JIHMIIE ILIEIOCHO Ke ja
M3IPXKU Ka3HaTa 3aTBOp, ce MyIITa Ha ci1ybona. BpemeTo n3npikaHo BO 3aTBOP M YCJIOBUTE 32
JIOZIETTyBak-€¢ YCIOBEH OTITYCT C€ pa3IMYHM BO CeKoja jypucanknrja. Cemak, BpeMeTo JoeKa
He ce 1o0Ke paBo J1a ogHece Oapame3a YCIOBEH OTITYCT, He Ka)KyBa HUILITO 38 BUCTUHCKHOT
JaTyM Ha IyIITame Ha YCIOBHEH OTIYCT. Bo moBeKeTo 3eMjH MUPYM CBETOT, JIMLETO IITO €
MYLITEHO Ha YCJIOBEH OTIIYCTIIO OCYy/a Ha JOKMBOTEH 3aTBOP € OOMYHO YCIOBHO IYIUTEHO 32
OCTaTOKOT OJf HETOBHOT IIPUPOAEH KUBOT.

8 (1. 45, Krivi¢ni zakonik (S1. glasnik RS br. 85/05 , 88/05 - ispravka, 107/05 - ispravka,
72/09 , 111/09 , 121/12, 104/13). (http://www.fb.bg.ac.rs/download/Pitanja/Krivicni%?20
zakonik%?20RS.pdf). (IIpucraneno na: 26.3.2018).

9 C1.46, Kazneni zakon (Prociséeni tekst zakona, NN 125/11, 144/12, 56/15, 61/15, 101/17,
na snazi od 20.10.2017. (https://www.zakon.hr/z/98/kazneni-zakon). (IIPUCTAITEHO HA:
26.3.2018).

10 1. 43, Kriviéni zakon Federacije Bosne i Hercegovine. (http://www.fbihvlada.gov.ba/
bosanski/zakoni/2003/zakoni/47bos.htm). (Ilpucraneno wa: 26.3.2018).

' Criminal Code of Bulgaria (1968, amended 2010), Chapter 4, Section 1, Y. 37(2).
http://www.legislationline.org/download/action/download/id/7578/file/Bulgaria_Criminal
Code 1968 am2017 ENG.pdf. (Ilpucramneno Ha: 25.3.2018).
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ronunu Bo [laparsaj. bpasun nma makcumanna ka3zHa of 30 TOTuHH CHIOpen
CTaTyTOPEH 3aKOH W CMPTHA Ka3Ha, MPEIBHICHA CO 3aKOH 3a 3JI0CTOPCTBA
M3BPIIIEHH 32 BpeMe Ha BOjHA (32 BOSHU 3JI0CTOPCTBA, KAKO IITO CE MPEIaBCTBO,
Ne3epTHpame U OYHT).

Bo Coemunerute Amepuxancku JlpkaBu, Bo u3Bemrajor ox 2009
roguHa on [TpoekTor 3a kasHyBame'’> cyrepupaar aeka Tpeba 1a ce YKUHE
JIOKUBOTHUOT 3aTBOP 0€3 MOXKHOCT 3a ycioBeH otmnycT. Ho, opunujannurte
npetcraBuunu Ha CAJ"® 3a cipoBeyBarmbe Ha 3aKOHOT Ce€ CIIPOTUBCTaBHja Ha
MIPEIOKEHOTO YKUHYBambe. '

[Tarmrara ®peHcUC NpEemoKWI YKHHYBAaWkE€ Ha CMpTHaTa KasHa U
JO)KMBOTEH 3aTBOpP HAa COCTAHOKOT CO NMPETCTAaBHUIMTE Ha MeryHapoaHaTa
acolyjanyja 3a Ka3HeHO MpaBo. T0j, HCTO Taka, U3jaBHII JIeKa JTOKUBOTHOTO
3aTBOpame, HeOJaMHa OTCTPAHETO OJl Ka3HEHHOT 3aKOH Ha BarukaH, e camo
BapHjalldja Ha CMpTHaTa Ka3Ha.'’

Marky 3eMju HHM3 HEIHOT CBET J03BOJYyBAaaT HAa MAJIONICTHUIM Ja UM
ce M3PeKyBa Ka3Ha JIOKUBOTEH 3aTBOPOE3 MOXKHOCT 32 YCIOBHO OTHYIITAHE
WM TIOMUITyBamke; Taka Ha mpumep, AHTursa u bapOyma, AprentuHa (Ha
Bo3pact Hax 16 roguun),'® ABcrpanuja, benuse, bpynen, Kyoa, Jlomunuka,
Cenr Buncenr u I'penagunn, Conomonosure Octposu, Llpu Jlanka u CA/I.
Cnopen crynujata Ha [IpaBHmor dakynrer mpu YHuBep3uteror Bo CaH

12 http://www.sentencingproject.org/. (ITpucraneno Ha: 26.3.2018).

13 Hexom nipecysu, ocodero Bo CAJl, ro HaIMHHYBaaT MAaKCHMAITHHOT )XUBOTEH BEK HA YOBEKOT
W 3aTO0a Ce CMeTaaT 3a de facto NO)KWBOTHHU Ka3HU. J|OTIOITHUTETHO, 32 0COOEHO TPO3OMOPHHU
KPHUBUYHH J€NIa, CyIOBUTE IIOHEKOTrall 0aBaaT JOIIOJHUTEIHH FOJHHH Ha Ka3HarTa, IOKpPaj
JO’)KMBOTHOTO 3aTBOPA-E, CO IIEN Jja C€ OCUTYpa JeKa HUKaKBO J0OpO OfHecyBame HeMa 1a
pesyntupa co ociobomyBame Ha nurero. Ha mpumep, Apuen Kactpo, koj Tv KugHAmmpa
Mumren Hajt, Amanna bepu u I'nna [le Xecyc on ymunmte Ha Knmuenenn, 8o 2013 rognaa 6w
OCYIeH Ha ,,JO)KHBOTEH 3aTBOP, 1uryc 1.000 rogman™ 3a 937 KpUBUYHU MOSHH, BKIYIyBajKH
KHTHAMWpame, CHiIyBame U yoncTBo. CymoBure Bo JyxHa Adprka W3peKiie HajMalIKy IBE
Tpecyan KOW HaJMHHYBaaT efeH Bek (Ha Mojcej Cutone, 9nja mpecyna HaIMHHYBa J1Ba
vuenuymu, u Jynua ae Kok).CNN, By Eliott C. McLaughlin and Pamela Brown. “Cleveland
kidnapper Ariel Castro sentenced to life, plus 1,000 years - CNN.com” (https://edition.cnn.
com/2013/08/01/justice/ohio-castro/index.html). (ITpucraneno nHa: 26.3.2018).

4 Kevin Johnson (22 July 2009). “Report wants life without parole abolished”. USA Today.
https://usatoday30.usatoday.com/news/washington/2009-07-22-lifers N.htm. (IIpucraneno
Ha: 25.3.2018).

15 Francis X. Rocca (23 October 2014). “Pope Francis calls for abolishing death penalty and
life imprisonment”. Catholic News Service. (https://archive.is/20141024002736/http:/www.
catholicnews.com/data/stories/cns/1404377 .htm).(Ilpuctameno Ha: 25.3.2018).

16 Mecon, “InfoLEG - Ministerio de Economia y Finanzas Publicas - Argentina”. mecon.gov.ar.
(https://web.archive.org/web/20160109182945/http:/infoleg.mecon.gov.ar/infolegInternet/
anexos/110000-114999/114167/texact.htm). (Ilpucrameno Ha: 25.3.2018).
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@pannucko, camo CAJl nmaiie MaloJIETHULM KOU U3/IP>KyBajle TaKBU Ka3HU
Bo 2008 roguna.'” Bo 2009 romuna, Human Rights Watch'®*mponienyBa nexa
uMma 2.589 muaau mpecTanHuIM KOM M3ApXKYBaaT Ka3Ha J0KUBOTEH 3aTBOP
0e3 MmoxHOCT 3a ycioBeH otiyct Bo CAJL."/* CA/l ce nuaepu mo OpojoT Ha
JO’KMBOTHHU 3aTBOPCKU Ka3HHU (M 332 BO3PACHU U 3a MAJIOJIETHUIIH), CO CTAIKa
ox 50 yuma Ha 100.000 sxurenn.?!

2. 1o:kuBOTHUOT 3aTBOP BO Penybimka Makenonuja
(1erucJIaTUBHU M MPAKTUYHU ACTIEKTH)

CucteMOT Ha KpUBMYHHM CaHKIMUM BO PenyOnmka Makenonuja e
ompenener co KpuBuunuor 3akoHuk Ha PemyOmuka Makenonuja (K3M).2
Taka, KpUBUYHHUTE CAHKIMK BKJIy4yBaaT: Ka3HM, aJITCPHATHBHU MEPKH,
MepKH Ha 0e30eTHOCT U BOCIIUTHU MEPKH YH€ U3BPIIYBakhE € PErYIUPAHO CO
3aKoHOT 3a u3BplIyBamke Ha cankiwute (31UC)>. >

3a cTOpeHH KpUBUYHU JIejla MOXKE JIa C€ M3pedar CIICAHUBE KazHU: 1)
3aTBOp, 2) Mapu4Ha Ka3Ha, 3) 3a0paHa 3a BpIIewke npodecuja, ASjHOCT WIH
JIOJDKHOCT, 4) 3a0paHa 3a ynpaByBamke MOTOPHO BO3HWIIO, 5) NMPOTEpyBamke HA

17 “Laws of Other Nations”. (https://web.archive.org/web/20150627124859/http:/www.usfca.
edu/law/jlwop/other nations/).(Ilpucraneno na: 26.3.2018).

18 https://www.hrw.org. (ITpucramneno Ha: 26.3.2018).

19 Executive Summary: The Rest of Their Lives: Life without Parole for Child Offenders in the
United States”, 1 May, 2008. (https://www.hrw.org/report/2008/05/01/executive-summary-
rest-their-lives/life-without-parole-youth-oftenders-united). (IIpucraneno ma: 26.3.2018).

20 «State Distribution of Youth Offenders Serving Juvenile Life Without Parole (JLWOP)”.
Human Rights Watch. 2 October 2009. Retrieved 3 August 2011. (https://www.hrw.org/
news/2009/10/02/state-distribution-youth-offenders-serving-juvenile-life-without-parole-
jlwop).(Ilpuctameno Ha: 26.3.2018).

2l “The Sentencing Project News - New Publication: Life Goes On: The Historic Rise in Life
SentencesinAmerica”.sentencingproject.org. (https://web.archive.org/web/20131018011248/
http:/www.sentencingproject.org/detail/news.cfm?news_id=1636&id=107).(IIpucramneno
Ha: 26.3.2018).

2KpuBuueH 3akoHWK Ha PenyOmuka Makenonnja (,,CiykOeH BecHHK Ha PemyOnuka
Maxkenonuja“ 6p. 37/1996; 80/1999; 4/2002; 43/2003; 19/2004; 81/2005; 60/2006; 73/2006;
7/2008; 139/2008; 114/2009; 51/2011; 135/2011; 185/2011; 142/2012; 166/2012; 55/2013,
82/2013, 14/2014; 27/2014; 28/2014; 41/2014, 115/2014, 132/2014, 160/2014, 199/2014,
196/2015 n 226/2015).

3akoH 3a m3BpIIyBamke Ha caHkuuute (,,CayxbeH BecHWK Ha PemyGnuka Makemoruja‘
0p.2/2006, 57/2010 n 170/2013, 43/2014, 166/2014, 33/2015 1 98/2015).

% Yn, 1 cr. 2 3UC.
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CTpaHel] of] 3eMjara 1 6) 3a0paHa 3a MPUCYCTBO HA CIIOPTCKH HATIPEBapH. >/

Kasnara 3aTBOp MOXe Ja ce M3pede caMo Kako IIaBHa Ka3Ha’’ 3aTBOPOT
HE MOXe Ja Oujie TOKPaToOK Of TPHECEeT JieHa HUTY roxonr ox 20 roguHu. 3a
KpPUBUYHHTE JIeJIa 32 KOU € MPOIUIIaHa U Ka3Ha JOXKUBOTEH 3aTBOP, MOXE Ja
ce M3peue Ka3Ha JoarorpaeH 3arBop o 40 roguHm.”

AKO 3a KPHBHYHO J€JI0 CTOPEHO CO YMHCIIA € MpPOIHIIAH 3aTBOP BO
Tpacke o 20 roauHH, 3a Tenku (HOPMHU Ha TOA JIEJI0 MOKE Ja CC MPOIHUIIC U
Ka3Ha JIOKUBOTEH 3aTBOp.>’

Kasnara J10)KHBOTEH 3aTBOP HE MOXKE J1a CE MPOIHIIE KaKO €ANHCTBEHA
mIaBHA Ka3Ha.>"

Kasnara JOKHBOTEH 3aTBOP HE MOXKE Ja C€ W3PEYe HA CTOPUTEI KOj
BO BpEME Ha M3BPIIyBale Ha KPUBHUYHOTO JEJIO HE HaBpimmi 21 roguHa of
JKUBOTOT.>!

OcyneHnoT Ha Ka3Ha JIO)KMBOTEH 3aTBOP YCJIOBHO HE MOXE Jia ce
OTIYIUTH MPE A2 U3APKU HAJMATKY 25 TOIHHU. >

Cnopen Kpusnunnot 3akoHuk Ha PernyOnuka MakenoHuja, 10)KHBOTCH
3aTBOP € IPEABH/ICH 3a CIIEAHUTE KpUBUYHH ea: Youcrso,* [Tomos Hanam Bp3
7eTe Koe He HamonHmIo 14 roqunu,* Pa3zoojuuiitso,*® Pa3bojHuuka kpaxoa,*
Wsnyna,’’” Hamag Ha BO3MyXOIUIOB, OpOJI WJIM HEMOABMKHA TuIatdopma,®

Y. 33 c. 1 K3M.

2y, 48-a, K3M. BumoBu anrepHatuBHH Mepku: Ha croputenure Ha KpPUBHYHHTE Ieia
MOYKE JTa IM Ce€ M3pedaT OBHE alTepHATUBHHU MEPKH: 1) yCIIOBHA OCy/a; 2) YCIIOBHA OCyaa CO
3aIITHTEH HAJ30p; 3) YCIOBHO NMPEKWHYBamke Ha KPUBHUYHATA MOCTANKa; 4) OMIITOKOPHCHA
pabora; 5) cyacka ormoMeHa u 6) KyKeH 3aTBOp.

Un. 61, K3M. BunoBu mMepku Ha 6e30eqHoCcT:Ha cropuTenuTe Ha KPUBHYHH Jejla MOXE 12
UM Ce M3pedar OBHE MEpKH Ha 0e30emHocT: 1) 3aJ0IDKUTENHO TICUXHUjaTPUCKO JIEKyBamkbe U
YyBam-€ BO 37[PaBCTBEHA YCTAHOBA, 2) 3aJJOJDKUTEITHO TICHXH]aTPHUCKO JIEKyBamke Ha cl1000aa, 3)
33I0JDKUTEITHO JICKYBarhe Ha aJIKOXOJIMYApH M HAPKOMAHH U 4) MEeJHULIHCKO-(apMaKOIOLIKO
JIeKyBambe Ha CTOPHUTENH Ha IT0JI0B Hamas Bp3 aete 10 14 roauHu.

2. 33 c¢1.2 K3M.

Y. 35 c1.1 K3M.

Y35 cr.2 K3M.

Y35 cr. 3 K3M.

1,35 cr.4 K3M.

2Y51.36 ct.4 K3M.

3. 123 er. 2 w 3 K3M.

Yy, 188 ct. 2 K3M.

3. 237 er. 5 K3M.

Y1, 238 ct. 5 K3M.

351, 258 ct. 4 K3M.

31, 302 cr. 3 K3M.
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3arpo3yBame Ha Oe30eqHOCTAa Ha BO3AYHIHHOT cooOpakaj,”” IlpusHaBame
okynanuja,* YOHCTBO Ha MPETCTAaBHUIU Ol HAJBUCOKHUTE JP)KaBHHU OpraHu,*!
KasnyBame 3a Hajremkute GpopMu Ha KpUBHYHH Jeina,” ClpOTHBCTaBYBakbe
Ha mpeTnocTaBeH,” Haman Bp3 BOEHO JiMIle BO BPUICHETO Ha ciyxoOara,
HemnpujaByBartbe TOATOTBYBakbe Ha KpuBHYHO Jeno,” Tepopuszam,*
I'enomu,*” 3mocTopcTBO MpOTUB YoBeUHOCTA,* BOEHO 3110CTOPCTBO TPOTHB
IUBUIIHO HaceneHue,* BoeHo 3710cTopcTBO MPOTHB paHeTu u 60i1HU,>’ BoeHo
3JI0CTOPCTBO TPOTHB BOCHU 3apoOeHuIy,’’ Ymorpeba Ha HEIO3BOJICHH
cpeacTtBa Ha OopbOa,” 3moymorpeda Ha XEMHCKO WM OHOJIONIKO Opyxje,™
[lporuBnpaBHO yOHMBame M paHyBame Ha Hempujaren,™ MerfyHaponeH
Tepopu3am,> 3arpo3yBame JHIa I0J MeryHapoiHa 3amTuTa,® u 3emMame
3aJI0KHUIN.

Kazuure J0XXHNBOTCH 3aTBOP CC U3BpIIYBAdT BO HCTUTYIIMU O 3aTBOPCHU
BI/I,Z[.58 CHOpCI{ HalI€TO 3aKOHOAAaBCTBO BO YCTAHOBA O/ 34TBOPCEH BU]I CC

Y51, 303 ct. 3 K3M.

1. 306 K3M.

1. 309 K3M.

2451, 327 ct. 2 m 3 K3M.

Y51, 330 ct. 5 K3M.

Y, 333 ct. 4 K3M.

Y1, 363 ct. 2 K3M.

41, 394-6 ct. 1 K3M.

1. 403 K3M.

1. 403-a K3M.

“Y. 404 ct. 1 m 2 K3M.

0. 405 K3M.

S5, 406 K3M.

3241, 407 ct. 3 K3M.

53451, 407-6 ct. 3 K3M.

1. 409 ct. 2 K3M.

Y. 419 cr. 3 K3M.

641, 420 ct. 3 K3M.

Y. 421 cr. 3 K3M.

8 KII1 Mapuzoso u KITJI [lITum ce kKa3HEHO-TIOTPaBHH YCTAHOBH OI] 3aTBOPEH THIT CO BHCOK
CTeTeH Ha (hM3MYKO M MaTepujaHo obe30emyBame. OBa ce Ka3HEHO-IIONIPABHN YCTAHOBH 3a
M3BPIIYBamkEe HAa Ka3HA 3aTBOP 32 MA)KH BO TPACH-E MOJOJITO O TPH T'OIMHH, KaKO M Ka3HaTa
3aTBOp HAJ| IIECT MECeIa CIpeMa IMOBTOPHUIIM IIOPAaHO OCYyyBaHH Ha Ka3zHa 3aTBop. Bo oBue
Ka3HEHO-MIONPaBHH YCTaHOBH [T0CTOjaT HEKOJIKY O/IZICTICHH]ja: TIPHEMHO OJI/IeJIEHHE, 3aTBOPEHO,
MIOTyOTBOPEHO ¥ OTBOPEHO OJIJIENICHNE, O/IZICTICHUE 3a OOJTHH, CTAPH M H3HEMOILITEHHU OCY/ICHH
JUIIa, OJICIICHNE 32 OCYIACHH JINIAa CTPAHCKHU Ap)KaBjaHU | 3a JIWIa 0e3 Ip:KaBjaHCTBO.
Bunn: Apnayooscku, Jb./ Ipyescka-/pakynescku, A. (2011) ,,3akoH 3a W3BpLIyBame Ha
CaHKIMUTE: MHTETPAJIEH TEKCT CO MPEAroBOp, KPATKH 00jacHyBama M PETUCTApP HA TIOMMUTE
co mpuno3n™, Cxomje: ,,Ctynnopym* - LleHTap 3a perHOHAIIHN HCTPaKyBama U copaboTKa.
Apnayooecku, Jb./ I pyescka-/Ipaxynescku, A. (2013) ,,Ilenonoruja‘“ (ips u BTOp A1), [IpaBeH
¢axynret ,,Jyctuaujan [Ipsu* Bo Cromje, 2 Asryct C HTum, Ckomje.
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M3BpIIIyBa Ka3HATa 3aTBOP BO TPACH-€ MOAOJITO O TP TOJUHHM, KaKO U Ka3HaTa
3aTBOpP HAJ LIECT Mecella CrpeMa MOBTOPHHIIM MOPAHO OCYAyBaHU Ha Ka3zHa
3atBop.” Camo Bo KITJ] Mapu30B0 riMa moceOHO Of/IeICHUE 32 JKEHH OCYICHU
Ha Ka3Ha 3aTBOp 3a Iienara reputopuja Ha Penybnuka Makenonuja. Mcro Taka,
3aTBOpPOT MIpH30BO € enMHCTBEHATa Ka3HEHa YCTaHOBA 3a M3BPIIYBambE Ha
Ka3Hara JOKUBOTEH 3aTBOp, HAMETHATA 32 MAXKU U JKCHH, U 32 MaXXH U KECHH
CTpPaAHCKH JIpJKaBjaHU | Jinna 0e3 qpxkaBjaHcTBO. "

Jluna ocyneHu Ha Ka3Ha JOXKMBOTEH 3aTBOP, Ka3HATA ja U3PKyBaaT BO
COTJIACHOCT CO O/Ipe0HTEe 3a M3BPINYBake HA Ka3HATa 3aTBOP W TH y)KUBAar
CUTE TpaBa U MOTOJHOCTH, OCBEH OHUE KOU C€ OTPAHMYCHH CO KYKHHOT Pell
Ha yctaHoBara.®' 3Haum, Bp3 JIMIaTa OCYCHH Ha Ka3Ha J0KUBOTEH 3aTBOP CE
npumMenyBaat oapenoute ox 3MC u o MOA3aKOHCKHUTE aKTH.

Bp3 numara ocymeHu Ha Ka3Ha 3aTBOP CE MPHUMEHYBAaaT CHUTE MpaBHIia
IITO CE€ OJHECYBaaT Ha HUBHHUTE IpaBa, HO W 00Bpcku. Ha mpumep, 3a HUB
BakKaT HMCTUTE CTAaHAApAM BO TIOIVIE]] Ha CMECTYBame, HMCXpaHa, JHYHA
XUTHUEHA, OJIMOp, 3IPAaBCTBCHA 3allITUTA, BOCIHTHA paboTa, oOpa3oBaHHE,
cJI000THN aKTHBHOCTH, CIIOPT M peKpealyja, 3alITuTa Ha HUBHUTE TIpaBa co
ynorpeba Ha MpaBHU cpeacTBa UTH.* McTo Taka, BakaT MCTHTE MpaBUIIa 3a
JTUCHUTUIMHCKA OJITOBOPHOCT BO Cly4aj Ha AUCIUILTHHCKA moBpena.” Ho, Bo
OJIHOC Ha TIPOTPECHPAETO, NMa Crieln(rKa, OTHOCHO OCY/JICHO JIUIIE Ha Ka3Ha
JOKMBOTEH 3aTBOP HE MOXE J1a MPOrPECUpa OJ 3aTBOPEHO BO TOJTYOTBOPCHO
oxenenue. /%

HOTOE[, HOCTOjaT U OorpaHu4dyBamba W BO IOITICA Ha MOIOAHOCTUTC
NpeaABUIACHNU 3a 3aTBOPCHUYKATA HOHYJ]aLII/Ija. O,Z[HOCHO THC HC MOXC Ja
KOPpUCTAT IMOIrOAHOCTU KOU Hozlpa361/1paaT H3JICTYBAKLC HAABOP OO KITVY. Co
OorJICA Ha (I)aKTOT MTO TPECTMAHOT Ha OCYACHUTC JiMLd, OCYACHU HA Ka3Ha
AOKUBOTCH 3aTBOP € BO 3aTBOPCHO OAACIICHUC U CC KJIaCI/I(pI/ILII/IpaHI/I BO I'pyIia
B1 xaxo Jinija CO MHOTY BHCOK CTCIICH Ha PHU3UK, COINIACHO HpaBI/IJ'IHI/IKOT

¥ Y. 49 cr.1 3UC.

6 TomuirHy M3BEIITaN HA YIIpaBara 3a H3BPIIyBamke Ha CAaHKITHHTE Ha PermyOnnka Makenonuja
3a paboTemeTo U coctojbara Bo KazHeHo monpaBauTe 1 BOCTIMTHO MMOTIpaBHUTE YCTAaHOBH BO
Peny6mika Makenonnja. (http://www.pravda.gov.mk/tekstoviuis.asp?lang=mak&id=godizv).
(ITpucrameno Ha: 26.3.2018).

. 49 ct. 2 3UC.

024, 101-175 3UC.

8. 176-191 3UC.

8411, 154-155 3UC.

65 TIpaBHJIHHK 33 BpeMeTO TO Tpeba [1a ro MOMUHE M YCIOBUTE IITO TPeOa aa I'M MCIIOIHH
OCyIEHOTO JIMIIE BO yCTaHOBATa OJ[ ONpEAEJ]ECH BHJ WIM BO COOJIBETHO OJJICJICHHE Ha
ycranoBara ox ot Bux (23.12.2011 roguna), @wrien 10.
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32 HAYMHOT HAa KOPUCTEH-C Ha MOTOJHOCTH Ha OCYJCHHW JHMIA’® MOXeE Ja T'H
KOPHUCTAT CIICAHUBE TOTOTHOCTH: YPEyBakhe Ha )KUBOTHHOT IIPOCTOP CO JINUHH
npenmetH, [loyecto npruMame Ha IPaTKKU ¥ IPUMAakE Ha MIPATKH CO IOorojieMa
rosieMa TexknuHa (10 1 15 Kr.), IpooikeHu oceTu Bo Tpaewe o1 90 MuHyTH,
MPEeCcToj co OpavyeH WM BOHOpadeH Apyrap BO MocebHa mpocropuja 0e3
Ha30p. [Joneka, renedonnpame 6€3 Ha[30p; MOCETH HAaIBOP O IPOCTOPUUTE
Ha yCTaHOBATa; - CII000IEH U3JIe3 O] yCTaHOBara /10 7 yaca; 27 - OTCyCTBO J10
15 nena Bo TEKOT Ha TOIMHA, CO TOA IITO OTCYCTBOTO BO TEKOT HAa MECELIOT Ha
MOXe J1a Ouzie MOI0T0 Ol TPU JICHA; - IIEIOCHO WM AETYMHO KOPUCTEHE Ha
OZIMOp HAJIBOP O] yCTAHOBATa,HE MOXKE J]a TH KOpUCTar.®’

Bp3 HUB ce mpuMeHyBaaT OCHOBHM OOJIMIM HAa TpeMaH: paboTa Ha
OCYZIEHU ITUI]a, MOPATHO-€THYKO BOCHHUTYBamke U OOpa3oBaHUE, CIO000THU
aKTUBHOCTH (CIIOPT, peKpealrja, KyaTypHO-yMeTHHYKa paboTa), OCyIeHUYKO
CaMOOPTaHU3HUPAKE U MEIULUHCKU-TICUXONOIIKA TPETMaH Ha TMOOJACITHU
KaTeropuu Ha OCYACHHU JIHIa (3a OMpeAesieHO BpeMe WU 3a LEIHOT MepUo]
07l M3IPXKYBAaETO Ha Ka3Hara).®® Bp3 ocHOBa Ha yTBpAEHHUTE MOTPEOU BO
MHAMBHUAyaJIHaTa porpaMa 3a TpeTMaH, MOKPaj OMIITUTE TPETMAHCKU MEPKHU
MOJKE Jla c€ CIPOBeAyBaaT U CHEIM(PUUHU TPETMAHCKU MEPKH - TPETMaH Ha
OCYyJICHU JIMIIa Ha Ka3Ha J0XHUBOTEH 3aTBOP.® TpeTMaHOT Ha OCYICHHM JIHIA
Ha Ka3Ha JOKMBOTEH 3aTBOP CE€ OMpeselyBa Ol crneuuuyHuTe noTpedu u
KapaKTepUCTUKH Ha OCY/IeHUTE IMIIa Ha Ka3Ha J0)KUBOTEH 3aTBOP M OBO3MOXKYBa
ajianTaiyja Ha 3aTBOPCKHUTE YCIOBH Ha JKUBOT, HAMAITyBambhe HA HETaTUBHUTE
e(eKTH MTO MPOU3JIEryBaar of MO KMHATA HA Ka3HAaTa U aKTUBHO YYECTBO
BO TPETMAHCKHUTE aKTUBHOCTH, MpH(aKkame Ha OJTOBOPHOCTA 32 COTICTBEHOTO
JIEBUJaHTHO OJHECYBalb€ U YUCH-E€ Ha BEIITHHHU 32 CAMOKOHTpOJIA CO IITO Ou
ce HaMaJWI MOTEHIN]aJIoT U PU3UKOT O IOBPEAH BO 3aTBOP U OJ] MOBTOPHO
BPIICHE Ha KPUBUYHO J€710.”

Ona mTo MOXXeOHM ¢ Haj3Ha4Yajo 3a JIUIaTa OCYJACHH Ka3Ha JIOKUBOTCH
3aTBOpP € MOXKHOCTa Ja OujaT MyHITeHH Ha YCiIoBeH ormycT. OmHOCHO,
cormacHo K3M,ocyneHnOT Ha Ka3Ha JOXKMBOTEH 3aTBOP YCJIOBHO HE MOXKE
Jla ce OTIYIITH TP Ja W3APKH HajMajlKy 25 ronuHH Ka3Ha 3atBop. [Ipen
HoBesata Ha K3M 0Boj gopmalieH kputepuyM Oellie TOCTaBeH Ha U3JpIKaAHU
HajMasKy 15 roauHu.

$$TIpaBIJTHHK 33 HAYMHOT Ha KOPHCTEHE Ha IIOTOAHOCTH Ha ocyaeHu uia (,,Ciry)kOeH BeCHHK
Ha Pemry6nmka Makenonmja® 6p.173/2011).

87 Ibid.

%VmarcTBo 3a OmpesenyBambe Ha BHAOBUTE M HAYWHUTE HA TPETMaH Ha OCYICHHTE JIHIA
(,,Cyx6en BecHuk Ha PemmyOnuka Makegonuja“ 6p.173/2011).

 Ibid., anen 31.

N Ibid., anen 47.
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Co ornen Ha (hakTOT IITO HAJMHOTY O] IOKUBOTHHUTE Ka3HU 3aTBOp Oea
U3pEYeHH BO BpEME Ha BaXKCH€ Ha OBA 3aKOHCKO PEILICHME, 32 THE JIHILA Ce
MPUMEHYBA 3aKOHOT IITO Ba)KeJ] BO BpEME Ha M3BPIIYBamke Ha KPUBUYHOTO
neno. Jlocera, HEKOJIKyMUHA TO UCIIOJIHYBaaT (POPMATHHOT YCJIOB OIHOCHO
Beke MMaaT M3/Ap>KaHo 15 ronuHH, HO HUTY €[eH O HHUB HE € MYyIUTEH Ha
YCIIOBEH OTIYCT. BO MOMEHTOB MOKHOCTa J1a OUAAT YCIOBHO OTITYIITEHU €
€IMHCTBEHATa HAJEX 3a OBaa KaTeropuja 3aTBOPEHHUIIM M MOTHUB M TOTTHK
Jla ce OJHecyBaaT NMPUMEpHO Bo ycraHoBara.”' Mcto Taka, cormacHo K3M
1 3aKOHOT 32 TIOMHJIYBambe, > BO 3aBHCHOCT O] CTOPEHOTO KPUBHYHO JIEIO,
MOXe Ja TIOJIHecaT MoJ10a 3a MOMUITYBA-€ CO IITO U3pEeUeHaTa Ka3Ha MOXKE J1a
UM Cce 3aMEHH co nobiara KazHa.”

Bo ofHOC Ha aMHecTHjaTa HUTY TOCAETHHOT 3aKOH 3a aMHECTH]a, * HUTY
onue ox 19997 u 20027° amHecTHjaTa He Ce OJHECYBa Ha Ka3HHUTE JT0KUBOTCH
3arBop. Bo nmepuogor 1991-2011 uzpeuenu ce 30 ka3HM T0)KUBOTEH 3aTBOP,”’ a
neHec Toj 0poj e Beke 40 kKa3HU TOXKUBOTEH 3aTBOP. T0a Ce TOJDKU UCKITYIHBO
Ha CTOPEHHUTE TEIIKH KPUBUYHU JIeJIa BO MOCJICIHUTE TOJUHU 32 KOU CYJIHHTE
HE HU MO)Kea J1a ce OJTydar 3a rmoonaru kazHu. Bo 2016 roguHa ce u3pedeHu
YETUPH Ka3HM JIO)KUBOTEH 3aTBOP 3a CTOPEHU KPUBUYHH Jieia youcTBo; Bo2015
TOAHA — TPH 32 KPUBUYHM JieJia yOUCTBO, €Ha 3a 3JI0CTOPHUYKO 3/PYKYyBambe;
B0 2014 roguna u Bo 2013 roguHa He € U3peueHa HUTY €1Ha Ka3Ha JOKMBOTEH
3arBop; Bo 2012 roguHa — efHa 3a youctso, Bo 2011 roguHa ce u3pedeHu net
Ka3HHU JIO’KUBOTEH 3aTBOP 3a CTOPEHU KPUBUYHH Jiejia yOucTBo.’s

Bo anamusupanuor nepuoxn (1991-2011 roamna) umano BKynHO 29
3aTBOPEHULIM OCYAECHU Ha JO0KMBOTHA 3aTBOPCKA Ka3HA, KOU M3JpKyBalle

" Gruevska-Drakulevski, Aleksandra (2014) “Life Sentence Prisoners in the Republic of
Macedonia” in lustinianus Primus Law Review, No. 09, volume V, Summer 2014, Skopje:
Faculty of Law “Iustinianus Primus” in Skopje. (http://lawreview.pf.ukim.edu.mk/).
(ITpucrameno Ha: 27.3.2018).

23akoH 3a momunyBame (,,CyxOeH BecHMK Ha PemyGmuka Makemonuja“ 6p.20/1993,
12/2009 1 99/2016).

. 114 K3M.

*3akoH 3a amHecTHja (,,CiyxOeH BecHUK Ha Pemybnuka Makemonuja“, 2017).

> 3akoH 3a amuecrHja (,,Cinyx0OeH BecHuk Ha PernyOmuka Makenonuja™ op. 6/1999), unen
l:AMHecTHjaTa He ce OJHECyBa Ha JIMIAaTa OCYISHM CO NPABOCHIIHA IIpecyJa Ha Ka3Ha
JIO’)KMBOTEH 3aTBOP.

*3akon 3a amuectHja (,,CiyxOeH BecHMK Ha PemyOnmka Maxkemonuja“ 6p. 18/02 on
07.03.2002 romuHa).

" Gruevska-Drakulevski, Aleksandra (2014) “Life Sentence Prisoners in the Republic of
Macedonia” in lustinianus Primus Law Review, No. 09, volume V, Summer 2014, Skopje:
Faculty of Law “lIustinianus Primus” in Skopje. (http://lawreview.pf.ukim.edu.mk/).
(ITpucrameno Ha: 27.3.2018).

8 www.stat.gov.mk. (ITpucranesno Ha: 27.3.2018).
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Ka3Ha 3aTBOp BO 3aTBOpoT Mnpusoso. [ToBekero ox HuB ce Anbanuu (48,2%),
notoa cienar Makenoni (37,9%), Pomu (10,4%) u Typrwu (5,3%).” Cute Tue
U3BPIINJIC HAJMAJIKy €IHO YOMCTBO 3a KO€ UM € M3peueHa Ka3Ha JOKUBOTCH
3aTBOp. HUTY e/ieH 0/ HUB HE € MYIITEH Ha YCJIOBeH OTIyCcT.CHTe 3aTBOPCHUITU
Ha Ka3Ha JOKMBOTCH 3aTBOP MMaaT HUCKO HMBO Ha 0Opa3oBaHUE, MOBEKETO
O]l HUB UMaaT CEMejCTBa U Jiela u ce HeBpaboTeHu. [loBekeTo o1 HUB HE ce
3aBHUCHU OJ1 JIPOTa WK aJIKOXOJI. BHCOK MPOIEHT 0/ HUB Ce PelIuBUCTH. ™

3. MefyHapoaHH cTaHAapAHU 32 TPETMAH HA 3aTBOPEHUIIUA OCYAeHH Ha
Ka3Ha JJ0’KUBOTEH 3aTBOP M JAPYIH J0JTH Ka3HU 3aTBOP

Bo omHOC Ha TpeTMaHOT Ha JMIAaTa OCYACHUW Ha Ka3Ha JOKHBOTEH
3aTBOpP K€ C€ OCBpHEME Ha JBaTa Haj3HauajHU MEIYHApOIHHU JTOKYMEHTH,
Cmanoaponume MUHUMATHU NPABULA 3 NOCMANYBAFE CO 3AMBOPEHUYU
pesuoupanu (Hencon Manoena npasuna)® u wa Eeponckume 3ameopcku
npasuna,®® a nocedbno Ha Ilpenopaxama Rec (2003) 23 na Komumemom Ha
MUHUCMPU 00 3emjume UJIeHKU 3d YNPAsy8aremo 00 CMpana Ha 3ameopcKama
AOMUHUCPAYUJA CO 3AMBOPEHUYUME 0CYOEHU HA KA3HA OOHCUBOMEH 3AMEOD
u Opyeu doneu kazuu 3ameop.*

" Gruevska-Drakulevski, Aleksandra (2014) “Life Sentence Prisoners in the Republic of
Macedonia” in Iustinianus Primus Law Review, No. 09, volume V, Summer 2014, Skopje:
Faculty of Law “Iustinianus Primus” in Skopje. (http://lawreview.pf.ukim.edu.mk/).
(ITpucrameno Ha: 27.3.2018).

8 bid.

81 CranmapaHy MUHHMANHH OpaBHiIa 3a IocTamyBambe co 3arBopenuim (Heacon Manpena
[IpaBuna) (Pe3omynumja ycBoeHa ox crpana Ha ['enepamnoro Cobpanue Ha 17 nexemspu 2015
(o m3Bemrrajot Ha Tpetrot Komuret (A/70/490)). [United Nations Standard Minimum Rules
for the Treatment of Prisoners (the Nelson Mandela Rules) Resolution adopted by the General
Assembly on 17 December 2015 [on the report of the Third Committee (A/70/490)].
82Eppornckn 3arBopcku mpasuina (IIpemopaka Rec(2006)2naKoMuTeTOT HA MHHHCTPH Ha
npkaBuTe wieHkn) (ycBoenn on Komureror Ha MuHHCTpH Ha 11 jamyapm 2006 rommna
Ha 952 cpenba Ha 3amenmnnute mMuHHCTpH). [Council of Europe, Committee of Ministers,
Recommendation Rec (2006)2 of the Committee of Ministers to member states on the
European Prison Rules1 (Adopted by the Committee of Ministers on 11 January 2006 at the
952nd meeting of the Ministers’ Deputies)].

$TIpemopaka Rec(2003)23una Cosetor Ha EBporna Ha KOMHTETOT Ha MUHHCTPH 0 3E€MjUTE
YJIEHKH 3a YIPaBYBamEeTO O]l CTpaHa Ha 3aTBOpPCKATa aJMHHHCTpalHja cO 3aTBOPCHULINTE
OCYIIeH! Ha Ka3Ha I0)KUBOTEH 3aTBOP U APYTH 0Ty Ka3Hu 3aTtBop(YcBoeHa o KomurerotTHa
muHECTpHHA9 okToMBpH 2003 TromamHa Ha855cocTaHok HazameHuuuTe MUHHACTPHU)[Council
of Europe, Committee of Ministers, Recommendation Rec(2003)23 of the Committee of
Ministers to member states on the management by prison administrations of life sentence
and other long-term prisoners (Adopted by the Committee of Ministers on 9 October 2003
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CrangapaHUTe MUHUMAJIHY IIPaBUJIa 3@ TOCTAIyBab€ CO 3aTBOPEHULIUTE
(HMII) ce mpBHOT MOKYMEHT CO KOj C€ TapaHTHpa MpPaBHHUOT CTaTyC Ha
JMILETO OCY/IEHO Ha Ka3Ha 3aTBOP 3a BPEME Ha U3PXKYBAaHETO Ha Ka3Hara.
CrangapaHuTe MHUHHMMAJIHHM INpaBuja 3a IOCTAIlyBamkE CO 3aTBOPEHULIUTE
criaraar BO peoT Ha IPBUTE U HAjCTapuTe paBuia (MEpKH) LITO CE OIHECYBaaT
Ha TOCTAIyBamEeTO CO JIMIara OCYJIeHH Ha Ka3Ha 3arBop.** Ha maeHtnueH
HauMH THE CE€ OJHECYBAAT U Ha JIMIIaTa OCY/ICHU Ha Ka3Ha JI0’)KUBOTEH 3aTBOP.

Bo EBpornickute 3aTBOpCcKH IpaBuia, mak, moceoHo Bo wieHot 103.8 ce
HarvacyBa jieka ,,[loce6Ho BHuUMaHue Tpeda J1a ce MOCBETH Ha YTBPLYyBAHETO
Ha COOJIBETHH MPOTPaMU U PEKUMU 3a U3APKyBamhe Ha JIO)KUBOTHUTE Ka3HU
3aTBOp W JIPYrHTE AONTOTpajHM Ka3zHU 3arBop.” OTTyka, € JOHEeceHa U
[Ipenopakara Rec (2003) 23 mTo e mpeaMeT Ha aHalu3a MOAO0IY BO TPYAOT.

3.11Ipenopaxa Rec (2003) 23%

Bo 2003 roguna e ycBoena Illpenopaxa Rec(2003)23na Coeemom Ha
Espona na Komumemom na munucmpu 00 3emjume 4ieHKU 3a ynpagysarbemo
00 cmpaHa Ha 3ameopcKama AOMUHUCIIPAYUJA CO 3aMBOPeHUYUme 0CcyOeHU
Ha Ka3Ha 00XCUBOMEH 3ameop U Opyau 002U KA3HU 3ameop, KaKo pe3yinTar
Ha CJICTHUBE MPUYHHA. YKUHYBAHETO HA CMPTHATA Ka3HA BO 3€MjUTE UICHKU
pesynTupaiie co 3rojleMyBame Ha yrnorpedara Ha Ka3HUTE JOKHBOTEH
3arBop. Toa moHaTamy pe3ynTHpalie co MpeHaTpynaHoCT (IPEeHACeIeHOCT) Ha
3aTBOPUTE, IITO, TAK, MOXKE JIa TO HAPYIIH e(DEeKTHBHOTO U XyMaHO YIIPABYBAhHE

at the 855th meeting of the Ministers’ Deputies)]. https://pjp-eu.coe.int/documents/3983922
/6970334/CMRec+%282003%29+23+on+the+management+of+life+sentence+and+other
+long-+term-+prisoners.pdf/bb16b837-7a88-4b12-b9e8-803c734a6117.  (Ilpucraneno Ha:
23.3.2018).

8 Apnayooscku, Jb./ I pyescka-lpaxynescku, A. (2011) ,,3akoH 3a H3BPIITyBarbE Ha CAHKITHUTE:
HHTETPaJIeH TeKCT CO MPEAroBOp, KPaTKu 00jacHyBamba M PErHCTap Ha IOUMHUTE CO IIPUIIO3U®,
Cromje: ,,Ctyauopym*-LleHTap 3a pernoHaIHU HCTPaXKyBama U copadoTKa.

$TIpermopaka Rec(2003)23ua Coseror Ha EBpona Ha KOMHTETOT Ha MUHUCTPH 10 3€Mj-HTE
YJICHKH 3a YIPaByBambETO Ol CTpaHa Ha 3aTBOpPCKaTa aJMHHUCTpalija cO 3aTBOPCHUIIUTE
OCYIICHH Ha Ka3Ha JO)KUBOTEH 3aTBOP M APYTH JOJTU Ka3HU 3aTBop (YcBoeHa ox Komureror
Ha MuHHCTprHA 9 okrtoMBpu 2003 TommHa Ha 855 COCTAaHOK Ha 3aMEHHUIINTE MHUHHUCTPH)
[Council of Europe, Committee of Ministers, Recommendation Rec(2003)23 of the
Committee of Ministers to member states on the management by prison administrations
of life sentence and other long-term prisoners (Adopted by the Committee of Ministers
on 9 October 2003 at the 855th meeting of the Ministers’ Deputies)]. https://pjp-eu.coe.
int/documents/3983922/6970334/CMRec+%  282003%  29+23+on+the+management+
oftlife+sentence+and+ other+long+term+prisoners.pdf/bb16b 837-7a88-4b12-b9e8-
803c734a6117. (Ilpucraneno Ha: 23.3.2018).
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co 3arBopenunure. CieqHo, 3aKOHOJABCTBOTO M MPAKTHKaTa BO BPCKa CO
MEHAIMPakbEeTO Ha 3aTBOPEHUIIMTE OCYJCHH Ha Ka3Ha JOKUBOTEH 3aTBOP U
JpYyrH JOJITH Ka3HU 3aTBOP, Tpeba Ja ce ycomiacar co Oapamara COIpKaHU
B0 EBpornckara KOHBEHIIMja 32 YOBEKOBH IIpaBa U MPELEIEHTHOTO MpaBo Ha
OpraHuTe Ha KOW UM € JIOBepeHa Hej3uHaTa mpuMeHa. Mcro taka, mpuMeHara
Ha 3aTBOPCKUTE Ka3HU O]l €IHa CTpaHa, 0apa MOCTHTHYBamkE€ pPaMHOTEXa
noMery IeJuTe Ha rapaHTHpamkeTo Ha 6e30e1HOCTa, PEOT U JUCIUIUINHATA BO
Ka3HEHUTE YCTAaHOBU U OJ1 Ipyra cTpaHa, 06e30e1yBame IPUCTOjHH YCIOBH 3a
JKUBOT Ha 3aTBOPEHUIIUTE, AKTUBHU PEKUMH M KOHCTPYKTUBHU MOATOTOBKH 32
OTIYIITamkE, a CO 3aTBOPEHUIINTE Tpeda Ja ce ynpaByBa Ha HAUUH MPUIIAro/ieH
Ha WHAMBUIYAJTHHUTE OKOJIHOCTH M BO COIVIACHOCT CO Hayejara Ha IMpaBla,
€THAKBOCT U TPABEIHOCT.™

Bo IIpenopakara e nafgeHa nepuHUIM]ja HA OCYJICHH Ha Ka3Ha JOKUBOTCH
3aTBOP M Ha JOJTM KasHu 3arBop,’’ menwre,*® ommTure NPHHIUIHM3A
yIIpaByBame CO 3aTBOPEHHUIINTE KOW M3APKYBaaT Ka3Ha JIO)KUBOTEH 3aTBOP U
3aTBOPEHUIIUTE KOM U3/PKyBaar J0Jira Ka3Ha 3aTBop."

8 B. TIpeambyia, [Ipemopaka Rec (2003) 23.

87 1. 3anenurena osaa [Ipemopaka,3aTBOPEHUK OCYICH Ha Ka3Ha TOKHBOTEH 3aTBOP € OHOj KOj
U3IpXKyBa Ka3Ha J0)KUBOTEH 3aTBOP. A,3aTBOPEHUK OCY/ICH Ha JIOJITa Ka3Ha 3aTBOP € OHOj KOj
U3IpXKyBa Ka3Ha 3aTBOP WJIM Ka3HH 3aTBOP BO BKYIIHA JOJDKHUHA O MET WIIHM [TOBEKE IOJHMHH.
[Ipemopaka Rec (2003) 23.

88 2. Ilenute Ha yrpaByBame CO 3aTBOPCHHUIINTE KO M3/IPXKyBaaT Ka3Ha J0KHBOTEH 3aTBOP H
3aTBOPECHUIIUTE KOW M3/IPKyBaaT JIoJra Ka3Ha 3aTBOp, Tpeba 1a OMaaT TakBH IITO Ke:
-00e30emaT 3aTBOpHUTE 1a OWIAT CUTYpHH B 0e30€HN MecTa 3a OBHE 3aTBOPECHHUIIN H 32 CUTE
OHME KOM paboTaT CO HUB WJIM T [T0CETYBAar;

-TM OTCTpAHAT LITETHUTE e(EeKTH Ha Ka3HaTa JOXKHMBOTEH 3aTBOP M IPYIHTE JOJITH Ka3HH
3aTBOD;

- TH3rOJIeMaTHIION00PaTMOKHOCTHTE 3a0BHE3aTBOPEHHLIMA OHUIATyCIIeIIHOPAHHTEI PUPAHH
BO OIIITECTBOTO U JIa BOAAT )KUBOT CO MOYUTYBaEkE HA 3aKOHUTE [0 HUBHOTO OTIYIUTAHC.
[Ipemopaka Rec (2003) 23.

% 3. Tpeba nma ce pasmienapa3HOBHAHOCTA HAJINYHHTE KapaKTCPUCTHKU HA 3aTBOPCHHINTE
KOM M3Ip)KyBaaT Ka3Ha JTOXXMBOTEH 3aTBOP M 3aTBOPCHULINTE KOM M3IPKyBaaT Jojra KazHa
3aTBOP W MCTHTE JIa CE 3eMaT BO IIPEIBH] CO LeJl J1a ¢€ HalpaBaT HHAWBHIYaIHUIIAHOBH 32
MMIUTEMEHTAIlMjaHa Ka3HaTa(IPUHINI Ha HHANBHYaTH3aIlN]a).

4. 3aTBOPCKHOT KUBOTTpeOa Aa ce OPraHU3UPACO LEI,IITO € MOYKHO TIOBEKe,/1a Ce IPUOIIKI
JIOPEATHUOTKUBOT BO 3aeTHULATA(IIPUHIIIIT HA HOpMAIN3aIHja).

5. 3arBopenmnnuTeTpeda ma T0OMjaTMOKHOCTH 3a0CTBAapyBambCHA JHMYHA OATOBOPHOCTBO
JHEBHUOT3aTBOPCKHOT KMBOT(IIPUHIMII HA OATOBOPHOCT).

6. Tpeba ma ceHampaB¥ jaCHAAMCTUHKIIM]a MEI'yOMIO KOMPHU3HIHN IITO 3aTBOPEHHUIIUTE KOU
U3IpXKyBaaT Ka3Ha JO)KUBOTEH 3aTBOP U 3aTBOPEHHLIMTE KOM H3APKyBaaT 10JIra Ka3Ha 3aTBOp
I'M TPETCTaByBaaT 3a HaJBOpEIIHATA3acIHUIA, 32 CAMHUTE HUB,3a JIPYIMTE3aTBOPCHULHU H
3a0HHE KOM paboTaT Wil ce BO MTOCETa Ha3aTBOPOT (MIPHHIUI HAa CUTYPHOCT B 0e30e1HOCT).
7. Tpeba na ce pasmiena MOKHOCTA JaHECE CErperupaar 3aTBOPEHHLMTE KO H3IpPIKyBaar
Ka3Ha JO)KUBOTEH 3aTBOP M 3aTBOPSHUIINTE KOM M3API)KyBaaT JOJra Ka3Ha 3aTBOP CaMo Bp3
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Bo IIpenopakara ce HCTakHyBa JIeKa CO eI TOCTUTHYBAE Ha OMIITUTE
LU U MPHUIPKYBakbe KOH NMPUHLUIUTE, Tpeba Ja ce M3roTBaTr ceondarHu
TUIAHOBU 32 W3JP)KyBambe Ha Ka3Hara 3a CEKOj 3aTBOPCHUK MOEAWHEYHO.”
bunejku cranysa 300p 3a crenuduyHa KaTeropvja 3aTBOPEHUIM, OHA IITO
€ 0COOCHO 3HAYajHO € O] CTpaHaHa 3aTBOpPCKAaTa aJMHUHHCTpaIdja Ja ce
HarpaBy BHUMATEIIHA POIICHKA 3a J1a C€ YTBP/IU Jalli OJJPEICHHU 3aTBOPCHULIN
MpeTcTaByBaaT PU3MK 3a camMuTe cebe u 3a apyrute. Jlo HajroieM MOXXeH
cTereH, Tpeba Ja ce ajpecupaar KpUMHUHOTEHUTE MOTpedH co Ien Ja ce
Hamasar MpecTanuTe U MTETHOTO OJHECYBAhE Ol CTpaHa Ha 3aTBOPEHUIINTE,
KaKo 3a BpeMe Ha U3/PXKYBambETO Ha Ka3HATa 3aTBOP, TAKa U MO OTIYIITAKETO.
bunejku HUTY omacHOCTa HUTY KPUMUHOTEHHUTE MOTPeOU HE C€ MPHUPOIHO
CTaOMJIHM KapaKTePUCTUKHU, MPOIEHKUTE Ha PU3UK U moTpedu Tpeba ma ce
MOBTOPYBAaTBO MHTEPBAJIH, O CTPaHA HAa COOJBETHO O0yUEeH MepcoHall, 3a 1a
ce 3a710BoJaT Oapamara Ha IUIAHUPAKETO Ha W3/PXKYBABETO HAa KazHATa UIIH

OCHOBaHAaHMBHATA Ka3Ha(IPUHIIUIT HA HECETPETalnja).

8. MnuBuyanHUTEINIaHNpamba3a yIpaByBambe CO 3aTBOPCHUINTE KOM M3AP)KyBaaT Ka3Ha
JIO)KMBOTEH 3aTBOP M CO 3aTBOPEHUIIMTE KOWM M3/P)KyBaaT Jlojra Ka3Ha 3aTBop,Tpeda naa
ce CTpeMaTKoH o00e30emyBambe HalporpecUpameHl3 3aTBOPCKUOTCHCTEM(TIPHHIUIT  HA
nporpecupame). [Ipenopaka Rec (2003) 23.

9. Co LEeNNOCTUTHYBAKkEC HAOMIITUTCLCITUUIPUAPKYBAKE KOH HPHHIMIHTECIIOMEHATH
rorope,rpeba 1a ce M3roTBarceorn(aTHUIUIAHOBM 3a M3ApXKyBalbe Ha Ka3HATasa CeKoj
3aTBOPEHMK IoeJrHedH0.OBreIaHoBUTpeOa Ja OMiaT moAroTBEHUUPA3BUEHH,KOJIKY IITO €
MOYKHO TTOBEKE, CO aKTUBHO YYECTBO Ha3aTBOPEHUKOT, 20COOCHOKOHKPAjOTHAN3/IPIKYBAHETO
Ha Ka3HaTa 3aTBOp, BOTeCHacOpabOoTKa CO OPraHUTE 330JDKECHH 33 HaJ[30P 10 OTITYIITAKETO
1 CO IPYTH PEJICBAaHTHH OPTaHH.

10. IlmanoBuTe 3a WM3Ap)KyBalbe HA Ka3Hara Tpeda Ja BKIydyBaaT IIPOICHKA
3apU3UKOTHIIOTPEONTE HACEKO) 3aTBOPEHHK Ha CEKOPUCTAT 3a Ja 00e30emaTcucTeMarcKu
TIPUOJ KOH:

-TIPBUYHOTO PACIIOPE/lyBamke Ha3aTBOPEHUKOT;

-TIPOTPECUPALETO HU3 3aTBOPCKHOTCHUCTEMOINOBEKEKOHITOMAIIKYPECTPUKTHBHI YCIIOBHCO,
nuaeanHo, eqHaduHaIHApA3aAMOMIHATA BO OTBOPEHHYCIIOBH, IO MO>KHOCT BO 3a€/{HHIIATA;

- ydecTBOTO  BOpaborara, 00pa30BaHMETO, OOyKaTaWAPYIMTEAKTUBHOCTH  MITO
OBO3MO>KYBaaTKOPHUCHO UCKOPHCTYBambE HABPEMETO IIOMUHATO BO3aTBOPH ILITO I'M 3T0JIEMyBaaT
[IAHCHUTE 3ayCIENIHAPEHHTETPALM]allo OTITYIITABETO;

- HHTEPBEHIIMUTEN YYECTBOTO BOIIPOIPAMHU HAMEHETH3a PelllaBar-e HAPU3UIIUTEHIIOTPEOnTE,
Kak0o M 3a HaMalyBabe HAOJHECYBAbETO KOE€ TO HapyllyBa pEIOT BO3aTBOPOTH
PEeINANBUPAILETIO OTITYIITAbETO;

- Y4ECTBOTO BOPEKPEATHBHHH JIPYyTH aKTHBHOCTH3a CIIPEUyBambe mImOopOa MpOTHBIITETHUTE
e(eKTH HAJONTUTE Ka3HH 3aTBOP;

- YCIOBUTEMMEPKHTE Ha HaJ30p IITO BOJAT KOHXXMBOTCO MOYNTYBAaE HA 3aKOHHUTEH
TIPUJIArOyBambEe BO 3a€AHUIIATAIIO YCIOBEHOTITYCT.

11. TlnanmpameTro Ha U3APKyBamke Ha KazHararpeba [a 3aloYHEeITO € MOXKHO
TTOCKOPOTIONPHEMOT BO3aTBOp, Tpeba Ja Ce PEBHIMPABO PEIOBHU HMHTEPBAIM HAA CE
Moau¢unupa criopen norpedure. Ipenopaka Rec (2003) 23.
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Kora Toa € moTpedHo.”!

[ToceOHO BHMMaHME Tpeba /1a ce TOCBETH Ha CUTYPHOCTA M Oe30eTHOCTa
BO 3aTBOPOT. OTTyKa, OAPKYBaHETO HA KOHTpPOJATa BO 3aTBOPOT Tpeba na
ce O6asupa Ha ynorpeba Ha quHamHuHa Oe30eqHOCT. PacmopenyBameTo BO
noceOHM 3aTBOPH WIIM KpHJIa Ha 3aTBOPHUTE, Tpebda 1a ce 6a3upa Ha ceorndaTtHu
MIPOLIEHKU 3a PU3MK U moTpedu. Tpeba na ce HampaBaT UHTEH3UBHU HANIOPU
3a Ja ce u30erHe cerperanyjara Win JOKOJIKY Mopa Ja ce MpUMeHH, Tpeba
Jla ce Hamalld MEepHOA0T Ha HEj3MHA MPUMEHA. YIPaBYBAaHETO CO OMACHUTE
3aTBOpeHUIM Tpeba na Ouae BOACHO O MPHUHIMIIUTE COAPXKAHH BO
ITpenopakara 6p. R(82) 17 Bo Bpcka co 3aTBOPOT U TPETMAHOT Ha OIACHUTE
3aTBOPEHHUIIN.”

YTIporieHKa Ha PU3HKOT U TIOTPEOHTE:

12.011 cTpanaHa 3aTBOpCKaTa aAMUHUCTpaIHjaTpeda Jace HapaBy BHUMATETHATIPOIICHKA 32
Ja ce YTBPIH JAIMOAPEICHH 3aTBOPEHULMIIPETCTaBYBaaT PU3HK3a caMUTe ceOe U 3apyTruTe.
OriceroTHaoneHaTa Ha pU3HLIUTETpeOa JaBKIIyYHd MOXKHOCT 32 HAHECYBambe IITETaHa CAMUOT
cebe, Ha JIPYrH3aTBOPEHMIM,HAJIMIA KOU PadoTaT WM Ce BO IIOCETaHa 3aTBOPOT HIIM3a
3ae[JHUIIATa, KaKO U BEPOjaTHOCT3a OErCTBOMIN3A BPLICHECAPYTO TEIIKO KPHBHYHO NEJI0 32
BpeMe Ha JOOUBamke U3JIe3 0J] 3aTBOPOT HJIM 110 OTITYLITAETO.

13. IlpouenkuTe Ha moTpeduTe Tpeba qa HACTOjyBaaT 1a THHACHTH(UKYBAATIMIHITEIIOTPEOH
UKAPAKTEPUCTUKUTE  IIOBP3aHM  CO  KPUBHYHOTONENO  (KpUBHYHHTE  Jieyia)Ha
3aTBOPCHUKOTHIITETHOTOOTHECYBAakE  (,, KpUMHUHOTEHH TOoTpeOn™). JloHajrodeM MOXkeH
cTeneH,Tpeda 1a ce axpecupaar KpUMHHOTEHHTEIIOTPEOH €O LIeN J1a ¢e HaMaJIaTIpeCTaIuT
SHILITETHOTOOJHECYBAE Ol CTPaHA HA3aTBOPCHUIINTE, KAKO 3a BPEeMe HAM3IPIKyBambeTo Ha
Ka3HaTa 3aTBOp, TaKa MII0 OTIYIITAHkETO.

14. TloueTHaTampolleHKa Ha PH3UKOTHHA MOTpeduTe,Tpedama OmmecmpoBeneHa O CTpaHa
HaoOyueH KaJapy [0 MOXKHOCT/IA ce HanpasH BoLleHTap 3a mporeHka.

15. a. Tpeba nma ce ymorpeOyBaaT MOICpHH HHCTPYMEHTH3a NpOIICHKA HA PH3UK U
HOTPEeOH,KAKOYIIaTCTBAa 3a JIOHECYyBamkbe Ha OMIyKH3a HMIUIEMEHTHpAme Ha Ka3HUTE
JO’KMBOTEH 3aTBOP M JOJITHTE Ka3HU 3aTBOP.

b. buzejkn WMHCTPYMEHTHTE 3a TMPOIICHKA HAa PU3HUK M TOTpeOHCEeKoramcoapKaTMapruHa
Ha Ipelika, THe HUKOranl He Tpeba aa Oupar eIMHCTBEHHOTMETOXA IITO C€ KOPHUCTHUIIPH
JIOHECYBAamEeTO Ha OIUTYKH, TYKY Tpeba JaceloNoIHyBaaT COAPYru(GpopMy Ha IIPOLCHYBAbE.
c. CUTeHMHCTPpYMEHTH 3a MPOICHKHN Ha PU3HK M OTpeOm,Tpeda aa ce eBaynpaar, Taka IITo Ke
ce CII03HAAT HUBHUTE IIPEIHOCTH U CIIa00CTH.

16. BunejkHHUTYONacCHOCTAHUTYKPUMHHOTCHUTENIOTPEON Hece NpHUPOIHOCTAOMITHIKAapa
KTEPUCTUKH,IPOLICHKUTE Ha PH3HMK M MOTpeOuTpeda Ja ce IMOBTOPYBAaTBO HWHTEPBAJIH,ON
CTpaHa Ha COOZBETHO OOy4YeH IepcoHal,3a Ja ce 3a/10Bojardapamara HaIUIaHHPAmbeTo Ha
U3IPXKYBambETO Ha Ka3HaTa MIIMKOra Toa € MOTPeOHO.

17. IlponieHKHTE Ha pU3UKOTH OTpedHuTeceKoramTpeda 1a Ouaar MoBp3aHNCO YIPABYBAKETO
copmsuru morpedu.Cropen Toa, OBHEMPOICHKUTpPeOa Ja COApIKAT MPEeTlopaku 3a Hu300op
HACOOZBETHU MHTEPBEHIIMUIIN MOAN(HUKALNIHAOHNE KOM BeKece puMeHyBaar. [Ipenopaxa
Rec (2003) 23.

%2CurypHOCT U 6e30€IHOCT BO3aTBOP

18. a. OmpxxyBameTo HaKOHTpOIIaTa BO3aTBOPOT Tpeba ma cebasmpa Ha ymoTpedaHa Iu
HamMIgHA0e30eTHOCT, TOaepa3BOjHANIOSUTHBHI ~ ONHOCHOI CTpaHa Ha MEPCOHAJOTKOH
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IloceOnu mepku Tpeba Ja ce mpeB3eMaaT CcoO Led CIpeyyBambe
HaAaImMTCTHUTC e(peKTI/I Ha Ka3HUTC JOKMUBOTCH 3aTBOP U APYTUTC NOJII'M Ka3HU
3aTBOp. ,,CO 11eJ1 J]a ce cripeyar 1 1a e OTCTpaHar IITeTHUTE e(PeKTH Ha Ka3HUTE
JO)KMBOTEH 3aTBOP M JAPYTUTE JOITH Ka3HHU 3aTBOp, aJMUHHUCTpaIMjaTa BO
3aTrBOpHUTE Tpeda J1a HACTOjyBa:

-Jla ce ocurypa jJieka ce 006e30eeHr MOKHOCTH YIITE Ha MOYETOKOT Ha
W3IPKyBambETO Ha Ka3HATa, a MOI0IIHA JTOKOJIKY € MOTpeOHO, 1a UM ce 0OjacHaT
Ha 3aTBOPEHUIIUTE 3aTBOPCKUTE MPABUJIa U PYTUHU U HUBHUTE JOKHOCTH U
MpaBa;

- na UM 00e30equ Ha 3aTBOPCHHIIMTE MOXXHOCTH J]a HAlpaBaTr JIMYeH
n300p BO IITO € MOXKHO TIOrojieM Opoj Ha pabOTH O] JTHEBHUOT 3aTBOPCKHU
JKUBOT;

3aTBOPCHULINTE3aCHOBAH ~ HALBPCTHHA  HWIPABUYHOCT,BO KOMOWHAIjaco pa3Oupame
HaHUBHATA JIMYHA CUTYallljauCeKOjpU3HKOJl CTPaHa Ha WHIUBUIyJTHHI3aTBOPEHHLIH.

b. Tamy Kaje IOTO Ce€ KOPHCTAT TEXHUYKUYPEOHM,KaKOAJIAPMH M CHUTYPHOCHH KaMepH,
THEeCceKoTamTpeda JaceI0ToNHyBakhe Ha METOIUTE HaAWHAMIYHA0€30eTHOCT.

c¢. Bo pamkuTe Ha TpPaHHIHUTEHEONXOIHH 3a0e30€IHOCT,PyTHHCKOTOHOCECHEHAOPYK
je, BKIy4yBajKd OTHEHO OpPY’KjeHICHIPEINON CTpaHa Ha JHMIaTa KOM C€ BOKOHTAKT CO
3aTBOpeHHUIINTE, Tpeda a Oume 3a0paHeTOBO KPYTOT Ha 3aTBOPOT.

19. a. 3arBopckuTepexmMuTpeda Oa Cce€ OpraHM3upaaT Taka INTO Ke OBO3MOXKAT
(rrekcuOMITHUpeaKknr3a MeHyBambe Habapamara 3a 6e30€IHOCT U CHTYPHOCT.

b. PacmopenyBameTo BO MOCEOHM3AaTBOPHUIIIMKPHIIAHA 3aTBOpHUTE,Tpebda na ce Oa3zmpaHa
ceorn(aTHUIPOLICHKH 38 PU3HKU NOTPEOMU Ha 3HAYECHETO HACMECTYBAKETO HA3aTBOPCHULIN
BOCPEIMHUKOM BOJAT CMETKAa 3aHMBHHTE IMOTPEOM M 32 KOM ITOCTOM BEPOjaTHOCT JeKa Ke
TOHAMAJIATPU3UKOT.

c. Iopaan MOCEOHNPH3UIMUUCKITYYUTEITHH OKOJHOCTH, BKIYUIyBajKu T M Oapamara of
CTpaHa HacaMHUTE 3aTBOPEHHUIIM, MOXKE Ja MMa IOTpe0aox HEeKaKoB BHJ HacerperarujaHa
WHIUBUAyaTHU3aTBOpeHHI. Tpeba 1a ce HampaBar MHTCH3UBHH HAllopH3a Ja ce
n30eTHeCeTperalyjaTarmInI0KOIKy MOpa 1a ce IpUMEHH, Tpeba Aa ce HaMalld TepPHOI0THA
HEj31HAa MPIMEHA.

20. a. Enuauiute co mMakcuMaiHa 6e30emHoCTTpeda /1a ce KOPHCTATCAMOKAaKO ITOCIEIHO
CPEICTBOMPACIIOPEYBAKETO BO OBHE SAMHUIUTPeOa PEOBHO J1a OHie peBUANPAHO.

b. Bo paMKnTe HaeOIUHHIIATE CO MakCHMaiHa 0e30emHoCT, Tpeba ma ce HampaBH pas3iiukKa
Mely PpEeXHMHTEBO OJHOC HAHAYMHOT Ha IOCTAIyBamkbecoO 3aTBOPCHHULUTE Kaj KOH
MIOCTOMUCKITYYUTEIIHAOMACHOCT OJ0SrCTBOMIMOIIACHOCT, KAKO M HAYMHOT Ha IOCTAaIlyBarbe
CO OHHE 3aTBOPEHUIIN KOM NPETCTaByBaaT PU3HUK 3a JPYTUTE 3aTBOPEHULM H/MIN3a OHUEKOU
paboTar WM ce BO [I0CeTaHa 3aTBOPOT.

c. ConmomkHa MOYHUT KOHOTHECYBAhETO Ha 3aTBOPEHUIINTEN0e30e THOCHUTE Oapama, PeKIMHTE
BO COMHHIIMTE COMaKCHMalHa 0e30emHOCT,Tpeda /1a IenaT KOH MOCTUTHYBamkepeIakCupaHa
arMocdepa, 1a 0BO3MOXKAT IPYKEHe MeI'y3aTBOPEHHUIINTE, CJI000/1a Ha ABIKEEHE BO PAMKHTE
HaeMHUIIATA U Ja HyZIaT rojieM 0poj HaaKTUBHOCTH.

d.YripaByBameTO CO OMTaCHUTE3aTBOPEHUIIITPeOa 1abu e BOIEHO OANPHHINITNTECOIPKAHIBO
[Ipemopakara 6p. R(82) 17B0 Bpcka CO3aTBOPOTH TPETMAaHOTHAONMACHUTE3AaTBOPEHUIIH.
[Ipemopaka Rec (2003) 23.
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-la UM TIOHYIM COOJBETHHM MaTepUjaHU YCIOBU M MOXHOCTH 3a
¢u3nuKa, MHTEIEKTyallHa U €eMOILMOHAIHA CTUMYJIallnja;

-Jla pa3BUe MPUjaTeHU TPHJATENICKH U3ajH HA 3aTBOPCKH MPOCTOPHH,
meben nykpacu.

[TocebHMBHUMaHUE Tpeba1acenOCBETH HayHAIIPE Iy Bakhe HAKOHTAKTUTE
CO CEMejCTBOTO, 1A BO Taa HACOKa 3aTBOPEHUIIMTE Tpeda Ja ce CMECTyBaar,
KOJIKY IIITO € MOXKHO TTOBEKE,BO3aTBOPH IITOCE HAOTaaTBOOIM3NHAIOHUBHUTE
ceMmejcTBamiid ONWCKM POAHMHU W Jla C€ JO3BOIYBAATIUCMA, TelIe(OHCKU
MOBUIIMUIIOCETH, KOJIKY IIITO € MOYHO MOYECTO U KOJIKY ILTO € MOXKHO IIOBEKE
Jla ce MOYMTyBa NMpuBaTHOCTA.

Mopa aa ce HMOTTHKHYBaaT APYrd KOHTAKTH CO HAJBOPCUIHHOT CBET
(pucTAar 10 BECHULIUTE, PAANOTO U TEJICBU3HjaTa M HAJIBOPEIIIHU TOCETHTEIIH).
[ToceOHK Hamopu Tpeba 1a ce HalpaBar 3a Jia ce OBO3MOXH JI0/IC/TyBatbe Ha
paznuuHu HOopMH Ha U3JIe3 0] 3aTBOP.”

Hcto Taka, ,,3aTBOPCHHUIIMTE Tpeda Ja MMaaT MPHUCTAIl J0 COOIBETHO
COBETYBAmbE, IIOMOIII ¥ ITOJIPIIKA, CO I

-/1a CC COOYATCOCBOUTC KPUBUYHUACIIA, COLITCTATA IITO I/IMjaHaHpaBI/IJIC
HAXXPTBUTCHUCO ouio KaKBUY1YBCTBAaHAa BHUHA ITOBP3aHU CO TOA,

-Aa CC HaMaJd PHU3HUKOTON CaMOY6I/ICTBO, OCO66HOHCHOCpeI[HO
noocyngara,

-JIa C€ OTCTPAHATIITCTHUTE e(DEKTH HAIOJITHUTE Ka3HH 3aTBOP, KAKOIITO
CEHMHCTUTYIIMOHAIM3AIIN]a, TACHBHOCT, HaMaJicHacaMo10BepOau nenpecuja.

%TIpasuio 21, [Tpenopaka Rec (2003) 23.

% 22. Toce6Gun Hamopu Tpeba J1a ce HarpaBaT 3a Ja Ce CIIPEuH HapyIIyBamkeTO Ha CEMEjHUTE
BPCKH. 3a Taa mex:

-3aTBOPEHULINTE Tpeba Jja ce CMEeCTyBaar, KOJIKy IITO € MOXKHO IOBEKe, BO 3aTBOPH LUTO ce
Haoraat BO OJM3WHA 10 HUBHUTE CEMEjCTBA WIIH OJIMCKU POIHUHHY;

-Tpeba Ja ce 103BOJTyBaar IUCMa, TEINe(OHCKU MOBUIM M MOCETH, KOJIKY IITO € MOXKHO
MOYECTO M KOJKY IITO € MOXKHO ITOBEKe Ja ce IIOYMTyBa NpPHUBATHOCTA. JIOKOJNKY TakBaTa
oxpenda ja ToBeqyBa BO OMACHOCT CHTYPHOCTa M 0e30eqHOCTa MM JOKONIKY € OIpPaBIaHO
CO OmIIe] Ha NPOLEHKATa Ha PU3UKOT, OBHE KOHTAKTH MOXAT Ja OMIaT NPHUAPYKEHH CO
pa3ymMHH 0e30eTHOCHH MEepKH, KaKo IITO Ce CIeNleh-¢ Ha KOPECTIOACHIjaTa v IPETPECH Ipe
u monocetute. Ilpenopaka Rec (2003) 23.

%5 23. a. Ucto Taka, Tpeba JacernoTTHKHYBAAT IPYTUTEe KOHTAKTHCO HAJBOPEITHHOT CBET,KaK0
IITO Ce MIPUCTAIIO BECHULIUTE, PAIHOTO U TeJICBU3HjaTa M HaJBOPELIHUIIOCETHTEIIH.

b. TlocebnmHanopuTpeba ma ce HampaBaT3a a C€ OBO3MOKHIOAETYBAmEe HapazIHIHU
¢dopMu Ha W3ME3 O 3aTBOP, JNOKOJKY € TOTpeOHO Mommpuapyxkda, BOAEJKH CMETKa 3a
MpUHIMNHATEnpeaBuaeHN Bo [Ipemopakata 6p.R(82) 163a m3ne3 ox3arsop. IIpemopaka Rec
(2003) 23.

%TIpasuio 24, ITpeniopaka Rec (2003) 23.
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IToceOna rmaBa IIpemopakara mocBeTyBa Ha IOCEOHH KaTeropuu
Ha 3aTBOPCHUIIM KOM W3/IPXKYBaaT Ka3Ha JIOKHBOTEH 3aTBOp MM
Jpyra Joira Ka3Ha 3aTBOp, KakKO INTO Ce€: CTPAaHCKH 3aTBOPCHHIN,’’
PaHJIMBHU3aTBOPEHHIIN, Ty ILIEBHO pacTpoeHu,”’nocrapu3aTBOPECHUIIUT
e,'cMpTHO OonHM  3arBOpeHUIH,'”! KEHHM 3aTBOPEHHYKH,'*MasioeTHH

9725.3aTBOPCKHUTE BIaCTUTPeOa 1a OMIaT CBECHU 3aMOYKHOCTHTE 3apeTaTpujaliijaHacTPaHCKH
3aTBOPEHHLM IpEIBHACHA KAKOMOXHOCT co EBporickara koHBeHIHMja3a TpaHcdep
HAOCYICHIUIHIIAIIN CO OIIaTe paTHU0TOBOPH COCOOABETHAaTa3eM]ja. CTpaHCKUTE3aTBOPEHHUIIN
Tpeba ma Ommar wH(pOPMHUpAaHW 3a0BHE MOXHOCTH. TaMmy Kale IITOpenaTpHjalijaTaHe
€MOXKHa,3aTBOPCKUOTMEHAIMEHT HIpaKTHKaTa Tpedaga ce pPaKoBOAAaT —OANPUHLIUITUTE
Hallpenopaxara 6p. R (84) 12Bo Bpcka coctpanckute 3aTBopeHun, [Ipemopaka Rec (2003)
23.

%8 26. Tpeba 1a ce HarpaBaT HATIOPH 32 [1a CE 3AIITUTATPAHINBUTE3aTBOPCHHUIIN O3aKaHUHITOLT
TPETMaHOJ CTpaHa Ha IPYTUTE3aTBOPEHMIM.J[OKOJIKY € HeOIXo[HAa cerperaudjara 3apaid
3aIITHTAO0]] IPYTH 3aTBOPEHUIH, Tpeba aa ce n30erHyBaleIocHa H30Jallijan 1a ce 0o6e30enu
6e30emHa cpearHa Koja ke MM Ipy’ka MOJIpINKa Ha 3aTBopeHurure. [Ipemopaka Rec (2003)
23.

% 27. Tpeba ma ce mpe3emMar MEpKH3a Jia c€ OBO3MOKHYIIITE BO paHa (basa CIeljaTncTHIKa
JMjar€o3a Ha 3aTBOPEHHLMTE KOMCEWIMKOM IOCTaHalle JYLIEBHO PAaCTPOCHH HMIa UM Ce
obe36enmcooaBereH TpetMman.Tpeba ma ce ciemar ymarcrBatamaaeHuBo I[Ipemopakara Op.
R (98) 7B0 Bpcka COCTHUYKHTEHW OpPraHW3ALHNCKUTEACIIEKTHHA3APAaBCTBEHATA 3aIITHTa BO
3arBopute. [Ipenopaxa Rec (2003) 23.

100 28. Ha mocrapure3arBopeHniute Tpeba Ja UM cermomarasapaiyd OIpXKyBambe Hamo0opu
CTaHmapAMHA(QU3NYIKO M MEHTAJTHO 37paBje. 3a Taares, 3aTBOpckara ympaBarpeba na
00e30enu:

-[IPUCTAIT IO COOJIBETHUANJAarHOCTUYKH YCIYTH HIICUCHE;

-MOKHOCTH 3a paboTa, Be>KOUH Apyrd aKTHBHOCTH KOU C€ IIPUJIAroJeH! Ha HHANBHIYaJIHUTE
(U3MYKN MIMEHTAJIHHU KallalliTeTHHA 3aTBOPEHHUKOT;

-INETETCKUCOOIBETHAXPAHA, 3€MajK TH BO TPEABUJA AUETCTCKUTE MOTPEeOM of moceOHa
ncxpana. [Ipemopaka Rec (2003) 23.

10129, a. Co menma UM ce OBO3MOKHM HACMPTHO OOJTHUTE3aTBOPEHUIMIAYMPATIOCTONHCTB
eHo, Tpeba J1a ce 3eMe BO IPEIBH/ MOXKHOCTA Ja Ce OTIIYLITAT, TaKa IITOTHE Ke MOXaT Ja
OMIaT3TPIKeHNN ke MOXKaT Ja YMpaTHaaBOp Of 3aTBOPOT. Bo cekojciydaj, 3aTBOpcKaTa
ympaBarpeba /Ja BIOKHM MaKCHMaIHHHAIIOpHAa UM 00e30e1d HaoOBHE3aTBOPEHHUIINHM Ha
HUBHHUTE CEMEjCTBACOOABETHA MOAAPIIKAN IPHIKA.

b. Vlcto Taka, co 11eJ1 1a UM ce TOMOTHE HAOHHE3aTBOPEHHIIN, KO MMaaT OMJIo KaKBa jkesda 3a
MpakTH9YHa padoTa, Ha MpuMep, n3paboTKa HaTeCTaAMEHT,TOATOTOBKH 3a IMOrpeod, UTH., Tpebda
Jla UM ce Jane coonseTHa momor. [Ipenopaka Rec (2003) 23.

12°30. . bumejkmwKeHUTE3aTBOPCHUUKUITPETCTABYBAATOOMIHOMA — OPOjOMOHHEKOH
W3PXKyBaar JOJITH Ka3HH 3aTBOPIIIM Ka3Ha JOXKHUBOTEH 3aTBODP, HHIMBHIYaTHUTCIIAHUPAba
3a M3AP)KYBAaKETO HA HUBHUTE Ka3HUTPeOa BHUMATEIIHO 1a ce3eMaT BO IPEABH CO LeT 1a I'H
3a/I0BOJIATHUBHUTE CHENH()UIHNA TIOTPEOH.

b. [ToceOHMHATIOPU3A)KEHUTE3aTBOPCHUYKH Tpeba 1a CeHanpaBar 3a:

- HUBHO 37IpY’KyBambe,KOJIKY LITO € MOYKHO,CO OIIITAaTa MOIyJalijaHaKeHHU3aTBOPEHUYKH, CO
IeT Ja ce M30erHeconnjaaHa H30Jammja;

-aBabEIPHUCTAI 10 NOCEOHH YCIYTH3aKeHH3aTBOPCHUYKH KOM OMiIe JKPTBH HadU3MUKa,
MEHTAaJIHaH CeKCyallHa 3J10ynoTpeda.
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3aTBOpeHuIy. '

,,CIlelnjaHarprka 1 BHUMaHueTpeOa J1a ce MOCBETHHAKOHKPETHHUTE
NpOOJEMHIINTO  TPOHM3IETyBaaT  OA3aTBOPCHUIMTE3a  KOM  MOCTOM
BEPOjaTHOCTJEKa Ke TO TIOTPOIIaT CBOJOT TPHPOACH >KUBOT BO 3aTBOD.
[ToToYHO, MITaHMPAKETO Ha M3APKYBAmETO Ha HHMBHATa KasHa, Tpeba 1a
Oujie TOBOJHOAWHAMHUYCHOM JIa KM OBO3MOYKH J1a MMaaT KOPUCT Oy4eCTBOTO
BO3HAYajHMAKTMBHOCTHH COOJIBETHHIIPOTPAMH, BKIIYYyBajKHHHTEPBEHIIMN
U TICHXOCOLUjaHUYCITyTH JN3ajHAPAHN 3a Ja MM [OMOTHAT Jace CrpaBaTr
COM3IPIKYBa-ETO Ha HUBHATA Ka3Ha. '™

3eMajku BO TIpEABH] JEKa IOCTIIEHAIHHOT TPETMaH € 3HavajHa
aJlka BO TIPOIECOT Ha YCIENIHA pecoldjainu3anija W pEeuHTerpalmja
Ha3aJ BO OmmrTecTBoTo, [Ipemopakara mocBeTyBa moceOHa IaBa 3a oBaa
npobieMaTrka, ' Kako u 3a 3aTBOPSHUIIUTE Ha KOM UM € OTIIOBUKAH YCIIOBHHOT

¢. Ha majkuTexon u3ap)KyBaar Ka3Ha JOKHBOTEH 3aTBOP WIIM J0Jra Ka3Ha 3aTBOp, HeTpeda
Ia UM Onje OHEBOMOXKEHO Ja OujarT co HUBHUTE MaJIM Jela, CaMo 3apaJiHUBHATAKa3Ha.
KoramanmurenenaocranyBaaTco CBOjaTa Majka, 3aTBOpCKara aIMHUHHUCTparmjatpeba ma
00e36emncooaseTHu ycioBu. [Ipemopaka Rec (2003) 23.

10332, g.MasnoneTHUTE3aTBOPCHUIINCO M3PEUCHH JIONTH Ka3HH 3aTBOP,Tpeda ma ce apiKarT
CaMOBO MHCTUTYLUH WIHEIUHUINHAMEHETH 3aHUBHHUTE CIICIIHjaTHUIIOTPEOH.

b. PexxuMuTe U TUIAaHUPAKETO HA U3PXKYBAETO Ha Ka3HATa 3a OBHE MAJIOJIETHHULH, Tpeda
Ja Ouzar BOACHM O[] CTpaHa Ha PEJIEeBaHTHUTE NPUHLIMIINTE YTBPICHU Bo KoHBeHIHMjaTa Ha
OObenmHETHTE HAIMY 3a TIpaBaTa Ha neTeto 1 Bo [Ipemopakara Op. R (87) 20 3a counjananTe
PEaKMUKOH MAJIOJIETHUYKATa ACIUKBEHIMja U Tpeda Jace mocBeTH NoceOHO BHUMAHHUE Ha!
- 06e30emyBame Ha COOIBETHA €AyKaIlja M 00pa30BaHuE;

- moTpebaTa a ce oApIKyBaatr ONMUCKHA KOHTAKTH CO HUBHHUTE POJUTEIH U CEMEjCTBOTO;

- 06e30emyBame Ha COOIBETHA MOIPIIKA H HACOKHA BO HUBHHOT EMOIIMOHAJICH Pa3Boj;

- OBO3MOXKYBarhe Ha COOIBETEH CIIOPT M PEKPEaTHBHU aKTUBHOCTH;

- BHHMATEJHO IUIAHUPAkE Ha TPAaH3HMLMjaTa O PEKHM 3a MaJIOJICTHO JIMIE BO PEKHUM 3a
TTOJTHOJIETHO JIUIIE, BOJIEjKM CMETKA 3a TMYHUOT Pa3Boj Ha MajoneTHoTo jure.[Ipemopaka Rec
(2003) 23.

W4T Ipasmio 31, Ipemopaka Rec (2003) 23.

15 VmpaByBame coperHTerparmjara BO ONIITECTBOTOHA 3aTBOPCHHIM KO H3IPXKyBaaT Ka3Ha
JO’)KMBOTEH 3aTBOPHIMIOITA Ka3Ha 3aTBOD:

33. Co menma WM ce OBO3MOXKH Ha 3aTBOPEHHIIMTE KOW H3APKyBaaT Ka3HA JOKHBOTEH
3aTBOPIUTH/IONTA Ka3HA 3aTBOP, /1a TO HAAMIHATOCOOCHOPOOIeMOTHA TPEMUH OJONT IIPECTO]
BO 3aTBOP KOH JKMBOT BO 3a€IHHLIATa CO IOYUTYBAakE HAa 3aKOHUTE, HUBHOTO OTITYIITameTpeda
na Ouie MOArOTBEHOOAHAIIPEIH a Ce 3eMe BO IPEABU 0COOEHO CIICIHOBO:

— morpebaraza OJPENCHUIUIAHOBH Npel] M 10 OTHYIITAKETO INTO Ce OIHecyBaaT Ha
pEJIeBaHTHUTE PH3HLMUIIOTPEON;

— JIOJDKHO pasliieqyBambeHa MOXHOCTA 3aJ00MBame HAOTIYCTH IPOJOJDKYBAmkE 110
OTIIYIITAkhETO Ha: NPOrpaMHUTe, WHTEPBEHUIMUTCHIMTPETMAHOT Ha KOj OWJe IOABPrHATH
3aTBOPEHHINTE3a BPEME Ha H3/IPIKYBAHETO HA Ka3HATA 3aTBOD;

— motpebara 1a ce MOCTUTHE TeCHa COpaboTKa Mery 3aTBOpcKaTa aIMHHHCTpAIHja, O eaHa
CTpaHa M OPTaHUTE 33J0JDKSHH 3a BPILICHE HAA30p 110 OTIYIITARmETO, OPraHUTe 3a/I0JDKEHH
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ormycrt.'%

Bo nmoceOHa 11aBa ce pa3paOOTeHH M NPUHIUITATE IITO CE OJJHECYyBaar
Ha nepcoHanoT. [loceOHO ce WCTakHyBa JeKa ,,cO OIIe[ Ha Toa IITO
MIEPCOHAJIOT KOj PabOTH CO 3aTBOPCHHUIIUTE OCYIEHH Ha Ka3Ha JIOKHWBOTEH
3aTBOP W OHHUE OCYIIEHM Ha JI0jra Ka3Ha 3aTBOp, Tpeba Ja ce CIpaBHCO
CHenU(PUIHATETIOTCIIKOTHUIIOCTABEHH O] CTpaHa HAOBUE 3aTBOPCHUIH,
THE Tpebajga MMaaTcrenyjaiHa o0ykanorpeOHa3a U3BpIIyBalke HA HUBHHUTE
nowkHocTu. Mcro Taka, ,,cO OIIeMHA3rOJIEMEHUOT PU3UK 3aMaHUITYaIdja
HaBPaOOTEHHUTEO]] CTPaHA HA3aTBOPCHHUIIUTEKON W3PIKYBAATIOITUKAZHU
3aTBOp, Tpeba 1a ce 0xpabpyBa MOOKIIHOCT U poTalldjaHa mepcoHaor. %

3a MPY>KakE COLUjaTHA U MEIULUHCKH YCIIyTH, O pyra CTpaHa.

34. OnoOpyBameTo HMHMIUIEMEHTANMjaTa HAYCIOBHHOT OTIYCT 3a 3aTBOPCHHUIUATE KOU
W3IpXKyBaaT KazHa [OKMBOTEH 3aTBOPHJIM JOJITa Ka3Ha 3aTBOp, Tpedamga ce PaKoBOOH
onnmpuHIUNuTe HaBeneHnBo [Ipemopakara Rec (2003) 223aycioBeHormycT. [lpenopaka Rec
(2003) 23.

1093aTBOpEHUIIN HA KOM UM € OTIIOBHKAaH YCJIOBHHOT OTIYCT: 35. JIOKONKY, Ha 3aTBOPEHUKOT
Ha KOj My € M3pedyeHa Ka3Ha JO)KMBOTEH 3aTBOP WJIM JOJra Ka3Ha 3aTBOp, My C€ OTIIOBHKA
YCIIOBHHOT OTIIYCT M € BpaTeH BO 3aTBOP, NPHHIHUIINTE IITO CE MPETXOAHO HABEACHH,Tpeda
Jla TIPOoIDKAT Jace mounTyBaar. OcobeHo, Tpeba /1a ce HalpaBH ITOHATAMOIITHA MTPOIICHKaHA
PHU3UKOT MKPUMHHOTCHHTENOTPEOMH HCTUTE Jla C€ MCKOPHUCTAT 3au30Mpame HAaCOOIBETHO
npepacnopenyBambe  HIIOHATaMOLIHUMHTEPBEHIMN,COLEeN  IOAr0TOBKaHA3aTBOPEHUKOT3a
CKOpPO TIOBTOPHO 3eMarb¢ BO NPEABUA 3a OTIYLITAamEH PEUHTEerpaldja BO 3aeqHUIATA.
[Ipemopaka Rec (2003) 23.

0 Tlepconan:

36. BompuHIum,BpabOTYBameTO, CENeKIujaTta, oOykara, yCIOBHTE 3a  paboTa
MMOOMITHOCTA,Kako HIPO(GECHOHATHOTO OJHECYBaleé HABPAOOTCHHTE 3aJ0DKEHH 32
3aTBOPEHHLINTE KOM U3IP)KyBaaT Ka3Ha JIO)KUBOTEH 3aTBOPUIPYTH JIOJITH Ka3HH 3aTBOP,Tpeda
Jla ce PaKoBOJATON IpUHIMIUTEcoAp kaHu Bo [Ipenmopakara 6p.R(97)123amepconanor koj ce
3aHMMaBa COMMIUIEMEHTAIHja HACAHKLIMHTEHMEPKHUTE.

37. a. Co omen Ha Toa IITO MEPCOHANOT KOj pabOTH CO 3aTBOPEHHIINTE OCYACHH Ha
Ka3Ha JOXKMBOTEH 3aTBOP M OHHE OCYAEHM Ha JoJra KasHa 3aTBOp, Tpeda lia ce CIpaBHCO
CIIelM(UYHUTEIIOTCIIKOTHUIIOCTABeH! O] CTpaHa HaoBHE 3aTBOPEHHLM, THE Tpebana
“MaaTrcrenyjaiHa o0ykanoTpeOHas3a N3BPITyBakbe Ha HUBHUTE JOKHOCTH.

b. Ilepconanor ocobero Tpedamga Omme oOydueH mamMa IeIOCHO pa30mpare3anHaMIYHATa
6e30e/IHOCT, Taka MITO K& MOXKE Ja TO KOPHCTHOBO]IIPUCTAIT 32 0€30€THOCT MPUI3BPIITYBAKHETO
Ha JOJDKHOCTHTE.

c.CennopuTe, CHENMjalCTUTE W MEPCOHANOT 33aJ0DKEH 3a HAA30p, MCTO Taka, Tpeba na
Ooumar oOydeHHIa TO HaAIYIEAyBaaT HIOAAPKyBaaT IEPCOHAJIOT KOj € Ha OCHOBHO HHBO,
puynoTpedaTa HaJHHAMHIHATa0e30€IHOCT.

38. Co oOmIegHa3TONEMEHHOT pPH3UK 3aMaHWIyNIaIja HaBpaOOTCHHWTEOA  CTpaHa
HA3aTBOPEHUIINTEKON M3APIKYyBaaTAONTHKA3HA 3aTBOP, Tpeba aa ce oxpabpyBa MOOMIHOCT U
porarnmjana nepcoHanort. [Ipenopaka Rec (2003) 23.

39. Tpeba ma ce ompKyBaaT PeJOBHH COCTaHOIIMH IHCKYCHUMET'YPa3THIHUTEKATeTOPHH Ha
MIepCOHAJI, CO LIeJI Jace IOCTHIHE | J1a CE OAPKYBACOOABETHA pAMHOTEKAIOMel'ypa3oupameTo
Ha poOJIieMUTe Ha 3aTBOPEHHUKOT CO COYYCTBYBamE M CTPOrocTa HaKoHTpojara. [Ipenopaka
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Cocema Ha kpajotr Bo [Ipemopakara ce ucrakHyBa morpebara of
CIIPOBE/IyBalkE MCTPaXyBama. ,,Ipeda Ja ce CIpoBeayBaaT HCTpPaKyBarba
3a edekTuTeos KazHara JOKMBOTEH 3aTBOP M OJ JIONTUTE Ka3HH 3aTBOP,
CO Tmoce0CH OCBPT HAJCIOTIITO C€ OJHeCyBa Ha(aKTOPUTEKOH TI'H
CIpeYyBaaTIITeTHUTES(HEKTHH IPOMOBHPAETO HAKOHCTPYKTUBHOTO
NPWIATOJyBamkbe HA3aTBOPCKHOT >KUBOT. ' Tpeba ma ce cmpoBemyBaar
u o0jaByBaaT eBalyallud 3a €(EeKTHBHOCTAa HANpPOrpaMHUTEHAMEHETH 3a
no700pyBamke HAITPUIIATOAYBahETOBO 3a¢/IHUIIATa 110 OTHYIITAamkeTo. !

3akiaydox

VYKUHYyBamb€TOHA CMpPTHAaTa Ka3HaBO 3€MjUTE WiICHKHHAa EBpomckara
VHuja pesyntupaile co3roieMyBamke Ha yrnoTpedaTaHa KazHUTE JOKUBOTEH
3atBop. Toa moHaTamy pe3ynTupaiie ConpeHaTpynaHocT (IPeHacelIeHOCT) Ha
3aTBOpUTE, IIITO, MAaK, MOXKE J]a TO HApYIINEe(EeKTHBHOTOMXYMAaHOYIIPABYBakhE
CO 3aTBOPEHHULIUTE.

Bo ronem 6poj eBpoICKH JIp>KaBH, JOKUBOTHHOT 3aTBOP € €(UKACHO
ykuHat.Ka3Hara JOKMBOTEH 3aTBOP MHOTY €BPOICKH JPXKaBH ja YKHHYBaar
U TIpeABUAYBaaT JOJITOTPaeH 3aTBop BO Tpaewe o 15, 20, 30 u 40 ronunmu.
Manky 3eMju HU3 LEIUOT CBET JI03BOJIyBaaT Ha MAJIOJICTHUIIM Jla UM CE€
U3pEKyBa Ka3Ha JO)KUBOTEH 3aTBOP 0€3 MOXKHOCT 32 YCIIOBHO OTIYIITAC HITH
NoOMIJTyBamkbe. Bo HeKou apaBH, Kako, Ha mpuMep, Bo KaHaga u Bo Hekou
aMEpHUKaHCKH JP)KaBU Ka3HATa JIOKMBOTEH 3aTBOP MOXKE JIa CE M3peUe TypH U
3a cOOOpakajHU JICTHKTH.

KasHata n0XKMBOTEH 3aTBOp € HajcTporara Ka3Ha Koja MOXe Ja ce
uspede Bo PemybOnmka MakenoHuja 3a TEMIKH (CEPHO3HM) KPUBUYHU Jela.
Cornmacno KpuBnuynmor 3akoHuk Ha PenmyOnuka MakenoHuja D0XXKHBOTEH
3aTBOP MOXKE J1a ce U3peye 3a 25 KpUBUYHH Jelia, Co Toa mTo Bo HammoT K3 3a
JieNia U3BPIICHHU CO YMHUCIIA Kaj KOU € MPONHIIaHa Ka3Ha 3aTBOP BO TPACHE O]
20 roauHH, 3a TEIIKU GOPMHU HA THE JIeNa, 3aKOHOT aJITEPHATHBHO MPOITUIIIAI
U Ka3zHa JOKMBOTEH 3aTBOpP. 3a KPUBUYHUTE JIeNa 32 KOM € MPOMHINaHa U
Ka3Ha JIOKMBOTECH 3aTBOP, MOXKE J1a C€ U3peUe Ka3Ha JOJIroTpaeH 3arBop ox 40
ronuHu.Ka3HaTa T0)XMBOTECH 3aTBOP HE MOJKE J1a C€ TPOIUIIIE KAKO SIMHCTBEHA
r1aBHa ka3Ha.Ka3Hara TOKMBOTEH 3aTBOP HE MOXKE JIa CE U3pPEUe HA CTOPUTEI
KOj BO BpPEME Ha M3BPIIYBake Ha KPUBUYHOTO JIEJIO HE HaBpIIwiI 21 ronuHa

Rec (2003) 23.
% Ipasmio 40, ITpemopaka Rec (2003) 23.
1®¥TIpasmio 41, Ipemopaka Rec (2003) 23.
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Ol ’)KMBOTOT.

Bo PenyGnuka MakenoHuja ce u3peKyBa JOKHUBOTEH 3aTBOP CO MOKHOCT
3a YCIIOBEH OTIYCT IO M3Ip)kaHW 25 roawHM (mpen HoBenara Ha K3M oBoj
(dhopmasieH kputepruyMm Oellie TOCTaBeH Ha W3MIpKaHU HajMaKy 15 ronuHn).

Ka3zHunre 10KMBOTEH 3aTBOP CE M3BPIIYBAaaT BO UCTUTYLIUH O]l 3aTBOPEHU
Bua.Camo Bo KIIJI MapuzoBo nma moceGHO OIe/IeHHE 32 KeHU OCYJIEHU Ha
Ka3Ha 3aTBOp 3a IiesiaTa Tepuropuja Ha PermyOnmka Makenonuja. Mcro Taka,
3aTBOpOT Mpu30oBo € ennvHCTBEHaTa Ka3HEHA yCTaHOBA 3a M3BPIIYyBamkEe Ha
Ka3HaTa JOXKMBOTEH 3aTBOpP, HAMETHATA 3a MAXXH U JK€HU, U 32 MaXKU U KCHH
CTPAHCKH JIp>KaBjaHU W JIAIa Oe3 IP>KaBjaHCTBO.

JIuna OCYyACHH Ha Ka3Ha NOKHMBOTCH 3aTBOP, Ka3HATA ja HU3aAp)KyBaar BO
COri1aCHOCT CO O,[[pe,[[6I/ITC 3a U3BPLIYBAKLC HA Ka3HATa 3aTBOP U I'M YKHUBAAT
CUTC IIpaBa U MOTOAHOCTHU, OCBCH OHHUEC KOH CC OIPpaHUYCHU CO KyI’(HI/IOT pea
Ha yCTaHOBara.

Bp3 numara ocyneHu Ha Ka3Ha 3aTBOp CE NMPHMEHYBAaT CHUTE MpaBUIIa
IITO Ce OJHEeCyBaaT Ha HHBHHTE IpaBa, HO M 0OBpcku. McTo Taka, BaxkaT
WCTHTE TpaBWJIa 32 TUCIMILTHHCKA OJATOBOPHOCT BO CITy4aj HAa AUCIUTUIMHCKA
noBpena. Ho, BO OHOC Ha MpOTrpecUpameTo, MMa crenupuka, OITHOCHO
OCYICHO JIHMIIE HAa Ka3Ha JOXMBOTCH 3aTBOP HE MOXKE Jia Tporpecupa Of
3aTBOPEHO BO TIOJIYOTBOPEHO OJICIICHHE.

[Totoa, mocTojaT W OrpaHWUYyBamka W BO TIOIVIE] HAa TOTOAHOCTUTE
MPEIBUICHU 3a 3aTBOpeHHUKaTa mnomynanuja. OIHOCHO THE HE MOXeE Ja
KOPHUCTAT MOTOJHOCTH KOH MO/Ipa30oupaar usierysame Haasop ox KITVY.

Bp3 HUB CC MPUMCHYBAaaT OCHOBHU O6J'II/II_II/I Ha TpE€MaH, a Bp3 OCHOBa
Ha YTBpACHUTC HOTpC6I/I BO MHAWBUAYAJIHATA IIpOorpamMa 3a TpCTMaH, HOKpaj
OMNIITHUTC TPECTMAHCKHU MCPKHU MOXKE Ha CC CIIpOBEAyBaaT U CHCLII/I(i)I/I‘-IHI/I
TPETMAHCKU MEPKH - TPCTMAH HAa OCYACHU JIMIA Ha Ka3Ha JOKHUBOTCH 3aTBODP.
TpeTMaHOT Ha OCYICHH JIMIa Ha Ka3dHa NOKUBOTCH 3aTBOP CC OIIPCACITYBa O
CHCHI/I(bH‘IHI/ITe HOTpe6I/I N KAapaKTCPUCTHUKU Ha OCYACHUTC JIMIIA HAa Ka3Ha
AOKHUBOTCH 3aTBOp W OBO3MOXYBa az[anTauI/Ija Ha 3aTBOPCKUTC YCJIOBU
Ha JXHUBOT, HAMAJIYBalkhb€¢ Ha HCTATHBHUTC eq)eKTI/I IToO HIpousjieryBaaTr OJ
AOJDKMHATAa HAa Ka3HaTa U AKTHUBHO Y4YCCTBO BO TPETMAHCKUTC AKTHBHOCTH,
npmbaf(a}be Ha OAI'OBOPHOCTA 3a COIICTBCHOTO ,Z[eBI/IjaHTHO OIHECYBAKLC U
YUCHC HAa BCUITUHU 3a CAMOKOHTpPOJIa CO HITO Ou ce HaMaJIII HOTeHHI/IjaHOT
W PU3UKOT O] ITOBPECIU BO 3aTBOP MU O[] IIOBTOPHO BPIICHC HA KPUBHUYHO ACIIO.

Ona mTo MOkeOM € Haj3Ha4ajo 3a JINIaTa OCyACHU Ka3Ha JOKHUBOTCH
3aTBOpP € MOXKHOCTa Ja OujaT TMyIITeHH Ha YCiIoBeH oTmycT. Jlocera,
HCKOJIKYMHHA I'0 MCIIOJIHYyBaar q)OpMaJ'IHI/IOT YCJIOB, HO HUTY €JCH O/ HUB HC

247



e MyIITEeH Ha YCIOBEH OTIycT. Bo MOMEHTOB MOKHOCTa Jja OMAAT YCIOBHO
OTIYILITEHU € €IMHCTBEHATa Ha/IeXk 32 OBaa KaTeropyja 3aTBOPEHULIM U MOTHB
U TOTTHK Ja C€ OJHECyBaaT NPUMEPHO BO ycTaHoBara.lcTo Taka, cormacHo
K3M u 3akoHOT 3a NOMUITyBam€, BO 3aBUCHOCT Off CTOPEHOTO KPUBUYHO JIENIO0,
MOXe€ J1a TIofIHecaT Moj10a 3a MOMUITYBakhEe CO IITO U3pEeUeHaTa Ka3Ha MOXe Jja
UM ce 3aMeHHM co noldiara ka3Ha.Bo ojHOC Ha amMHecTHjaTa HUTY MOCIETHUOT
3akoH 3a aMHecTHja, HUTy oHue o1 1999 u 2002 amHecTHjaTa HEe ce OJJHECYBa
Ha Ka3HUTE J10)KUBOTEH 3aTBOP.

Bo nepuonor 1991-2011 Bo Penybnuka Makenonuja uspeuenu ce 30
Ka3HM JIO’)KMBOTEH 3aTBOp, a JieHec Toj Opoj e Beke 40 Kka3HU JOKUBOTEH
3aTBOp. Toa ce JOIKM MCKIYYHMBO Ha CTOPEHHTE TEIIKA KPUBHYHH JIea BO
IIOCJICAHUTE I'OAUHH.

Bo ogHOC Ha TpETMAHOT Ha JTUIIaTa OCYJACHH Ha Ka3Ha JIOKUBOTEH 3aTBOP
Ce UCTaKHyBaaT IBaTa Haj3HAuajHU MeT'yHAPOIHU TOKyMeHTH, CmanoapOHume
MUHUMATHU NPABULA 3a NOCMANY8are o 3ameopeHuyu pesuoupanu (Hencon
Manoena npasuna) n Esponckume 3ameopcKu npasuia, a TOCEOHO Ha
IIpenopaxkama Rec (2003) 23 na Komumemom na munucmpu 0o 3emjume
YjleHKU 3a YRpasyearbemo 00 Cmpana Ha 3ameopckama AOMUHUCMPAYUja co
3ameopenuyume ocyo0eHu Ha KazHa 00HCUBOMEH 3amEop U OpyeU 002U KA3HU
3ameop.

CrangapaHuTe MUHUMAJIHY MPaBUJIa 32 TOCTAITYBalbe CO 3aTBOPEHUIIUTE
(HMII) ce mpBHOT DOKYMEHT CO KOj C€ TapaHTHpa MpPaBHUOT CTaTyC Ha
JUIETO OCY/IEHO Ha Ka3Ha 3aTBOp 3a BpeMe Ha M3IPKyBambeTO Ha Ka3Hara.
CrangapaHuTe MUHUMAJIHHM TpaBuja 3a TOCTANyBambe CO 3aTBOPEHUIIUTE
crnaraart BO peIoT Ha TPBUTE U HajcTapuTe MpaBuia (MEPKH) IITO C€ OJJHECYBaaT
Ha MOCTAITyBamk-ETO CO JIMIIaTa OCY/IeHHU Ha Ka3Ha 3aTBop. Ha naenTuueH HauuH
THE Ce OJIHECYBaaT U Ha JIMIaTa OCyJAeHH Ha Ka3Ha JOKHBOTEH 3aTBOP.

Bo EBpornickure 3aTBopcku npaBuia, nak, noceoHo Bo uiaeHot 103.8 ce
Harjacysa Jieka ,,[locebHo BHMMaHMe Tpeda Ja ce MOCBETH Ha YTBPAYBAHETO
Ha COOABCTHHU IIPOrpaMu U pCKUMU 3a U3PKYBAbC HA JOKHWUBOTHUTC Ka3HU
3aTBOp M JpyruTe AONTOTpajHH Ka3HM 3arBop.” OTTyka, € JOHEeceHa U
[Ipenopaxara Rec (2003) 23.

Bo [Ilpenopakara, Meryapyroro, MoceOHO ce HarjacyBa JieKa
Ounejku cranyBa 300p 3a crneuuM(puYHa KaTeropuja 3aTBOPEHUIM, OHA
MTO € O0COOCHO 3Ha4ajHO € OJi CTpaHaHa 3aTBOpCKaTa aJIMMHUCTpAIja
Jlace HampaBM BHUMATEIHANPOIIEHKAa 3a Ja ce YTBPAU JaMOApPENIEeHU
3aTBOPEHULIUIIPETCTAByBAaT PU3NK3a caMHTe ceOe U 3aJipyTuTe.

248



[Toce6HO BHMMaHUE Tpeba J1a ce MOCBETH Ha CUTYPHOCTA U 0e30e1HoCTa
BO 3aTrBOpOT. [ToceOHM Mepku Tpeba Ja ce mpeB3eMaaT co LeJl CIpeYyBambe
HAIITeTHUTE €(PEKTH Ha Ka3HUTE JOKMBOTEH 3aTBOP M JAPYTHTE JOJTH
ka3Hu 3arBop.lloceOHM BHMMaHMe Tpeba Jla ce TOCBETH Ha yHaNpeIlyBambe
Ha KOHTaKTHTE CO CEMEjCTBOTO, MOpa Jla c€ MOTTUKHYBAar JPYTd KOHTAKTH
CO HAJBOPCLIHHMOT CBET, a MOCEOHMHAnopuTpeda Ja ce HampasaT3a Ja ce
OBO3MOKHUJIOJICTTYBah¢ HAPA3IMUHU (POPMHU Ha M3JIe3 O] 3aTBOP, HEIITO IITO
HE TPEIBUICHO COIIACHO aKTyeHaTa peryinaTuBa Bo Penyoirka MakenoHuja.
Hcro Taka, 3aTBOpeHHIIUTE TPeOa Ja UMAATIIPUCTAIZOCOOIBETHO COBETYBAbE,
MOMOII U MOJIPIIKA. 3eMajKi BO MPEABH JeKa MOCTICHAIHUOT TPETMaH €
3HaYajHA ajika BO MPOIIECOT Ha YCIEIIHA PeColHjalnu3alija i peuHTerpaiuja
Ha3aJ BO OIITECTBOTO, [Ipemopakara mocBeTyBa moceOHa TIiaBa 3a OBaa
npoOJieMaTHKa, KaKko U 3a 3aTBOPEHHUIIUTE HA KOU MM € OTIIOBHKAH YCIIOBHUOT
OTITYCT.

Bo noce6na rmasa Ha [Ipenopakara ce pa3paO0oTeHU U MPUHIUITUTE IITO
ce ogHecyBaar Ha nepcoHanoT. [loceOHO ce ucTakHyBa Jieka co Orvie/l Ha Toa
IITO MEPCOHANOT KOj pabOTH CO 3aTBOPEHUIIMTE OCYJCHH Ha Ka3Ha JOKHUBOTEH
3aTBOp M OHHUE OCYIACHHM Ha JoJra Ka3zHa 3aTBOp, Tpeba Ja ce CIpaBHCO
CHEeNU(PUIHUTEIOTEIIKOTUUIIOCTABEHH OJf CTpaHa HAOBHE 3aTBOPEHUIIH,
Tue Tpebaga MMaarcrenyjaiHa ooykanorpeOHas3a U3BpIIyBalkbe HA HUBHUTE
nobkHOCTU. McTo Taka, cO OmIeqHa3roIieMEHHOT PHU3UK 3aMaHHITylaluja
HaBpaOOTEHUTEO]] CTpaHa HA3aTBOPEHHUIIMTEKOM H3JP>KyBaaTIOITUKa3HU
3aTBOp, Tpeba aa ce oxpaOpyBa MOOMIHOCT M poOTalijaHa nmepcoHanoT. Bo
[Ipenopakara ce uctakHyBa u orpedara oJ CIpoOBEIyBakbE HCTPAKYBaAbA.

Cocema Ha KpajoT, Kora craHyBa 300p 3a Ka3Hara 3aTBOp, T€HEPAIHO,
MOXeE /1a ICTaKHEME OpOjHH KPUTHKHU CO OTIeN Ha (aKTOT IITO BO OCHOBATa
Ha Ka3HaTa 3aTBOP JIEKH PENPECUBHOCT, PETPHOYTHUBHOCT, MYHHUTHBHOCT,
a oI Ipyra cTpaHa, UCTara ce TMPUMEHyBa CO LEJ pPecolHjaiu3aiuja Ha
KPUMHHAJIIIHUTE, IIITO CE jaByBaaT KAKO KPajHO aHTATOHUCTUYKH I1€JIM HAa Ka3HaTa
3atBop. [loHaramy, ce HaracyBa MeCUMU3MOT U Pa30dyapaHOCTa Ol HETOBHUTE
edextn. KasHenompaBHara Teopuja 300pyBa 3a TPETSKHO HETAaTUBHOTO
JIejCTBO Ha Ka3zHaTa 3aTBOp. 3aTBOPOT HE TH OCTBapyBa OYEKYyBAHHUTE
MO3UTUBHU €()EKTH BO OJHOC Ha peCcOIfjan3aliyja u COIMjaHa aanTamuja.
3aTBOPOT CTUIMAaTU3Mpa, LWIUPU ,,KPpUMHUHAJIHA 3apa3a’, HeyTpajau3upa, ro
M30JTUpa OCYJACHOTO JIMLIE Of] CHTE, IITO 3HAYW OJ] TIO3UTUBHUTE BJIMjaHU]ja HA
OIIITECTBEHATA 3a¢/IHUIIA, TO OJJaJIedyBa O]l CEMEjCTBOTO, O PaOOTHUOT M
po(eCHOHATHHOT aHTXKMaH. 3aTBOPUTE C€ *YUMIIUIITA 33 OCYJACHHUTE JIHIIA.
OBa, 0co0OeHO ce OIHeCyBa Ha IONTOTPajHATE Ka3HU 3aTBOP. THe HE caMo IITO
HEMaaT TIO3UTUBHO BJIMjaHWE BO IPaBell HA MPEBOCIHTYBAKE U TOMPABAHE
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Ha OCYJCHMUTE JHIA, TYKYy, HAallPOTHUB, NPOW3BEIYBAaT PELUIWBUCTH WU
MICUXHUjaTPUCKH CITyYaH.

OTTyka, cO 1en chpedyBame HaITeTHUTE e(eKTH Ha Ka3HHUTe
JIOKUBOTEH 3aTBOpP M JIPYrHTE JOJTH Ka3HM 3aTBOpP, Ha 3aTBOPEHUIIUTE
KOM M3/pKYyBaaT Ka3Ha JOKMBOTEH 3aTBOpP U JIPYTH JOJITH Ka3HU 3aTBOP,
Tpeba 1a UM ce TMOHYAATCOOABETHH MAaTEPHUjaIHUYCIOBH W MOXKHOCTH3a
¢bu3nyKa,MHTENEeKTyallHal ~ €MOLIMOHAJIHACTUMYJIAllMja; Ja Ce€ pa3BUe
MpHUjaTeHu MpPHjaTelICKU TU3aJHHA3aTBOPCKH MPOCTOPUH, MebOen HyKpacu,
3aTBOpEHUIIUTETpeOA ]a Ce CMECTYBAAT, KOJIKY IIITO € MO>KHO ITOBEKEe,BO3aTBOPU
ITOCE HAO0raaTBOOIM3WHAJIOHUBHUTE CEMEJCTBAWIM ONUCKA POJHUHU;
Tpeba 1a ce J03BOIyBaaTnucMa, Tene(OHCKH MOBULIMUIIOCETH, KOJIKY IITO €
MO>KHO MOYECTO U KOJIKY IITO € MOKHO TIOBEKE J1a c€ TIOYUTYBa MPUBATHOCTA,
MPUCTAI0 BECHUIIUTE, PAJAMOTO U TeJIeBU3MjaTa U HAJABOPEIIHUIIOCETUTEIH.
[Tocebuunanoputpeba na ce HampaBaT3a Ja CE€ OBO3MOXKUIOCITYBAHkE
Hapa3nuyHu (opMH Ha u3JIe3 OA 3aTBOp, Ja C€ HaMald PHU3UKOTOI
caMoyOHCTBO, OCOOCHOHEMOCPEAHO IMOOCYaTa; /a C€ OTCTPAHATIITETHUTE
edeKTH HaAJONTUTe Ka3HU 3aTBOP, KAKOUITO CEHMHCTUTYIIMOHAIN3AIN]a,
MaCUBHOCT,HaMaJieHacaMoJIoBepOau fenpecuja.
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Prof. Dr. Aleksandra Gruevska Drakulevski*

INTERNATIONAL STANDARDS FOR TREATMENT OFLIFE
SENTENCE AND OTHER LONG-TERM PRISONERS

The author of the paper refers to the international standards for the
treatment of prisoners sentenced to life imprisonment and other long sentences
of imprisonment. In a separate chapter, the author analyzes the legislative
and practical aspects of the sentence of life impri9sonment in the Republic of
Macedonia, and gives a brief comparative overview of legislative experiences
regarding this sentence.Regarding the treatment of persons sentenced to life
imprisonment, the two most important international documents, the Standard
Minimum Rules for the Treatment of Prisoners Revised (Nelson Mandela
Rules) and the European Prison Rules, and in particular the Recommendation
Rec (2003) 23 of the Committee of Ministers to the States members of the
management by the prison administration with prisoners sentenced to life
imprisonment and other long sentences of imprisonment, are analyzed.

The author of the paper concludes that in order to prevent the harmful
effects of sentences of life imprisonment and other long prison sentences,
prisoners serving life sentences and other long prison sentences should be
offered appropriate material conditions and opportunities for physical,
intellectual and emotional stimulation; to develop a pleasant and friendly
design of prison rooms, furniture and ornaments; prisoners should be placed,
as far as possible, in prisons located close to their families or close relatives,
letters, phone calls and visits should be allowed, as often as possible and as
far as possible to respect privacy, access to newspapers, radio and television,
and external visitors. Special efforts should be made to allow the release of
various forms of exit from prison, to reduce the risk of suicide, especially
immediately after conviction; to eliminate the harmful effects of long prison
sentences, such as institutionalization, passivity, reduced self-esteem and
depression.

Key words: punishment, life imprisonment, long sentences of
imprisonment, international standards, treatment.
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IIpog. op banwa Kawhenan*

KOMEHTAP ITPABHOI' CTABA BPXOBHOI' KACAIIUOHOI" CYJIA
IHOBOJIOM T3B. CJIYYHAJA ,,JABHOBEJIEXKHUYKH 3AIINUC*

UDK:347.232:347.961.4(497.11)(094.8)
Original research paper

Abcmpaxkm: Bpxosnu xacayuonu cyo Cpouje je yceojuo npaenu cmae
(koju je nmpeomem xomenmapa), Ha ceonuyu I pahanckoe oodemerba Kojum
je pewiasao cnOpHO NpasHo NUMArbe NO80OOM 3AXMe8d OCHOB8HOZ2 CyOd U3
Kypuymnuje. Ocnosnu cyo uz Kypuwymnuje je numao: /la nu 3akwyuenu y2eoeop
0 npomemy HenoKpemHoCmu modxce 0a Oyoe OCHO8 3a YNuc npasa cojune,
ako uma obnux jagnobenexcnuykoe 3anuca? Ha nomenymoj ceonuyu Bpxosnu
Kacayuonu cyo je, umajyhu y 6udy Kaxko je peueHo ,,n00e/beHy CMYpyH)
jasnocm“, 3ayzeo npasnu cmas: ,, Yeoeop o npomemy nenokpemuocmu
cauurber y popmu jagHOOeNeHCHUUKO2 3anuca npeocmasba NOO0OHY UCNPABY
3a ynuc npasa ceojune ‘. Cmae xoju je Bpxosnu kacayuonu cyo ¢oopmynucao, y
oupexmmoj je cynpomuocmu ca nozumuenum npagom Cpouje jep cy rwume 8au
CHaze cmasmene 00pedbe nocebHoe 3aKkoHa Koju ypehyje my ooracm - 3akona
0 npomemy HenoKpemHocmu, npekpuiene cy oopeode 3aKoHa 0 NapHUYHOM
NOCMYNKY, Kao u 3akona o ypehery cyooea. Osum cmasom yHema je npasHa
Hecu2ypHocm y 080j mamepuju a mume je OOwno u 00 NOHOBHOZ CYKOOA
HaoneHcHoCmu usmely aogokama u jagHux OenexcHuxa.

Kwyune peuu: jasnobenedxcHuuku 3anuc, 3akoH o ypehery cyooea,
3GKOH 0 npomemy HenoKpemHoCmu, npaso ceojuHe.

1. YBon

JpkaBa MpeKo 3aKOHO/IaBHE BJIACTH JOHOCH allCTPAKTHA [TpaBHA paBUIIa
KOjUMa yTHUYe Ha MOHAIIalke MOojeMHAllA U THME CTBapa MPHUBATHO NpPaBHU
nopenak. MelhyTum, HUje TOBOJHPHO camMo MOCTOjamke MpaBHUX Mporuca, Beh
je moTpebHa 1 rapaHIMja ApkaBe J1a he TH npornucH 1a ce momTyjy. Y ckiamy
ca THUM, NPEKO CYJCKe BIACTH, JpKaBa IUTUTHU U OAp)KaBa MPaBHU MOpEIaK.
Cyncka BiacT je ApKaBHU OpraH IPEKO Kora ce OCTBapyje MpaBOCyIHA
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¢ynkumja. Cyamjcka (yHKIMja y cebu caJp ki MOHOIION KOjU TOApa3syMeBa
JIOHOIIIEHE CYACKMX OJUIyKa Tj. NpUMEHY oaromapajyhux mnpommca Ha
KOHKpETHE ciy4ajeBe. [Ipornucu 4mHe mpaBHH CHCTEM, a MPaBHU CHCTEM
MOCTOjH J1a OM ypeauo MoHallamke NojeNHIA IpeMa YTBp)eHUM paBruiInMa.
[Tponrcu nMmajy 3aiatak Aa GOpMYIIHIIY OMIITAa MECTa U a Tpajy HeoapeheHu
nepuoj. YInpaBo Ta BbUXOBa KapaKTEPUCTHKA j€ U HHXOBA MaHa, jep MPOIUCH
KOjU Cy HampaBJbeHH Ja Ou JyXe Tpajaiu Cy CTaTMYHHM U MHepTHH. Jlakie,
JPYIITBEHH OJHOCH HE KOPECIOHAMpPajy YBEK ca IMpONuCcHMa, rna usmehy
BUX NOoCcTOju oapehenn Hecknan. Mmu Kako TO JIeMO pede YyBeHU Cylauja U
npodecop UBommesuh: ,,Y Tom Heckiiany, HUYE, pacTe U Jaje TIO0BE MpaKca
cynoBa, Hactojehu 1a o0ane HOPMATUBHOT M CTBAPHOT MPUOJIIIKU, CBECHA J]a
X HHUKako He Moke cactaButu™.! Cyjcka mpakca MmpeacTaBjba JparoleH U
HYXaH KOPEKTHB CYMOPHHUX U O€3JIMYHMX IPOMHUCA, KOja yAaxibyje MPaBHOM
NopeTKy HoBy eHeprujy. CynoBu, 1akiie, UMajy UMIIepaTHB 60pOe 3a MpaBeIHo
JieNamke U jeHako nocryname. O OBUX Ueja mona3u U BpxoBHU KacalimoHu
CYIl KOjH KpO3 yTBphHBamke HaueIHUX IPAaBHUX CTAaBOBA U MPAaBHUX CXBaTamba,
KpO3 pellaBame CHOPHHUX NMPaBHHUX MHUTamka U KPO3 JOHOLICHE OUIyKa IO
IIPaBHUM JIEKOBHMa ,,CTBapa‘“ M MpUMeEYje IpaBo.

Cucrem cynosa y Perry6nuiu CpOuju je moctaB/beH 3aKOHOM O ypehemy
CYZIOBa KOjUM j€ MPOITUCAHO JIa Cy CYJIOBH CAMOCTAJIHU U HE3aBUCHU JIPKaBHU
OpraHu Koju mTuTe ciobojie u mpasa rpahaHa, 3akOHOM yTBpheHa TpaBa U
HHTEpeCce MpaBHUX cyOjekara u 00e30el)yjy ycTaBHOCT U 3aKOHUTOCT.? 3aKOHOM
0 ypehemy cymoBa BpxoBHU KacalmoHu cya je onpeheH kao HajBUIIU cyd y
Perryonmuin Cp6uju. HaanesxHocT BpXoBHOT KacalmoHOT Cyza je MmojesbeHa
y IIBE KaTreropuje: jeHa ce OJHOCH Ha TOCJIOoBe cyl)ema a apyra ce OJHOCH
Ha MMOCJIOBE M3BaH JEJIOKpyra cyhema. Y mpBy Ipyiy HaUICKHOCTH® criaaa
OJUTyYHBAKE y TIOCTYIIKY MO BaHPEJIHUM IPABHUM JIEKOBUMA; OJUTYYHBAHE
0 cykoOy HaJIe)KHOCTH HM3Mel)y Cy[oBa, ako 3a TO HHje HaJJIe)KaH JPyrd
CyIl; U OJIyYMBaWkE O MPCHOIICHY HAIJICKHOCTH CyloBa. Y APYTY TpyIy
Ha/UIeXKHOCTH! craja yTBphHUBambe HAuelHMX MPABHHUX CTaBOBA KOjU CITYXKe
3a yjenHauaBame CyACKe IMPaKce; pa3Marpame MPUMEHE 3aKOHAa M JIPYTHX
NPOTIKCa; pa3MaTpame paja CyIoBa; UMCHOBAWkC Cyldja YCTaBHOT Cyla; U
JlaBakbe¢ MUIIJbCHA O KaHAUIATY 3a MpeceIHIKa BpXOBHOT KacallmoHOT cy/a.

* Baapennu npodecop DaxynTera 3a MOCIOBHE CTyIHje U IpaBo, beorpaz

' Bopan Usomesuh, Jlupekran morien ca ctpane, beorpam, 2014, ctp. 158.

2 3akoH 0 ypehemy cymona, (“Ca. macauk PC”, 6p. 116/2008, 104/2009, 101/2010, 31/2011 -
Ip. 3aKoH, 78/2011 - mp. 3akown, 101/2011, 101/2013, 106/2015, 40/2015 - np. 3axon, 13/2016,
108/2016 u 113/2017).

3 Unawn 30. 3akoH o ypehemy cymosa.

4 Unan 31. 3akoH 0 ypehemy cymosa.
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BpxoBHu kacamuoHu cya’ kpo3 bunten cynacke mpakce o0jaBibyje
IpaBHA CXBaTama KOjUMa yjeqHadaBa CYJICKY MpPaKCy W TNpaTh MpPaBUIIHY
npuMeHy 3akoHa. Takole, y bunteny ce 00jaBibyjy ¥ MpaBHHM CTaBOBU KOjU
Cy pe3yiTar peliaBama CIIOpHHUX MpaBHUX MHUTamka. be3 0063upa mTo y Haem
MIPaBHOM CHCTEMY (KOjU je OCIIOHEH Ha TePMAHCKH CHUCTEM), Cy/ICKa Mpakca
HUje pOopMaIHO U3BOP MpaBa, OAIYKE U CTABOBU BPXOBHOT KacaloHOT cyaa
ycMepaBajy W Ha4ellHo ,,Be3yjy* MOCTyNama HIDKecTeneHuX cymoBa. OBO
Ce HApOYHMTO OJHOCH Ha 3ay3UMame MPABHOT CTaBa y MOCTYIKY pellaBamba
CTIOPHOT IPABHOT MHUTAkA.

2. PemaBame CIIOPHOTI MPAaBHOT IIUTakba

3aKoH 0 MapHUYHOM NOCTYTKY U3 2004. ToAMHE je MPeaBUIEO MOTITYHO
HOB MHCTUTYT — TOCTyNaK pellaBama CIOPHOI MPaBHOT MuTama. Baxehu
3aKkoH 0 mapHUYHOM MocTynkKy u3 2011. romuHe je HaciIenuo oBaj MOCTynaK u
OH je pe3ynTar ycBojeHuX npernopyka Komurtera munuctapa Casera EBporie
Koje ToBope o yHampehemwy mapHudHe mporenype. CBpxa OBOI MHCTHTYTA
je Ja TMpBOCTENEHU CyJ AUPEKTHO HHUIMpa TNocTynak mnpen BpxoBHum
KacallMOHUM CYyIOM ca 3aXTE€BOM Ja 3ay3Me€ CTaB O CIOPHOM IIPaBHOM
nutawy. [log cHopHMM MNpaBHUM NHTAmHEM IOIPa3yMEeBaMO CHUTYallH]jy
Kajna onpeleHn 3aKOHCKH MPOIHUC HUJE TIOBOJHHO jacaH, WM j€ HEelpeIu3aH
WM CaJpXKU MPOTUBPEUYHOCTH KOj€ C€ OIHOCE Ha CAAPKHUHY WU JIOMAIlaj
MaTepHjaTHONpaBHE WK TpoliecHonpaBHe HopMe. OCHOBHA Hjieja yBOhema
MHCTHUTYTA pellaBama CIOPHOT MPAaBHOT MUTaba € CIPeYaBame O[yroBIaueHha
MOCTYIIKA.

VYKOJIMKO y MIPBOCTENIEHOM MOCTYTKY Y BeheMm Opojy mpeamera mocToju
noTtpeba Jja ce 3ay3Me IpPaBHU CTaB O CIIOPHOM IIPAaBHOM ITHTaby KOje MMa
3Ha4aj 3a OJITYYMBAE Y TIOCTYIKY MPEJI IPBOCTEIICHUM CYIOM’, TIPBOCTETICHH

> HasuB W akTHBHOCTH BpXOBHOr KacamMOHOr cyna Cy OWJIM HpeIMeT OLITPUX KPUTHKA
nMajyhu y BUIy Ja ce OAPEeIHULIOM KacallMOHH Cy’KaBa HaulexHOCT BpxoBHor cyna. Bunern
o tome: 3opan MBomesuh, [laba cre xpeunm, beorpaxn, 2014, ctp. 66; Mapko Kuexesuh,
VYjennauaBame cyacke npakce y Pemyomuim CpOuju — cTame cTBapy U IPeyiosu 3a pedopmy,
Beorpan, ctp. 23 u name.

¢ Council of Europe Committee of Ministers, Recommendation No. R (95) 5 of the
Committee of Ministers to Member States: Concerning the Introduction and Improvement of
the Functioning of Appeal Systems and Procedures in Civil and Commercial Law (Adopted
by the Committee of Ministers on 7 february 1995).

7 TpejynuiunjesHo MUTamke KOje MOXKe J1a Ce jaBU Y MOCTYIIKY HUje UCTO HITO U CIIOPHO ITPABHO
nuTame. Bunetn u ynopenuTn craBoBe: Anekcanmap Jakmmh, ['paharcko mpomecHo mpaso,
Beorpan, 2015, ctp. 96; Topnana CrankoBuh-Hesena Ilerpymmh, HoBune y rpalanckom
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CY/I MOXKE 3aXT€BOM WHUIIUPATH MOCTYIIAK Tpe] BpXOBHUM KCAIIMOHUM CYIOM
pajau peliaBama CIOPHOT MPABHOT MUTaKkA. 3aKOHOAABAI] TPAKH KyMYJIaTUBHO
3aJI0BOJCHEC TPU YCIIOBA: a) CHOPHO MUTamke Mopa Ja Oyne mpaBHe® a He
YUEBCHIYHE TPUPOJIS; 0) CIOPHO MPABHO MUTAKE MOPA MMATH TaKaB KapaKTep
Jla je 3HaYajHO 3a OTYyYMBAKE; U B) MIPABHO IMHUTAKE MOpA Ja Ce MOjaBU Kao
CIIOPHO Y BUIIIE MMOKPEHYTUX MOCTYIAKa MPEe]] MPBOCTENIEHUM CYIIOM.

3axTeB ce MOXKE IMOTHETH MJIM Ha MPEJIOT CTPAaHKE WIIH 110 CITY)KOCHO]
ny)HOCTH. Jlakie, cTpaHka HUje oBlamheHa Jia MOKPeHe MOCTYIaK 3aXTEBOM,
Beh mMa MOryhHOCT Ja TofHece Mpeasior MPBOCTEIICHOM CYIY KOjU O TOM
NPEJIOTY JOHOCH OJUTYKY. YKOJIMKO TIPBOCTEIICHH CyJl cMaTpa Jia HeMa MecTa
MOKpeTamy MOCTYIKa Tpea BpXOBHUM KacalimoHUM CyzioM, ToHehe oIuTyKy o
ondujamy npemora. [[poTuB oBOT peliema HHAje J03BOJbeHa IToceOHa xKaada
jep ce paju o pelieny KOjuM ce PYKOBOIH MapHHUIIOM.’

3axTeB 3a pemaBame CIOPHOT IPABHOT MATAka MOPa JIa UCITYHHU 3aKOHOM
onpeheny caapxuny.'® 3axTeB Tpeba qa caapiku MpUKa3 yTBPHEHOT cTama y
KOHKPETHO] MIPaBHO] CTBApH M pasiiore 300r kojux ce cyn oopaha BpxoBHOM
KacanroHoM cyxy. Takobe, y3 3aXTeB Cya J0OCTaBjba M MHUILBEHA CTPAaHAKA
K20 M CONCTBEHO TYMa4eHe CIIOPHOT IIPABHOT MUTAamka. 3a Pa3JIMKy Ol paHHjer
3akoHa, HOBH 3aKOH CaJp>Kd M HOpPME O On0alMBamy 3aXTeBa Ol CTpaHE
BpxoBHor kacanuonor cyna. Haume, BpxoBHu kacanuonu cya he ogbanutu
3aXTEB YKOJHKO NPHINKOM HETOBOT IOIHOIICHA HHUje OMiia MCIIOITOBAaHA
3akoHOM ofipeheHa caapxkuHa. 3axteB he OUTH 010aueH 1 aKO j€ HEJTO3BOJHCH Tj.
aKo je 0 TakBOM 3axTeBy Beh moHeTa omryka o1 cTpane BpxoBHOT KacammoHOT
cyna. YKOJIHMKO He o0any MOAHETH 3aXTeB, BpXOBHH KacalloHU CyJl T'a y3uMa
y pa3marpame. HakoH pasmarpama, BpXoBHU KacallMOHM CyJ MOXE JTOHETH

nporiecaoM mpaBy, Hum, 2005, ctp. 42. V Ilpmior Tome u cyAcka mpakca: ,,OIUTyKy O
CIIOPHOM IIPABHOM NUTaky JOHOCH BpXOBHM KacallMoHM Cy[ Kaja je MOTPeOHO Ja ce 3ay3Me
CTaB O MIPABHOM ITUTaBkY KOje je Of 3Hadaja 3a oJuTydnBame y Behem Opojy mpemmera, HaKoH
Yyera CTpaHKe HeMajy MPaBo Ja PEIlaBambe TOT MUTAka TPAXKe Y MAPHUIIH, IOK O IPETXOTHOM
MIUTaky OUTydyje CyA Mpe]] KOjUM C€ BOIM MOCTYTIAK, a O/UTyKa UMa JI€jCTBO CAMO y TTAPHUIIH
y ko0joj je ono pemeno”. (IIpecynma Amenanmonor cyma y Kparyjesimy, I'x1 4861/2014 od
10.8.2015. rongune).

8 'V mocTynky mpex mpBOCTENEHWM CYZOM MOTY Ja CE jaBe JBE BPCTE CIIOPHHX ITHTAmba:
CIIOpHA MIPaBHA MUTamka U CIIOPHA YNEHEHIYHA IINTabA.

'V TOM CMECITy TOBOPH 1 Cy/CKa mpakca. Hanme, y peresy [IprBpeaHOT arenanoHor cyaa
ce HaBOIM Jla HHUje T03BOJbEHA MmoceOHa kamba MPOTHB Peliermha MPBOCTEIIEHOT Cy/Ia KOjUM
ce oduja MpeuIor CTpaHKe ja HHUIMPA IMTOCTYHaK mpen BpxoBHUM KacarmoHuM cymoMm. (M3
pemema [IpuBpennor anenarmonor cyna, [Dx. 6073/10 ox 25.02. 2010. roguae), HaBeICHO
npema: Brnagumup Koszap-Mwian Ilouyuya, KomeHTap 3akoHa O HapHUYHOM IOCTYIIKY,
Beorpan, 2014, ctp. 256.

0 Ynan 181. 3akon o mapuHuyHOM TOCTYTKY, (“Ci. macauk PC”, 6p. 72/2011, 49/2013 -
omryka YC, 74/2013 - omnyka YC u 55/2014).
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JIBE OJUTYKE: MOYKEe OOUTH J1a pelliaBa CIIOpHO MPABHO MUTAHKE U JPYTo, MOKE
PELIUTH CIIOPHO NpaBHO NHTamke. O0ujame fa Penir CIIOPHO MPABHO MUTAE
ce JlellaBa y CUTyalldju Kaja TO MHUTamke HUje OJ] 3Hauyaja 3a OIyuyHBambe y
Behewm Opojy mpeamera rnpe npBocTeneHuM cyaoBuma. OBo MOXKe OUTH CITy4aj
300r 310ymoTpede 3axTeBa OJ CTpaHe MPBOCTENICHUX CynoBa.'' 3a peniaBame
CIIOPHOT MPABHOT NHTaka BpXOBHH KacallMOHM CY[, 32 Pa3lIuKy O] paHHjer
3akoHa Koju je mpenBuhao TyKu pok, UMa Ha pacronaramy 60 maHa. YcBojeHU
MIPaBHU CTaB C€ JIOCTaBJba CyAy KOJU j€ MHUIIUPAO TMOCTYIAK U 00jaBibyje ce
y bunteny pamu ,,jequHCTBEHE NpPUMEHE TpaBa M MPaBHE CHIYPHOCTH'.'?
3akoHOIaBaIl j€ Ha Kpajy OBHX Opea0M MPEABHUICO J1a CTPAHKE Y MOCTYIIKY
y KOME C€ MOCTaBHha UCTO CIIOPHO NMPaBHO MHUTaWkE HEMajy MpaBa Ja Tpake
HETOBO PelllaBamke y MapHUIM Koja je y Toky.? Koju je momariaj oBe onpende
3[1I1a? Jla 11 ce oBOM ofipe1OOM yTHUE Ha I0JI0XkKaj MPBOCTENIEHUX CY/I0BA Y
CMHCITY FbUXOBE HE3aBUCHOCTH jep CyAOBH Cy/e Ha OCHOBY YCTaBa U 3aKoHa?

EdukacHOCT M HENMPHUCTPACHOCT y TMOCTYyMamy CyI0Ba je IMOCeAuIa
BUXOBE HE3aBHCHOCTH. He3aBHCHOCT cyna moapa3yMeBa Mpe CBera, HEeroBy
c1000ly OJ1 CBaKe BPCTE CyOOpAMHAIM]je OMIIO MpeMa Jap>KaBHUM OpraHuMa
WU TIpeMa 3aKOHOJAABHUM WJIM WM3BPIITHUM BIaCTUMAa. AJIM HE3aBHCHOCT
Cy/la 3Ha4M U J1a CyJ NPHJINKOM JOHOIIEHA OTYyKe Y KOHKPETHO] CTBApH, TY
OJUTYKYy MOXeE W Tpeba Ja 3aCHMBa Ha CJIOOOJHOM YBEpEHY O YHH-EHUIIaMa
Y MPAaBHUM pa3jio3uMa. YKOJIUKO moheMo of uieje Aa caM 3aXTeB KOjUM Ce
MpBOCTENeHn cya oOpaha BpxoBHOM kacalmoHOM cyay Tpeba Ja caapiku
HaBOJIC U TyMa4y€Hhe CIIOPHOT MPABHOT MUTaMkha 3aKJbyqyjeMo J1a ce BpxoBHH
KacallMoOHHW CyJl HE YIyIITa Y MEPUTYM CIopa, Ja j& HEeroBa HaIJIEKHOCT
HMCKJbYYHMBO Oa3MpaHa camMoO Ha YTBphHewmY M pa3jallkbermhy CIIOPHOT MPaBHOT
nuTama. To 3HaYM, 1a BpXoBHU KacalmoHu cy/ He Aena “‘mmpe’ u “my0Jpe’
O]l OKBHpa ITOCTaBJHEHOT 3axTeBa. [HWMe HE3aBHCHOCT CyJa, 10 HalleM
MHUIIJbEHY, Y KOHKPETHOM CITy4ajy, HAje JOBEICHA y TUTamke. AJIH, UCTO TaKo,
TyMa4eHhEeM HaBEICHUX OJIpea0U BUAM CE Ja CYy NMPBOCTEIICHH CYJIOBH Y CBUM
Oynyhum mapHUIIaMa Ha4YeTHO BE3aHHW 3a CTaB BpXOBHOr KacallMoOHOT Cyna
1 He OM MOIVIM 3ay3MMaTH JIpyradyuje MpPaBHO CXBaTambe O CIIOPHOM IIPABHOM
nutamy. OBUME Ce y CTBapH ,,in extenso MpoITupyje 3Hauaj CyJACKe Mpakce
Kao M3BOpa rpaljaHcKor mporecHor mpasa.“'* CBe 0BO yKasyje Ha 3Ha4aj OBOT

I TIpod. Kozap HaBOqM ma ce y DOCAAAIIRK0j MPAKCH ICHIABAIO [a IMPBOCTEICHH CyIOBH
370yTIoTpeOsbaBajy OBaj HMHCTUTYT Kako OW O ofapel)eHOM NpaBHOM TNHTamy YHAIpen
MpuOaBWIIKM CTaB HajBUIIeT cyda. Bumetn: Bmagmvmmp Kozap-Munman [louywa, Komentap
3aKOHa 0 TAPHUYHOM TOCTYIIKY, beorpan, 2014, ctp. 256.

12 Topmana Crauxosuh-Hesena IMerpyrmh, HoBure y rpaharckom mporiecHoM mpay, Hur,
2005, ctp. 43.

3 Yan 185. 3aKoH 0 MApHUYIHOM TTOCTYIIKY.

4 Anekcanmap Jakmmh, I'pahancko nporiecHo mpaso, beorpam, 2015, ctp. 97.
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MHCTUTYTa, Ha TOTpeOy Aa ce pemie onpeljeHe HEMPEeIU3HOCTH Y BE3U OBOT
MOCTYTIKA, Ka0 U JIa Ce J1ajy OATOBOPH Ha HEKE HEIOyMHUIIE KOj€ Cy Ce M0jaBHIIe
y MPaKCH.

3. IlpaBHU cTaB BpXoBHOI KacalMoOHOTr cyla MOBOAOM YIOBOpa 0
MPOMeTYy HeMOKPETHOCTH 3aK/bY4eHOr Y popMH jaBHOOEIe:KHUYKOT
3anuca

Ha cegnumu ['pahanckor ogenema BpXoBHOT KacalimoHOT Cya OpKaHO]
nana 25. 10. 2016. ronune, BpxoBHU KacalyoHU CyJI j€ YCBOJUO MPAaBHU CTaB:
Yeo060p 0 npomemy nenoxpemnocmu 3axkmwyuen y gpopmu jagnobenexnrcHuukoe
3anuca npedcmassa nOO0OHY UCPAsy 3a YNUc npaea céojute.”

OBaj craB je OO mocienuIa MOJHETOT 3aXTeBa OCHOBHOI Cyna W3
Kypmymmnuje: JJa nu 3akwyuenu y2080p o npomemy HenoKpemHoCmu Moxice
0a byoe ocHO6 3a Ynuc npaea ceojume, ako uma OONUK jaBHOOENeHCHUUKO2
3anuca? Ha momeHyTo] cegHuuy BpXoBHM KacalmoHu cyn je, umajyhm y
BUJy KaKO j€ PEeUYeHO ,,M0JIeJheHy CTPYUYHY JaBHOCT™, 3ay3€0 TOpe HaBEICHU
npaBHU cTaB. OBako (opmymucan craB BpxoBHOT KacamuMoHOT cyda je y
JTUPEKTHO] CYNPOTHOCTH ca MO3UTUBHUM mpaBoM CpOuje jep cy mHUMe BaH
CHAre CTaBJbeHE Ofipen0de MoCceOHOT 3akoHa KOju ypelyje Ty obmact - 3akoHa
0 TIPOMETY HEMOKPETHOCTH, MPEKpPIICHE Ccy oapende 3akoHa O MapHHUYHOM
NOCTYIIKY, Ka0 U 3aKkoHa o ypehemy cynoBa. OBUM CTaBOM yHETa je MpaBHA
HECUTYPHOCT y OBOj MaTe€pHju a THME j€ JIOLUIO M J0 MOHOBHOT CykoOa
Ha/JISKHOCTH M3Mel)y afBokara u jaBHUX OCJIeKHUKA.

Kako je no oBora momuio M 3amTo je BpXOBHM KacaloHW Cy[
pemiaBajyhu mo MmOJHETOM 3aXTeBY MPEBUIUO ofpende 3akoHa O MPOMETY
HEMOKPETHOCTH'® a MoceOHO YyBeHH wiiaH 4. 3aKOHA KOjH jaCHO TOBOPH J1a Ce
YTOBOp O MPOMETY HEMOKPETHOCTH 3aKJby4yje y OOJHMKY jaBHOOCIIC)KHUIKU
notBphene (conemHu3oBane), ucnpase? Takohe, na 6u cTBap Ouna jacHuja,
Tpeba HAmOMEHYTH Ja je MOMeHYTH ujaH 4. 3akoHa, pe3yaTar AOoroBopa
u3Mel)y aprkaBe v peicTaBHUKA a/IBOKAType HAKOH FbUXOBHX BHIIIEMECCUHHX
nporecta U o0ycrase paja.

Haponna ckynmruna Peryonuke Cpouje je nonena 2014. roqune 3akoH
0 TIPOMETY HEMOKPETHOCTH'' KOjUM je yBEIEH jaBHOOCTICHKHUIKH MOHOIIOIN

5 Bumetn Ha cajry BpxoBHOr kacammoHor cyma: http://www.vk.sud.rs/sr/rpahancka-

Mmarepuja-0
16 3akon o mpomety HemokpeTHocTH (“Cit. tmacauk PC”, 6p. 93/2014, 121/2014 u 6/2015).
17 i3meHe 3aK0Ha O TIPOMETY HEMTOKPETHOCTH CTYTHIIE Cy Ha cHary | centembpa 2014. ronuse.
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y cacTaBjbalkby YroBopa O MHpoMeTy HemokpeTHocTH. Oppenbama 3akoHa
je owio npeaBuleHO Ja ce YroBOp O HEMOKPETHOCTH 3aKjbyuyje y OOIUKY
JaBHOOEJIKHUYKOT 3allica 33 YHje CacTaBJbalbe j€ MCKIbYYMBO HAJIC)KaH
jaBHH OenexxHuK. Mako je 3akoHoM o agBokarypu'® npenBul)eHo aa je mpeaMeT
ajZiBoKatrype u3Mely ocranor u cactaBjbambe CBUX YroBopa (Ila M yroBopa o
MIPOMETY HENOKPETHOCTH, KOjeé YMHHU 3Ha4yajaH Jeo IMOcia 3a HeMalu Opoj
a/IBOKara), TaJalllbuM 3aKOHOM O IMPOMETY HEMOKPETHOCTH, 3aKOHOJABAIl
j€ YKHHYO ,,cI000IHY KOHKYpPEHIIM]y Y CacTaBJbaiby YroBOpa O IMPOMETY
HETMOKPETHOCTH M YBEO MOHONOJ jaBHOT OecnekHuka™.'” HakoH Benmkux
KPUTUKa CTPYYHE jaBHOCTH M MpOTecTa NPO(ECHOHATHHUX YIpyKema®’,
ToHeT je Baxxehn 3akoH 0 MPOMETY HEMOKPETHOCTH KOjU je Y ceOu caupikao
M3MEHCHU WiiaH 4. HaBeJleHOT 3akoHa mpensulajyhu 1a ce yroBop o mpoMeTy
HETMOKPETHOCTH CaMO COJIEMHM3Yje alli HEe W CauyHibaBa Of CTpPaHE jaBHOT
OenexxHuka. MehyTum, 1Be ronuHe KacHUje BpXOBHHU KacallmoOHU Cya IMyTeM
MHCTUTYTa pelIaBamba CIIOPHOT MPaBHOT MMUTamba yCBaja MPAaBHU CTAaB KOJUM
JI03BOJbaBa yMHC MpaBa CBOjUHE HA OCHOBY YTOBOpa O HEMOKPETHOCTH KOJH je
CaulbeH y (HOpMU jJaBHOOECIEKHHUYKOT 3aIKCa.

Tpeba HarTOMEHYTH U J1a j€ 3aKOHOaBall MPUIMKOM yBol)ema rnpodecuje
jaBHOT OenexHWKa y npaBHU cucteM PemyOmumke CpOwuje, To mpaBmao, mpe
CBera paslio3uMa IMOIu3amka MPaBHE CHTYPHOCTH Y CBAKOJAHEBHOM ITPABHOM
KMBOTY, KA0 M HAMEPOM Jia pacTepeTH paj CyloBa, Tj. Jla NpEeHece Heke
BaHCY/CKE HaJUIKHOCTH Ha npyra Tena. PykoBomehu ce oBuMm pasznosuma,
MTUTaMO ce 300T Yera je Tope MOMEHYTUM 3aKOHOM O TIPOMETY HEeITOKPETHOCTH
yBEIIEH MOHOIIOJI jaBHHUX O€JEe)KHUKA TMPHUIMKOM CacTaBlbaka yroBopa O
MPOMETY HETMOKpeTHOCTH? 300T Yera je OBOM 3aKOHCKOM OJpea0oM ojy3eTa
HA/IJISKHOCT aJIBOKaTa, KOjU Cy CE CacTaBJbamheM yroBopa 0aBUJIM BEKOBHMA?
Pa3no3u koje je 3akoHOIaBaIl HABEO MPHJIMKOM yBoh)ema jaBHOT OelIe)KHUKA
y TpaBHHU CHCTeM?' HUCY ce THIAJI CyXaBamba, OrpaHUYeHa a TIOr0TOBO HE
YKUJIakha HEKUX HAJUIKHOCTH aJBOKaTa. YIIPaBo CYMPOTHO, ITUJb je OMOo 11a ce

18 3akown 0 agBokatypw, (“Ci. tmacauk PC”, 6p. 31/2011 u 24/2012 - omryka YC).

19 3opan UBormesuh, Jlupekran morien ca crpare, beorpan, 2014, ctp. 157.

2 Tlocme 127 mama mpoTecTa M BENHKHX TPHUTHCAKA CTPYYHE jaBHOCTH, aIBOKATYPH je
BpaheHo mpaBo Ha TIpyXame MpaBHe TOMONH y AeTy KOj! Ce OHOCH Ha CacTaBJbamke yroBopa
0 TPOMETY HEMOKPETHOCTH. Yiora jaBHUX OelIe)KHWKa, jé HOBUM 3aKOHOM, CBeIeHa Ha
MOTBphHBaKkE CACTaBJHEHOT YTOBOPA CTABJHAEM COIEMHH3AINOHE KIIay3yIIe.

21 O pasnosumMa U TOTpebu yBolema jaBHOT OeeKHHINTBA Y TIPABHU CHCTEM PermyOmmke
Cpbuje, cTpyuHa jaBHOCT je nocrta mucama. Tako mpod. TprosueBmh-IIpoxumh pasmore
nenn y ase rpymne: [IpBa rpyma pasiora cy opraHu3alMoOHE NPUPOJE U THUY CE MOAN3amba
OIIIITE MPAaBHE CBECTH M NPAaBHE CUTYPHOCTH. [[pyra rpymna pasiora Tude ce pacrepehema
pana cyznoBa, CMameHe OATOBOPHOCTH cyloBa U ci. Bugetn: Munena Tprosuesuh-ITpokuh,
[Totpeba 3a yBoheme jaBHOT OenexHUIITBA y TpaBHU cucteM Cpbuje, 300pHHUK pamoBa ca
pernoHaHUX KOH(EpeHIrja o Hotapujary, beorpam, 2010. cTp. 159.
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pacrepere Cy[OBH a HE Jla Ce pacTepere aJlBOKaTH, b je OMO /1a ce MOJUrHe
IpaBHA CUTYPHOCT a HE Jia ce yHece pasfop mel)y npaBHuM npodecujama u
Jla ce yBeJle HejeTHako nocTyname. CBa 0Ba MUTamka TPAXKe jacaH OIroBOp Ja
JIM IpyKaBa Ha jeTHAK HAYUH TPETUPa CBOje mpaBocynHe mpodecuje.’? CBe oHe
YKJbyuyjyhu U agBokare M jaBHE OellexHHMKe Tpeba Ja CIykKe OCTBApUBABY
VYcraBa u 3aKOoHa M Jia IITHTE MpaBa rpaljaHa M KHUXOBY MMOBHHY. [lakie,
HE BUIUMO HH j€laH pasiior (Hema ra HU y o0pasiokemy 3aKOHA O jJaBHUM
OeleXKHUIMMA, a HU y MpaKcH), JAa ce OJy3Me ,,pacTepeTu’ HaIJIEeKHOCT
aJIBOKaTa ¥ J1a ce TO MCKJbYUYHBO MpEHece Ha jaBHOT OenesxkHuka. O03upom 1a
ce TO (IMPOTHUBHO CBAKO] JIOTUIIN) UIIAK JECHUIIO, HACTAO j€ MPOTECT aJIBOKAra,
CYIICKU CHCTEM je OMo mapajrcaH HEKOJUKO MECelr a KOMIPOMHUC je HaleH
TEK HAaKOH IITO je aJBOKaTuMa BpaheHa HaJJIe)KHOCT cacTaBJbakba YrOBOPa O
HETMOKPETHOCTH, JOK Cy jaBHH OENEeXHUIM T0oOMIN 00aBe3y COJIEMHHU3ALN]e
TakBOTI yroopa. Kao mTo cMo HamoMmeHynu, mpoTekoM onpeleHor BpemeHa
Kopuctehr HMHCTHTYT pellaBama CIIOPHOT TIPAaBHOT IHTama, BpXOBHH
KacalliOHU CyJ IIOHOBO je Yy30ypKao CTpacTH y TOIIeny IOCTUTHYTE
KOMIIPOMHUCHE HaJJIC)KHOCTH W3Mel)y ajBoKaTa U jaBHUX OeJIeKHUKA.

HaBenenu nutupanu npaBHU CTaB je MOCIEANIIA HE3aKOHUTE PUMEHE
MHCTHUTYTAa pelllaBarba CIIOPHOT TPABHOT MUTAa U Y IUPEKTHO] j€ CYyTIPOTHOCTH
ca 3aKOHOM O MAPHUYHOM IOCTYIIKY, 3aKOHOM O MPOMETY HEMOKPETHOCTH,
3akoHOM 0 ypehemy cynoBa 1 3aKOHOM O jaBHUM OeJIeKHULIMMA..

1. [Tpema 3akoHy O MAPHUYHOM TOCTYNKY WHCTHTYT pElIaBamba
CIIOPHOT TPaBHOT MHUTamka ce Mmokpehe ako Cy KyMYJIaTHBHO HUCIYH-EHA
nBa yciosa: [IpBo, y ciydajy z1a je HeKO MPaBHO MUTAKE CIIOPHO TIPEN
IIPBOCTENEHUM cyaoM y Behem Opojy mpenmera, M Jpyro, yKOJIHUKO
MOCTOjM OmpaBaaHa morpeda” 3a omryuuBamem.’* M3 muTHpaHux
oApenoy BUIMMO J1a je cTaB BpXOBHOT KacallmoOHOT Cy/la HHYUM H3a3BaHa
peaxiiuja, 3aTo IITO TO MUTake HHje OMII0 CITOPHO MPE MPBOCTEIICHUM
cynom y Behem Opojy mpeamera, ITo je HHaue mpeMa 3aKOHY O TApHUIHOM
noctynky (3I1I1), morpeban ycnoB na Ou BpxoBHH KacammoHH Cy[
MOTao0 Ja 0 ’beMy outyuyje. Harporus, y cBoM oOpaznoxkerny, BpxoBHu
KacallioHU CyJ HAaBOJM JIa je MPHCTYIHO pellaBarmy MPAaBHOT MHTAmka
jep je To Tpaxxno oCHOBHH cy/ y Kyprryminnju aim u 1a je Tema mojo0Ha
W ONpaBlJaHa 3a OJJIyYHBAKE jep IOCTOJH HEJSTHAKO TOCTYIamhe
KaTacTapcKHX yIrpasa IMOBOJOM 3aXTeBa jaBHUX OelekHUKa. MehyTum,

22 BujeTH ya0Ty ¥ MECTO TIOMEHYTHX TpaBHUX mpodecuja y paxy mpod. [llapkuha. He6ojmra
[Hapxuh, ITpaBocymHe mpodecuje, 300pHUK pamoBa ca PETHOHATHUX KOH(EpeHIHja o
Hortapujaty, beorpan, 2010. ctp. 85.

2 Ompasmana moTpeba MOCTOjH Kajia je pelraBame MUTama 3Ha9ajHo 33 TOHOIICHE OJTyKE.
2 Ynan 180. 3ak0H 0 TAPHAYHOM TTOCTYTIKY.
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y 3aKoHy O MapHUYHOM IOCTYNKY y A€y Koju oOpalyje MHCTUTYT
pelaBama CIOPHOT MPAaBHOT MHUTAamWka, HUTJE He cToju Aa he BpxoBHu
KacallMoHH Cy[] 3ay3MMaTH MPaBHH CTaB YKOJIHMKO MOCTOjJH HECATTIACHOCT
U HEjeTHAKO MOCTyName u3Mel)y KaTacTapcKuX ynpaBa, HUTHU je o0aBe3a
BpxoBHOT KacalioHOT cy/ia /1a yjeHauaBa yrpaBHy npakcy. HaBegenum
craBoM BpxoBHH Kacaironu cyxa je npekpino oapenode 311I1a, jep Huje
071010 pelaBame CIIOPHOT MUTalka Y CKIAAY ca IUTUPAHUM 3aKOHCKUM
onpenbama.”

2. [Tocrapiba ce MUTamE, ¥ ayTOPY OBOT TEKCTA HUjE CACBHM jaCHO
KaKo je MOTJIO YOIIIITE Ja Johe 10 HejeTHaKOoT TocTynama? 3aKOHOM O
NPOMETY HEMOKPETHOCTH C€ jaCHO Ie(UHHMIIE J1a C€ YTOBOP O MPOMETY
HEMOKPETHOCTH 3aKJbydyje y OOJIMKY jaBHOOENEKHWYKU IOTBphHEeHE
(conmemHu3oBane) ucnpase. J[akie, jaBHU OEICKHUK HE MOXKE U HE CMe
Jla cacTaBU OBY BPCTY YTOBOpa, OH MOpa CTPAHKY €BEHTYaJTHO YITyTHTH
Ha aJIBOKaTa, a leroBa yiora (jaBHOT OeJIe)KHHKA), C€ CBOIAHM HCKIbYYHBO
Ha COJIeMHHM3allMjy aator yroBopa. MehyTtum, u3 mpaBHOr cTaBa
BpxoBHOT KacaIoHOT Cy/ia, 3aKJbY4yjeMO Ja Cy HEKHU jaBHH OCJIC)KHUIIN
MOCTYTAJIM CYHPOTHO 3aKOHCKUM OfpeidamMa M CaYuaBaid yTOBOPE O
NPOMETY HETOKPETHOCTH Yy (hOpMU jaBHOOEIIC)KHUIKOT 3aIKca H J1a Cy
Ha OCHOBY TaKBHX YTOBOpa HEKE KaTacTapcKe yrpase, CyIpOTHO 3aKOHY,
BpIIWJIE M3MEHE Yy KaracTpy HENMOKpeTHOCTH. [[pyrum peumma, aeo
jaBHUX OENe)KHUKA M CIYOW 3a Karactap HEMOKPETHOCTH Cy Jejalin
CYNPOTHO 3aKOHYy, M JaJH TOBOJ BpPXOBHOM KacallMOHOM Cydy JIa
3ay3Me CTaB O OBOM ,,CIIOPHOM IPABHOM MHTaKkY ™ U TO Y MPUIIOT, OHUM
jaBHUM O€JICKHUIIMMA U OHMM KaTacTapCKUM yIpaBama Koje Cy KpIIHiie
noctojehu 3akon???

3ap HHCy KaTtacTapcke ympaBe Tpebaje Ja MoCTymajy 1o 3aKoHy H
Ja TakBe yroBope Bpahajy jep OHM HE MPOUM3BOIE IMPABHO JIECjCTBO?
MehyTum, 1O TPUTHCKOM jaBHHUX O€JeKHUKA, KaracTapcke yIpaBe
Cy CBECHO Kpmrwie mocrojehe 3aKoHCKE MpOMHce U yMecTo na Oymy
300r TOra CaHKIMOHHMCAaHE, BPXOBHM KacalMOHH CyI je HHXOBO
MOCTYTIakE OIICHUO Kao PasJIor Jia 3ay3Me MPAaBHU CTaB M PEIIN lUXOBO
HEjeTHaKO IOCTyname. Y CBOM OOpas3liokemy BpXoBHHM KacalmoHU
Cyl, JaJbe, HABOAM Jia TpeMa YTOBOPHOM IIpaBy HECYMELHBO Ba)H
cino0oza yroBapama Koja Toapa3dyMeBa U ciiobomaH uzbop dopme y
K0joj he cTpaHke UcKa3aTH cariacHOCT CBOjUX BOJba.”® J[[pyrum pednma,

2 Ty moryhHocT My n3puunTto naje onpenda wiana 183. 3akoHa Koja TOBOPH O pa3iio3nMa 3a
on0ujame pemaBama CIIOPHOT PABHOT MMATAbA.

Bunmetn Ha cajty BpxoBHor kacammonor cyma: http://www.vk.sud.rs/sr/rpahancka-
marepuja-0
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CTpaHKe caMe OJTy4yjy Y K0joj hopmu he cacTaBUTH yroBOp O MpoMeTy
HEMOKpeTHOCTH. MelyytuM, 3akoH o obnuranuoHum ognocuma (300),
Ha KOju ce mo3uBa BpxoBHU KacammoHu cyn HUje lex specialis, HETO
yIpaBO CYHpPOTHO, 3aKOH O MPOMETY HETOKPETHOCTH je lex specialis n
JEAMHO je OH MepoJaBaH Kaj je y muTamy (GopMa yroBopa o MpoMeTy
HenokpetHocTd. Opnpende 3akoHa O OOMUTAlMOHUM OJHOCHMA U
YroBOpHa MpaBWwiIa Moria Ou Ja ce NpUMemYyjy caMo y clyyajy
Ja TMOCeOHUM 3aKOHOM OBa O0JacT IMpPOMETa HEMOKPETHOCTU HUje
perynmucana. [Toctynajyhu cynporHo HaBeeHoM, BpxoBHM KacallmoHu
CYII j€ TIPeKpIIHo oapeade 3aKoHa O IPOMETY HETIOKPETHOCTH.

3. BpxoBHU KacallMOHU Cyd je y CIOMEHYTOM O00pa3loXemy
jacHO HaBeO Ja JIOHOCH MPAaBHU CTaB PajH ,,...yjeIHadaBama YIpaBHE
mpakce...“ Tume je u3Mmely ocramor mpekpumuo u 3akoH o ypehemwy
cynoBa’’ mpema Kome je BpxoBHHU KacalimoHu cyj oBiaiheH aa ce crapa
0 JeIMHCTBEHO] CY/ICKO] MPUMEHH MpaBa U Jia pa3MaTpa MpUMeHy 3aKOHa
U MpoMHuca Off CTpaHe Cy[I0Ba, a HE OJ CTpaHe opraHa ympase. Jpyrum
peunma, BpxoBHU KacanuoHH cya O6u Tpebano Na yjeaHadyaBa CYICKY
MpaKcy KaJia MPBOCTENEHHU CYIOBU Pa3IMYUTO TyMadye HEKe 3aKOHCKE
HOpMe. 3ap HHUCY TO 3aKOHCKa oBianrhema BpxoBHor kacanuoHor cyaa?
A 'y OBOM ciy4ajy HUTH Cy y IUTamlky CyIOBH (HETO KaTacTapcke yIpaBe
U jaBHU O€NeXHHIIM), HUTH OHU TOTPEUIHO TyMadye HEKe 3aKOHCKE
HOpMe, Beh CBECHO 1 HAMEPHO KPpIIIe jacHE 3aKOHCKe mpornuce. [la mu To
3HAYM J1a U IPYyTH OpTraHu y CUCTeMY IpaBocyha (HIp.aJBOKaTH), MOTY
CBECHO J1a KpIlle 3aKOHCKE MPOIKCE CBOJUM JIENakbeM U 1a Ha Taj HAYMH
najy moBoji BpxoBHOM KacallmoHOM Cy/y Ja ce OIJIacH U Jia 3ay3Me CTaB
paau yjenHauaBama ,,aJIBOKaTcke mnpakce® . CBe 0BO TOBOPH Yy MPUIIOT
ToMe Ja je BpXoBHM KacallMOHHM CyjA Jella0 M3BaH TIPaHUIA CBOJUX
HAJJICKHOCTH, IITO 3HAYM Ja je OIUIyYHO O 3aXTEeBY KOjU HE craja y
CYICKY HaaneXHOCT. OBakBUM TOCTyNameM MPEKPIINO je omapende
3akoHa 0 ypehemwy cyaoBa.

4. BpxoBHU KacalMoHU CyJI je 3aHeMapuo U OJpe0e MaTHYHOT
3aKOHa O JICNIATHOCTH jaBHUX OenexHuka. Hamme, mpema 3akoHy O
jaBHHM O€TIC)KHHIIMMA, jaBHU OCIICKHHK je ,,0BJIalTheH Ja cacTaBJba,
OBepaBa M W3/1aje jaBHE WCIIPaBe O MPABHUM IOCIOBUMA, U3jaBaMa H
YUHjCHUIIAMa Ha KOjUMa Ce€ 3aCHWBajy TpaBa M OBEpaBa NpPHUBATHE
ucnpase.?® YroBopu 0 poMeTy HEIOKPETHOCTH HUCY jaBHE HCIIPABE, TH
YTOBOPH CY JI€0 OOTUTAIIMOHOT TIpaBa, TaKjie, UMajy IPUBaTHU KapakTep,

¥’ Ynan 31. 3akoH 0 ypehemy cymosa.
2 Yyan 4. 3akoH 0 jaBHoM OesexxuumTsy. (“Ci. [macuuk PC”, 6p. 31/2011, 85/2012, 19/2013,
55/2014 93/2014, 121/2014, 6/2015 1 106/2015)
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¥ 3aKOHO/IaBaI] TO MPEIo3Haje Kaja y wiaHy 4. IOMEHYTOT 3aKOHa Kake
7a jaBHM Oelle)KHUK OBepaBa MpuBaTHE ucnpase. Jlaswe, y wiany 93. ce
MPENH3HO KaXke /1a jaBHU OCJIeKHUK caMmo MOTBplhyje mpuBaTHy UCTIpaBy
Tj. YTOBOP O IIPOMETY HETIOKPETHOCTH, a JeIUHH U3Yy3€TaK je npeaBuleH
yraHoM 82.% Koju Tpomnmcyje Ja jaBHU OCNES)KHHIU CaudibhaBajy
YTrOBOpE O MPOMETY HEMTOKPETHOCTH CaMo KaJia Cy y MUTaby MOCIOBHO
HeciocoOHa muma. OBe 3akOHCKE onpende cy HEeIBOCMHCIEHE U
jacHe M HE OCTaBJbajy MECTa HUKAKBUM HEIOyMHIIaMa M TyMauemy.
Jla je 3akoHOnABAl] XTE€O J1a C€ YTOBOPU O IMPOMETY HEMOKPETHOCTH
cacTaBibajy y (hopMHu jaBHOOETEKHUYKOT 3amuca OH OM TO U HABEO y
yyiaHy 82. y KOM je TaKCaTUBHO OJIPEAMO NMpaBHE MOCIOBE KOjU UMajy
o0NuK jaBHOOEJE)KHUUKOT 3amuca. MelyTum, To HUje Ouila MHTEHIUja
3aKOHOJIABIIAa M OH TO y JIBa WiaHa M eKCIUIMIUTHO MOTBphyje u To y
yiany 4. u wiany 93. Buaumo ga cy oapende oBor 3akoHa MPUITUIHO
Ipenu3He, Kao 1 oipe0e MOMEHYTOT 3aKOHa O IPOMETY HETTOKPETHOCTH,
1a MUCIIUMO J1a BpXoBHM KacalloHH CyJl HHje UMao IpaBo Aa Aeporupa
nBa Bakeha 3akoHCKa Mpomnuca M J1a CBOJUM IPAaBHUM CTaBOM CTBOPH
npaBHy HecUrypHOcT. HaBeneHuMm TymauemeM, BpXOoBHM KacalmoHU
CYII j€ TIPEKPIINo oapende 3aKoHa O jJaABHOM OCJICKHUIIITBY.

3ak/pyuak

BpxoBau kacamumonu cyn CpOuje je yCBOjUO TpPaBHU CTaB KOJUM je
pelIaBao CHoOpHO MpPaBHO NUTAmkE IMOBOJOM 3aXTeBa OCHOBHOI Cyla U3
Kypmymnuje na nam 3akibydeHH YTrOBOp O MPOMETY HEMOKPETHOCTH MOKE
na Oyze OCHOB 3a YIHC TpaBa CBOJUHE, aKO MMa OOJIMK JaBHOOEIC)KHHUYKOT
3anrca. Ha momenyTtoj cegnuim BpxoBHW kacanmmoHu cya je, umajyhm y
BUJy KaKO je pEYeHo ,,I0/IeJbeHy CTYpYHY jaBHOCT, 3ay3€0 MpaBHU CTaB:
,»YTOBOP O MPOMETY HETOKPETHOCTH CAYUE-EH Y (DOPMH jaBHOOCIIC)KHUUKOT
3amuca npeacTaBba MOJA00HY UCTIPaBy 3a YIHC MpaBa CBOjuHE . MuciuMo aa
BpxoBHM KacanmoHu Cyzl HUJE y3€0 y 003Hp paszjore yBolema HHCTUTYIIH]E
jaBHor Oenexxnuka y Cpouju. 3akoHOAaBaIl je MPUITMKOM YBOhema npodecuje
jaBHOT OenexHWKa y mpaBHU cucteM PemyOmuke CpOwuje, To mpaBmao, mpe
CBera pasjio3uMma NoJu3ama MpaBHE CUTYPHOCTH y CBAKOJHEBHOM IIPABHOM
KUBOTY, Ka0 M HaMEpOM Ja PacTepeTH paj CyloBa, Tj. Ja MpeHece Heke
BaHCY/ICKE HAJIeKHOCTH Ha npyra Tena. Hamepa 3akoHonaBua Huje Ouia
Ja jaBHU OeNe)XHUIM A00H]y MOTYhHOCT caunmaBama YroBopa O MPOMETY

» Vropenuty unan 82. u unan 93. 3akoHa 0 jaBHOM OCIICKHHUIIITBY.
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HETMOKPETHOCTH y (POPMHU jaBHOOETEKHUYKOT 3aIKca U TO je jaCHO HABEO y
3aKoHy O jJaBHOM O€JIe)KHUIITBY U 3aKOHY O IPOMETY HEMOKpeTHOCTH. Mnak,
BpxoBHH KacallmoOHU CyJ1 IOHOCH CTaB KOJUM JIaje BETap y KpHiia KaTaCTapCKUM
yrnpaBamMa M KOjeé cajJa MOTY MHUMO 3aKOHCKHX Iporuca Ja, (Ha OCHOBY
YTOBOpa O MPOMETY HEMOKPETHOCTH Yy (POpPMH jaBHOOETEKHUUYKOT 3aIuca),
BpILIE U3MEHE Yy KaracTpy HemokpeTrHocTu. CBe 0BO je cTBOpmio oapeheny
NpaBHYy HECUTYPHOCT M JONATHO y30ypKajo cTpacTd u3Mely aaBokata U
JaBHUX OeJIeKHUKA.
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Balsa Kascéelan, PhD

THE LEGAL OPINION OF THE SUPREME COURT OF SERBIA
TOWARDS CASE OF NOTARY DOCUMENT

Abstract: The Supreme Court of Serbia adopted the legal opinion (which
is the subject of the comment) at the session of the Civil Department, resolving
the disputed legal issue regarding the request of the Court from Kursumlija.
The District Court in Kursumlija asked: Is a real estate agreement can be the
basis for registering ownership, if it has a form of a notary document? In the
aforementioned session, the Supreme Court, having regard to the “divided
publicity”, took a legal view: “The real estate transfer agreement made in
the form of a notary document is a legal document for the registration of the
ownership right”. The position that the Supreme Court has formulated is in
direct contradiction with the positive law of Serbia. The author explains the
reasons against such a Court decision.

Key words: The Supreme Court of Serbia, Notary Document, Property
Law, Civil Law System, immovable property.
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Ipogh. 0-p Josan 3aghupocku

IMPABHU U EKOHOMCKMU ACIIEKTHU HA KPUIITOBAJIYTUTE

UDK:336.74:004.78]:34
336.74:004.78]:33
Review paper
Abcmpaxkm: Bogedysaremo Ha HOBU MEXHOLO2UU NPU NIAKAFAMA
NOBMOpPHO ja omeopuja u debamama 3a NOUMOM HA naApume U HUBHOMO
oeghunuparve. lcmuchysarbemo Ha 20MOBUHAMA KAKO CPeoCcmeo 3a NiaKkare
ja cmenu cauxama 3a napume, 000eKa NOjaéama HA KPUNMOBALymume
0mMeopU HOBU No2nNasja 60 MoHemaprHomo npaeo. Kaxo cpedcmeo 3a niaxarwe
KpUnmosauymume He ce npou3e00 Ha HUMYy eoHa OpiHcasa 00HOCHO YEeHMPAIHA
banka. O0 eona cmpaua, moa NpPemMcmasy8a HeoSPAHUYEHAd MONCHOCM 3d
nazapom u 3a UHOBAMUBHOCM 60 PA380jOM HA ANMEPHAMUBHU CPeOCmea
3a naakare, HO 00 Opyed CMpPAHd, NOCMOU U ONACHOCM 3ad NOCMOJHUOM
MOHemaper nopedoK 80 KOj YEHMPAIHA YI02ad UMA Opicaéama OOHOCHO
yenmpanuama uiu emucuona obanxa. Kpunmosanymume ce npeoussux u 3a
MOHemapHume 61acmu Kou nPeKy MOHemapHama noaumuKa 2u 0cmeapysaam
HUBHUMe yenu no8p3anu npeo ce’ co cmabuiHocma Ha yeunume u 006pomo
@ynxyuonupare Ha @unancuckuom cucmem. Ilpu nHusHomo Kopucmerbe
nocmojam 6pojHU NpeoHOCMU 80 0OHOC HA MPAOUYUOHATHUME NAPU KAKO
wmo ce majHocma, Op3uUHaAmMa U HUCKUMe MPAHCAKYUOHU MPOULOYU, HO U
OpojHU pusuyU NOBP3AHU CO OMCYCMBOMO HA Pe2yiamop UlU UHCTMUMYYuja
Koja co ceojom asmopumem Ke CmMoOU no3aou mMpawcakyuume, KaAKO U
MOJHCHOCMA NPeKY HUG 0a ce uHaHcupaam u niaKaam cmoku u yCiyeu Kou
ce den 00 Henezannu akmueHocmu. Cnopeo MHOYMUHA, KPUNMOBATyMuUmMe
KAKo OeyeHmpaiu3upan UHCMpYyMeHm 3a niakare ce UOHUHAMA OOHOCHO
npaeeyom 60 Koj Ke ce pazeuea cucmemom 3a niakara. Kaxo u npu cexoja
,,pesonyyuja‘’ npaguama pamka 00 npemxoOHUOm Cucmem He e no020meeHa
0a 002080pu Ha nompebume Ha Hosomo epeme. O80oj mpyo e ckpomeH ooud
0a ce amanusupaam npaeHume U eKOHOMCKUmMe Npaularba NO8P3aAHU CO
ynompebama 00HOCHO NOjasama Ha KpUnMmMo8aiymume.

Knyunu 360posu: xpunmo eanymu, OUMKOUHU, eKOHOMUJA

*  n-p JoBan 3adupocku, Boupeaen npodecop na [IpaBHuoT dakynrer ,,JycTHHUjaH IPBU*,
YKUM, Crkomje. Tpyznot e npenaaeH Ha uzgaBador Bo jyiau 2018 roauna.

267



Bosen

CaetoT € Bo oipesieHa kpuntomanuja. Bitcoin, Ethereum, Ripple, Bitcoin
Cash, Litecoin... MomenTanHo nocrojar moeke ox 1500 kpuntoBamyTH
YMjaliTO Ta3apHa Kanuraiuzauuja HaaMmuuyBa 500 munujapau Joiapw,
nozaeka nocrojar noseke on 100 neBU3HM mMa3apu OAHOCHO Oep3u Ha KOU
JTHEBHO C€ pa3MEHyBaaT KPUITOBAIYTHU BO BPEAHOCT of Haja 20 Munujapau
nomnapu'. Bectute ce mpemnosHu co MHPOpMANUU 3a HOBHTE TPEHIOBU CO
KPHUITOBAJYTUTE, a MUCJIECHATa 32 HUBHATA WJHUHA OAAT BO JIMjaMETPAJIHO
copoTuBHU ekcTpeMu. OJ OHHME KOM CMeTaaT JeKa KPHUIITOBAJIYTHUTE Ce
peBoNIyIMja KOJjalITO Off TeMel Ke T'M TMPOMEHH CHCTEMHUTE 3a IUIaKame,
eKOHOMHUjaTa, K& UMa JypU U CEpHUO3HU MOJIUTUYKH e(eKTH, ma ce 10 OHHUe
KOU CMETaaT JieKa KpUNTOBAIYTHTE Ce €IeH OOMYeH OaJIoH KOj Kora Toram ke
JIO’KMBEE CIIEKTaKyapeH KoJarc.

KpunroBanmyture ce mpeaMeT Ha MpOydyBamke Ha IOBEKE HaydHHU
JICIIATUTMHY ¥ ICTUTE HE MOYKAT J]a Ce aHaIM3upaaar exHocrpano. Ce Haoraar
Ha TpoMereTo momery MpaBOTO, €KOHOMHjaTa M TEXHOJOTHjaTa OXHOCHO
nHpopmarukara. CranyBa 300p 3a HCKIYYHTEIIHO JIMHAMUYHA MaTepuja
KOja € TO/JIOKHA Ha CeKojaHeBHH mpoMeHH. Ol HaydeH acIeKT, CIeISHEeTO
U MPOYYYBakETO Ha OfIpelieHa IeJ IITO C€ JIBWXKU, IMOCTOjaHO Ce MEHYBA,
¢ HaBUCTWHA TojieM mnpeam3BUK. CyImITHHaTa Ha KPHUIITOBAJIYUTE JICKH BO
porpecoT Ha MH(pOpPMaTUUYKaTa TEXHOJOTHja U COPTBEP KOj OBO3MOXYyBaaT
edukaceH u QyHKIMOHAICH JCHEHTPAIM3UpaH CHUCTEM Ha IIakame KOj €
HA/IBOp O]l CTaHIAPIAHHUTE OJHOCHO TPAIWIIMOHAIHU CHCTEMH Ha IJIaTeH
MIPOMET KOM C€ PeryJIMpaHu 1 Ha/IrJIe{yBaH! O]l CTpaHa Ha IEHTPATHUTE OaHKH.
On mpaBeH acrekT, padoTHTEe Ce YIITEe MOCIOKEHH 3aToa MITO ¢e padoTH 3a
MaTepHja Koja, O] €IHa CTpaHa, Tocera He Ouiia mpeIMeT Ha ITPaBHO YPEIyBambe
HO, O IpyTa CTPaHa, € JAeJ O]l eIcH UCKIYYUTECHO BaXKEH JIEJ Ha MPABOTO U
MOHETApHOTO IMPAaBO KO€ TH ypeayBa MapuTe U IMapuIHUTE OJHOCH KOW TaK
ce BUTAJICH Jie] Ha (PMHAHCHCKHOT M Ha IEJIOKYITHUOT EKOHOMCKH CHCTEM Ha
npxasute. MIcTo Taka, KpUITOBATyTUTE OTBOpAAT HU3a HA MMPAKTHYHH IIPAaBHU
mpaliama Kako IITO C€ 0JJaHOUyBamkETO, OopOara MpoTUB TProBUjaTa CoO APOTa
U JPYTH CTOKH M YCIIYTH, KaKO ¥ NIEPEHHETO MAPH IITO IO MpaBu GEHOMEHOT Ha
KPHUIITOBAJyTUTE CEPHO3EH TECT 3a mMpaBHara Hayka. Ol eKOHOMCKH acCIIeKT,
JETICHTpaliu3aljara Ha MapuTe € TMPEeIU3BHK 32 €KOHOMCKaTa HayKa, 3a
MOHETApHATa MOJUTHKA U 32 LIEJIOKYITHUOT (PUHAHCUCKHU CHCTEM.

Tpynot e ckpomen o0ua aa ce 00jcHr GEHOMEHOT HAPEUCH KPUITTOBATY TH
NpeKy Mpe3eHTanyja Ha mouMoT Ha kpunrtoBanyTure (I) kKako M anammsa
Ha exoHomckute (II) u na nmpaBuute (III) mpamama Koj ce HaMeTHyBaaT co

! https://coinmarketcap.com/
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10jaBaTa U KOPUCTEHETO Ha KPUTITOBATYTUTE KaKO CPEJICTBO 32 pa3MEHa IITO
OTBOpA €Ha HOBAa TMMEH3Mja Ha MOMMOT Ha MapuTe W HYAW HOB MOJE] Ha
opraHmsaliyja Ha IJIaTHUTE CUCTEMH KOj 3a MPB MAaT HajJe YCIeNIeH HaulH Ja
ja 3a00MKoNIN AprKaBaTa Kako MOCPEIHUK BO TUIakamara.

I. Iloum Ha KpUNTOBAJIYyTUTE

[to mpercraByBaar kpunroBanyTute? Jlamu ce Tue eaeH oOWYeH
,O0aIIOH KOj Ke co3majae Xaoc Ha (PMHAHCHUCKHWTE TMa3apu, HOB BUJ Ha
,,TTIOH3H‘* 1lIeMa, HOB BUJ Ha MapHu U CPEJICTBO 3a pazmeHa? Jlamu ce Toa HOBU
WHBECTUIIMOHH WHCTPYMEHTH WIM HemTo ciuyHo? Hajuect oaroBop uiu
BIIEYATOK KOj MPEOBJIaayBa BO JaBHOCTA € JIeKa KPHUITOBATYTUTE CE€ HEIITO
BO KOCILTO MOXXEME J1a MHBECTHpPaMe U MCTOTO MPEKy HOK Ke He HalpaBu
6oraru. Ho, Toa e morpemieH UM JeIyMHO TOUEH BIEYATOK KOj € JaJeKy O
CYLITHHATA U BUCTHHCKATA Ueja 033y KPUIITOBATYTUTE.

KpunroBamyTuTeceoOn13aBOCIIOCTaBYBakh-e HAHOB, TOe(PUKACEHIITIATeH
CHCTEM KOj € ISIICHTPAIM3UPAH U CE TEMEITH Ha TEXHOJIOIIKHNOT HanpeaoK. bu
MOXeJe Ja Th JeuHrpaMe Kako eIEeKTPOHCKU CHCTEM Ha IIakame KOJIITO
ce Oasmpa Ha Kpunrorpadcku moka3. Tue ce co3majgeHH, PEerucTpUpaHH
W yIpaByBaHH EJCKTPOHCKH Ol CTpaHa Ha OTBOPEH, ICIECHTPaIH3UpaH
kpunrorpadceku cucreM. CaMHOT CUCTEM Ha KPUIITOBATYTUTE TO COYMHYBAAT:
KomauuTe (miners) MpeKky KOu € eMHUTYBaaT KPUIITOBATYTHUTE, TAPUIHUIINTE
(wallets) kame mTO ce CKIIagupaar KPUNTOBATYTHUTE, OEp3UTE OITHOCHO
JICBU3HUTE T1a3apyu KaJe ce BPIIM pa3MEHa Ha €THH KPUITOBAIYTHU 3a JPYTH
VI pa3MEHa Ha KpUTNITOBAIYTH 32 HAITMOHAIHHU BTy TH, KAKO U TIPOIIECOPH KOU
OBO3MOXYBaar npudakame Ha KPUITOBATYTUTE O CTpaHa Ha EKOHOMCKHUTE
OIepaToOpH Kako CPECTBO 3a IIaKarme’.

Cnopen Toa KakBU c€ pelauuure noMelry KpUOTOBAJIYTUTE M
TPaAMILMOHAIHUTE TIAPH KOU CE€ 3aKOHCKO CPECTBO 3a IUIaKame BO OJIpeAcHa
€KOHOMHja, KPUIITOBATYTUTE MOXKEME Ja TH MoJeIuMe BO Tpu rpynu. [IpBara
ja COYMHYBaaT 3aTBOPEHU CHCTEMH KOHM (PYHKIIHOHUPAAT BO 3aTBOPEH CHCTEM
Y HEMa HaJIBOPEUICH BIIE3 M M3J1€3 OJHOCHO IUIakama KOH JIPYTH CyOjeKTH
U 3a JIpyrd NOTpeOu OCBEH OHME 3@ KOMIITO € €KCKIIy3HMBHO CO3/a/ieHa Taa
KpunroBanyTa. HajuecT mpumMep 3a BakOB CHCTEM c€ 3a0aBHUTE MHTEPHET
UTPH KaJIe C€ CTEKHyBaar ,,iapu‘’ KOW C€ KOPUCTAT BO Urpara, Kako ILITO €

2 3a TexHHYKara cTpaHa Ha kpunroBaayTute Buau: Arvind Narayanan and al., Bitcoin and
Cryptocurrency Technologies, A Comprehensive introduction, Princeton University Press,
2016, ctp. 1-27
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Ha nipumep World of Warcrafat Gold xoj ce KOpUCTH BO MCTOMMEHATa Urpa
nu3ajaupana on Blizzard Entertainment. Bo BTopara rpyna ce KpUInToBalyTH
KaJic MMa EIHOHACOYCH IPOMET OJHOCHO MEHYBamhC WM KyIyBamke Ha
KPHIITOBAJIYTH CO BAJYTH OJHOCHO MapH 3a MOT0A J1a OMIaT KOPUCTEHH TPH
Hajpas3IMYHU IUlakama. Kako nmpumep moxe na ce Hasenar Facebook credits
KOM Ce KyIyBaaT MpeKy KPEIUTHH KapTHUYKHU 3a TOJOLHA J]a CE KOPUCTAT BO
iatgopmata Ha Facebook. Tperara rpyna ja cOuMHyBaaT KPHIITOBAIYTH
KaJie¢ ¥MMa JBOHACOYHOCT HAa MEHYBAmETO HAa BaIyTH OJHOCHO IapH 3a
KPHIITOBAJIYTH U 00paTHO’.

MomeHnTanHo HajppekpeHTHaTa KPUIITOBAIyTa BO CBETOT € BUTKOMHOT.
Cosznanen Bo 2009 roguHa 1 HaJIPBUH KOPUCTEH O MAJIKyMHUHA €HTY31]jacTH,
npen ce’ uHdopMaTHUapy M JbyOUTENM HAa TEXHOJOTHjara, MOCTENEHHOT
pacT Koj ce MHTEe3WBUpallle BO MOCIEAHUTE TOAMHU JOBEIE IO TOa JEHEC
OBaa KpUIITOBANyTa Ja MPETCTaByBa MOBEKE O €HAa TPETHHA O] Ma3apHaTa
KanmuTanu3alyja Ha KpunroBairyTute. Bo mupkymanuja ce moBeke on 17
MUJIMOHU BUTKOMHM 01 IIeJTOKyITHATa MOHETapHa Maca Ha OBaa KPUIITOBATyTa
Koja ke m3HecyBa 21 munmon. Co pellaBame Ha aarOpUTMOT, IITO 3HAYU U
YCHEIIHO MpollecHpaHa TpaHCaKIHMja, ,,KOMauoT € HarpaJeH 3a YCIEIIHO
3aBplieHara pabora co HoBU butkomnu. Taka ce mpommnpyBa MOHETapHaTa
Maca. buTkouHuTe ce Kpeupaar wiM emuTyBaar (komaat/minted) ox ctpaHa
Ha MHIUBUAYHU (KOMa4yu/miners) Kora ce yCIHEIIHO 3aBpPIIECHHU MOCTANKUTe Ha
BajMallvja Win perniaBame Ha butkoun tpancakuuute. Jlocera, burkonnor
€ HajycHellHaTa MpuKa3Ha Ha KPUIITOBAITYTHTE KOja € OCHOBA 32 CO3/IaBakhE
Ha JIpyr'M KPUOTOBadyTH. 3a Jla TMOCTUTHE JAOIMOJHUTENHA JHUKBUIHOCT
butkonHoT € noaenex Ha Bitcoin u Bitcoin cash. ako ceymite ce cMeTa Kako
IIMEeKYJIaTUBEH HHCTPYMEHT KOj MpeJ ce’ CIYXKU M Ce 4yBa 3a OCTBapyBambe
Ha KamuTaJHa JOOMBKa, a MOMAJKy KaKO CpEACTBO 3a IUIaKame Cemak
MH3BOHPETHO Op30 pacTe Op0joT HA EKOHOMCKH OTIepaTOpH Kou ru npudakaar
BUTKOMHOT U Ipyru KPUNTOBAIYTH KAaKO CPEACTBO 3a IUIakame KaKo IITO Ce:
KFC Canada, Tesla, Microsoft, Bloomberg, LOT Polish Airlines, Wikipedia,
Subway, PayPal v TH.

[Toctojar OpojHu OeHEeUTH HO W PHUBHMIM KOU C€ IOBpP3aHU CO
ynorpebata Ha KpunroBamyTuTe. llpenqHocTuTe Ha KPUNTOBAIYTUTE BO
OJJHOC Ha TPaJMIUOHAIHUTE CPEJCTBA 3a IUIAKAKE CE MOBP3aHU CO HUCKUTE
WIM HEMOCTOEYKH TPAHCAKLUMOHM TPOLIOLM Off NMPUYMHA IITO HE IOCTOU
LEHTPATU3UPAHO TIOPAMHYBaH-€ OTHOCHO HE [TOCTOU KJIIMPUHT, HeMa OaHKapCKU
u Apyru npoBusuu. [loHaramy, npu KOPUCTEHETO HA KPUITOBAITYTHUTE KaKo

3 ECB, Report on virtual currency schemes, 2012, ctp. 13-14, nocramnto Ha https://www.ecb.
europa.eu/pub/pdf/other/virtualcurrencyschemes2012 1 0en.pdf
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IUTaTaKHO CPEJCTBO HE MOCTOjaT HUTY OTpaHMYyBama Ha TPAHCAKIHHTE,
HemMa TpaHulu 3a TpaHcdepure. OBa € 0COOEHO BaXHO BO 3€MjH Kako
PenyOnuka MakenoHuja Kaje KarnuTalHaTa CMETKa CEyIITe HE € IeIOCHO
nubepanu3upana. TpaHCAKIIMUTE C€ MCKIYYUTETHO Op3u M aHOHUMHH Kako
10 OJTHOC HA TUIaKadyoT Taka M 10 OJHOC Ha MPUMadoT Ha cpexacTara. Cenak,
MOKpaj NPEAHOCTUTE KOU yNoTpedaTa Ha KPUNTOBATYTUTE TH HOCH, TIOCTOjaT
U HEKOM CEpHUO3HHM HEJOCTaTOlM KOM MOXKaT Ja ja 3arpo3ar HMIHHHATa
Ha KpunroBaiyTtute. Toa ce mpen ce® 3aBUCHOCTa 0 HH(pOpMAaTHUKATa
TEXHOJIOTHja BO CHUTyalllja Kora He IMOCTOM MHCTUTYLMja KOja CTOM MO03aIu
TEXHOJIOTHjaTa, OTCYCTBOTO Ha TPAHCIIAPEHTHOCT W aHOHOMHOCTA KOja IITO
MOXe Ja Ouje 3710ynorpedeHa 3a TpaHCAKIUHM IOBpP3aHU CO HE3aKOHCKHU
aKTUBHOCTH Kako Tepeme MapH, (UHAHCHpame Tepopu3aM, TpProBuja
co mporu u TH. Mcro Taka, KpUNITOBATYTHTE MOXKAT Ja OWAaT 3akaHa U 3a
jaBHUTE ()MHAHCHU BO CMHCJIA Ha MOTTHKHYBame Ha JaHO4HA eBasuja. Of
MHBECTHIIMOHEH aCIEKT, KPUNITOBAITYTHTE C€ PU3HMUYEH WHCTPYMEHT YH]jaIlITo
BpPEIHOCT MMa CHJIHM OCIMJIAIMK OJ] KaJe INTO Joara W Iepleniujara 3a
KPUNTOBATYTUTE KAKO LITNEKYIaTUBEH HHBECTHIIMOHEH HHCTPYMEHT, a He KaKo
Cpe/CTBO 3a pa3MeHa’.

Cemnak, mako ce TPOM3BOA Ha HOBOTO BpeME€ M Ha COBpEMEHaTa
TEXHOJIOTHja, WjejaTa 3a JACLEHTpaju3alujaTa Ha IMapuTe MOCTOM MHOTY
omamHa. Teoperckara TOAJOra 3a KPUIITOBATYTHTE KaKO BO E€KOHOMCKAaTa
Taka ¥ BO MIpaBHATa HayKa € UCKIIyUYUTEITHO CHITHA. Taka, BO EKOHOHOMCKAaTa
HayKa IMOCTOM IIBPCT TEOPETCKU TEMEN 32 KPUITOBAIYTHTE KOj C€ Haora BO
ABCTpHCKaTa €KOHOMCKa IIKOJIa KOja CMeTa JeKa JaprkaBara He Tpeba aa ro
MMa eTMHCTBEHOTO TPABO OJHOCHO MOHOIION 32 M3/laBame Ha mapute. Criopen
OBaa TeopHja, CKCKIIy3UBUTETOT Ha JIpJKaBaTa BO OBaa 00JIaCT JOMPHUHECYBA 32
HEOJITOBOPHO OJIHECYBAHE H BIIMjaHUja Ha JP)KaBaTa BO EKOHOMCKHOT ITHIIKYC
IITO IMa HETAaTUBHU €(PEKTH HAa EKOHOMCKHUTE TeKOBU’. IcTO Taka, BO mpaBHATa
HayKa OIIITeCTBEHATa TeOpHWja 3a MapuTe JaBa IMOTKpena Ha MOXKHOCTa 3a
KOPUCTEHE Ha KPHUITOBAIYTUTE 0€3 03BOJIA O JpXaBaTa W BIACTUTES.
NwmeHo, oBaa Teopuja cMeTa JieKa MapuTe Ce CeTO OHA MITO OMIITECTBOTO T'O
NpU3HAaBa KaKo TAaKBO U JIp)KaBaTa He MOXKE J1a BIIMjae Ha BakBaTa o/uryka. OBa
Haj100p0 MOXKEMe J1a To 3a0eeKuMe BO YCIIOBH Ha BOJHU, COITUjaTHU U IPYTH
HEMHPH KOTa IUrapuTe, XpaHaTa, OCH3MHOT W TH. C€ TJIABHUTE CPEIICTBA 32
pa3MmeHa. 3HauM, Ujejara 3a JeleHTpaIn3alija Ha ApUTe TOCTOM OJIaMHa U

* David Yermack, Is Bitcoin a Real Currency? An Economic Appraisal, NBER Working
Papers Series, 2013, nocranno Ha: http://www.nber.org/papers/w19747.pdf

5 Friedrich A. Hayek, Denationalisation of money, IEA, 1976, pp. 82-84

¢ 3a omrectBeHara teopuja 3a napute Buau: Charles Proctor, Mann on the legal aspects of
money, Oxford university press, 2012, ctp. 23-25
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noctojar OpojHU OOMIH 3a HEJ3UHO PeaTU3UpPALE.

Ho, mTo e Toa mTo cera cuTyanujata ja TpaBH ITOWHAKBA?
HajemHocTaBHHOT OATOBOpP € pa3BOjOT HA JWUTUTajHATa TEXHOJIMTH]A,
WHOBAIlMjaTa BO JCJIOT Ha TUIATHUTE CHCTeMH U mapurte. Kako mTo 3HaeMe
O]l KCTOpHjaTa, MapuTe caMu 1o cede ce nHoBanuja. Kora Tpammnara moyHamra
Ja He (YHKIIMOHUPA Ce TMOjaBUIe IPBUTE OOJUIIA HA TAapH KaKO CPEICTBO 3a
pasmeHna. [IpeameTun 1ieHeTH BO CpeauHaTa, oToa CKaroIeHUTE METaH, Ima
KHIDKHHUTE TIapH, KUPAJTHUTE TapH, 3a JIEHEeC Ja TH UMaMe eJIEKTPOHCKHUTE
Mapu co KOM W MpeKy mMoOwiieH TeneoH BpIIuMe Tulakama. Ho, xame e
MpOoOMBOT Ha TEXHOJIOTHjaTa BO KPUITOBAIYTUTE IITO ja TIPABH JCHEIIHATa
CUTyanuja Topa3indHa oa MuHaroTo? OAroBOpOT JieKH BO (DAKTOT IITO
KPUIITOBAJTYTUTE MOXAT €(pUKACHO JIa TO pelrar mpoOiaeMoT o1 morpedara o
[IEHTpaTHa MHCTUTYIIM]a WIH ITOCPEIHHUK MPEKY Koja Ke ce BpIIaT IJIakamara,
a Toa € JprkaBaTa OJHOCHO IIeHTpaiHaTa Oanka. Co HOBaTa TEXHOJIOTH]ja Ha
KPHUIITOBAJIYTHUTE CE peliaBa CUTyaIrjara BO KOja CO MCTH CPEJICTBA C€ BpIIaT
JIBE WJIM TIOBEKE TPAHCAKIIMM OJHOCHO C€ KOPUCTAT WMCTH MapH 3a JIBE WJIH
IMOBEKe IIJIaKkama.

Bamupmamujara Ha TpaHcakunujaTa, NpeKy DBHUTKOMHOT Ha mpumep,
Ce BpIIM JCIECHTPATU3UPAHO TPEKy CHUTE YYEeCHUIM. Taa TEeXHOJHWTHja ce
HapekyBa Blockchain m wcrtara TpeTcTaByBa PEBONyIHja BO IUIaKamara
3aToa MITO TPaHC(HEPOT Ce BAIMIMpA MPEKy pellaBame Ha aJTOPUTaM IITO
Cce BpLIM JACLEHTPAIM3UPAHO OJl cUTe ydecHUUM. Blockchain (wnm kaxo
ymre ce HapekyBa distributed ledger technology) mpercraByBa Oe30emHa
0a3a Ha TOAATOLM BO KOja C€ EBUICHTHpAaT TPAHCAKIMHTE W HCTaTa ¢
CHOZIeTIeHa TIOMeTy CHUTe YYeCHHUIM BO Mpekara. [Ipexy Hea ce 3amuiryBaaT
U ce 4yBaar cuTe WHPOPMALUHU 332 TPAHCAKIIMUTE MPU IITO MOJATOLUTE CE
CHKPUTITHPAHH, a MpeXara He 3aBUCH OJ HHUTY €/IeH YYECHHK 0COOEHO Of
MPUYHHA IITO TOAATOUTE CE€ CIIOJEIICHH ITOMETy CHTE YYSCHHIIM BO PAMKUTE
Ha Mpexara. Kora ctanyBa 300p 32 MO)KHOCTUTE KOU 'l OTBOpA POTPECOT Ha
TEXHOJIOTHjaTa JaBHOCTA € CeKoTall ckenTu4Ha. [lapanenara koja mro ce mpaBu
3a KOPUCTEHETO Ha KPUTITOBATYTHTE € OHAa Ha IMOYETOIUTE HA KOPHCTEHETO
Ha eJIeKTpoHCKara nomra. [Ipeky HoBara Blockchain TeXHONOTHja TUPEKHO CE&
MPEHEeCYBaaT CPEACTBA UCTO KAKO MITO MPEKY €IEKTPOHCKATA MOIITa TUPEKHO
ce mpakaar mopaku’.

Jlokonky ro 3emMeme BHUTKOMHOT Kako HpHUMEp, HETOBHOT cO(TBEp
OJTHOCHO TpaBHJIaTa W MOCTANKara Mo Koja Toj (pyHKIMOHUPA C€ COAPKaHU

"Marco Iansiti and Karim R. Lakhani, The Truth about Blockchain, Harvard Business Review,
2017, ctp. 5, moctamuo Ha: https://hbr.org/2017/01/the-truth-about-blockchain
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BO TakaHapeueH Bitcoin Core® copTBep K0j € open source, jaBHO TOCTAIICH 3a
KOpHUCTeH-e U Haarpaaoa. MaunujamHo KperpaH o cTpaHa Ha u3BeceH Satoshi
Nakamoto’, jiu1ie yujImTo UISHTUTET HE € TO3HAT 0BOj COPTBEP € JTULECHINPAH
on crpana Ha MIT u e nocrarnen 3a Haarpaaba ¥ MogoOpyBama MpeKy T.H.
mporeypa 3a Mpeio3u 3a nogo0pyBame Ha OUTKOMHOT. 3a TOHATAMOITHHUOT
pa3Boj Ha burkomHOT ce 3amomkeHu mnporpamepu (developers) koj
UHTEepBepHUpaaT Bo Bitcoin Core xora cmetaar neka e toa morpedHo. Ce
MOCTaByBa IMPALIakbETO Jalk OBUE JIMIA MMaaT TojeMa MOK CO Toa IITO ja
oJlpeyBaaT TpaeKTopHujara Mo Koja ke ce pa3BuBa OUTKOMHOT? OAroBOpOT
e HejaceH. Of eHa CTpaHa, TME MOXKAT J]a TH MPOMEHAT MpaBUiIaTa 1Mo KOH
(YHKIIMOHHMpPA OBa KPUNITOBAIYTAa M HEJ3MHUTE KapaKTEPUCTUKH, HO O JpyTra
cTpaHa Bitcoin core € jaBHO AOCTaleH U JOKOJIKY IPOMEHHUTE HE C€ OLICHETH
Kako MO3UTUBHU BUTKOMHOT MOke na Ouje moHaTamy pasBHEH Of CTpaHa
Ha Jpyru JUlla Bo OOJIMK Ha HEKoja Jpyra BaimyTa. OTTyka jaBHOCTa UTpa
HajToJIeMa yJIora Kora ce Bo Ipallame open source codreepure.

[TojaBata Ha Blockchain TexHonorujara npercraByBa game changer BO
CBETOT Ha [TAPUTE U CUCTEMHUTE 3a IU1akame. CO 0Baa TEXHOJIOTHja [IEHTPATHUTE
OaHKH U IPYTUTE MOCPETHUYKY HHCTUTYIIMU HE CE HEOTIXO/IHH 3a pealin3alja
Ha IJIaKamara, a Toa OTBOpa OpOjHH Mpaliama BO BPCKA CO €KOHOMCKHTE
epeKTH W TMOCICAMIUTE INTO K& TU TPEAU3BHKAAT KPHUIITOBATYTUTE 3a
HEJIOKYITHUOT €KOHOMCKH U (PUHAHCUCKHU TIOPEIIOK.

II. EkOHOMCKH aCleKTH Ha KPUNITOBAJIYTUTE

Kora ce 300pyBa 3a KpUITOBAIyTHTE, OF €KOHOMCKHU AacCMeKT, IBE
npamiamba ce OJf UCKIyuYHuTellHa BaKHOCT. [IpBoTO € moBp3aHo co auiemara
JlaJId KPUMNTOBATYTUTE MOXKeE J]a C€ CMeTaaT 3a Mapu BO €eKOHOMUjaTa, OQHOCHO
Jlany CIopes CTaHAapAHaTta neduHuIrja 3a mapuTe MOXKeMe J1a TH CMeTaMme
KaKo KOHKYPEHIIMja Ha TapUTe U3aJCHH O ICHTPaTHUTE OAHKH 3a]] KOU CTOU
aBTOPHUTETOT Ha JprKaBaTa. BTopoTo npaiame e moBp3aHo CO TOa KaKBU €(PEKTH
Ou peIn3BUKAI0 MAaCOBHOTO KOPUCTEHE Ha KPUIITOBATYTUTE HA MOHETapHaTa
MOJMUTUKA M BOOMINTO Ha CTAOWIHOCTa Ha UEIOKYMHHOT (UHAHCHUCKU
cucuteM. Mejara Ha KpUNTOBATYTUTE € Jla CE€ OJI3eM€ €KCKIIy3UBUTETOT Ha
Jp>KaBaTa MPEeKy co3laBame Ha CPEICTBO 3a IJIakame Koe ke Ouae HaaBop
O/l TPAIAUIMOHATHHUTE TUIATHU CHCUTEMH, Ke Ouje moeukacHo u ke Oume

§ Bitcoin Core, https://bitcoin.org/en/bitcoin-core/
° Satoshi Nakamoto, Bitcoin: A Peer-to-Peer Electronic Cash System, available at: https://
bitcoin.org/bitcoin.pdf
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JeneHTpanu3upano. Ho, BakBaTa mocTaBeHOCT Ha KPUITOBATYTUTE, HA HEKO]
HAYMH Kako KOHKYpEHIIMja Ha MapHuTe M3/1aJeHU Of] CTpaHa Ha LEHTpaIHaTa
0aHKa 0TBOpa OpOjHH AMUJIEMH 3a Toa Kako OM (YyHKIMOHMpAJa [EHTpaTHaTa
0aHKa BO yCIIOBH HAa MAaCOBHO KOPHCTEH-E Ha KPUITOBATYTUTE KAKO CPEJICTBO
3a 1ulakame. Toa HeCOMHEHO OM ce OfIpa3wiio Ha MOHETapHaTa IOJIHMTHKA,
HEj3MHaTa TPAaHCMHCHja MPEKy JeNOBHUTE OaHKH, a Toa K€ UMa e(eKT U Ha
OCTBapyBam-ETO HA IIETUTE KOU CE MOCTABeHM Ha LIEHTpaIHaTa OaHKa.

Bo oanoc Ha npBOTO Mpaiiame, T0KOJIKY ja CIOpeIuMe CTaHIapaHaTa
OTHOCHO €KOHOMCKaTa JaeuHUIlMja Ha TMapure Koja TH neduHUpa
napure npeky (QyHKIMHUTE IITO TM H3BpIIyBaaT, a Toa C€ CPEACTBO 3a
pa3MeHa, MEpPHJIO 3a BpeIHOCTa W 4YyBap Ha BPEAHOCTA K& BHIUME JIeKa
KpUNITOBAJTYTUTE HE 3a/I0BOJYBaaT JBa oJ Tpu Kputepuymu. EBe Ha mpumep,
aKko ro 3eMeMe BUTKOMHOT Kako HajIIMPOKO KOPUCTEHA KPHUMNTOBATYyTa Ke
BUJUME JIeKa MHOTY € Majl OpojoT (MaKo TPEHIOT € pacCTeYKH) Ha EKOHOMCKHU
orepaTopu ITo ro mpudakaar Kako CpeAcTBO 3a miakame. Cemnak, KOJIKy U
Jla € OrpaHUYeHa MOXKHOCTA 3a IUIakambe MOXe Ja KakeMe Jeka BbuTkomHoT
MpeTcTaByBa CPEACTBO 3a pazMeHa. Ho, mTo ce ogHecyBa 0 OCTaHATUTE JBE
GbyHKIMM Ha MapuTe, CUJIHUTE OCIMJIAIMU HA BPEIHOCTAa HA BUTKOMHOT BO
OJTHOC Ha aMEpPUKAHCKHUOT JI0jap WJIK BO OJHOC HA JIPYTHTE CBETCKU BaTyTH
OHEBO3MO)KYBaaT OCTBapyBam€ Ha OCTaHATUTE JABE (YHKIMU Ha MapuTe, a
TOA Ce€ MEPUJIO HA BPEHOCTA U UyBap Ha BpenHocTa. O rpauKoHOT MO0y
MOXKE J1a Ce BUIU Kako ce JBW)Kella BpeaHOCTa Ha BUTKOMHOT oJf MpBOTO
TpryBame 10 jyau 2018 roguHa.

Bo omHOC Ha BTOpoTO mpamiame, (HakT e 1eKka co MacoBHaTa ynorpeba
Ha KPUOTOBAIYTHTE KaKO CPEICTBO 3a IJIAKame C€ T'yOM eKCKIY3MBHTETOT
Ha Jp)KaBaTa BO MOHETAPHHOT CHUCTEM Oe3 pas3iiiKa Ha TOa IITO CIOPEN
CJIOBOTO Ha 3aKOHOT € JNe()MHUPAHO KAKO 3aKOHCKO CPEJICTBO 3a TUIAKambe.
Ce ryOm HajBakHATa ajlaTKa Ha MOHETApHHUTE BJIACTH, a TOA € KOHTpOJaTa
Ha TMOHyJaTa Ha Mapu CO KojamTo 0ea M ce HENMPHUKOCHOBEHHW BIAJapH BO
exkoHoMHjaTta. Mokea J1a co31aaaT €KOHOMCKH OyMOBH M KPH3H BO CaMo
eneH jaeH. Kaj butkonHOT Ha mpumep, TOCTOM JTUMHTHPaHA MOHETapHA Maca
o1 21 MWINOH KOja TIO0 JOCTHTAamkETO Ha OBOj M3HOC HEMa Jia Ce 3rojieMyBa.
Toa ke cmpeun eBeHTyajHa WJHA JI€BaJIBAIlja MPEKY 3TOJIEMYBAmETO Ha
MOHeTapHaTa Maca. J{okonky npodyHKIIMOHKpa BO IIHpOKa ynorpeda u Ouae
MacoBHO TpudaTeHa Kako CPEACTBO 3a IUIaKamke OBaa KapaKTEPUCTHKA Ha
BUTKOMHOT ke BIIeBa JOMOTHUTEIHA JOoBepOa 3a CTAOMIIHOCTA HA BPEIHOCTA
Ha ucrara. Ox MOHeTapHaTa IMOJUTHKA Ha IIEHTpaiHara OaHKa, HEj3MHATa
e(pUKaCHOCT M a/ICKBATHOCT 3aBHCU W (PyHKIIMOHHPAHETO HA IEIOKYITHHOT
(MHAHCUCKHU CUCTEM KOj T BKJIy4yBa Kako (pUHAHCUCKHUTE MMOCPETHUIU TaKa U
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N3Bop: https://blockchain.info

(bHHaHCI/ICKI/ITe masapmu. He(bI/IKaCHOCTa WJIM HaMaJleHaTa MOK Ha HCHTpAa/IHATa
0OaHKa MOXKe I[aja JOBCJC BO IIpallambEe U cTaduIHOCTA Ha (bI/IHaHCI/ICKI/IOT, aco
TOAa U Ha OCJIOKYITHUOT CKOHOMCKH CHUCTCM Ha JpiKaBara.

3roneMeHara ynorpeda Ha KPUNTOBATYTHTE TO TPUBJIEYe BHUMAHUETO
Ha 1eHTpanHuTe 0anku u perynaropure. EIIb n amepukanckuor ®EJ] cmeraar
JIeKa Off aCTeKT Ha (PMHAHCUCKATa CTA0MIIHOCT KPUIITOBATYTHTE CE CEYIITE BO
MHOTY paHa ()a3a Ha HUBHUOT pa3B0oj U HE MOYKAT J1a ja HapymiaT (huHacucKaTa
crabuimHoCT. Tpeba ma MOCTOM Cepro3Ha 3akaHa oj xunepuHbrIanmja 3a
MOIIMPOKATa jaBHOCT MAaCOBHO Jila CE€ CBPTU KOH KPUNTOBAIYTHTE KaKo
CPEICTBO 32 IUIaKame KOe Ke y)KHMBa 1orojiema J1oBep0a o TpaJAulluOHAIHUTE
napy U3/1aJIeHN O] IEHTPaTHUTE OaHKU Ha JP)KABHUTE.

Cenak, KpUNTOBAJIYTUTE OTBOpPAAT OpOjHU MpPABHU TWIEMH KaKO I10
OZIHOC Ha HUBHHUOT TPETMaH BO MPAaBHUTE OJHOCH BO KOM C€ JIeJ] Taka M I0
OZIHOC Ha e(eKTUTE KOU KPHUITOBATYTUTE T'M MMAaaT BO JIEJIOT Ha MEPEHETO
Ha TapH, OJAHOYYBAHETO M JAHOYHOTO 3aTajyBame, (UHAHCHUPAKETO Ha
TEPOPU3MOT H CII.

III. IlpaBHM acIEKTH HA KPUIITOBAJYTHUTE

Kako mro Moxe Ja ce oueKyBa, peakiyjara Ha BJIaCTHTE IO OJHOC Ha
kpuntoBanyture u Blockchain Texnonorujata e koHdpy3Ha. On eqHa CTpaHa,
3HAaT JeKa He MOXKaT Jia ro CIpedyar HpPOLECOT Ha JeleHTpaiu3aluja Ha
napure. HeBo3smoxno e toa! Ho, ox apyra crpana, cakaar Ja ja 3aapxkar
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KOHTpOJIaTa Ha CUCTEMHUTE Ha IJIaKambe U JIa OCTaHAT BPXOBHM IOCIIOJapU Ha
MOHETapHaTa Maca OJJHOCHO Ha MOHyZAaTa Ha mapu. Bo mpaBHUTE JIaBUPUHTH
ce T0jaBaByBaaT M IPAKTUYHM Ipallamba BO CEKOjAHEBHATa TProBHja CO
KPHUIITOBAIYTH KaKo IIITO € TPaIlakeTo Ha oJlaHouyBameTo. Kora cranysa 300p
3a peryrnaiujara, oJ elHa CTpaHa Ap>KaBaTa IPeKy peryJaTopHUTE HHCTUTYLIUU
BO JITIOT HA MOHETAPHHUOT U (PMHAHCHCKH CUCTEM CaKa J1a BOCIIOCTABH Pl BO
KPHUIITOBAYTUTE KOE TIaK OJ1 Ipyra CTpaHa € OI[eHEeTO KaKo HeroTpeOeH ToBap
U [IOTIpeYyBarb-¢ Ha MHOBAIIMjaTa BOJECHA O/l OHUE €HTY3HjacTH KOH padoTaT Ha
Co3/1aBambe Ha KPUIITOBATYTUTE M OHKE KOM CaKaaT UCTHUTE J1a T KopHucTaT. Bo
KpajHa JIMHUja, KPUIITOBAJIYTUTE Ce TEMeNaT Ha HJiejaTa 3a JeleHTpalu3aiyja
Ha TIapUTe U IJIaKkhaTa MITO 3HAUu 3200MKOTyBahe Ha JIpyKaBaTa v MOCTOjHUOT
CUCTEM Ha IlIaKame.

Ho, makponpyaeHTHUTE CynepBU30PH M KOHTPOJIOPHUTE HA CUCTEMUTE
Ha [UTaKamke ceylITe He OOpHYBaaT MPerojieMo BHUMaHUE Ha KPUTITOBAITyTUTE.
Awmepukanckuotr ®EJ], EIIb u apyrure WHCTUTYIIMH BO Pa3BUCHHUTE 3€MjU
CcMeTaar JeKka KPUNTOBAaJYyTUTE U Ma3apoT Ha KPHUMNTOBATYTH € CEYIITE€ BO
3a4eTOK M HeMa CEpPUO3HM MMIUTUKAIUU 3a (YHKIIMOHUPAHETO KaKo Ha
JIOKAJIHUTE TaKa u Ha mo0anHuoT punancucku cutem'’, [Toctojar cenekTHBHU
o0uu 3a ypeayBame Ha Mpaliamba KOU e MOBP3aHU CO KPUITOBATYTUTE KaKO
IITO C€ HUBHOTO U3/IaBame, Ma3apuTe OJHOCHO Oep3UTe Ha KO ce KymyBaat/
Mpo/aBaaT KPUNTOBAJIYTH W TH. AHanM3a Ha MpaBHATa paMKa BO 3€MjUTE
KOH IIITO 3all0OYHaJIe CO OfIpe/IeHa perylalyja Ha KPpUINTOBAITYTUTE MOKaKyBa
HEIMOCTOjaHOCT Ha PEryIaTOpUTe U Op30 MEHYBaHE HA TO3UIIMUTE U IIPUCTATIOT
KOH KpHUITOBaTyTHTE!'.

Taka, 3eMjuTe wieHkn Ha EBpo3oHaTa HeMaar yCcOIIaCE€H MPUCTAIl BO
YTBPYBambETO Ha MPABHUOT CTATyyC Ha KpunToBaiayTuTe. Kako u mrto Moxe
Jla ce OueKyBa, peryianujata Tpeba na e WHUIMpaHa ox crpaHa Ha EIlb
KaKo MHCTUTYIMja HAJUIeKHA 32 3aeJHMYKATa MOHETapHa TMOJIHWTHKA U KOja
€ U EKCKIIy3UBEH CYNEpBU30p BO pamkuTe Ha EBpo3onara. Bo HekonkyTe
obumn na rm nepurmpa kpuntoBamyture EIIB ja menyBame cBojaTa
nosunyja. Bo npBara pedunumja Kpunroaaytute O0ea JeUHUPAHA KaKO
,»BUJI HA HEPETNTyJIHpaHU TUTUTAIHU TapH, KO CE€ €MHTYBaHU M Haj4eCTO
KOHTPOJIMPAHU OJ] CTpaHa Ha MpOorpaMepu U Kou ce mpudaTeHn U KOPUCTEHU

10 Eric Lam, What the World’s Central Banks are Saying About Bitcoin, Bloomberg, 4 anpu
2018, mocramHo Ha: https://www.bloomberg.com/news/articles/2017-12-15/what-the-world-
s-central-banks-are-saying-about-cryptocurrencies

1 3a pasnuvHUTE TO3MITHNK Ha PETYIaTOPHUTE BO pasiidau 3eMju Buau: Jovan ZAFIROSKI,
Bitcoin — a New Challenge for the Complicated European Monetary Structure, in South
Eastern Europe and the European Union — Legal Perspectives, SEE Series of Papers Volume
3, Verlag Alma Mater, Saarbrucken, 2017, ctp. 145-158
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07l cTpaHa Ha crienuuvHa BUpTyeiHa 3aeaauia’“'?. Cenak, oBaa AepuHUIA]A
€ IpOMEHeTa MpH MITO € U30pHIaH 300pOT ,,[Tapu‘* O/ MPUYMHA IITO HUBOTO
Ha ynoTpeba Ha KPHUNTOBAJIYTUTE HE JO3BOJNyBa Ja T'M Hapeyeme Napu
Kako U 300poT ,,HEeperyaupaHu’* o MpUYMUHa IITO BO HEKOM 3aKOHO/IABCTBA
3all0YHa TIPOLIECOT Ha HHUBHA peryrnanuja. Taka, HoBata JeQHUHHUIUja
Ha ELIb ru neduHHMpa KpuUNTOBAIYyTHTE Kako ,,JUTUTAIHO IpPETCTaBEeHa
BPEIHOCT KOJaIlTO HE € M3/1aJIeHa O] CTpaHa Ha LIEHTpajHa 0aHKa, KpeAuTHA
WHCTUTYLIMja, UHCTUTYLH]jA 32 €IEKTPOHCKH Mapu M CJl. KOja BO OpPEICHU
CHUTyaIlMi MOXKe Ja Oujie KOpUCTeHa KaKo aiTepHaruBa 3a mapute . JIpyru
3eMjU UMaaT KOMILIETHO pa3yindeH npucramn. Kuna, Ha mpumep, BO CENTeMBpPHU
2017 ja 3abpanu ymorpebaTa Ha KpunToBaldyTHTe. BakBata cBOja O/uIyKa
ja moTkpenu co (akToT IITO ynoTpedara Ha KPUIITOBATYTHUTE HOCH OpOjHU
PHU3UIIM KaKO O] aCHEKT Ha KOPHCHUIIUTE TaKa M O aCTEeKT Ha CTAaOMITHOCTA Ha
MOHETAapHUOT  (puHaHCHCKU cucTeM'®. O qpyra cTpaHa mak, Kako HajMOKHa
(uHaHCHCKA CHJIa BO CBETOT KOja CTOM 3a] JOMHHAHTHAaTa CBETCKA BalyTa
nomnapot, CA/l ceymite HeMa jacHa MO3MIM]jA IO OJHOC HA KPUITOBAIYTHTE.
[Tozurujara Ha Pycuja e ucto taka HejacHa. On1 eHa cTpaHa, IOCTOjaT HajaBU
3a co3laBame Ha IuaTGopma 3a TPryBame CO KPUIITOBATYTH Ha Oep3aTra BO
MockBa, HO Of] ipyra CTpaHa, LieHTpaHaTa O0aHka Ha Pycuja anapmupaie 3a
TOJIEMHUTE PU3HUIIH IITO YHOTpedaTa Ha KPUIITOBAITYTUTE TH Hocat"”. CinyHa e
U cocroj0ara BO IpsKaBUTE OJ1 IIGHTpalHa U uctouHa EBpomna’.

yHOTpC6aTa Ha KPpUITOBAJIYTHUTC KaKO CpEACTBO 3a IUTakame co3gaBa
MOXHOCT 3a LCJI0OCHAa aHOHMMHOCT Ha CY6jCKTI/ITe KOM C€ YyUYCCHHIHU BO
TProBCKUTC OIHOCH. Toa oa €aHa CTpaHa € 6CHC(1)I/IT 3a CaMHUTC YYCCHHUIIH,
HO OO Jpyra CTpaHa OTBOpa MOKHOCT 3a 3noyn0Tpe6H KOHM C€ HCOO3BOJIMBHU
N Ka3HUBU CIIOPEA 3aKOHOT. TaKa, BJIaCTUTC ja HacodyBaar eHeerjaTa BO
Cy36I/IBaHE>eT0 Ha MOXXHOCTHUTC IIPCKY KPUIITOBAJIYTUTC Aa CC BpLIAT IUTakama
OJ1 HCAO3BOJIMBHM AKTHBHOCTH KaKO IITO CC TpFOBI/IjaTa CO apora, MnepemEeTO
Imapm u (bl/IHaHCI/IpaH;eTO Ha TCpOpU3aM. AHOHUMHOCTA Ha TpaHCAKIUUTE I'

12 ECB, Report on virtual currency schemes, 2012, ctp. 13, nocranso Ha: https://www.ecb.
europa.eu/pub/pdf/other/virtualcurrencyschemes201210en.pdf.

13 ECB, Virtual currency schemes — a further analysis, 2015, ctp. 25, nocranto Ha: http:/
www.ecb.europa.eu/pub/pdf/other/virtualcurrencyschemesen.pdf,.

14 The People’s Bank of China, Public Notice of the PBC, CAC, MIIT, SAIC, CBRC, CSRC
and CIRC on Preventing Risks of Fundraising through Coin Offering, September 2017,
nmoctanHo Ha: http://www.pbe.gov.cn/english/130721/3377816/index.html

15 Central Bank of the Russian Federation, Statement, 4 September 2017, mocranHo Ha:
https://www.cbr.ru/press/pr/?1ile=04092017 183512if2017-09-04T18 31 05.htm

16 Stephen O’Neal, From Russia to Macedonia: How Cryptocurrencies are Regulated in
Eastern Europe, Cointelegraph, jymu 2018, moctamuno Ha: https://cointelegraph.com/news/
from-russia-to-macedonia-how-cryptocurrencies-are-regulated-in-eastern-europe
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HalpaBy KPHUIITOBAJTYTUTE M3BOHPEHIHO aTPAaKTUBHHU KOra cTaHyBa 300p 3a
TUTaKamke Ha CTOKH U YCIYTH KaKo IITO ce onojHuTe aporu. Hajao6ap mpumep
3a Toa e Silk road wHTEepHET cTpaHMLaTa Ha KOja ce BpILelIe Ipogaxoa
Ha pa3HU HEIO03BOJMBH MPOU3BOIU M yciyru. OBa € caMo €IeH IMpUMep co
kojuto Binactute Bo CA/Jl ycrnemHo ce cripaBuja, HO OCTOjaT OPOjHU APYTH
KO BO MOMEHTOT OIlEpHUpaaT BO TaKaHApeueHWOT dark web, a puTOa Kaxo
CPEZCTBO 3a IUIaKame ce KOPUCTAT KpUNToBaIyTuTe. Ilepemero mapu e ucto
TaKa OJIECHETO co KpunroBaimyTuTe. Co Toa MITO 32 HUB HE MOCTOjaT ITPAHUIN
U ce HaJBOp o1 10(aTOT HAa MHCTUTYLMUTE KOU BPIIAT HAA30D Ha IUIATHHOT
IPOMET, @ BO OJPEICHU CUTyalluHd CIpPOBEIyBaaT M KalUTAJIHU KOHTPOIIH,
KPHUIITOBAJyTUTE CE€ KOPUCHA ajlaTKa 3a OBHE KPUMHHAIHH aKTUBHOCTH. Bo
OJIPE/ICHU 3eMjH KaKo IITO € ciay4aj u co EY, Haime:)xHocTa Ha MHCTUTYIIMUATE
3aJI0JDKEHHM 32 Cy30MBambe Ha MEPEHETO Mapyu Ce MPOLIMPH U HA TUTUTATHUTE
napu OIHOCHO KpumToBamytute'’. Mcro Taka, KpHIITOBAJIYTUTE OTBOpaaT
HU3a Tpaliamka BO JENOT Ha OaHOUYBameTo U OopOaTa MPOTHB JTaHOYHOTO
3atajyBame. [Ipamamero koe ce MOoCTaByBa € KakoB Ja € HUBHHOT TPETMaH
Kora CTaHyBa 300p 3a JJ00MBKaTa IITO C€ OCTBapyBa MPEKY KPUITOBATYTHTE.
CynoBuTe Beke 710j/10a BO CHTyalydja a Tpeba J1a o1IydyBaar 1o npeaIMeTH
0]] OBaa MaTepHja Kako LITO € CIy4ajoT KOJIITO 3aBpIIH co npecyna Ha CynoT
Ha mpaBaara Ha EBporickara yHHja moBp3aHa cO MpaBWiiaTa 3a JAaHOKOT Ha
noaaneHa BpeaHoct. Taka, Bo cBojaranpecyna EBporicknor ey Bo JlykcemOypr
ro nepuHupaiie BUTKOMHOT Kako BUPTYEJIHA BalyTa U M’ TO MPU3HA CTAaTyCOT
Ha CPEJICTBO 3a pa3meHa'®.

Cemnak, o7 aHanmu3aTa Ha TPETMAHOT HA KPHUITOBAIYTUTE BO Pa3IUYHU
3aKOHOZABCTBA MOXeE Ja C€ 3aKIy4H JeKa OTCYCTByBa 3a€IHUYKHU MPUCTAI U
OJIrOBOP KOH IpalllamkaTa Kou MPOU3IIeryBaaT co [ojaBaTra Ha KpUIITOBAITyTUTE.
Naxko e jacHo aeka Tpeda fa mocTou rmodaieH oJroBop, Mpes ce’ o1 pa3BUeHUTE
3eMjH, CeMakK MOCTOM Pa3IMyYeH TPEeTMaH BO pa3iuuHu jypucaukiuu'’. On
MpaBeH acHeKkT paboTHTe Ke CTaHaT MHOTY IOjacHU IMPHU KpajoT Ha OBaa
roJnHa, OJTHOCHO 1Mo cpendara Ha 20 Bo byeHoc Aumpec xora ce odeKkyBa
Hajpa3BUEHUTE 3€MjU J1a U3JIe3aT CO 3aeIHUYKHU CTaB MO OJTHOC Ha TPETMAHOT

17 Council of the EU, Money laundering and terrorist financing: Presidency and Parliament
reach agreement, PRESS RELEASE 794/17 20/12/2017, noctamso Ha: http://www.consilium.
europa.eu/en/press/press-releases/2017/12/20/money-laundering-and-terrorist-financing-
presidency-and-parliament-reach-agreement/pdf

8 CJEU, case C-264/14, Request for a preliminary ruling under Article 267 TFEU,
from the Hogsta forvaltningsdomstolen (Supreme Administrative Court, Sweden),
ECLIL:EU:C:2015:718, para. 10-58.

1 Bunn: Alex Roever, Phoebe A. White, The Regulation of Cryptocurrencies, in Decrypting
Cryptocurrencies: Technology, Applications and Challenges, J.P. Morgan Perspectives,
February 2018, ctp. 33
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Ha kpunroBasiytute. Ho, mTo u 12 oxmyyar ke ocrane (pakToT JeKa MoCTOU
peleHre 3a NpeMOoCTyBambe Ha MmoTpedara O MOCPETHHK T.. JIp’KaBara BO
TUTATHUOT CUCTEM M JIeKa JeleHTpaIn3aljaTa Ha mapuTe ke Oujie HermoBpareH
nporec. Kako mTo ce Benu, MOXKaT J1a TW CKUHAT MPBUTE L[BEKUba... Bitcoin,
Ethereum, Ripple, Bitcoin Cash, Litecoin...u TH. HO He ke MOXKar Jia ja Cipedat
npoJieTTa Koja goara co Blockchain TexHonorujara.

3akiay4ox

TexHOMOMIKNOT MPOTrpec BO IUTHTAIHATA TEXHOJIOTHja U CO(PTBEPOT
OBO3MOXH]ja CO3/IaBak¢ Ha KPHUIITOBAJIYTH KOHM IPETCTAaBYBaaT WHOBAIUja
BO JIEJIOT Ha TapUTe W IUTakamara. BTeMeneHW Ha crapara wujaeja 3a
JICIICHTpan3alija Ha T[apuTe W 3a00MKOJyBamke Ha Jp)KaBaTa Kako
€IMHCTBEH Cy0jeKT KOj eMHUTYBa IMapy KOU C€ 3aKOHCKO CPENICTBO 3a TUIAKame
BO €KOHOMHjaTa, KPUITOBAIYTUTE MPETCTaByBaaT CBOCBHIHA ,,pEBOITyIIHja
BO CBETOT HA MapHTe ¥ MOHETAPHUOT TOPEIOK, a KOja € OBO3MOXKEHA TIPEKy
HoBata Blockchain Texnomnoruja.

Kako u mpu cekoj TEeXHOJNOMIKM TPOOMB BO onperaeHa cdepa Ha
OMMITCCTBCHUOT XUBOT, CTAPUTC IIpaBUJIa IO KOU (I)YHKL[I/IOHI/Ipa CUCTEMOT
HE Ce CIOpPEeMHHM Ja OJroBopar Ha HOBOHACTAHATHTE YCJIOBH. Taka € u co
KpunToBaiayTuTe. Mlako OLIEHETH O/ CTpaHa HA PEryJIATOPUTE U LICHTPATHUTE
0aHKW Kako WHUIMjaHA (Da3a Koja He MOXKE Ja ja 3arpo3d CTa0WIHOCTA Ha
(1)I/IHaHCI/ICKI/IOT CUCUTCM, KPUIITOBAJIIYTUTC OTBOpaar CCPUO3HU JUCKYCHU
KaKo 3a EKOHOMCKHTE TaKa U 3a MPABHUTE aCIICKTH Ha HUBHATA yIOTpeda Kako
CPEICTBO 3a IUIakamke U alTepHATHBA HA TPAJAUIIMOHATHHUTE MapH.

Camoto I[e(bI/IHI/IpaH:e Ha IMOUMOT Ha KPHUUIITOBAJIYTHU € TCIIKA 3a/ia4a.
Paznuunu APKaBU UMaAAT PA3JIMYUCH IMPUCTAIl KOH KPHUIITOBAITYTHUTC KOj oqu
o 3a6paHa 34 HHUBHO KOPHUCTCHC 0 HEJIOCHO NPCHYUITAHEC Ha I1a3apoT
U OTCYCTBO Ha OMJI0 KakBa peryiarusa. Pabotute ce YUITC IMOCJIOKCHU Ha
CBPOIICKO TJIO KaJI€ MOHCTApHAaTa IIOJIMTHKA U CynepBI/ISI/IjaTa BO PAaMKHTC Ha
EBpO3OHaTa € BO pall€TC Ha CyllpaHAallMOHAJIHA LICHTPpAaJIHA OaHKa.

On eKOHOMKHM acIeKT, JIBE Mpalllalkba Ce O]l UCKIYYHUTEIHA Ba)KHOCT.
[IpBoTO € MOBpP3aHO CO MOXKHOCTa 3a TPETMaH Ha KPUMNTOBATYTUTE KaKO
CPEICTBO 3a [JIaKamke BO EKOHOMU]aTa, a BTOPOTO € MMOBP3aHO CO MOCIEAULIUTE
KoM OM HacTaHajie 3a MOHETapHaTra MOJUTHKA U (QYKIHMOHUPAHETO Ha
(bMHAHCUCKUOT CUCTEM IPU MacOBHA ynoTpeOda Ha KPUIITOBATYTHTE.

[IpaBHUTE acTIeKTH HA KPUNITOBATYTUTE CE IIOBP3aHM CO IPaBHATA paMKa
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Ha M3/1aBamkbEeTO U KOPUCTEHETO Ha KPUIITOBATYTUTE KOE € CEeYILTE BO paHa (asa
U € peryJIMpaHo BO paMKHTE Ha HAITMOHAIHUTE JIp>KaBu. Flako KpUIITOBAITy TUTE
ce miobaneH (EHOMEH, CEyIITe HE IMOCTOM 3aeIHUYKH U KOOPIMHHUPAH
OJITOBOp Ha MET'yYHapOIHO HHUBO IITO OM OWUI maneky moedukaceH HaYMH 3a
HUBHO ypenyBame. McTo Taka, KpUNTOBATyTUTE OTBOpaaT OpOjHU TpPaBHU
Ipamiama BO JIEJIOT Ha CIIPEYYBaBETO Ha MPEHETOo Mapu, GUHAHCUPABHETO Ha
TEPOTU3MOT, OJJAHOUYBaKETO, OopOaTa MPOTUB JaHOYHATA €Ba3Hja U CII.
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THE LEGAL AND ECONOMIC ASPECTS OF THE
CRYPTOCURRENCIES

Abstract: The introduction of new technologies in payments has
reopened the debate on the notion of money and its definition. The decrease
of the use of cash as a means of payment has changed the concept of money.
The emergence of cryptocurrencies has opened new chapters in the monetary
law. As a means of payment, cryptocurrencies are neither a product of any
state nor a central bank. On the one hand, it represents a vast opportunity
as for the market as well as for innovation in the process of development
of alternative means of payment. On the other hand, there are the threats
for the monetary system in which the state, the central bank, plays a crucial
role. Cryptocurrencies are also a challenge for the monetary authorities that
through their monetary policy are working on the achievement of the price
stability and maintenance of a sound financial system. Cryptocurrencies have
numerous advantages over traditional money, such as anonymity, the speed
and low transaction costs. However, numerous risks are associated with the
absence of a regulator or institution that has authority over transactions.
Also, the anonymity of the transactions opens a vast possibility for use of the
cryptocurrencies as a means of payment for exchange of goods and services that
are part of illegal activities. According to many authors, cryptocurrencies as a
decentralized instrument for payment are the direction in which the payment
system will be developed in future. As it is the case with any “revolution,” the
legal framework of the previous system is not ready to respond to the needs
of the new age. This paper is a modest attempt to analyze legal and economic
issues related to the use of cryptocurrencies.

Key words: crypto valutes, bitcoin, economy
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PEITABAIBE EHEPTETCKUX IT CIIOPOBA ME/IMJAII1JOM

UDK: 005.574:[004.4:620.9
Review paper

Penyonuxa Cpbuja eéadxcu y pecuony 3a eenuxoe uzgosnuxa IT peuwerva.
Ocpoman 6poj npoepamepa nanazu ce y IT unoycmpuju xoja je u36803HO
opjenmucana. Moodenu capaore ce yenagHom npeno3najy y OKeupy KiacuiHoe
outsource-unea, mehymum nocmoju u 6enuxku Opoj OUPEKmHO Y2080PEHUX
nocnoea, U passujenux concmeeHux npoussooa. llpaxca nokasyje oa ne
nocmoju pasopuzayuje 6un0 Kojee 00 MoOena y CMUCIY HACMAHKA/Peuasarsa
1T cnoposa koju 3a npedmem umajy uspaoy peuierba 3a eHepeemcKy UHOYCmpujy.
Unak, cneyuguunocm emepeemcke mamepuje ykasyje 0a cam NOCMynax
oyeHe MeoujaburHoCmu, Kao u mox meoujayuje u3UcKyjy noceone eeuwimune,
nocebna 3Hara meoujamopa anu nocedaw NPUCMyn CHnopy U Y2080PHUM
cmpanama. Y paody ce 0ajy npenopyke Koje ou ce mozie KOpucmumu paou
Oporcez NoCmMu3arba CnOpazyma 3a C8axku 00 0amux mMooend.

YBox

HoBwu npaBai TeXHOJIOMIKOT pa3Boja, KOHKpeTHO [T cekropa, moKpeHyo
je JlaBMHY HOBHX JpPYIITBEHUX U TpodecuoHamHux oaHoca. OCHOBHHU
MOJIeJT TOCIIOBamba y U3paau IMpojeKara: 3aXxTeB/IpojeKar/n3paia/KoHTpoIa,
3axBasbyjyhu MoryhHocTuMma koje mpy’kajy MHTEPHET TEXHOJIOTHje, 3HATHO
je yHampeheHn, wim Moxe ce pehu ycnoxmeHn. Ha TpxkuiTy ce mpenosHajy
koMnaHuje koje Hyze [T pemiera, anu Koje Hy’KHO He MOpajy UMaTH COTIICTBEHE
kananurete. Mako ce jaBibajy Kao yroBapauu mnocinosa, IT kamamurere
3aKyIUbYjy Yak M XusbaJlaMa KHJIoMeTapa J1ajJeKo Ol MecTa y KojeM 00aBibajy
nocnoBame. OBy mojaBy mpakca HasuBa [T outsource-uHrom (Hajmaswe:

* IT KOHCYATaHT, MEIH]jaTop.

** T'mobamnu meHayep HabaBke ‘’Reckitt Benckiser” New York
*¥% A IBOKAT, MEIjaTop
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outsource-uHr). IT outsource-uHr je neo muMper mnojMma: outsource-UHL. Y
TEOPH]jH, Outsourcingom ce cMaTpa yropapame ocja ca IpyruM nojan3Bohauem
3a oapeheHo Bpeme, 3a opeheny neny u onpehenu HuBO pama/ycayre.! Huje
PETKOCT J1a Ha JeTHOM IIPOjeKTy pajiu BUIIle N3BOhaya rye je jeqaH KpOBHH KOjU
MIOBE3Yj€ pa3He /IeJI0Be KOjH Cy YPaIUIU APYTH U UCTIOPYUYje TOTOB MTPOU3BO
yroBapady Koju JlaJbe UCIOpYUyje HapyUHOILY.

VY TuIlaj HOBUX TPEHA0BA U3BPIIHO j€ TPOMEHY U Ha Hau3IJIeI KITACUYHOM
MoOJiely Hapydujan-u3Bohad. VYKoiIMKo Aohe 10 AUPEKTHOT YyroBapama
MOCJIOBA, BPJIO YECTO CE€ y MOCIOBHOM OJHOCY I0jaBJbyjy Hapy4uIIall/Iuie
Koje AerHUIIIE 3aXTeB IIpeMa BOJbM HapydHoIia/u3Bohadu(Koju je 1mo mpaBuiy
U [IPOjeKTaHT)/KoHTposop. Kinacuunu Monen uma npeHOCTH U MaHe y OJJHOCY
Ha Mojeln outsource-uHra. OCHOBHA MPEIHOCT JeCTe Y CHIXKaBamky TPOIIKOBA
jep ce cmamyje Opoj akTepa y OCIIOBHOM OmHOCY. Takohe, Hekaaa je Onrku
OJTHOC M3BOhava M Hapy4duola moxesbaH, Mel)yTUM, OH HY>KHO HE TOBOAH /10
0oJpHX pesyiTara. Jluie Koje Koje opraHu3syje 1mocao je 4ecTo Hy>KHO jJa Ou
CBOjUM HCKYCTBOM MOMOIJIO Y pealiu3allijy MpojeKTa U TO HE caMo Yy TIoTIeay
poka, Beh u y nomeny kBanurera. Ctora ce mpakcu M0jaBHoO U3BEIECHH 0OIUK
MOCJIOBamka, KOjU MPETHOCTaBJba JUPEKTHO yroBapame u3mely Hapyuuona u
n3Bohaua ajau ce y OHOCY T0jaBJbyje HY)KHO U Tpehe uie Koje KoMyHHITUpa
nim Moke ce pehu “’mpeBomu’ 3axTeBe Hapyuuorla u3Bohauy u oOpaTHO,
“’aprymente u3Bohaua’ Hapyuwory. ‘’IIpeBoheme’ He Tpeba MemaTu ca
JUIEM KOje C€ MOXKE aHTa)kKOBaTH 3a M3pajy MpojeKTHor 3aaatka. Mako cy
oBe JaBe (yHKIHje Omucke, OMTHO ce pa3nukyjy. IIpojekTHu 3amaTak Mopa
na u3pahyje uHKemep, 0K 'TIpeBon’’ OOWYHO paau JUIE KOje TO HUje, aau
Koje je moBosbHO ynyheno y IT ocHOBe kako OM MOTJIO J1a pa3yMe apryMeHTe
u3zBohavya. C apyre crpaHe, TO JuIile Mopa Aa Oylae crocoOHO Ja OATUYHO
pa3yMe MOCJIOBake Hapyurolla Kako 61 OMio y MpHIvIM Aa < TpeBoa’ BpILIU
OHaKo Kako he outH curypHo aa he qohu 1o m3panae nmpousBoaa Koju yrpaBo
xenu Hapyuwnian. Kinacuuan mozen, 6110 y CBOM OCHOBHOM, UJTU U3BEACHOM
00JIMKY HOCH PU3HK Ja Ce J0 >KeJbEHOT pellierha 1ol)e HaKOH BEIUKOT YTPOIIKa
BpEMEHa U HOBIIA, CTOTa C€ MHOTH MHBECTUTOPH OANy4yjy 3a Tpehu Monen:
KyIOBHHY TOTOBUX pellleba.

Kynosuna roroBux IT pemema je yBek moryhHoct. OcHOBHA MaHa jecTe
IITO TOTOBAa pellieha HUCY MPaBJbeHA MCKJBYYHMBO 3a MOTpede HapydHola.
TadHO je na Mory J1a ce u3BpIIe ofpel)eHa mojenaBama, ajli Cy OHa YIIIaBHOM
JUMHTUpPaHa. Bpio je BaXHO Ja HapydmiIall Ipe 3aKjbydera yroBopa Oye
CBECTaH y K0joj MepH he JIMMUTHUPAHOCT MOTYNHOCTH IMO/IeNIaBamba yTHIIATH

' Bunern: [lan Oshri, Julia Kotlarsky, Leslie P.Willcocks, The Handbook of Global Outsourcing
and Offshoring, 3rd edition, 2015, ISBN 978-1-137-43742-6, ctp.8
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Ha HErOBO IOCIIOBAK-E, j€p YNPAaBO HEUCIYHCHE OYEKHBaIba, JOBOIH J0
CIIOpOBa KOjH Ce M0jaBJbYjy Y OCTYIIKY ME/IMjaIlHje, HAPOUUTO y CHEPTETCKOM
CEKTOpY.

IT ciopoBu €HEpPreTcKor cekropa Hoce CHenu(UIHOCTH Yy OJHOCY Ha
yobuuajene IT cropoBe koju ce 1MojaBibyjy y MOCTynky menujanuje. Mcre
cnenu(UIHOCTH ce MOTY HahM 1 KO APYTHX BPCTA CIIOPOBA KOjU CY MTOBE3aHH
ca CTPATeIIKUM IIMJbEBUMA U JIUPEKTHOM PETyJIaTHBOM JAP)KaBe, Kao IITO Cy
Ha MpUMep 00J1aCTH 3IpaBCTBa, 6€30€IHOCTH U OJ0paHe, U CJ1.2

Jlakie, TOkOM peanu3alje IMpPOojeKTa Mopa €€ BOJUTH pavdyHa O
peryJaThBH KOja BPJIO YECTO HHUje mpernu3Ha u jacHa. CIOpOBH Ce jaBibajy
y momienay (QyHKIHMOHHCama u3paljeHor codTBepa a KOju Cy TUPEKTHO
MPOUCTEKIIN M3 PAa3IMYUTOr TyMadyewa Hapyduona M u3Bohaua oapeheHor
yjlaHa WM 4iaHOBa perynatuBe. Hamabe, mmajyhw y BHIy Ja 3aXTeBH
Hapy4YHoIla 3aBUCE U OJ] MPOMEHA MPABHOI OKBHUPA, HUCY PETKHU CIIOPOBH Y
Be3u 00padyHa TPOIIKOBA HACTAIUX yCJIe]] IPOMEHE 3aXTeBa MPOY3POKOBAHUX
MIPOMEHOM TIPaBHOT OKBUpA. M Ha MOCIETKY, BPJIO CY YECTH CIIOPOBH y BE3U
HaYMHA MPUKYIJbamba U 00pajie moaraka KOpUCcHHUKa (KJIMjeHara) HapydJHola.

VY oBoMm pazy aytopu he mokymaru na o6jacHe ujeje BOAUIbE KOjUM ce
BOJIC YUECHUIIM Y TIOCTYIIKY MEAMjallije Ha KOJU HaYMH JKeJle J1a TOTPHHECY
Ja ce cTpaHe, y3 momMoh MeaujaTopa, IITO Mpe JIOBELy A0 3ajeAHUYKU
MIPUXBATIEUBOT PeIICHA.

Outsource-uHr

VY Moxeny outsource-MHTa, 3a peayu3alyjy nocia KJbYYHH Cy OJHOCH
Hapyuuian-u3Bohau, u uzBohau-noaussohauu. Bpio yecro, Hapyuunmnal Huje
YIO3HAT ca YMH-CHUIIOM J1a j€ U3BOhad aHra)xoBao moau3Bohada, a mro Moxe
MIPEICTAaBIbATH OIYYHY YHI-EHHILY, HAPOUYUTO MMajyhul y BUAY TOCIOBHY
uaejy koja Tpeba na ce mpoaa Ha oxapehenom Tpxkwumrty. KoHTpony 1ypema
nH(popMalFja je MHOTO JIaKIIe BPIIUTH IpeMa jeJHOM U3Bohauy Hero nmpema
Opojy n, HAPOUUTO aKO, KAO HAPyUHJIAll, HUCTE HU WH(DOPMUCAHU Ja BalluM
MTOCIIOBHUM TUTAHOBHMA PACTIONAXy U JIUIA y KOja HeMare TOBepema.

[IpernocTaBka 00aBE3HOCTH HEKOI aKTa WJIM YHMHA je Takohe Bpio
YecT pasjior HepasymeBama u3Mel)y yroBapada. CHOpOBH MPOUCTEKIH M3

2 O moJIoXKajy eHepreTCKe MarepHje y APKaBHUM CHCTEMHMA y TIOTIENY FheHEe BaKHOCTH W
moBe3anocTH Buaetu y: JKapko Humutpujesuh, Four Pillars of Security of Supply in the
Energy Market, 3axyx0nna Auapejesuh, 2016, ISBN: 978-86-525-0261-5
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HEeMpUMEHe cropasyma o mnoBepsbuBOCTH (non-disclosure agreement), cy
takohe Bpio vectu. JIok je cropasym O MOBEPJEUBOCTH Y HEKUM IPaBHUM
cucTeMuMa 00aBe3aH JOKyMEHT KOjH TpaTH CBAaKHW MPAaBHU MOCA0, IPYTH
NpaBHU CUCTEMH UCTH HE TIPENO3Hajy HUTH NPYXKajy OYCKHBAHY 3aIITUTY
YrOBOPHHUM cTpaHama. /3 Tora npousuiasu Ja jeJiHa YTOBOpPHA CTpaHa MOXeE
Ha OCHOBY TOTIHMCAHOT CIIOpa3yMa Jla 04eKyje arcolyTHY JUCKPELH]y, JTOK
3a PYry YrOBOPHY CTpaHy TakKaB CIIOPa3yM MOXKE MPETCTaBJbaTH CaMoO jOII
jelaH He Tako Ba)kaH Marup KOju BOJM O MOTEHIMjaJIHE peau3aliyje moca.

Hapnasee, outsource-uHT OTEHIIMjaJTHO HOCH MTOBPEY ayTOPCKUX MpaBa
ucnucanor koga. Hanme, 3a jeqHOT KiIujeHTa moau3Bohaun cTBapajy Koj Koju
ucnopyde. C 003UpoM Ja poj1ajy CBOje MporpamMmepcKe pecypce Ha TPIKUIITY
Mmoryhe je 1a ce y HEKOM TPEHYTKY CTBOPE MCTH WIIHM CJIMYHH 3aXTEBH IpeMa
noau3Bohaunma. Mimajyhu y Buly 1a mporpaMmepu BpJIo 4eCTO KOPHCTE TOTOBE
CEKBEHIIE KOje Cy paHHje CTBOPWJIH, BPJIO je Moryhe fa jeHy WM BUIIE OJ
TOTOBHMX CEKBEHIIH MPHUMEHE U Y HOBOM Kofy. [locTaBiba ce muTame 1a i Ha TO
MMajy TIpaBo, MMajyhu y BHIy YTOBOpE KOj€ Cy paHH]je 3aKJbYUHJIN ca APYyTUM
n3Bohaumma, OJJHOCHO KaKo PEIIUTH CIOPOBE MPOKCTEKIIC U3 TE CHTYallHje.
CraB n3Bohada Koju Cy aHTa)KOBaJIM MIOIM3BOlaue jecTe 1a mpaBo Ha EKOHOMCKY
EKCIIOATAIIH]y ayTOPCKOT Jiejia iMajy yrpaBo oHu. C Ipyre cTpaHe, ayTopuma
HUKO HE MOYKE OJIy3€TH IPaBO Jla C€ Ha3MBajy ayTOpUMa HEKOT KOJa Kora cy
caMH CTBOPWJIM HHTH UM WUKO MOXKe 3a0paHHTH Kopuinheme Tor aena. Tpeda
pa3IMKOBAaTH €KOHOMCKA OJ IMYHUX MpaBa MPOUCTEKIUX U3 OBOT MOCIOBHOT
onHoca. HarMe, koj mociioBa KoJ KOjUX Ce TI0jaBJbyjy Hapydwiial u u3Bohau
(ayTOp), BpJIO j€ JeMHOCTaBHO YTBPJUTH BPCTY, OOMM, M JiOMaIlaj rmpasa Koju
MPOMCTUYY U3 THX IOCJIOBA. JaCHA je CUTYyallja U YKOJIHUKO j& ped O IPaBHUM
JUIIMAa KOjU UMajy cBoje 3amociene. M3Bohad (ayTop) jecTe mpaBHO JuUIle, a HE
(bM3UYKO JTUIIE, OJHOCHO Y KOHKPETHOM CIIy4ajy MmporpaMep Koju je GU3uIKu
CauMHHMO ayTOpCKo neno. Mehytum, kom outsource-wHra, moau3Bohad Huje
BE3aH THM TpaHHIlaMa. 3arpaBo, OH H3HajMJbyje CBOj€ 3HAbE, BpEME U pajl, U
HE BOJY pavyyHa O ayTOpCKuM rpaBrma. C HErOBOT CTAHOBMIITA, T3B. KJIace
KOj€ MPUMEYje Y JeTHOM ITPOjEKTY, MOXKE MPUMEHUTH U Y IPYTOM. 3a Hera je
TO CaMO aJIaT KOji KOPUCTH Ja O 0110 JI0 HOBOT MPOU3BO/IA, TUM TIPE, IITO
ce cajla Ha MHTEPHETY MOTY IpoHahu U mpey3eT MOTIyHO OeCIIaTHO TOTOBU
JICITIOBH KOZIa KOjU MMajy TauHO opeleHy cBpxy. MHOTH IporpaMepH, yMecTo
Jla TPOIIIE CBOje BPeMe M MpaBe COTNICTBEHU Koj, kKopucte nocrojehu. Cnnano
pajie v y Toriely CBOjUX pelieka Koje Cy CTBOPWIIH. 3a HCTOBPCHE CUTYaIlHje
HarpaBe KOJ| KOjH alUTAIUPajy Y CBaKy CIUYHY aIlULIHKAIIN]y.

Menujatop, Mako 4€CTO, Y HEKUM IPaBHUM CHCTEMHUMa M HYKHO IO
CTpYLIM MPaBHUK, HE Tpeba aa Oyae onrepeheH MpaBHUM aclEKTHMa CBAKOT
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YTOBOPHOT OflHOCA. EBEHTYIIaHO JIOII HOPMAaTWBHU OKBHUP HHUje U HE MOXKE
OouTtu m1aBHM ’KpuBall’ ciabe MpUMeHe, ajli U YCIEUIHOCTH OBOT METOAA 3a
peiaBame crioposa.’ Menujarop Tpeba J1a pasyme MO3UIlKje CTpaHa y Cropy,
a HapOYMTO J1a MPETIIOCTaBH M HCIIUTA HHUXOBE XKeJbe, HHTEPECE U TEKIbE.
Crora menujarop Tpeba aa ce pokycupa Ha NprOIMKaBamkbe HHTEpeca CTpaHa
y CIOpY, OJHOCHO Ha TPOHAJaXKEH-E 3ajeIHNYKNX cTaBoBa. Crop cTpaHa
y outsource-vuHI' CUCTEMY HAaHOCH IITETY U jeJHHMa U Jpyruma. Y cropy
Hapy4mian-u3Bohad, n3Bohady ce HAHOCHU IITETA jep My HHjE Y UHTEpecy Jia
“Ma He3a/10BoJbHE KiujeHTe. Criopan ogHoc uzMely u3Bohaua u mogussohaua
HAHOCH HIITETY U jelHUMa U JAPyTUMa jep ce U3Bohau Ha TPXKHIUTY outsource-
uHTa Je(pUHHIIE Ko CIIOPaH, a ¢ Apyre CTpaHe MoAu3Bolad Kao JIoLI mapTHep.
Penome ¥ jeHUX U IpyTHUX je BEOMa BayKaH, IOTOTOBO aKO C€ MMa Y BUY J1a Ha
€HEPreTCKO TPIKUIITE, 32 KOj€ j€ KOHCTAHTOBAHO J]a HOCH HU3 CIIEITU(UIHOCTH,
MOXe J]a C€ TIPOJPEe CaMo Y3 BPXYHCKE pedepeHIie.

Pedepenrtie, HapaBHO HE MOpajy OuTH TapaHT na he mocao Outu oapahen
Ha 000CTPaHO 33J0BOJBCTBO, aJIM CY YECTO NPEAMET OIEHa ONpPaBIaHOCTH
OYCKHBama yroBapada. Hanme, ouenBame Hapydnolia jecTe 1a u3Bohad pasyme
crenu(UIHOCT EHEPreTCKe MaTepuje, Aa pasyMe Ja MPOMHCH MPETCTaBIbajy
MIPOMEHJBUBY, @ HE PUKCHY KaTeropHjy ca KOjoM Ce pacroiaxe, U Ha MOCIETKY,
na nHGopMaInje, a HApOIHMTO JIMYHHU TIOJIAITH JIUIIA KOja CE jaBJba]y MPUITUKOM
o0paje momaraka y 6a3ama, 3ampaBo jecy MOoAaly KOjuM ce He MOXKE OJIaKO U
0e3 Kpajibe MaKbe MAHUITYJTHCATH.

MHoro0pojHHU IPOjEeKTH KOjHU CTOje n3a u3Bohaya y Toj MaTepuju Tpedaio
Om ma Oymy rapaHT Ja ce m3Bohau cycpeTao ca MHOTHM IIpoOJIeMuMa KOju Cy
y Jp>KaBHUM CHCTEMHUMa Pa3InIMTH, ajli OTeT Onncku, Te 1a he moceban pas
KOjI/I MPOUCTHUYC U3 TAKBOI' YMIbCHUYHOT CTakba YKAJIKYJINCAaTu y LICHY U nehe
TpEeTHpaTH Kao nocedaH pa.

VY moctynuuma MenujalMje oBa NPETHOCTaBKa €€ YEeCTO OIMOBPraBa.
Hapyunonn ce mosuBajy Ha pedepeHlle M Tpake TyMaueHmhe MOjeIUHUX
ofpenaba yroBopa y CKJIaJy ca CBOJUM OUYEKHMBamHUMa, JIOK ce H3Bohauu
JpXKe je3uYKor Tymauemwa. [Ipobiem ce 1ogaTHO yclioXKmbaBa Kaja yroBapauu
YMECTO YroBOpa, KOju HUKa/1a HUje MOTIIMCaH, Hy/Je mail mpenucky u noTspay
0 yIUlaTamMa aBaHCa Kao BEPOJOCTOjaH JIOKa3 Jla jeé YroBOp 3aKkJby4eH ca
CaJIp)KMHOM M3 MaujioBa. Y TaKBUM CHUTYyallMjamMa jeé IPBECHTBEHH MPOOIeM
YTBPAUTHU Ta4yHy CaJp>KUHY YrOBOpa M TO HE CaMO Yy pelalju Hapyduiall-
u3Bohau, Beh u u3Bohau-noau3Bohay, y 3aBUCHOCTH O] TOra KOjH OJHOC je

* Anexcanmap Mojamesuh, EpukacHocT (cymncke) meaujanuje y CpOuju y OIHOCY Ha 0] eanHe
eBpOIICKE 3eMJbe, cTp.841, y 30opHuK pamosa [IpaBHor dakynrera y Humry, 06p.68, 2014. rox.
ISSN 0350-8501 UDK: 347.925(497.11:4-672EU).
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CIIOpaH. vy OJHOCY Ha MOJCII outsource-uHr, peiraBamkC CIOpOBa KOA KIIACUYHOT
MoA€Ia HMa JaJICKO MalkC HEIIO3HAHUIIA.

Kiaacuuyan mogen

Knacuyan Mozen mociioBama npeTnocTaBlba Jia n3Bohad mMa JOBOJHHO
COTICTBEHUX KamamuteTra aa 3aBpmm oapehenn mocao. Hajuemhe ce y
MpaKkCy pa3uKyjy ABe curyanyje. [IpBa, yemrha, je 1a mpojekar He TTOCTOjH.
On u3Bohaua ce odexyje aa Oyae W MPOjeKTaHT W M3Bohad, TOK HapydMsIall
BPIIIM HAJ30p HAa HUBOY KPajEer KOPHCHUKA, @ HE HAa HUBOY TEXHOJOIIKOT
nmo3HaBaona. [[pyra cutyanmja jecte m3pama codTBepa MO TOCTABIHEHOM
MPOJEKTY U TEXHUYKO] JOKYMEHTAIIH]H.

Curyanyja aa mpojekaT He TOCTOjU je BpJIO YecTa, YaK U 3a BEJIHMKE
npojekre. M3pana npojekTHe TOKyMEHTaIHje je AYroTpajaH M CKYIl IpoIec.
Crora ce WHBECTUTOPH ONpEIEIbYjy Ja Ce€ TMpojeKar NpaBu ‘’ycmyT’,
OJIHOCHO TOKOM M3paJie allIMKaIfje, HaKo je TO BeoMa TekKaK MyT jep CUTYPHO
NPETIIOCTaB/ba MHOTO MpENpPaBKH, HM3ryOJbEHOI BpeMEHa M HOBLA, aJH
Takohe, mojpasymMeBa ¥ KOHTHHYHpaHa TECTHpama paja M3BEICHOT, Kao U
MoryhHOCT mocTeneHor yBohema KiMjeHTa y CTBOpeHe (PyHKIIMOHATHOCTH.
Jlakie, y cuTyalyju Kaja Ha TOYETKY pealu3alldje Mociia HeMa MPOojeKTa,
MOKEMO M3JIBOJUTH JiBa mipobsiema. [IpBu mpoOiieM ce jaBiba y TOKY H3pajie U
YIJIABHOM CE OJJHOCH Ha CTaJTHE U3MEHE U JIoMyHe Beh MOCTaB/beHUX 3aXTeBa.
3a KOpUCHHMKA MOXJa jelHa CHUTHHIA 33 M3BOlada, OJHOCHO TMPOjEKTaHTa
MOKE JIa IPETHOCTaBJba KOMILIETHY H3MEHY CTPYKType 0a3e U yCIoCTaB/bHUX
penanuja, Wi JPYyrUM peuuMa peueHo: MHOTO YTPOLICHOT BpeMeHa. Jpyru
po0JIeM ce jaBJhba HAKOH MTPOTEKa opel)eHor BpeMeHa 1o npujemMy mpou3Boja
U yIJIABHOM C€ OJJHOCH Ha Op3uHY (YHKIIMOHHCAma WM TEXHUYKA PEIICHa
codTBepa.

VY cutyanuju Kajaa npojexar mocToju, mpobiaemMu ce Hajuenthe jaBibajy
y TODIeNy BHU3YEIHOT H3IIeAa (Iu3ajHa) ¥ WHTYUTHBHOCTH CO(TBepa.
Hawnme, mpojekTHU 3ajaiy 4ecTo He cajpike JeTajbHy paspany oxapeheHor
peiema, Beh ce ocrtaBiba mporpamepy Ja Jia cBoj gonpuHoc. [Ipumepa paau y
MPOjEKTHOM 3a/IaTKy MOTy ce aeduHucaru Gpopme 3a yHOC U 00aBe3Ha 1M0Jba
Koja cBaka (hopMa Mopa aa caapxku. Takohe, Mopajy ce AepUHHCATH TUIIOBU
10Jba, OTHOCHO THIIOBH IOJIaTaKa KOjU C€ YHOCE M HAYMH M MECTO HUXOBOT
namhema y 0a3u nogaraka. [lomoxaj mosba ce MOXKE OCTaBUTH MPOrpamepy
na oapenu caM y okBupy oxapehene ¢opme. Cam monoxkaj HUje BaKaH U
HE MPETIOCTaB/ha BEIUKU paj paad MU3MEHe, aii (OPMAITHO TVICIAHO aKo
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MIPOjEKTHUM 33JaTKOM MOJIOXa] HUje ofpeleH, pexiiamalyja y TOM IMOTIeny
TEILKO J]a MOXKe J1a Oy/Jie MPUXBaTJbUBA.

Taxole, Bpio yecte cy dopMmynanuje: ‘’MoaepaH Au3ajH’’, 'y CKIaxy
ca n3a0paHUM TEMIUIEJTOM , U CII. KOje JIOBOJE J0 Hepa3yMeBama y CaMOM
n3Bohewy. CBe OHO MITO ACHUAHO HHUje YTBPHEHO MOKe OWTH TIpeaMeT
CyOjeKTHBHE TIPOIICHE, U YIIPABO Ty JI0JIa3H JI0 MpodIema.

Ha mocnetky, OHO TITO je UMAaHEHTHO CBUM MOJIEINMA, Ia KYIIOBUHU
TOTOBHX pelIeHkha jecTe ONTUMHU3aldja mporeca. Hamme, Bpio decra je
cuTyanyja na coTBep NPWIMKOM TECTHUpama paad 3aJ0BoJbaBajyhom
Op3uHoM, mehyTuMm, na ce HakoH onpeheHor mepuona xopuiihema 3HATHO
YCIIOPH, YIJIABHOM 300T BeJIMYKHE 0a3e KOjOM OTEPHIITY TT03aINHCKH ITPOIIECH.
OnTumu3aiyja Kao IpooJIeM je BPIIO YecTa, U YITIAaBHOM Ce jaBJhba MECeruMa
HAKOH 3aBpIIIETKA U MTPHjeMa MMoca.

Nmajyhu cBe HaBeneHe mpoOiieme y BUIY, MOTCHLHUjAIHY BEIUYUHY,
LIEHY M 3Hauaj MpojeKaTa y eHepreTCKOM CEKTOpy, HHje PeTKa CUTyalja Ja ce
npuberaBa KyloBHHU TOTOBHX peIlICHa.

KleOBI/IHa roToBMX peuicmba

KynoBuHa roTOBHX peliema jecTe MO MpaBmily HajOpka, amu |
HajIMMHUTHpaHUja OILKja MO MHUTalky yHoTpeOJbUBOCTU M IpuiarohaBama
norpedama Kpajier KOpUCHHUKA.

YobuuajeHo je 1a cy roToBa peniema Beh yBennko 3a)xuBesa y Ipakcu U
na ux kopuctu Behu O6poj koprucHuka. Takohe, oHM TIoApazymeBajy onpehenu
NIEPUO]] pa3Boja y Koje je YIOKEeH TPYy., KOjH cafalllibi Kynar He Ou Mopao
na yrpomm. [IpunarohaBame roTOBUX pellema IOCIOBHUM IpoliecuMa
je JTUMHUTHPAHO, Iy KPaTKO Tpaje, T€ je TO HajOpKu MyT A0 3a0BOJbEHA
TpeHyTHUX mnoTpeba. Hajuemrhn cnopoBu Koju jecy mpenMeT Meaujanuje
y BE3W ca OBUM MOJEJOM, THUy C€ YyHampehema U J0/1aBamba HOBUX
(YHKIMOHATHOCTH.

[TpunukoM yroBapada o KyrmoBUHU cO(TBEpa, YECTU Cy aHEKCH KOjuMa
ce yrosapa pa3Boj Mofayna. HempennsHocTu NpuiInKkoM yroBapama y morienry
[IEHEe U POKa Cy MpeIMeT MHOTUX Meujaluja.

Kynan je mpuivMkoM KyNMOBHHE TOTOBOT MPOM3BO/Ia HApaBHO CBECTaH
JUMUTHPAHOCTH TIPOM3BOAA, AW JKSJIM Taj TPOW3BON Ca WJCjOM Jia
npons3Bohad y KpaTKoM POKy pa3BHje HOBE (DYHKIIMOHAITHOCTH Koje he My
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JIO/IATHO YHANPEAUTH MOCIoBame. Jla HIje TOr OueKUuBamka, BEPOBAaTHO HE OU
HH 3aKJby4no yroBop o kymnoBuHu. C npyre crpane, nmpousBohau copTepa
IpoJiaje CBOj MPOM3BOJ] OHAKaB KakaB OH je€CTE, a HOBY (PYHKIIMOHAIHOCT
BUJIU Ka0 JIOIaTHU TI0CA0 KOjUM Tpeba Ja ONTEepeTH CBOje pecypce y pa3Bojy
ca BpJIO HEU3BECHHMM HCXOJOM Yy TIOINIeay MacoBHe mpuMeHe. Mako je Ha
TPKUIITY YECT MPUMEp MOKYIIaja MpeBa3uiIakemha OBOT poodnema 13B. ’Free
Trial’*, paznuuure moia3He OCHOBE JiBa yroBapaya IpeIMeT Cy pa3Marparma
y MeIujaruju.

IIpenopyke

VY 3aBHCHOCTH O]l CHTYyalllja KOj€ C€ MOTY JaBUTH y MPAKCH, YaK U KO
KOMOMHAIM]je HEKUX Of MOJIeJIa, TOPEl OCHOBHHX, CTAHIIAPIHHUX MPETIOpyKa
3a pelaBame CIIOpPOBa IMyTeM MeHjalrje, cMaTpa ce J1a Ou IpernopydsbUBO
omo cienehe:

- y TOCTyNaK MeJujanuje YKJbYYHTH CBE aKTepe JOHOCHOLE OJUTyKa
y BE3W ca pealn3alijoM Ipojekra, 6e3 003upa Ha TO Ja JIU Cy OHHU Y
dbopMaTHO] BE3U ca MPOJEeKTOM WM He (OBa MpENopyka je HapOuUTO
Ba)KHA 32 MOJIEJ OUtSOruce-uHra);

- YKOJIUKO Meaujatopy HHUje Beh Mo3HaTo, y MOCTyNMak MeAujaiuje
YKJbYUHTH JIMIE KOje MO3Haje MpHinKe Ha pa3mnautum [T Tpxxummtima,
o7 Kora OM ce OYEeKHMBAJO Ja TOBOPH O CTaHIApAMMa OYEKHBamba
yropapada y OJHOCY Ha KOHKPETHOM TPYKHIITE U MOJIEN yroBapama;

-y TOCTyINaK Meaujarfje yBECTH 00aBE3HE PECTPUKIHjEe y HAYUHY
pasroBopa u3Mel)y yroBapada ¥ TO y HOIIeay T3B. peud ‘ okuaaya’ .
Hajuemhn cnywaj y mocrymiuma Meaujane Ja CTpaHe TOCTaHy
HEeTpIeJbUBE jelHa IMpemMa Jpyroj U TO HaKoH BuiuecaTHor shuttle
mperoBapama caMo 300T jeqHe m3roBopene peuu. [Ipakca je mokazama
na u3Bohade (mporpamepe) HapouuTo moraha cuHTarma ‘’He paam’,
“’HUCTEe HampaBWIM (YHKIMOHATHOCT , ‘’nomie pememe’”, u ci. C
JpyTe CTpaHe, HAPYUHOIH Cy CTPAITHO OCET/HMBH HA PEUH: ‘’HUCTE HU
Tpaxkunu’’, <’To mro cte Bu ouekuBanu je Bam mpobnem™, ’peueHo
HaM je Ja ypaaumo oBako’, U ci. Jlakie, y MOCTynKy Meaujaiuje y

4 “Free trial” je MmoryhHOCT K0jy naje mpousBohad ma Oymyhu KOPHCHHK KOPHCTH CO(TBED
onpeheHn BpeMEHCKH NepHoJ] M IIPOBEPH 1 JIM My HCTH OAToBapa. 3a TO BpeMe, KOPHCHHK
HUje y 00aBe3n Ja IUIaTH HaJOKHAY 3a Kopuniheme copTBepa. Bume Bunern y: Zhenhua WU;
Zhijie LIN; Yong TAN, Trial and Pricing Strategies of Software Market with Competition and
Network Effects, OxTobap 2016.
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OBaKBHM BpCTama CIopoBa o0aBe3HO npubehm moceOHUM cecujama,
YTBPAUTH peur ‘’OKuzade’” U yBECTH IpaBUiIa KOMyHHKalHje, 10 [HeHY
npeKua Mearjalje y ciyyajy KpIiema IpaBuia;

-c o03upoM 1Ja je cmo3 y Be3u wu3pajae/kopuiihema codTBepa
y CHEPreTCKOM CEeKTOpY, M jeIHOj M JIpyroj CTpaHH Mopa ce Ha
HEJIBOCMHCJICH HAYMH YKa3aTH Ha CTENCH MaKibe KOjU Cy OMJIH JTy>KHU
Jla UMajy y BHIy IPWIMKOM yroBapama. [Ipuctyn na je codpTBep uctu
Ka0 M CBaKH JIPyTH OWIIO ca jeHE WU JAPYTe CTPAHEe je HEMPUXBAT/HUB
jep eHepreTcka MaTepuja HHje UcTa Kao U apyre, Beh uma crienuduvan
TpeTMaH y CBHM IPaBHUM CHCTEMHMAa y CBETY M CTaBJba CE€ y paHT
CTPATEIIKOT;

- MAaKO Ha TIOCJICAEM MECTY, HE U M0 BYKHOCTH TIOCIICba MPEropyKa
jecre ma 6u MeamjaTop 06aBe3HO Tpebato 1a nMa OapeM OCHOBHA 3HAa
U3 00IacTH mporpaMupama W Jla UMa HCKCYyTBa KOja TPOUCTHUY W3
NOCTYTIKa Hapy4nBama co(TBepa Kako OW Ha MpPaBH HAYWH MOTAo Ja
HpaTv U pasyMe, Ha U3IVIe], CYyIOpCTaB/beHE HHTEpECe yroapaya.
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RESOLVING ENERGY-RELATED IT DISPUTES BY MEDIATION

The Republic of Serbia is known in the region as a major IT resolution
exporter. A huge number of programmers are in the IT industry that is export
oriented. Models of cooperation are generally recognized within the classical
outsourcing, but there are also a large number of directly contracted terms,
or the development of their own products. The practice shows that there are
no favorites of any of the models regarding of creating / resolving IT issues
that for the subject have solutions for the energy industry. However, the
specificity of the energy matter indicates that the procedure itself of evaluation
of mediability, as well as mediation procedure requiring special abilities,
special knowledge of a mediator or special approach. The paper presents the
recommendations that could be used to quickly resolve the dispute for each of
the models.
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/-p Ecun Kpannu bajpam ™

COAPKNHA HA PUMCKHUOT TECTAMEHT

UDK:347.67:34013(37)
Review paper

Abstract: The main aim of this shortrewievis to give a detailed elaboration
of the ancientroman testamentum contents. Therefore, on this occasion an
analysis will be made of: heredis institutio, substitution and codicillus, which
will serveto find the place and the meaning of the aforementioned notions as
seen through the prism of the procedure for receiving inheritance and possible
consequences which may occur as a result, when some of the obligatory parts
of the will, are not included (testamentum nullum, testamentum infirmatum,
testamentum destitutum).The concluding observations relating to the basic
subject of interest, shed light on the indubitable contribution of the Roman
law to the legal inheritance concepts over their modern counterparts, but
simultaneously, it also explains the fact that inheritance law, in modern times,
has undergone significant changes, conditioned by various socio-economic
contexts, which explain why, at times, this law seems a bit different than the
one we have inherited from ancient Rome.

Key words: testamentum, heredis institution, codicillus.

Bosen

Nmajku ja Bo mpeaBHI MCTOPHUCKATa 3aciiyra Ha CTapuTe PUMjaHH 3a
UCKJIyYUTEIHO PaHaTa I10jaBa Ha TECTAMEHTOT KaKO OCHOBA 3a MOBUKYBAbE
Ha HACJIEAICTBO KOja MMa MPEAHOCT Mpej T.H. 3aKOHCKO WU IMOI00pO KaXKaHO
MHTECTATCKO HaClielyBambe', BO OBaa PUIIMKA, HU3 IPU3MaTa Ha IPUMAPHUTE
M3BOpU HA PUMCKOTO IPaBO, K€ OMIAT NMpPUKa)KaHU COCTABHUTE JICJIOBH Ha

* Jloment Ha IlpaBHmoTr ¢akynrer ,Jyctuaujan IlpBu* Yuusepsurerer ,,CB. Kupmn u
Mertomuj* — Cxomje.

! ABTOpOT ce NMpUKJIOHYBa KOH POMAaHHCTHTE KOM Hpedepupaar 1a To KOPHCTAT U3Pa3oT
,,AHTECTATCKO ‘HAMECTO ,,3aKOHCKO Hacje.qyBame, OHIejKH TEPMUHOT ,,3aKOHCKO™ MOXKE
MIOTPEIITHO /1A YIIaTH Ha €BEHTYAITHO ,,HE3aKOHCKO ' CO KO€ OH Ce OCIIOBYBAJIO TECTAMEHTAITHOTO
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PUMCKHOT TecTaMeHT (0e3 orlies Ha Toa 3a koja (opma ctanysa 300p).

I/IMCHO, CTaHyBa 360p 3a HMMAHCHTHHTC JCJIOBH Ha HSjaBaTa Ha
nociacaHara BOHja Ha OCTaBUTCJIOT CO KOja CC BpHIn pacnpenen(iaTa Ha
OoCTaBHMHATa Ha HCTOBUTC HACJICIHUIIM, KaKO M 3a HCKOM TCCTAMCHTAJIHU
oz[pez[6n KOH I10 CBOjaTa npupoda HE oune 3a0JDKMTCIIHU, HO MOXCIIC [a
6I/II[3T BKJIIYYCHHU BO TCCTAMCHTOT 3apaik U3pUIHATaA »kest0a Ha TECTATOPOT.

Baxksara KaTeropmaqua Ha COCTBHHUTC ACJIOBHU, BO CyIITHMHA HC HOCHU
KOH 3aKJIy4OKOT JIeKa BO OBaa NPWJINKA, BO CBOJCTBO HA 3aKJIyYHU COTJICTyBambha
€ YMECHO J1a ce 00paboTar ¥ €BeHTYaJTHHUTE ITOCIEANIIN BP3 IPABHOTO JI€jCTBO
IITO BO MJIHUHA TO TPOM3BEIyBaJl TECTAMEHTOT, JOKOJIKY BO HEro He Owmie
COApIKAHU 3/I0JDKUTEITHATE JIEJIOBH, WM MMaK UMall HEKaKBH HEO0CTATOIN
3apajy KOM 3aWHTEPECHPAHUTE CTpaHH OM MOXKele Ja ce IMOBHUKYBaaT Ha
HUIITOBHOCT HAa HEKOHU HETOBU 0I[p€)16I/I, KaKO U MOXHOCTa TCCTATOpPOT BO
CEKOE BPEME J1a TO OTIIOBHKA CBOjOT TECTAMEHT

1.MmenyBame HA HacHaeAHUK heredisinstitutio

EnHO mo3HaTo HavYeno Ha pUMCKOTO HACJIEIHO TIPaBO KOE TIIACH caput et
fundamnetumtotiustestamentiestheredisinstitutiojacHO ynaTyBa Ha 3aKJIy4OKOT
JIeKa 0COOCHO CTapOTO iuscivile CTPOTO Ce APKH JI0 MPABUIIOTO, HA TIOYETOKOT
Ha TECTaMEHTOT Ja OWJe CMECTCHO TOKMY HMMEHYBamETO Ha HACIICIHHUK
heredisinstitutio, cTopeHO BO 3amoBeqHa(MMIIpeaTnBHa) (hopMa, UCKITYYUBO
Ha JIATUHCKM ja3WK, IITO BO CYIITHHA MOXEJIO Ja OuJe W EJUHCTBEHA
pEYEHHIIa KOoja IO MPaBU TECTAMEHTOT MOJHOBaXkeH?. FIMEHO, CeTo OHA IITO
BO TECTAMEHTOT OM OWJIO HAaBEICHO IMpell MMEHYBAaHETO Ha HACJICIHHK, CE
cMmeraio 3a HeBakeuko®. Gai.2, 229. Ante heredisinstitutioneminutiliterlegatur,
scilcetquiatestamenta vim ex instititioneheredisaccipiunt

HaclelyBame

2 Hajuecro ce ymoTpeOyBaie cieqHuBe u3pasu,, Lucius Titius mihi heresesto “‘nimw,, Marcus,
filiusmeus, heresesto *

Gaius. 1I.117.  Sollemnisauteminstitutiohaecest: TITIVS HERES ESTO; sed et
illaiamconprobatauidetur: TITIVM HEREDEM ESSE IVBEO; at illa non estconprobata:
TITIVM HEREDEM ESSE VOLO; sed etillae a plerisqueinprobatae sunt: TITIVM HEREDEM
INSTITVTO, item: HEREDEM FACIO

3Dig.28.5. 1Ulpianuslibro primo ad Sabinumpr. Qui testatur ab heredisinstitutionepleru
mquedebet initium faceretestamenti. Licet etiam ab exheredatione, quamnominatimfacit:
namdivus Traianusrescripsit  posse nominatimetiam ante  heredisinstitutionemfiliume
xheredare. 1.Institutumautemheredemeum quoque dicimus, qui scriptus non est, sed
solummodonuncupatus. 2.Mutus et surdusrecteheresinstituipotest. 3. Qui nequelegaturus quid
estnequequemquamexheredaturus, quinqueverbispotestfaceretestamentum, utdicat: “Lucius
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JleraToT mpe] MMEHYBamETO HAa HACICIHUK € HEBAXKEUKH, OUICjKU
TECTaMEHTOT JI00MBa BAXKHOCT O/ UMEHYBAHETO HA HACIICTHUK

BaxkBara omnpeznenfa koja 3a HY)KE€H €JIeMEHT (CO MOXXHOCT Ja Ouae u
€IMHCTBCH) Ha PUMCKHOT TECTAMEHT IO CMETa TOKMY HMEHYBamEeTO Ha
HACIIC/IHUK, K€ ce TPOBIEKYBa HH3 IelaTa MCTOPHja Ha PUMCKHOT NpaBeH
MOPENIOK, BEPOjaTHO KaKO PEIMINB Ha HajCTApOTO chakame 3a HaCIIeIyBamkETO,
Mpe] ce Kako HaclielyBame Ha Mo3uIMjaTa Ha pater familias’

Merymoa, npemopckama unmepeeHyuja uako He 2u 0epocupand
npasunama Ha cmapomo, cmpo2o U QOpMAIUCMUYKO PUMCKO NPA6o, Cenax
U3BPUIUTIO U3BECHU NPOMEHU, KOU NOKPA] COOPAHCUHCKU OUlle U 80 HACOKA HA
nOCmMeneHo omcmany8arbe 00 NPUOPHCYBAFEMO 00 CIMPOSUOM (DOPMATUZAM.
Kaxo nocneouya na moa, umemnysaroemo Ha HACIEOHUK 60 MeCMAMEHM
Modceno oa bude cmopeHo u co Opyeu 300posu Uunu U3paszu, KOu He
NpeouU3BUKYBAAN COMHEMNC 80 GUCIMUHCKAMA 80jd HA MeCMamopom, 0OHOCHO
00 KOU JACHO Modice 0a ce onpedenu Ko20 mMoj 20 UMEHY8ad 3a HACTeOHUK.
Tloooyna, mecmamenmom modxcen 0a buoe cocmaser u Ha oOpye jasuk noKkpaj
Ha namuncku’. OceéeH HANywmaremo Ha QopMaruzmom, 3a NOTHOBANCHU
oune u cume 00peddu Kou modicene 0a buoam oei Ha mecmameHmom, a oune
nOCmMageHu nped UMeHy8aremo Ha Hac1eOHUK®,

OcBeH Beke HaBEJCHHUTE MpaBHiia, 32 TOJTHOBAXHO heredisinstitutio,
Tpebamo BO TOTIONHOCT Aa OWJIe HMCKIy4eHa MOXKHOCTA 3a €BEHTyallHa
3a01yaa Koja OCTaBUTENOT ja MMa 3a INYHOCTA Ha HACIeTHUKOT. IMeHo, error
in persona Moxena aa Ouje OCHOB 3a HEMOJIHOBXHOCT Ha OIpen0OuTe 3a
MMCHYBaHkhC Ha HACJICTHUK .

Titius mihi heresesto”: haecautem scriptura pertinetadeum qui non perscripturamtestatur.
Qui poteritetiamtribusverbistestari, utdicat: “Lucius heresesto”: nam et “mihi” et “Titius”
abundat. 4. Si ex fundofuissetaliquis solus institutus, valet institutiodetracta fundi mentione.
5. Si autem sic scribat: “Lucius heres”, licet non adiecerit “esto”, credimus plus nuncupatum,
minus scriptum: et siita: “Lucius esto”, tantundemdicimus: ergo et siita: “Lucius”
solummodo. Marcellus non insuptiliter non putathodie hoc procedere. Divusautem Pius, cum
quidamportiones inter heredesdistribuissetita: “llle ex partetota, ille ex tota” necadiecisset
“heresesto”, rescripsitvalereinstitutionem: quod et Iulianus scripsit. 6. Item divus Pius
rescripsit “illa uxor meaesto” institutionemvalere, licet deesset “heres”. 7. Idem lulianus
“illumheredemesse”, non putavitvalere, quoniam deestaliquid: sed et ipsavalebitsubaudito
“lubeo”.

* CoBpeMeHHTE MpaBa ro HAMyIITAaT CTAHOBHUIITETO ICKa TECTAMEHTOT HyXKHO MOpa [1a
COIPKU UMEHYBame Ha HACIICHHK.

> BakBute npomenu ce Bp3yBaar 3a Koncrantun u Teogocuj 11 oqHocHO cpenunara Ha [V u
V Bek. Buanm 1. 2, 20, 34

¢ TlomHOBa)KHM OWJIE IypH M KOra HMCHYBAHETO Ha HACICAHUK OMJIO HUIITOBHO HJIM HE
MOJXEJIO JIa C€ PeaIu3npa

7 Bo KOHTEKCT Ha CETO 0Ba, 32 HEMIOIHOBAYKHO CE CMETAJI0 M HMEHYBAK-ETO HA HACIICTHHUK aKO
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OmnpenenyBameTo Ha HACIEICHUK, MOXKEIIO J]a CE CTOPH CO UCTOBPEMEHO
KOPUCTEHhE Ha MPaBOTO OCTABUTENOT Ja OAPEAH W Hauor(modus) WU
CYCIICH3UBEH(OIOKEH)  ycloB(conditio) oOf 4YWe WCHOIHYBaWke WU
HEUCTIOJHYBake OM 3aBHcella W TOJHOBAXKHOCTA W pealu3anujata Ha
heredisinstitutio®.

Cmaeom Ha pumckomo npaso OKomy cayuaume Koed UMEHYBAHUOM
HACNeOHUK Oun onpeoeny8an KAKO HACAeOHUK HA ONpedeiHd cmeap 00
ocmasuHama,ce 008e0y8ail 80 NPAuLare, o 021ed Ha hakmom wmo 6aKeomo
UMeHy8arbe He MOdHCeNo Od ce cmema 3a yHusepsana cykyecuja. Cenax, 3a oa
He ce 3aHeMapu 80jama Ha mecmamopont, 6aK80MO UMHEYBAFE HA HACTIEOHUK
ce cmMemaino 3a NOIHOBAMNCHO, Oe3 0a ce 3emMe 80 npedsud axmom oexka Ha
HacieoHukom mpeba 0a My npunaoxe onpeoeieHd cmeap 00 0Cmasunama’.
JycmuHuujano6omo 3aKoHOOABCMB0O BAKBOMO UMEHYBAe 20 CMEemano 3d
npenezam.

HmeHyeanemo HA HACNEeOHUK He ceKoeaul ce OdHecyeaﬂo Ha

6mto ctopeHo co usMama (dolus) wmu cuna (vis ac metus)

8Dig  28.5.4Ulpianuslibro  quarto  ad  Sabinumpr.Suus  quoque  heres  sub
condicioneherespotestinstitui: sed  excipiendusestfilius, quianon sub omni
condicioneinstituipotest. Et quidem sub eacondicione, quaeest in potestateipsius, potest: de hoc
enim inter omnesconstat. Sed utrumitademuminstitutioeffectumhabeat, siparueritcondicioni,
an et si non paruerit et decessit? Iulianusputatfilium sub eiusmodicondicioneinstitutumeti
am, sicondicioni non paruerit, summotumesse, et ideosicoheredemhabeatitainstitutus, non
debereeumexspectare, doneccondicionipareatfilius, cum et sipatremintestatumfaceret non
parendocondicioni, proculdubioexspectaredeberet. Quae sententia probabilis mihi videtur, ut
sub eacondicioneinstitutus, quae in arbitrioeius sit, patremintestatum non faciat. 1.Putorecteg
eneraliterdefiniri: utrum in potestatefueritcondicio an non fuerit, factipotestasest: potestenim
et haec “siAlexandriampervenerit” non esse in arbitrio per hiemiscondicionem: potest et esse,
siei, qui a primo miliarioAlexandriaeagit, fuitimposita: potest et haec “sidecemTitiodederit”
esse in difficili, siTitiusperegrineturlonginquoitinere: propter quae ad generalemdefinitionem
recurrendum est.

Dig.28.7.1Ulpianuslibro quinto ad Sabinum.Subimpossibilicondicione vel aliomendofactami
nstitutionemplacet non vitiari.

2. Sed et sifilio sub condicione, quae in eiuspotestateest, heredeinstitutonepos sit
substitutussiveextraneus, puto vivo filio non exstaturumheredemsubstitutum, post
mortem veroexstaturum, necnecessariam a substitutofiliiexheredationem, cum et,
sifueritfacta, frustraest: post mortem enimfiliifactaest, quaminutilemesse alias ostendimus:
opinamurigiturfilium, si sit institutus sub eacondicione et sit in eiuspotestate, non
indigereexheredatione a sequentibusgradibus: alioquin et a coheredeindigebit.

Poxort (terminus,dies) kako U pe30qyTHBEH(PACKUHYBAYKH) yCIOB HE MOXKeJNe J1a J10j1aT BO
MIPe/IBU BO OAPENOUTE HA TECTAMEHTOT.

BO CITy4ajoT HAa UMEHYBambe MOBEKE HACICAHHIM, TOBTOPHO CE MOYUTYBAJ MPHHIMUIIOT HA
YHHBEp3aJHa CyKIecHja, Ma CUTE HACIEAHUIM AOOMBale WAETAaeH [e], CO Tao IUTO TpH
¢du3nukara nenda cenak ce BOJEI0 CMETKa O3HaYeHaTa CTBap /1a My IIPUTIAJHE Ha HACIEAHUKOT
KO0j OWJI OmpeieTIeH BO TECTAMEHTOT KaKo Aeredisinstitutio ex re certa
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onpeoenyearse Ha eOHO Uy e Kako ynusepsaieH cykyecop. [locmoenamoocnocm
mecmamopom 60 C80jom mecmamenm 3a HAcIeOHUYU 0a UMeHY8a 08ajya Ulu
nosexe cyojexkmu. Ilpumoa, pacnpedenbama na oenogume HA OCMABUHAMNA
3asuciea 00 moa Kako mecmamopom 2u umenysan Hacieonuyume'’. Taxa,
8000UYAEHO NPU UMEHYBAILEMO HA HACTEOHUYUME 60 MeCMAMeHmom cmoend
u onpederbama komy Koakag oein mpeba oa my npunaoue’. Jloxorky 6o
mecmameHmom oune camo NOUMEeHUYHO HaOPOeHU, mo2aul ce noopazoupalo
oexa Hacnedysaam eOHaKsu 0enosu (sine partibus).

Curyanujata BO KOja TECTaTOPOT €OHOCTAaBHO HaOpOjyBajKu TH
HACJIECIHUIUTE UM JIOCTyBaJl €IHAKBHU JEJIOBH, Omia eqHocraBHa. Cemak
IOCTOEJIa MOXXHOCT TECTAaTOPOT HMMEHYBajKH HACICIHUIM Ja HCKOPHCTH
NIOBP3aHO HMMEHYBAaWme , CONiuUNCtio,co ITO ONpEASITyBall JeKa JEeJNOT Of
HACJIEJCTBOTO IITO EBEHTYAIHO O OTIAJHAN Kaj HEKOj O]l HaCIEIHUIUTE, Ke
NPUpACHE Kaj OHOj HACIIEIHHUK CO KOj TOj OHJI MOBP3aHO UMEHYBaH'2.

[IpaBunara 3a npupacHyBame, BO CIydauTe Ha UMEHYBambe Ha MOBEKe
HaCJIETHUIIH, CE IPUMEHYBAJIE U TOTalll Kora TECTaTOPOT HE BOJIEJKU CMETKa 3a
ceTa OCTaBHHA, HE ja paclpeeniI Bo nenoct.Ha nenosure Ha onpeneneHnuTe
HACJIETHUIM THPACHYBaJle CpPa3MEpHO COOABETHH [EIOBHU OJ JIEJIOT Of
ocTaBUHATa KOj He Omn pacrmonarad’. Toram mak, Kora pacroiiarajku co
OCTaBHMHATa MMPEMUHAN HAJl HEj3UHATA BPETHOCT, ACIOBUTE HAa HACIICAHUIIUTE
cpazMepHO Oujie HaMaTyBaHH.

HpaBI/IJ]aTa 3a aercueHqua, KapakKTCpUCTUYHU 3a KIIACUYHOTO
PUMCKO IIpaBO, KaKO IITO BCKE HOTHpaBMEC, Ouje 3aMEHETH CO T.H Hauelo

"Dig 28.5.88 (87)Hermogenianuslibrotertioiurisepitomarum.Ex — unciis sex  primo
heredeinstituto, secundo ex octo, si tertius ex residua parte vel nullaportionisfactamentioneh
eresinstituatur, quinqueunciashereditatis tertius habebit: in vigintiquattuoretenimparteshere
ditatedistributatertio ratio calculi veluti ex decempartibusinstitutoquinqueunciasadsignabit.
'tpeba ma ce HAalOMEHE JeKa MMOCTOW pPas3iHKa BO MOMMAETO HA MACATHUTE, ATHKBOTHH
JIETIOBM Ha OCTaBMHAaTa Mel'y PHUMCKOTO M COBpPEMEHOTO mpaBo. OmpenenyBamara 3a,
MTOJIOBHHA, TPETHHA 1 T.H OMJIe Bp3aHU 3a MapUYHATa eAMHALA as Koja nMana 12 uncia. OTTyka
3a HacJIE[IHUK Ha IIeJla OCTaBHMHA CE BEJIENO AEKa € herres ex asse,3a TOJIOBHHaherres ex
Semisse NTH, W TECTATOPOT O3HAUYBAJI KOJIKY ABaHAECETTUHH O]l OCTaBUHATA MM IIpUmarana
Ha CEKOj Of HaCTIeTHUINTE. Tpeba Aa ce CIIOMEHE JIeKa BO MIPAKTUKATa Ce CpekaBaje U CIydan
Kaje rnojen0ara ce mpasesia ¥ o7 TyTUIMPaH WIN TPUILTHPAH as, 11a Ha HaCJIeAHUINTE UM Ouie
noxenyBaHu 1/24tuaum winn 1/36TrHu.

12 TTocroese HEKOJIKY BUIOBH 3a€IHUYKO HMCHYBAHC HA HACIICIHHULIH

-coniunctio re et verbis (IOBp3aHO NMEHYBAaHU HACJIECAHUIM HA HCT HJICANICH JIeJI BO UCTATa
pedeHnra),

-re tantum coniunctio( IMEHyBaHH Ha UCT HJCAJICH JIeJ, BO PA3INYHA PEUCHUIIA)

-verbis tantum coniunctio (AMEHYBaHH BO MCTa PEUCHHIIA, HO HA Pa3JINYHU UICATHH JCTIOBH)
Bunu moseke Marijan Horvat, op.cit., 145

13 Co ommen Ha pUMCKOTO HAUEIo nemo pro partetestatus, pro parteintestatusdecederepotest
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transmissiolustiniana, crnopen Ko€ CEKOj HACICIHUK, WHTECTATCKH WU
TE€CTaMCHTAJICH, KOj nmounHaa nOpea mga ro HpI/I(baTI/I HaCJICACTBOTO, IO
IpEeHEeCyBaj CBOETO IMPAaBO HA HACIEACTBO HA CBOJOT HACIEIHUK, KOj IaK
MOpaJ Ja ro npudaru BO poK of] eHa roauHa'*

[Tokpaj MMEHYBamkETO HAa HACICTHUK, TECTAMEHTOT MOXKEN J1a COIPIKU
U oxpeda 3a UCKITy4dyBambe Ofl HAaCIeACTBO exheredatio’”

2.Substitutio, cyncrurynun

Kako compxmHa Ha TECTAMEHTOT, TIOKpaj  3aJ0JDKHUTEITHOTO
institutioheredis,HEpeTKO Ce TIOjaByBajia U TpPAKTHKaTa Ha TECTATOPOT Ha
MMEHYBAaHHOT HACJICHUK JI1a My OTpEIe 3aMeHa, Koja Ou MoKela Ja J10jae
BO IIPE/IBH]I, aKO 3apaJiv OMPEICTHH YCIOBHU TOj He OH ja 00MI ocTaBuHaTa 'S,
Taka, nokonky heresinstitutus( TPBUOT WMEHYBaH HACJEIHHUK) 3apaau
casus impotentiae( Kora He MOXeI Jia ja mpudaru OCTaBUHATA) WIU CASUS
noluntatis(kora He ja mpudaruia ocTaBUHATA), HE ja TOOWIT OCTaBUHATA TOTAII
BO NpeaBU I Aoaranheressubstitutus(CyrncuanjapHOT HACIeAHUK)' .

W3puuHOTO OmpesenyBame Ha CYNCTUTYLMja BO KpajHa JHMHHjAa TO
3aJI0BOJTYBaJI0O TECTAaTOPOBOTO TEKHEEH-E KOH IUTO MOOP30 pa3pellyBame
Ha MpallamkeTo 3a CyKllecuja Ha ocTaBUHaTa( co orieq Ha (akToT MTO Bp3
MMEHYBaHMOT HACJEJHUK Ha BAKOB HAYMH CE€ BpILEN CYNTUIEH MPUTUCOK
ITO MOOP30 J1a ro mpudaru HACIEACTBOTO), HO U jkeyibara Ha TeCTaTopOT
BO ONpE/ETHEN Cllydau Jia To U30erHe MHTEeCTAaTCKOTO HacleAyBambe Koe Ou
HACTAITUIIO IOKOJIKY HE OWJI OIpeieNieH CYTICTHTYT'®.

4 Bumu C. 6, 30, 19, 1

15Dig.28.5.62 (61)Modestinuslibro octavo responsorumQui volebatfiliamexheredare, sic
testamentocomprehendit: “Teautem, filia, ideoexheredavi, quoniam contentamteesse dote
volui”: quaero an efficaciterexheredata sit. Modestinusrespondit nihil proponi, cur non esset
voluntatetestatorisexheredata.

$Dig. 28.5.37lulianuslibro 29 digestorumpr. Cum in testamentoitascribitur: “Si filius meus me
vivo morietur, nepos ex eo post mortem meamnatusheresesto”, duo gradusheredum sunt: nul
loenimcasuuterqueadhereditatemadmittitur. Ex quo apparet, sinepotiTitiussubstitutusfuerit et
filiuspatriheresexstiterit, non posseTitium una cum filioheredemesse, quia non in primum, sed in
secundumgradumsubstituitur. 1.Haecverba: “Publius Marcus Gaius invicemsubstitutiheredes
mihi sunto” sic interpretanda sunt, utbrevitervideretur testator tresinstituisseheredes et
invicemeossubstituisse, perinde ac siitascripsisset: “llle et ille et illeinstitutiheredes et
substitutisunto”. 2. Qui tresfilioshabebat et itascripserit: “Filiimeiheredessunto: Publius
filius meus exheresesto”, videripotest prima parte duos dumtaxatfiliosheredesinstituisse.

17 Ante Romac, Rimskopravo.Zagreb: PFZ Biblioteka: UdZbeniciiskripta 1981,379

18 TIpaBHara mpupoma Ha WHCTHTHUTOT substitutione e criopHa. Ce paboTH 3a ONpenenyBame
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W3BopuTe Ha PHUMCKOTO MPaBO CBEAOYAT 3a TPH MOCEOHH BUIOBU
CYNICTUTYUUU: substitutio vulgaris, substitutiopupilarisusubstitutioquasipupi
laris.

PenoBnara, obuuyHa uiu ByATapHa CYINCTHUTYIMja BO CyIITHHA Owuia
MMEHYBamhe Ha 3aMeHa 3a MPBOMMEHYBAHHUOT TECTAMEHTAJEeH HAaCJIEIHUK,
JIOKOJIKY TOj He CTaHas HacieaHuk'’. BakBara CynCTUTYIMja TO UCKIy4yBa
CYIICTUTYTOT BO CHUTyallMM KOra HACJIEIHUKOT CTaHyBa HACIEJIHHUK, HO U
00parHo, r0 UCKITy4yBa HACJIETHUKOT, aKO C€ UCIIOJIHETH YCIOBUTE J1a HACIEeIU
CYIICTUTYTOT.

Gai. 2,174. Interdum duos pluresvegradusheredumfacimus, hoc modo: L.
Titiusheresesto, cernitoque in diebus centum proximisquibussciespoterisque.
Quod niitacreveris, exheresesto. Tum Meviusheresestocernitoque in diebus
centum.

UecTonaru mpaBUMeE JIBa WU MOBEKE CTETIEHU HA HACIIEIHUIIM Ha OBOj
HauuH: L. TitiusHeka Oue HACIeTHUK U Tpeda aa ro mpudaTHII HACTIEICTBOTO
BO POK Off CTO JIeHa O] JO3HABamHETO. AKO HE ro nmpugaTHIll, U3HACTEICH CH.
Toram MeviusHeka Ouje HaCIeTHUK U Tpeda aa mpudaru Bo pOK O CTO JIeHa.

[lynunaprara CyncTUTyIlMja € OBJACTYBawmbeTO Ha pater familas, Ha
CBOJOT MAJIOJIETEH IOTOMOK (impuber) BO TECTAaMEHTOT Ja MY OIpEaAeiu
CYNCHIMjapeH HACJCMHUK KOj OW ja Hacjeausl OCTaBHHATA JIOKJIOJIKY
MIPBOMMEHYBaHHOT HACJICTHUK HE CTaHE TIOJTHOJIETEH Tpes 1a ympe. MeryToa,
CO OIVIeJ] Ha TOoa INTO BO MPAKTHKATA YECTOMATH CE jaByBaje U CIyYacBH BO
KOW TIOTOMOKOT HE CaMoO IITO HE CTaHaJ MOJTHOJIETEH MpeJl CBojaTa CMPT(KaKo
OM MOXKEJT W CaMHOT JIa COCTaBU TECTAMEHT), TYKy M BOOIIITO HE CTAaHAN
HaCJIeIHUK (TIOYMHAN TIPEJ] TaTKOTO WU pOoStumusBOONIITO HE CE POIHII),
KJIACHYHUTE NMPABHUIIH OUJIe CyAPEHH CO ,,[TpoOIeMaTuyHaTa JB0jHa Tpupoaa‘
Ha IynHJIapHaTa CyICTUTYIMja Kako HHCTUTYT. Jluiemara ce cocToena Bo Toa

CYCIICH3UBEH YCJIOB, KOj KaKO LITO [TOTOpPe BUIOBME € MOYKEH BO TECTAMEHTOT KaKO €THOCTPAHO
[IPaBHO IEJI0

¥Dig.28.6.Modestinuslibrosecundopandectarumpr. Heredesautinstitutidicunturautsubsti
tuti: instituti primo gradu, substitutisecundo vel tertio. 1.Heredissubstitutioduplex estaut
simplex, veluti: “Lucius Titiusheresesto: si mihi Lucius Titiusheres non erit, tuncSeiusheres
mihi esto”: “Si heres non erit, siveerit et intra pubertatemdecesserit, tunc Gaius Seiusheres
mihi esto”. 2.Substituereliberis tam heredibusinstitutisquamexheredatispossumus et tam eum,
quemheredem nobis instituimus, quam alterum. 3.Substituereliberis pater non potest nisi
siheredemsibiinstituerit: nam sine heredisinstitutione nihil in testamento scriptum valet.

Bo ciydaj ma ympen mpen TecTatopoT WIH Ja He TO MPUQaTHUII HACIEACTBOTO. 3a ByiIrapHa
CYIICTHTYLIHja C€ CMETaJe M CIy4auTe KOra: TeCTaTopoT [BajlaTa UMEHYyBaHH HACIECIHULN
PELIMIIPOYHO TH ONpPEAeTyBall Kako CYIICTHTYTH €IeH Ha JIpyT; Kora HMeHYyBaJl CYIICTUTYT Ha
IIPBUOT CYIICTUTYT, CYIICTUTYT Ha BTOPHOT CYIICTUTYT UTH KaKo U KOTra Ha HEKOJIKYMHHA CBOH
HaCJIeHULY UMEHYBAJI €JICH CYIICTUTYT.
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mrTo Tpedaso Ja ce 3a3eMe CTaB Jajld MyNnuiapHara CyNCTHTYLHja BO cee
CEKOrall ja KOHCYMHUpa W ByJTapHaTa WU He, OUJCjKU OUUIVIEIHU CE JIBETE
OJIBOCHU Haclle[lyBama BO BakoB ciy4aj. FIMeHo, ce paboTu 3a mpeorame Ha
HACJIEJCTBOTO OJ] TATKOTO HA CHHOT, @ BO UCTO BPEME IIPeofamke Ha OCTaBUHATA
Ha CMHOT? Ha OTPEEeNICHUOT My HJIaPEH CYIICTUTYT .

Kako pesynarar Ha morpebara na Oumar W30ErHATH TPAKTUYHUTE
npoOieMr KOM Ce jaByBalie BO BakBHTE CJIy4ad, KJIACHYHOTO TIPaBO
npeaBuaAyBasio (Gopmynsa BO Koja jacHO OwWie OJIBOCHHM By/lIrapHaTa H
nynuIapHaTa CyncTUTyIuja?,

Kpajuara uen Ha pater familias CcO KOPHCTCHETO Ha IyIHJIApHA
CYIICTUTYIIHja € ouyMrieaHa. MckiydyBame Ha MOKHOCTa OCTaBHHATA J1a Ce
nonenu ab intestato.

Gai. 2, 179. Liberisnostrisinpuberibus quos in potestatehabemus, non
soluitaut supra diximussubstituerepossumus, id estudsiheredes non extiterint,
alius nobis heres sit; sed eoampilus, utetiamsiheredes nobis extiterint et
adhucinpuberesmortuifuerint, sit iisaliquisheres.

Ha nammTe HemopacHatw 1ena moj BiIacT MOXKEME J1a UM OJIpEearMe
3aMEHUK HE caMO Ha TOTOpe OMUIIAHWOT HAYWH, OJHOCHO aKO HE CTaHaT
HACJICTHUIIM, APYT HEKa HU OWJe HACIEAHUK, TYKY JOTOJIKY MOBEKE, aKO aKo
HU CTaHaJIe HACJICIHUIIM U yMpeJie Kako HeJ0CpacHaTH, HeKa UM OuJie HEKOj
JIPYT HACJICTHUK

Substitutioquasipupilaris, CBOWTE KOPEHH TH BIle4e OJl BPEMETO
Kora Owmia moepeOHa moceOHa Iapcka J03BOJAa CO KOja C€ OBO3MOXKYBAJIO

XorTyKa TPOU3JIEryBa JieKa TATKOTO, MPEKy I[OCTaByBame Ha IYIHJIAPEH CYICTUTYT,
pacrionaraj co OCTaBUHATa HA HA HETOBUOT CHH, COYMHETA OJI JIEJIOT IITO O HACIEAUT Off
HEro, HO U OHA IITO IO CTEKHAJ BO TEKOT Ha CBOjOT XMBOT HA HEKO] JAPYT HAUWH.

Dig.28.5.55 (54)Neratius libro primo membranarum Pater filio impuberi servum heredem
substituitliberumqueesseiussit: eumpupillusvendiditTitio: Titiuseumiamprimo testamento facto
insecundotestamento liberum heredemqueesseiussit. Superius testamentumTitiiruptumest, quia
is servus et herespotestesse et, ut superius testamentumrumpatur, sufficititaposterius factum
esse, utaliquocasupotuerit ex eoheresexistere. Quod ad vim autemeiusinstitutionispertinet,
ita se res habet, ut, quamdiupupillo ex easubstitutioneherespotestesse, ex Titiitestamentolib
ertatemhereditatemqueconsequi non possit: sipupillus in suamtutelampervenerit, perinde ex
Titiitestamento liber heresque sit ac sipupillosubstitutus non fuisset: sipupilloheresexstitit,
propiusest, utTitio quoque, sivelit, heresessepossit.

2 IynumapHUOT CYNICTUTYT CE CMETAJI 3@ BYJIFApEH KOra MOTOMOKOT [OYMHAJI TIPEJ] TECTATOPOT
WJIM KOTa MOCMPTYETO BOOIIIITO HE CE POUIIO.

22 titiusfillius meus mihi heresesto. (institutioheredis) Si filius meus mihi heres non eritsiveheres
(substitutiovulgris) erit et priusmoriaturqugm in suamtutelamvenerit, tuncSeiusheresesto
(substitutiopupilaris) Gai.2, 179
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OTpe/ieNlyBamhe Ha HACJICTHUK HA JIMIIA KOW 3apajyl CBOjara AyIIeBHA OOJECT
“Majie OrpaHWYeHa WU BOOIIIITO HEMAaJe JIEJIOBHA CIIOCOOHOCT, Ma CIIOpPeT
TOA HEMaJe testamentifactioactiva.

CBojoT KOHEYeH OOJMK 10 go0mina aypu BO JyCTHHHMjaHOBOTO
3aKOHO/IABCTBO, KOTa Ha paterfamilias, MajkaTa WM HEKO] APYT MPeAoK (BO
CBOJCTBO Ha TECTATOP) UM OMJIa JaJieHa MOYKHOCT JIa OIPEeNiaT CyICTUTYT
Ha JyIIeBHO OOJHO JIMIIe KO€ HEe OMIIO CIIOCOOHO J]a COCTaByBa TECTAMEHT.
BakBara onmpenda BO TecTaMeTOT MpecTaHyBalia Ja BaXM BO MOMEHTOT Ha
M3JIEKyBabETO Ha TYIIEBHO OOIHOTO Juile”

3.Codicillus, xopumma

[oxkpaj heredisinstitutiosubstitutiones, BO U3BECHA CMHUCTIA, KAKO 1€ O]
COAp KMHATA Ha TECTAMEHTOT, MOXKEJIO Jla J0jA€ U T.H MaJlo IIUCMO Koe OHII0
MIPUJIO’KEHO KOH T€CTaMEHTOT codicillitestamentarii.

BaxBoTo nrcMo Bo cymITHHA OMII0 JOMOHUTETHO He(hOopMaIHO, MOIOEHO
Oapame Ha OCTAaBUTEJIOT, YIAaTEHO HA HACJECIHUIIUTE WM JIETaTapuTe, a BO
KOPHCT Ha TPETH JIMIIA KOW HE OWJIe JIeJ O TECTaMEHTAITHOTO pacrojarame.
Bo conpkrHata Ha KOIWIIMIOT HUKOTAIl HE MOXENO Ja JOjA€ BO MPEIBUT
MMEHYBambe Ha HACTIETHUK, 3apajiy IITO OMTHO Ce Pa3IMKyBa OJf TECTAMEHTOT.
Hajcrapure komummiu coapikene (UISUKOMUCH, HO KJIACYHOTO IMPaBo,
MPOLINPYBAjKU TH MOXXHOCTUTE TPEABUACIO U MaHYMHUCHUH, JIETaTH Ma U
oTpe/ieNyBame Ha TYTOPH U TH.

Enen onm ycrmoBuTe 3a TIONHOBOXHOCT HAa KOAWIWIOT —OWIIO
testamentifactioactiva, UCTO KaKO Kaj TECTaMEHTOT, HO 0e3 moTpeda on
MOYMTYBamE Ha HEKOja moceOHa hopma’,

Ce 1o BpeMeTO Ha NPAaBHOTO CAHKIUOHPAWmE, W3BPLIYBAHETO Ha
oflpeI0UTe Ha KOAUIIMIIOT, 3aBUCEJI0 UCKIIYUYMBO O] BOJIjaTa Ha HACJICAHULIUTE

2 Cniopenbara co TynuiapaHara CyncTHTYIMja(01 KaJe W o BIeue CBOjOT Ha3WB) CE COCTOM
TOKMY BO TOa LITO IIOCTOENA MOXKHOCT J1a CE HCIIOJHH YCJIOBOT MMEHYBAHHOT HACIIEIHHK
CaMOCTOjHO JIa COCTaByBa TeCTaMeHT. Bo IPBHUOT cityyaj co HacTaIyBame Ha [TOJTHOJIETCTBOTO,
a BO BTOPHOT €O M3JIEKyBambe Ha Oorecra.

24 OnpenbuTe 3a MOYNTYBaAFbE Ha (hOpMATa KaKO yCIIOB 32 MOMHOBAKHOCT METy TECTAMEHTOT
¥ KOOUIIMJIOT CO TEKOT Ha BPEMETO Ce MOBEKe ce MPHOMmKyBaie, co orieq Ha (DakToT
LITO MOCTENEHO Ce€ HAIyWITal CTPOrHOT (OpMaln3aM 3a COCTaByBambe Ha TECTAMEHT.
Cemak, 3a TpaBOBaJMICH KOAWIWI Omie TMOTPeOHM MeT CBemonud (HaAMECTO CemxyMTe
Kaj TeCTaMEHTOT) W KOTUIMJIOT MOXKeN 1na Omae KOHBaJHIUpPaH BO CIIy4aj OCTAaBUTEIOT
OestestamentifactioactivagonoMHUTENHO 11a ja cTeKHeI( BakBa KOHBATHIAIHja HA TECTAMEHT
He Om1a MOYKHA)
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Ha kou Owie ymareHu. Co JaBameTO HA MpaBHA 3allTHUTA 3alOYHAJC Ja
Ce pa3lMKyBaaT JiBa OCHOBHU BHUAa Ha Koauuwi: codicilli abintestato®™u
codicillitestamentarii®.

Ocmasumenom uman MON*CHOCM Od COCmMasu u 08a Ul HNoseKke
KOOUYUIU, Kou Ou Modicene 0a oamupaam 00 pa3iuyHu nepuoou, Ho cume oune
NPABoBAIUOHU OCBEH 680 CyUAUMe KO2ad NOOOYHENCHUOM MY NPOMUBDEYU 8O
00pedbume Ha nopanewHuom?’.

Hononnumenno ocucypysare 3a mecmamopom 0eka 80 CeKoj Cayydaj
Ke Oude ucnouumysana He2o8ama NocieoHa 8oijd, buia m.H KOOUYUIapHa
Kanay3yna, co Koja ce npeosudyeana xKouweepsuja. Taxa, 6o mecmameHmom
Modceno 0a ce npedsudu O0eka OOKOIKY 00 Oulo Kou npudunu Ou Oun
HeNnoIHOBAdICeH, HeKa bude Keantuguxkysan kako koouyui. Bakeama npakmuxa
npooomdcuna u 3a epeme Ha JycmuHujaw, Koea u Oe3 nocebma Kuaysyia,
HeBaNCeuKUOm mecmameHnm ce cCMema Kako KOOUYU.

3akiyuok

PumckoTo KIacu4HO ImpaBo, HOKpaj OCTaHAaTUuTeC CBOjCTBa, Ha
TECTAaMCHTOT OTCCKOramr My To HnpuaaBall anI/I6y'TOT Ha OTIIOBHKJIHNBOCT.
TOKMy BaKBaTa MOXXHOCT 3a TCCTATOPOT 3HA4YCTIa BPCMCHCKH HCOI'PAHUYCHO
mpaBo, TOA Aa I'0 CTOpU CCKOrall Kora Ou cakall.

[TpuToa ctapoto ius civile mpenBUAYBaIO MOKHOCT 33 OTTIOBHKYBAakh-€ Ha
TECTAaMEHTOT, CAMO TOTAIll KOTa TECTATOPOT CaKall Ia COCTAaBU HOB TECTAMEHT,
BO HcTa cTpora popma kako u mperxoqHuot. Cemak, BakBaTa MpakTUKa Ouia
HaIyIITeHa KOra 3a BajJMIHO OTIOBHUKYBamkbE€ HAa TECTAMEHT CE CMeTalie
JIeJCTBHjaTa CO KOM OCTAaBUTEJIOT JaCHO M HEABOCMUCIICHO TMOKa)KyBaJl JIeKa
caka Jia ja IpOMEHHU M3jaBara Ha IMocliieHara Bomja. Toa HajuecTo ro mpaBelt
CO OTKMHYBaWk€ Ha TICYATHTE, KPIICHE HAa TAOIMIUTE, MPEUYKTPYBamE Ha
OJIpEeIONTE MM KMHEHE Ha MMCMEHUOT TECTAMEHT, KaKO M CO HM3jaBa, JaJicHa
npes Tpojiia CBEAOIM WM TpPEe HAJJIEKEH OpraH, CO Koja TO OTIHOBHUKYBA

* Toramr Kora He MOCTOENI TECTaMEHT, BAKBOTO HE()OPMAIHO IMHCMO UM OWIIO yMaTyBaHO
Ha MHTECTAaCKHUTE HACIICJHUIIM, CO INTO OCTABHTEJOT ja KOPHUCTEJ MOXKHOCTA 33 M3BECHA
KOPEKIIHja Ha HHTeCTalKjaT CIOPe]] CBOja BOJIja

2% Bo mBa obmmka codicillitestamentariiconfiramati(KOTAIAI TOTBPICH BO TECTaMEHTOT)
codicillitestametariinon confirmati(komuua KOj HE OWJI TOTBPACH BO TECTAMEHTOT).
HuBanara npaBoBaauIHOCT OMJIa Bp3aHa 3a IPABOBAIUIHOCTA HA CAMUOT TECTAMEHT

7 3a Ba)KEUKU CE CMETAJ TOHOBUOT
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CBOjOT YCEH TECTaMEHT®.

[Toxpaj mpaBOTO Ha TECTATOPOT Ha HEKOj OJ BeKe HaBEJACHUTE HAYMHU
3a OTIOBUKYBamk€ Ha TECTAMEHTOT, TO] MOXKEN Jla HE MPEAU3BUKYBa MPaBHO
JIEJCTBO 3apaJil HEKOW CBOM HEAOCTATOLM, KOM Ouiie MpeIBUICHH KaKo
CYLITHHCKH CTIOpEe]l IpaBUiiaTa 3a COCTaByBamkhe TECTAMEHT.

3a testamentumnulluymunym HHUIITOBEH C€ CMETAll TECTAMEHTOT KOj
07l CaMHOT MOYETOK(YIITE BO MOMEHTOT Ha HETOBOTO COCTABYBAHE ) MMl
HEIOCTATOM BO TIOIVIE] HAa HEWCIIOIHYBAamkE€ HA YCIOBUTE IPOIUIIAHU
3a (Qopmara, coapKMHaTa WIM HE TIOCTOENE MaTepHjaTHO-TIPABHUTE
MIPETIOCTABKH 32 COYMHYBAhE TECTAMEHT. Taka TECTAMEHTOT Ha OCTaBUTEIOT
KOj HEMaJl akTHBHA TeCTaMEHTH(AKIMja BO MOMEHTOT Ha COCTAaBYBAIETO, A
ce JI0 MOMEHTOT Ha CMpPTTa, CE CMETAJ 32 HUIITOBEH MCTO KaKO M TECTAMEHT
MIPU YME COCTaByBamE HE CE BOJICJIO CMETKA 3a CTPOro mpomnuiiradara gpopma”
1 3a/I0JDKUTEIHATa COmpKuHa’™.

Gai. 2, 123. Qui filium in potestatehabet, curare debetuteum vel
heredeminstituat vel nominatimexheredet, alioquinsieum silentio praeterierit,
inutilitertestabitur..

Koj mma cun moj Biact, Tpeba Ja BHMMaBa WJIM J1a TO UMEHYBa 3a
HAaCJICAHUK WM TOMMEHUYHO J1a TO U3HACIIECIN: BO CIIPOTUBHO, KO MOJIKYM T'O
3a00MKOJINJI, TECTAMEHTOT € HUIIITOBEH. ..

3a pa3nuka oJ HUIITOBHUOT TECTAMEHT, Kaj HEBAKCUKUOT MPUYHHATA
KOja JOBEIyBaJIa 10 TOa, HEe IIOCTOEa BO MOMEHTOT Ha COUMHYBambe. ParameTo
Ha TIOCMpTYe Koe Ou Omito suusheres, adrogatiokako matrimonium cum manu
JOBeyBae 10 testamentumruptum?®’.

2 Gaius.II.144.Posteriore quoque testamento, quod iure factum est, superius rumpitur;
nec interest, an extiteritaliquis ex eoheres an non extiterit: hoc enimsolumspectatur, an
existerepotuerit: ideoquesiquis ex posterioretestamento, quod iure factum est, autnolueritheres
esseautuiuotestatoreaut post mortem eius, antequamhereditatemadiret, decesseritaut per cretio
nemexclususfueritautcondicione, sub qua heresinstitutusest, defectus sit aut propter caelibatum
ex lege Iulia summotusfuerit ab hereditate, [quibuscasibus pater familiasintestatusmoritur:
nam] et priustestamentum non ualetruptum a posteriore, et posteriusaequenullasuireshabet,
cum ex eo nemo heresextiterit.

2 Bpoj Ha CBEIOIH, KOPUCTEHE Ha TOYHO MpeaBHIcHa (hopMyITa

30 Hysxuo 6uno heredisinstitutio

31HcTo ce HapeKyBall M CIIOMEHATHOT OTIOBHKaH TectamenT.Dig.28.3.0.De iniustoruptoirrito
facto testamento. 28.3.1Papinianuslibro primo definitionumTestamentumaut non iure
factum dicitur, ubisollemniaiurisdefuerunt: aut nullius essemomenti, cum filius qui fuit in
patrispotestatepraeteritusest: autrumpituraliotestamento, ex quo heresexisterepoterit, vel
adgnatione sui heredis: aut in irritumconstituitur non aditahereditate. 28.3.2 Ulpianuslibrosec
undoadSabinumTuncautempriustestamentumrumpitur, cum posterius rite perfectum est, nisi
forte posterius vel iuremilitari sit factum vel in eoscriptusest qui ab intestato venire potest:
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Testamentumirritumiak CTaHyBaJl TECTAMEHTOT YHj TECTATOP JI0KUBEAl
capitis deminutionnu ctanan nune alieniiuris.

W3BecHa CcAMYHOCT BO TMpaBHATa IMOCJIEAWIA, CO CIy4ahTe Kora
TECTaMEHTOT C€ CMeTaJs 3a HUIITOBEH WJIM HEBAKEUKH, UMajia ¥ CUTyallujara
KOra ¥ TIOKpaj CHUTE HUCIOJIHETH YCJIOBU 3a IMOJHOBAXHOCT, TECTAMEHTOT
HE IO MPOU3BEN OYEKYBAHOTO IPaBHO J€jcTBO. VIMEHO, ako HHUKO] O
TeCTaMEHTAJTHUTE HACIEJAHUIIM BO COINIACHOCT CO CBOjara BOJdja, WU
HE3aBHCHO O] Hea, He To mpdaruie HACIeICTBOTO, M30CTaHaN MMPEHOCOT Ha
npaBaTa U OOBPCKHTE Ha HACIICTHUIIMTE, TAKBUOT TECTAMEHT CE€ HapeKyBall
testamentumdestitutum.

Ha HeBaxHOCTa Ha PHMCKHTE TECTAMEHTH C€ OJHECyBajlla M elIHa
onpenda o1 MOCTKIACUYHUOT MEPUOJ, KOja TOIIPKYBaJKH TO CTaBOT JIeKa
Tpeba J1a ce MoCTaBu BPeMEHCKa paMKa BO Koja Ou Bakell €IeH TECTaMEHT, TO]
pok ro Bp3yBau 3a 10 ronunn. M3mMennTe Bo JyCTHHHM]aHOBOTO 3aKOHO/IAaBCTBO,
JTO3BOJTyBaJIe CTAPUTE TECTAMEHTH J]a MOXE Jla C€ OTIIOBUKAAT CO M3jaBa Mpe
CBEIOLM WJIM Ipel oBiacTeHu opraHu. CMeTajku Jeka 4OBEKOBara BOIja €
IMPOMCHJIMBA, pI/IMJ AHUTE JOCJICAHO I'0 ITOYUTYBAJIC IPAaBOTO HA OTIIOBUKYBAaHKC
Ha TECTAMEHTOT, 3aCHIIyBajKH IO CO (PAKTOT IITO TECTATOPOT HUTY TOOPOBOITHO
HE MOJKEJT 1a C€ OTKaKe OJT TOA.

tuncenim et posteriorenon perfecto superius rumpitur.
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Dr.sci. Vedran Supukovié*

ODOVORNOSTI POMORSKOG PRIJEVOZNIKA ZA STETU ZBOG
SMRTI I TJELESNE OZLJEDE PUTNIKA

UDK:347.426.4/.6:347.795.4
Original researc paper

UvVOD

Potreba formiranja jedinstvenih pravnih standarda u podru¢ju odgovornosti
pomorskog prijevoznika za $tetu zbog smrti i tjelesnih ozljeda putnika' ve¢ je dugi
niz godina predmet rada raznih institucija koji se bave unifikacijom propisa
pomorskog prava®. Trenutno stanje ne zadovoljava suvremene potrebe trzista
1 standarde zastite putnika. U globalnoj medunarodnoj plovidbi primjenjuje se
Atenska konvencija o prijevozu putnika i njihove prtljage morem iz 1974.% i
njezin Protokol iz 1976. koji ne pruzaju dostatnu zastitu putniku, najvise zbog
temelja odgovornosti po kojoj odgovara pomorski prijevoznik i niskih iznosa
naknade Stete za odgovornosti zbog STOP-a u odnosu na ostale grane prava.
Tako su u meduvremenu doneseni Protokoli iz 1990. i najnoviji iz 2002.* istima
nisu pristupile mnoge drzave ugovornice Atenske konvencije.

Navedenu situaciju nastojala je barem djelomi¢no urediti Europska
Unija donoSenjem tzv. ,treCeg pomorskog sigurnosnog paketa“> kojima se

* Docent Pravnog fakulteta Osijek, Republika Hrvatska.

! Nastavno “odgovornost za §tetu zbog STOP”.

2 Najznacajnija od njih je Medunarodna pomorska organizacija (engl.International Maritime
Organization — IMO), specijalizirana organizacija UN-a osnovana Konvencijom UN-a 1948.
Sjediste joj je u Londonu. Ima iskljuc¢ivo savjetodavnu ulogu, a dokumenti i zakljucci koje
donosi nisu obvezni za drzave dok ih vlada doti¢ne drzave ne prihvati. Cilj i svrha organizacije
jest razmjena informacija izmedu vlada te njihova suradnja u pomorskim pitanjima, briga
o sigurnosti na moru, te izrada i pomaganje u izradi normi koje se odnose na sigurnost te
uklanjanje diskriminacije i nepotrebnih ogranic¢enja na moru koje uvode pojedine vlade.
Organizacija saziva i priprema razne konvencije i medunarodne konferencije te pomaze u
postizanju sporazuma u pitanjima mora. Preuzeto sa sluzbene stranice IMO-a:http:/www.
imo.org/Pages/home.aspx, posljednji put pregledano 12.06.2013.

3 Nastavno: Atenska konvencija

* Nastavno: Protokol iz 2002. godine

>Tzv. ,, Treci sigurnosni paket EU“ u kontekstu rada odnose se na propise koji reguliraju
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u regionalnu plovidbu u sluc¢aju odgovornosti za Stetu zbog STOP-a drzava
¢lanica implementiraju rjeSenja Protokola iz 2002. 1 IMO Rezerve i Smjernice
za implementaciju Atenske konvencije’. Navedeni paket sadrzajno ne
inkorporira da su se EU ¢lanice obvezale Protokolom iz 2002. na medunarodnoj
razini jer je ta odluka u nadleznosti drzava Clanica, dakle postignuta je samo
regionalna unifikacija.

Sukladno postoje¢im promjenama zbog clanstva u Europskoj Uniji,
Republika Hrvatska je implementirala i tzv. tre¢i pomorski sigurnosni paket.
Iako se za sada jos se nije obvezala Protokolom iz 2002., godine u Europskoj
uniji postoji konsenzus oko njegovog prihvacanja. Uslijed navedenih trendova
poostravanja granica odgovornosti kao i visine naknade Stete u odnosu na specificnost
pomorskog prava gdje pomorski prijevoznik odgovara prema nacelu dokazane, a
samo iznimno prema nacelu pretpostavljene krivnje, situacije su s kojom se danas
susre¢emo, te je realno ocekivati daljnje tendencije k poostravanju i izjednacavanju
istih s ostalim granama prometa. Stoga ¢e i Republika Hrvatska’ kao zemlja koja
tezi povecanju opsega pomorskog prijevoza, a osobito turizma, morati u¢i u
trku sa konkurencijom te ponuditi prihvatljivija pravna rjesenja, a sve s ciljem
uspostave efikasnije pravne zastite i sigurnosti putnika.

Kroz rad je dan presjek pravne regulative za odgovornost za Stetu zbog
STOP-a na nacin da se izlaganjem osnovnih pojmova o ugovoru o prijevozu putnika
morem nastoji odgovoriti na moguce situacije u praksi, a temeljem kojih moze nastati
ugovorna i izvanugovorna odgovornost za Stetu zbog STOP-a. Vazna distinkcija
u odnosu na druge grane prometa je i postojanje isklju¢enja odgovornosti
uslijed postojanja egzoneracijskih razloga kao i ogranicenja te odgovornosti
do odredenih iznosa po putniku/putovanju ili Stetnom dogadaju, a u odredenim
slucajevima kada je pomorski prijevoznik ujedno i brodovlasnik postoji
i globalno ogranicenje odgovornosti tj. u odnosu na ukupnost svih Steta na
jednom brodu.

Naime, sama ¢injenica da pomorski prijevoznik moze, ali i ne mora biti

odgovornost za Stetu zbog STOP-a: Uredba EC 392/2009 od 23. travnja 2009., Uredba
1177/2010 o pravima putnika koji se prevoze morem i unutarnjim plovnim putovima i
Direktiva 2009/20/EZ Europskoga parlamenta i Vije¢a od 23. travnja 2009. o osiguranju
brodara za pomorske trazbine. Najnovijom novelom Pomorskog zakonika implementirane
su odredbe koje su u skladu sa Uredbom Vije¢a br. 392/2009 o odgovornosti pomorskog
prijevoznika za putnike u sluc¢aju nezgode i Direktiva 2009/20/EZ Europskoga parlamenta
i Vije¢a od 23. travnja 2009. o osiguranju brodara za pomorske trazbine. Cf.¢l.1.a. Zakon o
izmjenama i dopunama Pomorskog zakonika NN br.56 1141/2013.

¢ IMO Rezerva i Smjernice za implementaciju Atenske konvencije iz 2002.godine, nastavno:
IMO Smjernice.

7 Pomorski zakonik NN broj 181/2004, 76/2007, 146/2008, 61/2011, 56/2013, nastavno:
Pomorski zakonik.
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brodovlasnik, odnosno brodar utjeCe na ogranic¢enje odgovornosti za Stetu
zbog STOP-a koji je ujedno i1 brodovlasnik, a da se pritom propisi koji ju
ureduju medusobno ne iskljucuju nego nadopunjuju i time dovode pomorskog
prijevoznika koji je ujedno i brodovlasnik u znatno bolji pravni polozaj od
pomorskog prijevoznika koja nije brodovlasnik. Dakle, granice odgovornosti
pomorskog prijevoznika koji je ujedno i brodovlasnik ureduju se ,,globalno i
objektivno®, tj. obzirom na kapacitet broda, a granice odgovornosti pomorskog
prijevoznika koji nije brodovlasnik pojedina¢no odnosno ,,po broju putnika“
te se time polozaj putnika se znatno otezava.

Obzirom na postojanje velikih odstupanja u medunarodnoj i domacoj
plovidbi nuzno je Sto prije ujednaciti temelje odgovornosti za Stetu zbog
STOP-a, na nac¢in da bi Republika Hrvatska pristupanjem Protokolu iz 2002.
godine barem djelomi¢no ujednacila ovu pravnu regulativu i povisila standard
zastite sukladno trenutnim visokim zahtjevima sigurnosti uslijed sve ¢es¢ih
napada na sigurnost putnika za vrijeme prijevoza.

2. UGOVOR O PRIJEVOZU PUTNIKA MOREM

2.1. Pojam i bitni elementi ugovora o prijevozu putnika morem

Sukladno Pomorskom zakoniku, ugovor o prijevozu putnika morem® je ugovor
kojim se pomorski prijevoznik obvezuje prevesti putnika brodom, a putnik se
obvezuje da Ce za to platiti prevozninu’. Iz navedene definicije proizlazi da su
bitni elementi ugovora put, putnik i prevoznina'®, no unato¢ tomu za pitanje
postojanja odgovornosti pomorskog prijevoznika, prevoznina nije relevantana
jer prijevoznik odgovara i za besplatan prijevoz putnika, tj. ako nije placena
prevoznina.'!

§ Nastavno: ,,ugovor o prijevozu®

9 Cl. 599.st.1.Pomorskog zakonika cf. Pavié¢ Drago, Pomorsko imovinsko pravo, Knjizevni
krug Split 2006. ,str. 267. Atenska konvencija definira ugovor o prijevozu putnika kao ugovor
koji sklapa prijevoznik (dakle ne navode se obje ugovorne strane ve¢ samo prijevoznik) ili u
¢ije ime taj ugovor sklapa za prijevoz putnika ili prijevoz putnika i njegove prtljage morem,
ovisno o slucaju.

10 Put i putnik spadaju u stvarno, a prevoznina u pravno bitan element ugovora o prijevozu
putnika. Ugovor o prijevozu putnika je neformalan i moze se sklopiti pismeno i usmeno pa
izdavanje putne karte nije obvezatno. Nepostojanje, neispravnost ili gubitak putne karte ne
utjece na postojanje, valjanost i sadrzaj ugovora o prijevozu, a time i na mogucu odgovornost
za smrt ili tjelesnu ozljedu. Oboriva je predmnijeva da sadrzaj putne karte odgovara
sklopljenom ugovoru. Putna karta moze glasiti na ime ili na donositelja.

1 C1.612.st.2. Pomorskog zakonika: ,,Odredbe Zakonika o odgovornosti prijevoznika za smrt
ili tjelesne ozljede putnika primjenjuju se i kad se prijevoz obavlja besplatno.,, Za ostale
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Dakle. odgovornost za Stetu zbog STOP nastaje kad pomorski prijevoznik ne
ispuni svoju glavnu obvezu iz ugovora o prijevozu putnika da uredno, bez zakasnjenja
i prekida, preveze putnika od polaziSta do odredista i to bez povrede putnikova
tjelesnog integriteta'? za vrijeme prijevoza.

U domacoj plovidbi® odgovornost prijevoznika za Stetu zbog smrti i
tjelesnih ozljeda putnika'* regulirana je Pomorskim zakonikom' i supsidijarno
Zakonom o obveznim odnosima', a u medunarodnoj plovidbi'” Atenskom
konvencijom o prijevozu putnika i njihove prtljage morem, iz 1974. sa
prate¢im Protokolima 1976., 1990. 1 2002.

odgovornosti na temelju besplatnih ugovora o prijevozu primjenjivale bi se odredbe opéeg
gradanskog prava.

12 Uvjetno se kao sporedne obveze pojavljuju obveze prehrane putnika, zabava na brodu
no one nisu nuzne za izvrsenje prijevoza. Glavna obveza putnika je platiti prevozninu, te
postivati red na brodu i upute ¢lanova posade, ne ugrozavati brod, stvari i druge osobe na
brodu -sporedne obveze

13 C1.9. Pomorskog zakona definira pomorsku kabotazu za prijevoz putnika izmedu hrvatskih
luka. Pomorska kabotaza ukljucuje obalnu kabotazu tj. prijevoz putnika ili robe morem
izmedu luka koje se nalaze na kopnu bez pristajanja na otocima, te oto¢nu kabotazu tj. prijevoz
putnika i robe morem izmedu luka na kopnu i luka na jednom ili vise otoka, luka na otocima.
4 Prijevoz prtljage u praksi se uvijek odvija istodobno sa prijevozom putnika, no pravno
gledano rije¢ je o dva odvojena ugovora. Stoga se i pitanje odgovornosti pomorskog
prijevoznika razdvaja.

15 1. 598.-633. Pomorski zakonik, Narodne novine br. 181/04, 76/07, 146/08 i 61/1. Odredbe
su u skladu sa Atenskom konvencijom o prijevozu putnika i njihove prtljage morem iz 1974.,
te prate¢im Protokolima iz 1976. i 1990., te Uredbom Vijeca br. 392/2009 o odgovornosti
pomorskog prijevoznika za putnike u slucaju nezgode i Direktiva 2009/20/EZ Europskoga
parlamenta i Vije¢a od 23. travnja 2009. o osiguranju brodara za pomorske trazbine. Cf.cl.1.a.
Zakon o izmjenama i dopunama Pomorskog zakonika NN br.56 1141/2013.

Podrobnije: Marin J., Ugovori o prijevozu putnika i prtljage morem, Pravni fakultet Sveucilista
u Zagrebu, Zagreb, 2005.

16 (1. 694.-698. Zakon o obveznim odnosima, Narodne novine br. 35/05, 41/08 i 125/11.

17 Nastavno ,,medunarodna plovidba““ oznadava prijevoz putnika i prtljage u medunarodnoj
plovidbi i nacionalnoj plovidbi brodovima klase A i B kako su definirani Direktivom 2009/45/
EZ Europskoga parlamenta i Vije¢a o sigurnosnim pravilima i normama za putnicke brodove,
primjenjuje se Uredba 392/2009 Europskoga parlamenta i Vijec¢a o odgovornosti prijevoznika
u prijevozu putnika morem u slucaju nesre¢a. Navedeno je bitno razlikovati jer se na prijevoz
putnika i prtljage brodovima koji ne spadaju u klasu A i Bi u domacoj plovidbi primjenjuju
odredbe Pomorskog zakonika.
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Tablica 1. Propisi koji reguliraju odgovornost za stetu zbog STOP-a

2. Atenska
1. Medunarodna k onvenctja o
konvencija za prijevozu putnika
A. .. .. . 1 njihove prtljage
I. Osnovna | izjednacenje nekih .
Medunarodna g . . morem, iz 1974.
. skupina'®: pravila o prijevozu .
plovidba . . sa prate¢im
putnika morem, iz .
1961 Protokolima
’ 1976., 1990. i
2002.,
1.Medunarodna ..
konvencija o 2 Konv¢.evncu.a
ogranitenju o ogranicenju
d ti
II.Dopunska | odgovornosti vlasnika (;)mi?\sllfgr;(r):ibiz:e
skupina'® pomorskih brodova, iz .p oo
1957.%°, sa Protokolima ::rclafgliliz:j Ii:el9'956a
iz1957.,i 1979. . '
' godilne godine?,
RH: Atenska
B. Domaca Pomorski Zakon o obveznim konvencija,
.lovi dba zakonik- odnosima-  lex Protokol 1976.
P lex specialis generalis 11990.+ IMO
Smjernice
Direktiva 2009/20/
EZ Europskoga
parlamenta i Vijeca
C.Europska | Uredba | 150400 1177/2010% | od 23. travnja
Unija 392/2009 . :
20089. o osiguranju
brodara za
pomorske trazbine?

18Republika Hrvatska je pristupila Protokolima 1976. 1 1990. Nije pristupila Protokolu Atenske
konvencije iz 2002. godine koji poostrava sustav odgovornosti tako §to razdvaja slucajeve
kada je Steta posljedica «pomorskih nezgoda» (brodolom, sudar, nasukanje, eksplozija, pozar,
mana broda) od ostalih uzroka Stete. Ako je Steta posljedica neke od pomorskih nezgoda, tada
prijevoznik odgovara objektivno do iznosa od 250 000 SDR. Za §tetu koja prekoracuje taj
iznos odgovara na temelju pretpostavljene krivnje do iznosa od 400 000 SDR. Ako Steta nije
posljedica pomorske nezgode, temelj odgovornosti je dokazana krivnja, a granica je 400 000
SDR. Podrobnije: J. Marin, Ugovori o prijevozu putnika i prtljage morem, o.c., str. 51.-66.
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2.2. Ugovorne strane i druge osobe

Ugovorne strane iz ugovor o prijevozu putnika su putnik®® i pomorski
prijevoznik?’. Odgovornost za Stetu zbog STOP-a osim prijevoznika tj. osobe
koja je sklopila ugovor o prijevozu, solidarno s prijevoznikom i to u pogledu
dijela prijevoza koji obavljaju odgovaraju i stvarni prijevoznik. To je osoba
razli¢ita od prijevoznika koja mozZe biti vlasnik broda, narucitelj ili bilo osoba

YTreba spomenuti i Medunarodnu konvenciju za izjednacenje nekih pravila koja se odnose
na ograni¢enje odgovornosti vlasnika pomor—skih brodova, iz 1924. kojom je obvezano
samo devet zemalja (Belgija, Brazil, Dominika, Madarska, Malgaska Repu—blika, Poljska,
Portugal, Spanjolska i Turska), a od kojih samo Brazil i Madarska nisu potpisali niti jednu
drugu konvenciju za ograni¢enje odgovornosti za slu¢aj odgovornost za Stetu zbog STOP.

20 Nastavno: Konvencija iz 1957.

2'Nastavno: Konvencija iz 1976., Republika Hrvatska je ugovornica navedene Konvencije od
dana 02. ozujka 1993. NN, Medunarodni ugovori, br. 2/1992

22Podrobnije Marin J., op.cit. 27-76. Autor upucuje na tekst navedenih propisa v. Grabovac 1.,
Hrvatsko pomorsko pravo i medunarodne konvencije, Knjizevni krug, Split, 1995.
BRegulation (EC) No 392/2009 of the european parliament and of the council of 23 April
2009 on the liability of carriers of passengers by sea in the event of accidents (Text with EEA
relevance), [2009] OJ L 131, str. 24. Uredba (EC) 392/2009 implementira rjeSenja Atenske
konvencije iz 2002. 1 IMO Rezerve i smjernica u pravo EU. EU je pristupila Protokolu iz 2002.
, ali on jos nije stupio na snagu. Uredba se primjenjuje od trenutka kada EU postane stranka
Atenske konvencije ili najkasnije od 31.12.2012. Primjenjivati ¢e se na svaki medunarodni
prijevoz i prijevoz unutar drzave ¢lanice za odredene brodove, tj. svaki medunarodni prijevoz
i prijevoz unutar drzave ¢lanice za odredene brodove (A i B brodovi prema Direktivi 918/18/
EC, uz prijelazni period; C i D brodovi: saciniti propis do 30.6.2013.) ako brod vije drzavu
¢lanice ili je u njoj upisan; ili je ugovor sklopljen u drzavi €lanici; ili je luka ukrcaja ili
iskrcaja, prema ugovoru, u drzavi ¢lanici

2Regulation (EU) No 1177/2010 of the european parliament and of the council of 24
November 2010 concerning the rights of passengers when travelling by sea and inland
waterway and amending Regulation (EC) No 2006/2004 (Text with EEA relevance), [2010]
OJ L 334, str. 1-16.

ZDirective 2009/20/EC oft he European Parliament and oft he Council of 23 April 2009
on the insurance of shipowners for maritime claims, [2009] OJ L 131, str. 128. Directive
2009/20/EC oft he European Parliament and oft he Council of 23 April 2009 on the insurance
of shipowners for maritime claims, [2009] OJ L 131, str. 128.

% (1.598. t.4. Pomorskog zakonika. Putnik je osoba koja se prevozi brodom na temelju
ugovora o prijevozu putnika ili koja prati vozilo ili zive zivotinje koje se prevoze na temelju
ugovora o prijevozu stvari. On je obvezan platiti prevozninu no obveznik pla¢anja prevoznine
moze biti i druga osoba koja se na to obvezala iako nije putnik.

27 Nastavno pod pojmom pomorski prijevoznik misli se na prijevoznika definiranog ¢1.598.
st.1.Pomorskog zakonika: ,,Prijevoznik je osoba koja sklapa ugovor o prijevozu ili u ¢ije
se ime taj ugovor sklapa, bilo da on sam stvarno obavlja prijevoz bilo da ga obavlja preko
stvarnog prijevoznika.*
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koja iskoriStava brod koji stvarno obavlja prijevoz u cijelosti ili samo dio
prijevoza®.

Prijevoznik odgovara za Stetu koju prouzroce osobe koje rade za prijevoznika
1 to samo ako se radi o Stetnim radnjama pocinjenima za obavljanja duznosti.
Prijevoznik za svoga djelatnika odgovara samo u onim situacijama u kojima je
isti stvarno pocinio odredenu Stetu. Za razliku od prijevoza stvari, kod prijevoza
putnika i odgovornosti prijevoznika za rad njegovih radnika i zastupnika, irelevantna
je Cinjenica je li pogreska radnika, odnosno zastupnika, koja je prouzrocila Stetu,
komercijalna ili nauti¢ka pogreska.

Ako se prijevoz obavlja uz sudjelovanje vise prijevoznika, za Stetu zbog smrti
i tjelesne ozljede putnika odgovaraju solidarno prijevoznik koji je ugovorio prijevoz
i prijevoznik za Cijega se prijevoza zbio Stetni dogadaj. To pravilo vrijedi bez obzira
na to je li ugovorom o prijevozu prijevoznik koji je taj ugovor sklopio s putnikom
bio ovlaSten koristiti usluge drugih prijevoznika (izravni prijevoz) ili je ugovorni
prijevoznik, koriste¢i svoju zakonsku ovlast, povjerio dio ili ¢itav prijevoz drugom
prijevozniku (stvarnom prijevozniku).” Izmedu ugovornog i ostalih prijevoznika
koji doista izvrSavaju prijevoz postoji medusobno pravo regresa u pogledu
iznosa koji je netko od njih isplatio putniku na ime naknade Stete zbog smrti i
tjelesne ozljede putnika.

2.3. Zastara

Kod ugovora o prijevozu putnika morem trazbine s naslova odgovornosti za
Stetu zbog STOP zastarijevaju nakon dvije godine, te nije predvidena mogucnost
produljenja roka*®. Na pocetak tijeka zastarnog roka primjenjuju se odredbe
Pomorskog zakonika kao lex specialis u odnosu na Zakon o obveznim
odnosima, pa se tako pocetak tijeka zastarnog roka racuna kod:

e tjelesne ozljede nastale za vrijeme prijevoza putnika od trenutka

2 Tbid.¢1.598.st.1.,2.,3. cf.¢l.5.t.32. Pomorskog zakonika. Prijevoznik koji stvarno obavlja
prijevoz u cijelosti ili djelomicno je stvarni prijevoznik ili, u mjeri u kojoj prijevoznik stvarno
obavlja prijevoz Brodar je osoba koja je posjednik broda i nositelj plovidbenog pothvata, s tim
Sto se pretpostavlja, dok se ne dokaze suprotno, da je brodar osoba koja je u upisniku brodova
navedena kao vlasnik broda

» Clanci 652.-656. Pomorskog zakonika.

3 Pomorski zakonik ne propisuje mogucnost produljenja roka kod Ugovora o prijevozu
putnika i prtljage morem, takva moguénost predvidena je samo za ugovore o iskoriStavanju
broda, dok Atenska konvencija priznaje dva nac¢ina produljenja zastarnog roka i to ugovorom
stranaka i izjavom vozara.
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iskricaja putnika’';

e slucaju smrti putnika u tijeku prijevoza kada vrijeme zastare pocinje
te¢i od dana kad je brod stigao ili trebao sti¢i u luku u kojoj se putnik

namjeravao iskrcati’?;

e slucaju tjelesne ozljede putnika koja se dogodila u tijeku prijevoza, a
zbog koje je nastupila smrt poslije iskrcaja kada zastarni rok pocinje teci
od dana smrti putnika.

Tuzba za naknadu Stete zbog STOP se mora podnijeti u roku od tri godine od
dana iskrcaja inace se gubi pravo na naknadu $tete**. Ovaj je rok stoga prekluzivan,
a ne zastarni rok kao u Atenskoj konvenciji, Sto ima za posljedicu gubitak
prava na naknadu Stete opéenito, a ne samo sudskim putem. Naime, obveza bi
prema pravilima obveznog prava nakon proteka roka zastare postala naturalna,
tj. ne bi prestala nego ju se ne bi moglo utuziti, $to znaci da bi duznik i dalje
imao pravo primiti ispunjenje*!. Pomorski zakonik ne sadrzi odredbe o zastoju
1 prekidu zastarijevanja u pogledu trazbina za slucaj smrti i tjelesne ozljede
putnika pa se supsidijarno se primjenjuju odredbe ¢l. 381-393. Zakona o
obveznim odnosima.

Sukladno Protokolu iz 2002.godine odredeno je da se zastoj i prekid
zastarijevanja ureduju prema pravu drzave suda koji odlucuje o sporu ali ni u kojem
slucaju tuzba se ne moze podnijeti nakon proteka roka od pet godina od iskrcaja
putnika ili kada se iskrcaj trebao obaviti, ovisno Sto je kasnije ili ako prije proteke

31 Kao lex generalis ne primjenjuje se ¢l. 361., Zakona o obveznim odnosima koji kaze da
zastarijevanje pocinje te¢i prvog dana poslije dana kada je vjerovnik imao pravo zahtijevati
ispunjenje obveze ako zakonom za pojedine slucajeve nije Sto drugacije propisano.

32 Razlike u odredbama Pomorskog zakonika i Atenske konvencije se odnose na trenutak
pocetka racunanja zastarnog roka u slucaju smrti putnika koja je nastala u tijeku prijevoza.
Atenska konvencija propisuje da se tada vrijeme zastare racuna ,,0d dana iskrcaja‘“ ili ,,0d
dana kada se iskrcaj trebao izvrSiti ovisno o tome §to je kasnije*. Dok bi primjena odredbe
Pomorskog zakonika ,,dan kan kad je brod trebao sti¢i u luku u kojoj se putnik namjeravao
iskrcati® bila moguca samo kada brod u tu luku nije uopée stigao. Op. cit. bilj. Branko
Jakasa: Sistem plovidbenog prava Jugoslavija tre¢a knjiga, Ugovori o iskoriStavanju brodova,
Zagreb, 1980., str. 209.

3 (Clanak 673., st. 5., t. 2. Pomorskog zakonika. Podrobnije o zastari: J. Marin, op.cit., str.
20.-25. Zastara trazbina za Stete zbog STOP uredena je Pomorskim zakonikom i Atenskom
konvencijom o prijevozu putnika i njihove prtljage morem iz 1974. godine v. Marina J, op.
Cit. Str. 38-40. podrucje primjene Atenske konvencije., 1.7.1.

3 Podrobnije Marin J., op.cit. str. 22 Na prekluzivne rokove sud pazi po sluzbenoj duznosti,
a na zastaru samo na prigovor stranaka. Ovo je vjerojatno bila pogreska, a ne namjera
zakonodavca jer ako se uzme u obzir nepostojane odredaba takvog tipa u Konvenciji iz 1961.
i Atenskoj konvenciji iz 1974. Atenska konvencija i Konvencija iz 1961. zabranjuje da se
podnese tuzba nakon roka od tri godine, no to ne utjece na gubitka prava na naknadu Stete.
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od roka od tri godine od dana kada je tuzitelj doznao ili je razumno morao doznati za
ozljedu, gubitak ili oStecenje prouzroceno nesrecom.

Zastoj i prekid zastarijevanja uredeni su pravilima obvezno prava pa tako zastoj
zastarijevanja®> kod odgovornosti za Stetu zbog STOP-a nastupa s obzirom na
odredene osobe kod osoba na vojnoj duznosti za vrijeme mobilizacije, rata
ili ratne opasnosti, medu supruznicima, roditeljima i djecom, Sticenikom i
starateljem, osobama koje zive u izvanbra¢noj zajednici, osobama zaposlenim
u domacinstvu prema poslodavcu i ¢lanovima poslodavéeve obitelji te u
takvim slucajevima zastara ne tec¢e sve dok traje radni odnos.

Posebno se ¢im zanimljivom odredba o tzv. “nesavladivim preprekama‘
zbog kojih vjerovnik ne moze sudskim putem zahtijevati ispunjenje obveza.
Odluka o tome je li prepreka za vjerovnika bila savladiva je prepustena
diskrecijskoj ocjeni suda. Smatra se, u teoriji 1 praksi, da bi u krug takvih
prepreka ulazili razlozi kao §to su to:**obustava rada suda, rat, epidemije,
elementarne nepogode, zakonom predviden moratorij na pla¢anje dugova,
bolest vjerovnikaidruge nesavladive prepreka koje « onemogucuju konkretnog
vjerovnika da zbog takvih okolnosti osobno zahtijeva ispunjenje duznikove
obveze sudskim putem.

Vazno je istaknuti da zastara ne moze nastupiti prije zakonom
predvidenog vremena u slucaju kada je vjerovnik maloljetna ili poslovno ne-
sposobna osoba bez zastupnika. U tom slucaju zastara ne moZze nastupiti dok
ne proteknu dvije godine od kada je vjerovnik postao poslovno sposoban,
odnosno dobio zastupnika. Drugi slucaj kada zastara ne moze nastupiti prije
zakonom predvidenog roka je kad postoji trazbina prema osobi koja je na
odsluzenju vojnog roka ili na vojnoj vjezbi. Zastara ovih trazbina ne moze
nastupiti dok ne proteknu tri mjeseca od odsluzenja vojnog roka, odnosno
prestanka vojne vjezbe.*

Prekidom zastarijevanja se smatra priznanje duga od strane duznika®’ i
podizanje tuzbe od strane vjerovnika kao i1 svaka druga radnja protiv duznika
pred sudom ili drugim nadleznim tijelom, poduzetom radi utvrdivanja,
osiguranja ili ostvarenja potrazivanja, uz uvjet da vjerovnik ne odustane li
od tuzbe ili radnje, te njegova tuzba ili zahtjev ne budu odbaceni odnosno
poduzeta mjera ponistena.

3% Zakon o obveznim odnosima

3¢ Podrobnije Marin J., op.cit. str. 25.

37 Konkludentnim radnjama duznika se takoder moze priznati dug, dok Sutnja duznika na
vjerovnikov zahtjev da mu nadoknadi dug ne znaci priznanje.
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III. ODGOVORNOST ZA STETU ZBOG SMRTI I TJELESNE
OZLJEDE PUTNIKA

U okviru ¢e ovog dijela seminarskog rada biti govora o odgovornosti
prijevoznika u vezi s nastalom Stetnog dogadaja ¢ije su posljedice smrt i tjelesne
ozljede putnika.

3.1. Temelj odgovornosti prijevoznika

Prijevoznikova odgovornost za Stetu zbog STOP moze biti ugovorna i
izvanugovorna.®® Stoga za Stete nastale za vrijeme prijevoza u odnosu na
putnika prijevoznikova odgovornost je ugovorna buduc¢i da je osnova njihova
medusobnog odnosa ugovor, a prijevoznik je prekrSio svoje obveze iz tog
ugovora, dok ¢e bez obzira je li sklopljen ugovor o prijevozu pomorski
prijevoznik odgovarati izvanugovorno ako je do Stete doSlo izvan vremena
prijevoza, tj. samo onda kada se radi o tjelesnoj ozljedi putnika ili ako za Stetu
zbog smrti putnika odgovara osobama koje nisu s njime sklopile ugovor, a trpe
Stetu zbog smrti putnika.

U domacoj plovidbi, pomorski prijevoznik odgovara prema nacelu
dokazane krivnje, a u slu¢aju ,,pomorske nezgode™ odgovara prema principu
pretpostavljene krivnje. Potonji temelj odgovornosti primjenjuje se kod
pomorske nezgode tj. brodoloma, sudara, nasukanja, eksplozije, pozara i mana
broda kada se Steta nadoknaduje prema putniku i putovanju.

U medunarodnoj plovidbi se primjenjuje tzv. tre¢i pomorski sigurnosni
paket koji je Republika Hrvatska implementirala posljednjim promjenama
Pomorskog zakonika iz svibnja 2013. godine**. Na navedene slucajeve
pomorske nezgode (+prevrnuce) primjenjuje se objektivni temelj odgovornosti.
Pomorski prijevoznik tada odgovara bez obzira na krivnju i to po putniku
i Stetnom dogadaju*’, a ukoliko S$teta nije posljedica pomorske nezgode
prijevoznik odgovara prema principu dokazane krivnje*!, s tim da drzave

3% Grabovac Ivo, Prijevozno ugovorno pravo Republike Hrvatske, knjizevni krug Split,
1999., str. 107. ,,Ocuvanje tjelesnog integriteta ukljucuje prijevoznikovu obvezu da putniku
osigura minimum prikladnog prostora na brodu, pa i davanje.hrane na duzim relacijama (na
putovanjima koja traju vise dana).*

3 Vbilj.5.

40 Vazno je upozoriti na ¢injenicu da je po jednom putovanju moguce vise Stetnih dogadaja,
pa je i u tom pogledu poostrena odgovornost prijevoznika.

4 Opt-out klauzulom je uvedena moguénost da drZzave stranke zadrzi ili uvede vise granice
odgovornosti (ili neograni¢enu odgovornost) u slucaju prijevoznika koji su pod jurisdikcijom
svojih sudova.* preuzeto sa: http://www.imo.org/about/ conventions/listofconventions/pages/
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mogu ugovoriti i opt-out klauzulu tj. neogranicenu odgovornost pomorskog
prijevoznika.

3.2. Obujam odgovornosti

Pomorski zakonik nema izri¢itih odredbi o obujmu naknade Stete pa se
supsidijarno primjenjuju odredbe Zakona o obveznim odnosima* temeljem kojeg
oSte¢enik ima pravo na naknadu materijalne Stete u slu¢aju smrti, a posebno u
slucaju tjelesne ozljede ili oStecenja zdravlja i nematerijalnu Stetu.

U slucaju smrti nadoknaduju se uobicajeni troskovi pogreba, troskovi
lije¢enja od zadobivene ozljede, drugi potrebni troSkovi u vezi s tim lijeCenjem,
izgubljena zarada za vrijeme lijeCenja (od dana zadobivene ozljede do dana
smrti), izgubljeno uzdrzavanje osobama koje je poginuli uzdrzavao i osobama

koje su po zakonu imale pravo zahtijevati uzdrzavanje, izgubljeno pomaganje,
itd.

U slucaju tjelesne ozljede ili naruSavanja zdravlja, nadoknaduju se
troskovi lijecenja, drugi potrebni troskovi u vezi s tim lijeCenjem, izgubljena
nesposobnosti za rad za vrijeme lijeCenja, izgubljena zarada zbog potpune
ili djelomi¢ne nesposobnosti za rad, trajno povecane potrebe oSte¢enika te
unistena ili smanjena moguénost ostec¢enikovog razvoja ili napredovanja, itd.
Popis materijalnih Steta nije taksativan.

Ostecenik ima pravo na naknadu obi¢ne (stvarne) Stete i izmakle koristi®’.
Nacelo “potpune naknade”** koje se u ovom slucaju primjenjuje predstavlja
naknadu koju odreduje sud u svoti koja je potrebna da se oStecenikova
materijalna situacija dovede u ono stanje u kojem bi se nalazila da nije bilo
Stetne radnje ili propusta bez obzira je li rije¢ o ugovornoj i izvanugovornu
odgovornost za Stetu zbog STOP, na nacin da je ovo opcée pravilo limitirano
posebnim pravilom Pomorskog zakonika o ogranicenju prijevoznikove
(brodarove) odgovornosti®.

S naslova nematerijalne Stete moze se potrazivati naknada za fizicke
bolove, dusevne bolove zbog smanjenja zivotne aktivnosti, dusevne bolove
zbog naruZenosti, duSevne bolove zbog smrti bliske osobe, dusevne bolove
zbog narocito teSkog invaliditeta bliske osobe 1 strah. Na vrste 1 obujam Steta

athens-convention-relating-to-the-carriage-of-passengers-and-their-luggage-by-sea-(pal).
aspx, zadnji puta pregledano 14.06.2013.

# Nastavno: ZOO

# J. Marin kao primjer navodi izmaklo uzdrZavanje ili izmakla zarada, str. 16.

# Tbid.

# Infra 3.3.
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koje se nadoknaduju u slucaju smrti i tjelesne ozljede putnika primjenjuju se
odredbe Zakona o obveznim odnosima.*

3.3. Ogranicenje i isklju¢enje odgovornosti prijevoznika

Pomorski prijevoznik ne odgovara se za Citavu Stetu nego samo do propisanih
granica, uz uvjet da ne postoji razlog za gubitak prava na ograniCenje. To vrijedi
za izvanugovornu i ugovornu odgovornost. Granica odgovornosti prijevoznika za
Stete zbog smirti i tjelesne ozljede putnika odreduje se vremenski i vrijednosno gdje
postoji sustav opceg ( globalnog ) ogranicenja odgovornosti i sustav pojedinacnog
ogranic¢enja ugovorne odgovornosti tj. po putniku, putovanju/Stetnom dogadaju.

Vremensko ograni¢enje znaci da je putnik osim opsega i iznosa Stete duzan
dokazati da se smrt ili tjelesna ozljeda putnik dogodila za vrijeme putovanja tj. dok
je putnik na brodu ili za vrijeme ukrcavanja i iskrcavanja, te za vrijeme‘sporednog

prijevoza“.¥’

Vrijednosno ograni¢enje predstavlja najvisi iznos do kojeg odgovara
pomorski prijevoznik. Pojedinacno odredeno ograni¢enje s obzirom na
subjektivni element predstavlja najvisi iznos do kojeg odgovara pomorski
prijevoznik, a odreduje se s obzirom na sve zahtjeve putnika koji istaknu
zahtjev za naknadu Stete. Tako pojedinac¢no odredene granice “po putniku i
putovanju/u medunarodnoj plovidbi po putniku i Stetnom dogadaju* dodano
se ogranicavaju ukoliko je pomorski prijevoznik ujedno i brodovlasnik/brodar
kada ima pravo na dodatna objektivna ogranicenja s obzirom na kapacitet
broda*® pa tada govorimo o globalnom ograni¢enju tj. s obzirom na kapacitet
broda®.

Temeljem Pomorskog zakonika u domacoj plovidbi maksimalni iznos do
kojeg odgovara pomorski prijevoznik je 175 000 SDR* po putniku i putovanju,

4 Clanci 346. te 1093.-1106. Zakona o obveznim odnosima. Podrobnije: J. Barbi¢ i dr:
«Naknada Stete u primjeni novog Zakona o obveznim odnosimay, Narodne novine, Zagreb,
2005.

47 Detaljnije o vremenu prijevoza Barbi¢ Jaksa, UdZbenik plovidbenog prava, Il izdanje,
Narodne novine, Zagreb, 1983., str. 292.

* Infra v. 3.3. 0 odnosu propisa o odgovornosti prijevoznika i propisa o odgovornosti
brodovlasnika i brodara.

4 Infra v.3.4.

50 SDR ( eng. special drawing rights ) je posebno pravo vuéenja koje se sporazumom ¢lanica
Medunarodnog monetarnog fonda iz 1974. godine, zlato se prestalo koristiti kao mjerilo
vrijednosti jer je zbog krize na burzama izgubilo svojstvo sigurnog i stabilnog mjerila
vrijednosti. Umjesto zlata uveden je SDR. Sluzi kao mjera veli¢ine nacionalnog gospodarstva i
koli¢ina do koje MMF moze privremeno otkupiti nacionalnu valutu radi uravnotezenja bilance
placanja pojedine ¢lanice. SDR se koristi i u trgovackom te pomorskom pravu. Kod potonjeg
je vazan kod odgovornosti te naroCito za institut ogranicene odgovornosti za pomorske
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a prijevoznik 1 putnik mogu izri¢ito i pisano ugovoriti visi iznos ogranicenja.
Dakle, ukupna svota odstete ne moze biti ve¢a od propisane granice od 175
000 SDR c¢ak i ako se tuzba za naknadu Stete zbog smrti ili tjelesne ozljede
putnika podnosi protiv viSe osoba (npr. prijevoznika, stvarnog prijevoznika,
osoba koje za njih rade) jer granica odgovornosti vrijedi za ukupne tuzbene
zahtjeve svih vjerovnika u vezi sa smréu, odnosno tjelesnom ozljedom jednog
putnika, bez obzira zasnivaju li se ti zahtjevi na ugovornoj ili izvanugovornoj
odgovornosti.

Ako se tuzba podnosi protiv osoba koje rade za prijevoznika, a te su
osobe djelovale u okviru svojih duznosti na brodu, u pogledu ogranic¢enja
njihove odgovornosti kao i u pogledu njihova ponasanja zbog kojeg gube
povlasticu ogranienja, na odgovaraju¢i se nacin primjenjuju odredbe
Pomorskog zakonika o odgovornosti prijevoznika. Jedino se na te osobe
nece primjenjivati eventualne vise granice odgovornosti koje mogu ugovoriti
prijevoznik i putnik.

Dodatno ograni¢enje, primjenjuje se u pogledu ukupnog zbroja trazbina
svih putnika koji su pretrpjeli Stetu u istom dogadaju. Pravo na dodatno
ograni¢enje ima uz brodara, vlasnik broda, naruditelj prijevoza iz brodarskog
ugovora, osobe koje rade za brodara i osiguratelj. Tada je visina do koje
odgovaraju u domac¢em prijevozu 175 000 SDR x broj putnika koje je brod
ovlasten prevoziti, a u medunarodnom prijevozu je 46 666 SDR x broj putnika
koje je brod ovlasten prevoziti, ali najvise do 25 milijuna SDR>'.

U medunarodnoj plovidbi** primjenjuju se rjeSenja Atenske konvencije iz
2002. godine uz moguénost stavljanja rezervi iz IMO Smjernica. Tada pomorski
prijevoznik u slu¢aju pomorske nezgode odgovara do iznosa od 250 000 SDR
po putniku i Stetnom dogadaju bez obzira na krivnju, tj. na temelju objektivne
odgovornosti. No ukoliko Steta prelazi iznos od 250 000 SDR , za iznos do 400
000 SDR, prijevoznik odgovara prema nacelu pretpostavljene krivnje ukoliko
ne dokaZe da je Steta nastala bez njegove krivnje, namjere ili nepaznje. Tada
je teret dokazivanja na prijevozniku. Drzave ¢lanice mogu ugovoriti 1 vise
granice odgovornosti od 400 000 SDR ili uvesti uz moguénost primjene opt-out
klauzule* tj. neograni¢enu odgovornost za Stete u slu¢aju STOP-a.

trazbine. Vrijednost SDR-a se odreduje na temelju dnevnog prosjeka srednjih vrijednosti
cetiriju svjetskih valuta - tzv. koSarica valuta (eng. “currency basket”): dolara, eura, jena i
funti. Vrijednost SDR-a najc¢esce iznosi 1,5 USD-a., podrobnije: Pavi¢, Drago: Pomorsko
imovinsko pravo, Knjizevni krug, Split, 2006.

3! Direktiva 2009/20 o osiguranju odgovornosti brodovlasnika za pomorske trazbine.

52 V.bilj.18.

3 Novina uveden Protokolom iz 2002. je i obvezno osiguranje odgovornosti za $tete zbog
STOP u iznosu od 250 000 SDR (obaveza prijevoznika koji stvarno izvrSava Citav prijevoz ili
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Ukoliko Steta nije posljedica pomorske nezgode pomorski prijevoznik
sukladno Protokolu iz 2002. godine odgovara prema principu dokazane krivnje
kada je propisana granica odgovornosti 400 000 SDR po putniku i Stetnom
dogadaju uz moguénost primjene opt-out klauzule. Direktiva 392/2009
u odnosu na Protokol 2002. godine uvodi moguénost stavljanja rezerve na
granicu odgovornosti za “ratne rizike” do 250 000 SDR po putniku i dogadaju
ili najvise 340 000 000 SDR po brodu i dogadaju ili s obzirom na maksimalan
broj od 1360 putnika ovisno $to predstavlja manji iznos s tim da u navedenim
granicama mora postojati i obvezno osiguranje za ratne rizike. Vazna novina
je da je Protokolom iz 2002. uvedeno obvezno osiguranje prema nacelu
objektivne krivnje za Stetu u slucaju smrti i tjelesne ozljede u iznosu od 250
000 SDR-a, te da se mijenja definicija stvarnog prijevoznika koji ukljucuje 1
osobu koja samo djelomi¢no obavlja prijevoz, ali je stoga svejedno obveznik
prethodno spomenutog obveznog osiguranja, te mogucénost direktne tuzbe
protiv osiguratelja u slucaju iste.

Opcenito 1 za domacu 1 medunarodnu plovidbu vazno je upozoriti da
bi ugovaranje manje svote prije nastupanja slucaja koji je prouzrocio smrt ili
tjelesnu ozljedu putnika, a ¢ija je svrha oslobodenje prijevoznika odgovornosti
prema putniku ili odredivanje nize granice odgovornosti od one utvrdene
Pomorskim zakonikom, ili oslobodenje prijevoznikova tereta dokazivanja
bilo nistavo.

Ukupna svota odstete koja se moze posti¢i u okviru svih ugovornih i
izvanugovornih tuzbi podnesenih na osnovi odgovornosti za Stetu zbog smrti ili

dio prijevoza, svjedodzba, kontrola), direktna tuzba protiv osiguratelja radi naknade Stete zbog
STOP, visina obveznog osiguranja je granica osigurateljeve odgovornosti, osiguratelj moze
koristiti sva prava koja ima njegov osiguranik, osim likvidacije i stecaja, ukljucujuéi i wilful
misconduct obranu. Uslijed navedenih novina pojavile su se zapreke prihva¢anja navedenog
Protokola iz 2002. godine zbog odgovornost za Stetu koja je prouzro€ena terorizmom i ratnim
rizicimauopce (... rat, revolucija, pobuna, neprijateljstva, ustanak, zapljena broda, torpediranje
broda, miniranje, terorizam, konfiskacija). Stoga su donesene IMO rezerve i Smjernice za
implementaciju Atenske konvencije iz 2002. godine. Navedene rezerve su sporne je se odnose
na neke rezerve koje uopce nisu niti propisane Atenskom konvencijom. Propisuju moguénost
prihvacanja Protokola iz 2002. godine na nacin da se granica odgovornosti za “ratne rizike”
(250 000 SDR po putniku i dogadaju; ili 340 000 000 SDR ukupno po brodu i dogadaju) uz
primjenu nizeg iznosa uz ograni¢enje do maksimalno 1360 putnika na nacin da u navedenim
granicama mora postojati i obvezno osiguranje za ratne rizike. Moguénost uvodenja rezerve
na posebno uredenje odgovornosti i osiguranja za ratne rizike i za ne-ratne rizike. Rizici
koji mogu biti “nepokriveni” ili ogranicenog osiguravateljnog pokri¢a: (odnosi se i na ratne
i na ne-ratne rizike) na Stete od djelovanja radioaktivnih supstanci, kemijskog, bioloSkog,
biokemijskog i elektkromagnetskog oruzja, Stete od “kompjuterskog” terorizma. Predvidena
je 1 mogucénost rezerve za ratne rizike tj. ugovaranje automatskog prestanka osigurateljnog
pokriéa u slucaju ratnog sukoba pet supersila.
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tjelesne ozljede putnika je ograni¢ena. Ako se tuzba podnosi protiv viSe osoba
(npr. prijevoznika, stvarnog prijevoznika i osoba koje rade za prijevoznika)
ukupna svota odstete ne moze biti veca od propisane granice™.

Trazbine za Stetu zbog smrti 1 tjelesne ozljede putnika, uperene
protiv vlasnika, brodara, zakupaca ili poslovoda, osigurane su pomorskim
privilegijom. U hrvatskoj brodovlasnik za te trazbine odgovara stvarno
pravno —brodom u vezi s kojim je trazbina nastala®, dok su u anglosaksonskim
drzavama pitanja pomorskog privilegija procesne prirode.

Prijevoznik gubi pravo koriStenja povlasticama ograniCenja
odgovornosti ako se dokaze da je Steta nastala zbog radnje ili propusta koji
je prijevoznik pocinio, bilo u namjeri da prouzroci Stetu bilo bezobzirno
znajuci da bi Steta vjerojatno mogla nastati®. Protokol iz 2002.godine uvodi i
egzoneracijske razloge isklju¢enja odgovornosti prijevoznika ako je nezgoda
je posljedica rata, neprijateljstava, gradanskog rata ili izuzetne, neizbjezne i
nesavladive prirodne pojave ili je nezgoda je u cijelosti prouzro¢ena radnjom
ili propustom tre¢e osobe ucinjenima s namjerom da se prouzroci Steta. Prema
Protokolu i dalje vrijedi opée pravilo umanjenja odgovornosti zbog krivnje
ili neuobicajenog ponasanja putnika. Prijevoznik gubi povlasticu ogranic¢enja
odgovornosti ako se dokaze da je Steta nastala zbog radnje ili propusta koji je
prijevoznik pocinio, bilo u namjeri da prouzroc¢i Stetu bilo bezobzirno znajuci
da bi Steta vjerojatno mogla nastati.

II1.4. Odnos propisa o odgovornosti prijevoznika i propisa o odgovornosti
brodovlasnika i brodara ¥’

Uzmimo da je putnik u turistickoj agenciji sklopio ugovor o prijevozu morem,
a stvarni prijevoznik ¢e kao treca stanka tj brodovlasnik izvrsiti prijevoz. U slucaju
potrazivanja naknade Stete zbog STOP-a na turisticku agenciju kao pomorskog
prijevoznika ne bi se primjenjiivale dodatne povlastice koje uziva brodovlasnik.

Takvo pravno uredenje posljedica je ¢injenice da je pravni poloZaj osobe koja
je prijevoznik tj. osobe koja je s putnikom sklopila ugovor o prijevozu u odnosu na

3% Izraz brodar ovdje uklju¢uje vlasnika broda, naruéitelja prijevoza u brodarskom ugovoru,
poslovodu, spasavatelja i osiguratelja odgovornosti te sve osobe koje rade za brodara.

3 €l 241.st. 1. t. 2. Pomorski zakonik

¢ Prijevoznik kod ugovora o prijevozu putnika morem mora dokazati da je brod bio sposoban
za plovidbu tijekom cijelog putovanja dok kod ugovora o prijevozu tereta mora samo dokazati
da je brod bio sposoban za plovidbu samo do pocetka putovanja.

37 Za potrebe dijela rada izraz ,brodovlasnik* obuhvaéa i izraz ,brodar“ po uzoru na
odgovaraju¢e medunarodne konvencije.
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stvarnog prijevoznika tj. brodara®® gori od pravnog polozaja odgovorne osobe
koja je brodovlasnik jer se radi o odgovornosti osobe koja je sklopila ugovor
o prijevozu, odnosno koja taj ugovor izvrSava i koja je i vlasnik broda ili koja
ima kontrolu nad brodom. Dakle samome brodovlasniku je u interesu da se
navedeno putovanje dobro zavrsi jer se sluzi svojom imovinom i ima puno veci
ulog od turisticke agencije koja je tu samo posrednik. S obzirom na to dodatno
svojstvo, pravni sustav priznaje dodatnu ,,povlasticu globalnog ograni¢enja
odgovornosti“¥, a otezava moguénost tuzitelja da u cijelosti nadoknadi $tetu
zbog smirti ili tjelesne ozljede putnika.

Granica odgovornosti brodovlasnika za Stete zbog STOP-a odredena
je obzirom na osnovicu koja se unaprijed zna (kapacitet broda, odnosno
maksimalni broj putnika koji je ovlasten prevoziti) i ne ovisi o subjektivnom
elementu kao S§to je slucaj kod ukupne odgovornosti prijevoznika, buduéi
da iznos ukupne odgovornosti prijevoznika ovisi o subjektivnom elementu,
odnosno o broju putnika koji istaknu zahtjev za naknadu Stete. Dakle, granice
odgovornosti brodovlasnika ureduju se ,,globalno®, tj. po brodu, a granice
odgovornosti prijevoznika ureduju se pojedinacno odnosno “po putniku i
putovanju‘’.

U odnosu na brodovlasnika mjerodavne su osim Konvencije iz 1961.
1 Atenske konvencije iz 1974. ne mijenjaju prava i obveze prijevoznika koji
je vlasnik broda u smislu Konvencije iz 1957. i Konvencije iz 1976. godine.
Odnos ovih konvencija izri¢ito je ustanovljen odredbom ¢lanka 8 Konvencije
iz 1961. odnosno clanka 19. Atenske konvencije na nacin da se oste¢enik moze
susresti s dva ograni¢enja odgovornosti Stetnika. Osim ograni¢enja iz Atenske
konvencije, prijevoznik (stvarni prijevoznik) koji je ujedno i brodovlasnik
moze se koristiti 1 povlasticom globalnog ograni¢ena iz Konvencije iz 1957.
odnosno 1976. godine vrijedi i za prava i obveze radnika ili zastupnika
prijevoznika, odnosno stvarnog prijevoznika.®!

58 Prijevoznik moze biti i neka turisti¢ka agencija koja s putnikom sklopi ugovor o prijevozu.
Brodovlasnika moze stvarno izvrsiti prijevoz i na taj nacin postati stvarni prijevoznik na
kojeg ¢e se primjenjivati Atenska konvencija, ali i konvencije o ograni¢enju odgovornosti
brodovlasnika.

% Op.cit.J. Marin, str.68.

5 Tbid.

¢! Prve konvencije koje ureduju ovu materiju su bile Medunarodna konvencija u ujednacenje
odredenih pravila o ograni¢enju odgovornosti vlasnika ponekih putova, iz 1924. godine,
Medunarodne konvencije o ograni¢enju odgovornosti vlasnika pomorskih brodova iz
1957. godine, Konvencije o ograni¢enju odgovornosti u pomorske trazbine, iz 1976. (dalje
Konvencijaiz 1976.). Navedeni odnos dana s ve¢inom regulira Konvencija o prijevozu putnika
- Konvencije iz 1961. i Atenska konvencija iz 1974. Godine u slucaju kada se primjenjuje
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IV. ZAKLJUCAK

Trend poostrenja temelja i granica odgovornosti pomorskog prijevoznika za
Stete zbog STOP vidljiv je u medunarodnoj, a time posredno i nacionalnoj plovidbi.
Specificnost pomorskog prava u odnosu na druge grane prometa ocCituje se zbog
temelja odgovornosti prema kojoj pomorski prijevoznik odgovara temeljem dokazane
krivnje, a samo iznimno temeljem pretpostavljene krivnje. Treba naglasiti da se i
smrti ili tjelesne ozljede putnika u cijelosti ili djelomi¢no doslo krivnjom putnika ili
njegovim ponasanjem koje se ne moze smatrati uobicajenim.

Takvo pravno uredenje polako postaje proslost i svjedoci smo unifikacije kako
na regionalnoj razini tako i op¢enito ujednacavanjem temelja i granica odgovornosti
pomorskog prijevoznik sa prijevoznicima iz drugih grana prava, a osobito zracnog
prijevoza.

Najnovijim Protokolom Atenske konvencije iz 2002. godine uvode se visoke
granice odgovornosti prijevoznika za smrt i tjelesnu ozljedu. Prema njemu u
iznimnim slucajevima je uvedena mogucnost odgovornosti po principu kauzaliteta,
koji se ve¢ duze vrijeme primjenjuje u drugim granama transportnog prava.
Sukladno predstoje¢im promjenama na trzistu i ¢lanstvu u EU Republika Hrvatska
je bila primorana unificirati i implementirati tre¢i pomorski sigurnosni paket, dok se
pristupanje Protokolu iz 2002.godine tek ocekuje.

Slijedom navedenog, realno je ocekivati daljnje pooStrenje temelja i granica
prijevoznikove odgovornosti, a time i poviSenje cijena pomorskog prijevoza putnika.
U vremenima kada su zivot i tjelesni integritet putnika uslijed ucestalih nemira i
teroristickih napada u svijetu ugrozeni vise no ikada u povijesti visoki standardi
zaStite su prije svega potreba u odnosu na ocuvanje konkurentnosti pomorskog
prijevoznika na trzistu

neka konvencija o prijevozu putnika, a odgovorna osoba iz ovih konvencija je jedno i osoba
koja potpada pod izraz “brodovlasnik” iz Konvencije 1957., odnosno Konvencije iz 1976.
godine.
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