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Dr. Katerina Shapkova Kocevska*

JUDICIARY INDEPENDENCE, IMPARTIALITY, THE COURT
BUDGET: UNDERSTANDING OUTCOMES FROM ECONOMIC
CONSTRAINTS TO COURT PERFORMANCE

UDK:347.96/.99.072.1:336.5(4-672EU)"2010/2018”
Original research paper

Abstract:Independent and impartial judicial system is one of the imperatives of
democratic societies. It is vital that the judiciary should be free from any form
of external or internal pressures and judges should rule solely on the bases of
the Constitution, laws and ratified international agreements.Independence and
impartiality of the judiciary is particularly important so that the parties and
the general public can have confidence in the court system that the judgments
will be broughtfairly and in accordance with law.

Court independence covers several aspects. Most important, courts should
be independent from other branches of government, such as executive and
legislative branch. This independence embraces that the courts should
organize their own administrative matter, such as case management, freely
and without external intervention, the judgments and decisions should
be respected and accepted by all of the branches of the government, the
judiciary has autonomous procedure about determining the standards for
Jjudges 'competences and progress etc.

One of the crucial aspects of court independence is financial independence.
Financial independence means that courts should have accesses to sufficient
grants in order to perform their tasks. Lack of resources often can lead to
poorperformancein court functioning, outside pressure or even lead to
corruptive behavior or practices. The process ofpreparation and execution
of the court budget is one of the areas where competences of executive and
court branchesoverlap. Thus, one of the most delicate forms of pressure in the
court system by the executive branch of the government is achieved through
controlling the access to resources that the courts need.

* Assistant professor, Faculty of Law “Tustinianus Primus”, University Ss Cyril and Methodius
— Skopje, katerina.sapkova@gmail.com
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In this paper we examine how judiciary budget and judges remuneration
as elements of judicial independence are relative to basic macroeconomic
indicators, such astotal output of the country, public expenditures and average
annual salaries.

Key words: court independence; court impartiality, financial independence;
court budget; court performance

1. Introduction

Independent and impartial judicial system is one of the imperatives of
democratic societies. It is vital that the judiciary should be free from any form
of external or internal pressures and judges should rule solely on the bases of
the Constitution, laws and ratified international agreements. Independence and
impartiality of the judiciary is particularly important so that the parties and the
general public can have confidence in the court system that the judgments will
be brought fairly and in accordance with law.

Court independence covers several aspects. Most important, courts
should be independent from other branches of government, such as executive
and legislative branch. This independence embraces that the courts should
organize their own administrative matter, such as case management, freely
and without external intervention, the judgments and decisions should be
respected and accepted by all of the branches of the government, the judiciary
has autonomous procedure about determining the standards for judges’
competences and progress etc.

Oneofthe crucial aspects of courtindependence is financial independence.
Financial independence means that courts should have accesses to sufficient
grants in order to perform their tasks. Lack of resources often can lead to poor
performance in court functioning, outside pressure or even lead to corruptive
behavior or practices. The process of preparation and execution of the court
budget is one of the areas where competences of executive and court branches
overlap. Thus, one of the most delicate forms of pressure in the court system
by the executive branch of the government is achieved through controlling the
access to resources that the courts need.

In this paper we examine how judiciary budget and judges remuneration
as elements of judicial independence are relative to basic macroeconomic
indicators, such as total output of the country, public expenditures and average
annual salaries.

The rest of the paper is organized as follows. Section 2 reviews the
empirical literature on the court impartiality and independence. The data
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description and methods are presented in Section 3. The findings of the
empirical study are presented in Section 4, while the discussion about the
results follows in Section 5. In the last section, main conclusions from the
research are highlighted.

2. Literature review

A lot has been said and written about the abundant benefits from
independent, impartial and effective judicial systems. Court impartiality and
independence is important standard in law theory, necessary precondition
for objective legal system and foundation of free and democratic societies.
Moreover, judicial independence is an important requirement for rule of law,
and they are both are important determinants of economic development. The
focus of the research agenda here, in this paper, lays on the economic benefits
or advantages of functioning of independent and impartial courts.

The role of the judicial and the overall legal system on economic
prosperity has been traditionally examined by the new institutional economics,
particularly transaction cost economics. Institutions, including formal
institutions such as the legal system, are crucial to the economic development
in the countries worldwide, because they provide the environment and the
framework within the economy and market function. Institutional framework
concerning design and functioning of open market economies profoundly
depend on effective judicial decision making system. Sherwood, Shepherd
and de Souza (1994) explain that market supportive legal system provides
the following outputs: equal access to courts by private parties, predictable
outcomes of disputes, timely outputs and adequate remedies to the wrongs
established by the court. In order to achieve this results several precondition
need to be meet, including: existence of impartial and incompetent decision
makers, allocation of adequate court resources, developed balanced procedures,
access to full public information etc.

Courts play a crucial role in development of economies around the world
as an enforcer of property rights and contracts. Enforcement of property rights
1s a vital factor for economic prosperity (North, 1993). In this process, a well-
functioning court system has immense role in enforcing the right and settling
disputes. Extensive work has been created in order to examine how to create
and manage independent and impartial court system that will be efficient and
accurate in securing property rights. For example, North provides a theoretical
model for determining economic loss due to the poor formal institutional
arrangements and judicial process (1990). One of the most prominent attempts
to articulate judicial independence with regard to economic performance is the
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creation of de jure indicators and de facto indicators (Feld & Voigt, 2003;
Voigt, Gutmann and Feld, 2015). De jure judicial independence is represented
by indicator based on information set in official documents and information
about different legislation. On the other hand, de facto judicial independence
indicator is based on 8 different aspects covering actual events from 1970s to
2010. The data is collected through surveys with local experts from countries
worldwide. Both studies confirm that de jure judicial independence does not
have significant influence on economic prosperity given as growth rates.
However, de facto independence is proven to be robust statistically significant
determinant of economic growth worldwide.

Even though some authors (Berg and Desai, 2013) think that it is
difficult to prove direct causality between economic development and judicial
independence, there is a clear positive relationship between them. For
example, Nganunu (2015) recommends to the Commonwealth states to take
appropriate measures that will guarantee the independence of the judiciary
and to improve the accessibility and effectiveness of the court systems in order
to stipulate growth. Wittrup (2010) discussed that there was an international
consensus about the economic importance of judicial independence. He
suggested that the governments should have taken this concept very seriously
and should encourage actions that will increase the confidence in judiciary by
the citizens, because the confidence generates faster economic growth rates.
Moreover, valid and objective indictors of court workload and performance
should be developed.

Judicial independence and impartiality have impact not only on
macroeconomic level, but also rise microeconomic benefits for the
organizations themselves. Thus, judicial independence has an impact on
judicial accountability (Maskin and Jean Tirole, 2004; Hanssen, 1999).
The organization of the court system has effect on the outcomes of how the
institution is working. For example, the confidence of the public in the legal
system and court ruling can be negatively affected by bringing inaccurate
or personal decisions, which can ultimately lead to fall in economic activity
(Hadfield, 2007). Furthermore, court impartiality is connected with the judicial
experience, education and training, also known as “judicial human capital”.
Ball and Kesan (2010) examine how judicial human capital is associated with
judicial accountability and impartiality and on judicial accuracy and efficiency.
Their analysis is focused on litigation of patent infringement disputes in the
United States. The authors conclude that judges’ experience is decreasing
patent cases duration, by improving management of patent cases and lower
appellate reversal rate.

Important prerequisite in ensuring judicial and court independence is
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overcoming the inevitable budgetary constraints. The Council of Europe’s
RecommendationCM/rec (2010) 12 of the Committee ofMinisters to Member
States onindependence, efficiency andresponsibilities of judges covers
different aspect of judiciary independence, including both external and internal
independence of judges. Judiciary independence is considered as vital guaranty
for respecting fundamental human rights of each individual to be granted a fair
trial solely on legal grounds without any inappropriate influence. Regarding
resource allocation in the judiciary, the Recommendation proclaims that “[e]
ach state should allocate adequateresources, facilities and equipment tothe
courts to enable them to functionin accordance with the standards laiddown
in Article 6 of the Convention (for the Protection of Human Rights and
Fundamental Freedoms) and to enable judges to workefficiently” (Paragraph
33).

European Network of Councils for the Judiciary in 2011 Vilnius
declaration on challenges andopportunities for the judiciaryin the current
economic climate acknowledge the economic value of an independent and
efficient judiciary in providing sound investment climate (Article VI). Some
of the recommendations included in this declaration, with regard to court
economic independence and overcoming economic turbulences resulting
from the European economic crises, foreseen design and implementation
of long term judicial policies, continuous investment in administration of
justice, modern technologies and human resources in judiciary, involvement
of judiciary and judges in the reform processes, respecting principles of on
openness, transparency,accountability, respect for the citizen in decision
making processes. Most importantly, the Declaration contains straightforward
position about the connection between judiciary independence and budgetary
constraints: “The independence of the Judiciary and of every single judge is
to be preserved as a prerequisite for the delivery of a fair and impartial justice
in protecting human rights and fundamental freedoms. No necessity for cost
cutting can be allowed to undermine judicial independence”(Article 10).

“Funding of the Judiciary” project by the European Network of
Councils for theJudiciary (ENCJ) was initiated in 2015. The purpose of this
project was to facilitate establishment of minimum judicialstandards and to
strengthen mutual trust between judges and other judicial authorities(ENCJ
Report- Funding of the Judiciary 2015-2016, pp. 6). The project team within
this initiative has formulated the following 12 recommendations with regard
to court independence, with focus on overcoming budgetary constraints:
(1) Courts should not be financed on the basis of discretionary decisions of
official bodies but on the basis of objective and transparent criteria; (2) To
ensure and strengthen the separation of powers, the Council for the Judiciary,
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or a body on which the Judiciary is represented, should be closely involved
and fully informed at all stages in the budgetary process and should have an
opportunity to express its views about the proposed budgetto Parliament; (3)
The preparation of the budget for the judiciary, including the administration
of courts and the training of judges, should be wholly or at least partly under
the control of a Council for the Judiciaryor of equivalent independent and
autonomous bodies; (4) Each State should therefore allocate adequate
resources, facilities and equipment to the courts to enable them to function
in accordance with the standards laid down in Article 6 of the European
Convention on Human Rightsand to enable judges and court staff to work
efficiently; (5) Courts should not be funded on an annual basis but should
have the certainty of longer-term financial budgets and should be protected
from fluctuations caused by politicalinstability; (6) Budgetary constraints
may lead to the necessity for prioritization in the allocation of resources.
Anyprioritization must be determined by the judicial authority itself;(7) To
meet the present and future legitimate expectations of society, the judicial
system must have theresources to innovate and modernize such as information
and communication technology; (8) It is therefore necessary to make sure
that budgetary constraints must not be the determining factor in: the case
management of trials and the rules governing the right of appeal, the promotion
of alternative dispute resolutions, and any attempt to diminish the role of the
judge in the determination of disputes; (9) Any prioritization policy should
be open and transparent; (10) In order to retain and attract the highest quality
judges and maintain judicial independence, judicialremuneration must at all
times be commensurate with their professional responsibilities, publicduties
and the dignity of their office; (11) To guarantee the quality of justice, adequate
funding must be made available to ensure that judgesare appropriately trained,
initially and continuously throughout their career; and (12) If members of the
judiciary are given responsibility for the administration of the courts, they
should receive appropriate training and have the necessary resources in order
to perform that function (ENCJ Report- Funding of the Judiciary 2015-2016,
pp. 3-5).

Another, more recent report from the Council of Europe (Challenges for
judicial independence and impartiality in the member states ofthe Council of
Europe, 2016) analyses the economic basis of the judiciary, after the severe
economic downturn in the 2010s in many European countries. According this
report, chronic underfunding of the judiciary is a threat to the democratic
capacities of the European states and thus should not be accepted.In order to
meet the needs of the judicial systems, the country members must allocate
appropriate funds for efficient work of the courts and the prosecutors’ offices
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and for remuneration of judges and prosecutors (Paragraph 24). Another
aspect that is taken into consideration in this report is the budgetary autonomy
of the judiciary. Usually budgetary control over the courts is devoted to the
government or the parliament of the country, but there are still countries where
government still has some influence over the budget creation and allocation
(Paragraph 255, p.84-85).

3. Data and methodology

The data used for the purposes of this paper were collected through
the European Commission for the Efficiency of Justice (hereinafter: CEPEJ)
dynamic database. CEPEJ was established in 2002 by the Committee of
Ministers of Council of Europe with purpose to assess the efficiency of judicial
systems and proposes practical tools andmeasures for working towards an
increasingly efficient service for the public (CEPEJ STUDIES No. 26, 2018,
p. 5). The CEPEJ adopted new version of the Scheme (CEPEJ(2018)16rev5)
in 2018 in order to strengthen the corpus of data collected at regular intervals
and to making it easier to draw comparisons and assess trends.

The data used for the purposes of this research date back to 2010 and are
published with biannual frequency (2010,2012,2014 and 2016). The database
coverstotal 49 countries!, from which 47 countries are members of Council of
Europe plus Israel and Morocco.

Several variables were extracted from the CEPEJ database. First four
variables are demographic and economic variable. These are later used in order
to explore the economic importance of judiciary independence.Thesedata
were provided by all participating States and entities (CEPEJ Studies No. 26,
2018, p.13).

First variable in this subset is titled/nhabitants. Thevariable presents
the number of inhabitants in a country in the reference year. The variable
Expenditures presents the total annual amount of public expenditure covering
all expenses made by the (federal) state or (federal) public bodies, including
public deficits. If applicable, expenditures at federal level are excluded. Next
variable titled GDPis the gross domestic product per capita. IT is given at

' Following states had participated in the process: Albania, Andorra, Armenia, Austria,
Azerbaijan, Belgium, Bosnia and Herzegovina, Bulgaria, Croatia, Cyprus, Czech Republic,
Denmark, Estonia, Finland, France, Georgia, Germany, Greece, Hungary, Iceland, Ireland,
Italy, Latvia,Lithuania, Luxembourg, Malta, Republic of Moldova, Monaco, Montenegro,
Netherlands, Norway,Poland, Portugal, Romania, Russian Federation, Serbia, Slovakia,
Slovenia, Spain, Sweden, Switzerland, North Macedonia, Turkey, Ukraine and United
Kingdom. The results for the United Kingdom are presented separately for England and Wales
and Scotland, because their different operating and independent judicial system.
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current prices (nominal GDP). GDP is an indicator of economic activity which
measures total consumption, investment, government spending and the value
of exports minus imports. Variable Salary reflects the average gross annual
salary in the country for all sectors of the economy (public and private) given
in Euros. The gross salary is calculated before any social expenses and taxes
have been deducted.

As an illustration of judicial independence, we retrieve three variables
from the CEPEJ dynamic database. First one is referring to the judicial budget
of the selected countries in the sample, and the second two are different
measurements of the salaries in the courts. In absence other comparable
details about court and judicial independence, we assume that the higher
judicial budget per capita (or per inhabitant) in a country is, the courts are
more independent. Same explanation applies to the salaries of the judges too.

Judiciary budget 1s a variable that presents sum of the budgets of the
courts, prosecution system and budget for legal aid. The budget of the courts
reflects the annual, approved and implemented, public budget allocated to
the functioning of all courts. Funding from other sources is excluded. This
variable is calculated as a sum of several categories, including salaries are
those of all judicial and non-judicial staff working within courts, excluding,
if appropriate, the public prosecution system (and the staff working for the
prosecution services), expenses for equipment, investments, installation, use
and maintenance of computer systems , expenses that the courts should pay
out within the framework of judicial proceedings, courts buildings’ budget,
investments in new buildings, expenses arisen by trainings of judges and non-
judicial staff', and other relevant costs.

With regard to the salaries in the judiciary and in the court system, two
separate variables were taken into consideration. The variable Salary at the
begging of career represents the salary at first instance court for a judge or a
public prosecutor. Second variable, Salary at the end of the career indicates
the average salary of a judge/prosecutor at the highest level and not the salary
of the Court President/the Attorney General). Both of the variables are given
as salary for full-time work. The gross salary is calculated before any welfare
costs and taxes have been paid.

In Appendix 1 of the paper basic descriptive statistics (average values)
of all of the variables included into the research are given.

4. Results

In this section of the paper, we present the results from our research. In
order to describe the interconnectedness between judicial budget and judges’
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salaries, on one hand, and the fundamental macroeconomic variables, on the
other hand, we have constructed one correlation matrix and two sets of skater
plots. Both descriptive techniques used in this section are used to present the
possible relation between the variables included.

Table 1 presents the results of the correlation matrix. The matrix is
includes four variables: judicial budget per capita, GDP per capita, total annual
amount of public expenditures per capita and averageannual gross salaries.
The sample utilized for this technique is balanced and is constructed by 134
observations. In the correlation matrix two results are reported: correlation
coefficients and p-values

Table 1. Correlation matrix

i Annual public
Judicial quget PeT Gpp per capita expenditures per Annual gross
capita . salary
Judicial budget per capita
" getp 1.00
capita
(—)
GDP per capita 0.836444** 1.00
(0.0000) (~--)
2)? n::clii?:rtglsc er 0.637898™ 0.865938"™** 1.00
o P (0.0000) (0.0000) (0.0000)
capita
2;2‘;;' gross 0.855549** 0.905017**  0.727222* 1.00
(0.0000) (0.0000) (0.0000) (=)

Source: CEPEJ dynamic database 2018, Author’s calculation.
Note: Values in parenthesis are p-values of correlation coefficients.*** correlation is
significant at 0.01 level.

Secondly, Figure 1 presents three related scatter plots. Scatter plots are
commonly used to visualize the connection between two variables. At all of
the three cases presented at Figure 1, the x-axis represents the judicial budget
per capita, while the y-axis shows GDP per capita, public expenditures per
capita and annual gross salary in the sample countries, respectively. It can be
noticed that scatter plots suggest existence of strong and positive correlation
between judicial budget and the other variables.
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Figure 1. Judicial budget and macroeconomic performance
(2010-2016)
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Another important aspect of judicial independence is to be ensured an
environment where judges can bring objective judgments and decisions, free
from inside and outside pressure and influence. In order to achieve this goal,
determining resource allocation, especially judges’remuneration has critical
position. The next figure (Figure 2) presents the connection between the annual
gross salary of judges in the selected countries, both at the beginning and at
the zenith of the career, compared to the annual gross salary in the country.
The two scatter diagrams plots biannual data from 2010 to 2016. The all of the
salaries variables are given in Euros. In these cases, as well, the scatter plots
suggest positive connection between the variables.

Figure 2.Average vs. judges gross annual salaries (2010-2016)
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5. Discussion

From the correlation matrix and scatter plots in the previous section,
several things can be noticed. First, the results of the correlation matrix suggest
that there is strong positive correlation between judicial budget, on one hand
and GDP per capita, annual gross salary and annual public expenditures, on
the other hand. The value of Pearson correlation coefficient between judiciary
budget per capita and GDP per capita and annual gross salary, respectively, is
above .8, suggesting a fairly strong positive linear correlation. In the case of
the relation between judiciary budget and annual public gross expenditures,
there is a moderate positive correlation. All of the correlation coefficients
are statistically significant at 99% level of confidence. These results can be
interpreted as a proof that countries of Council of Europe with higher judicial
budget have higher realization of GDP and annual public expenditures, both
per capita. Also, the average gross salaries in the countries with higher financial
independence of the judiciary and courts are also higher.

First set of scatter plots visualize these connections. From the three
diagrams in Figure 1, it is evident that the linkage between the selected
variables is positive and strong. The p-values, previously calculated, suggest
that the coefficients are statistically significant with highest precision.

The second set of variables explores the connection between the annual
gross salary in the selected countries and the salaries of the judges. In these
cases, as well, strong positive correlation can be noticed. The judges earn
relatively more, both at the beginning and at the zenith of their career, in
countries where there the annual gross salary is higher. Actually, in countries
where workers earn relatively better gross salaries, the judges are also earning
more.

6. Conclusions

It was already acknowledged that independent and impartial judicial
system is one of the imperatives of democratic societies. Our research has
proven that it also raises and correlates with valuable economic benefits.
The analysis of the CEPEJ data regarding judicial impartiality and
independence in Council of Europe country members prove that there is a
clear connection between judicial independence and economic performance.
Judicial independence expressed through judiciary budgets and judges’
wages in all of the examined cases is positively correlated with fundamental
economic indicators, such as GDP, public expenditures and average salaries.
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The results from our research are in line with the broader conclusion that
there is a clear connection between court impartiality and independence and
economic prosperity, both on macroeconomic and individual, microeconomic
or organizational level.Policy makers responsible for creating adequate and
stimulating legal environment should take into consideration these conclusions
when designing the institutional arrangements.

Appendix 1. Average values of variables (2010-2016)
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