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rucial reforms. ﬁi%f%@siii@s ’i:ﬂ@ m@t that
sial agreements in moral, ethical,
redicted in great number of legislations. It enables th
marital property relations upon their will, wishes and
donian Family Law marital agreement is still not f@gﬁl%@d

@udmj upon the principle of autonomy of the will in the
contractual s is the reason why are posed, very often, questions and
dilenmmas &%.mu:i: ii:f;s al 2 Wance, ﬁ&fﬁﬁ fmm, content and etc. To overcome these

.

of the marital @gf&,@m@m m ‘Lh@ ci m}; au,{)de Lﬁ ﬂ}@ fanﬂl y 1aw reform it is aisg
necessary to be regulated the present legal gaps concerning separate and joint
property of the spouses that create problems and inevitable lawsuits in the practice

Keywords: Macedonian Civil Law Codification, Marital property regime
of the spouses, Statuiory property regime, Agreement property vegime, Marital
agreement, Separate property, Common property.

1. INTRODUCTION

In Republic of Macedonia from the beginning of 2011 is ongoing the
process of Civil Law Codification.! This will be one of the biggest reforms in the
Civil Law, as well as, in the Macedonian legal system from ifs independence in

" Assistant Professor, Faculty of Law “Iustinianus Primms”, University “Saints Cyril
and Methodius” Republic of Macedonia, angelristov@yahL .com
Decision of the Government of Republic of Macedonia, ,Official gazette of
Republic of Macedonia”, No. 4/2011.
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19912 Traditionally, family law is consisted part of the civil codes in Europe.’ In
the Macedonian civil code, family law will be regulated in the Book 5 — Family
Relations.* Till now, the Commission for the Civil code (further: Commission)
finished the Draft versions of the Book 4 — Obligations and Book 4 -
Succession.’Draft version of Book § — Family Relations is still in preparation.,
From all the parts of the Civil code, Commission expects that the part
dedicated to the family law will have to be reformed the most.*Main reason for
this is that Macedonian Family Law hasn’t suffered significant changes for
decades,” although the marital and family relations in past decades are
dramatically changed.® One of thess changes is the improvement of the women’s

? Commission for the preparation of the Civil code from its adoption expects fo

achieve two main goals: to improve the quality in the regulation of the civil law relations in the
Republic of Macedonia and to overcome the existing legal gaps, problems and confradictions
in the curreat law. The author is one of the members in the Commission for Family Law and
Inheritance Law.

* See more on this issue: Dejan Mickovik, Angel Ristov, “The place of the Family
Law in the Civil code” Lawyer, Society of lawyers in Republic of Macedonia, 2015; Dejan
Mickovik, Angel Ristov, “Family Law in The New Civil Code of The Republic of Macedonia:
Key Yssues and Necessary Reforms” International Survey of Family Law, Jordan publishing,
Bristol, 2014,

* Dejan Mickovié, Angel Ristov, "Codification of the Family Law in the Republic of
Macedonia”, Proceedings of the Pale Law Faculity, Republic of Srpska, 2014.

> The Commission for the civil code finished the third version of the Draft Book 3 —
Obligations and Draft Book 4 — Inheritance in September 2016. In the meanwhile they were
put on a public debate. First version of theoretical frame of the Draft Book 5 — Family relations
was prepared in the end of 2015. The Commission still hasn’t prepared the first version of
Draft Book 1 — General part and Draft Book 2 — Real property relations.

® See more Dejan Mickovik, Angel Ristov, Family Law, Stobi Trejd, Skopje, 2016.
For the changes in modern family see more: Mariine Segalen, Sociologie de la famille, Armand
Colin, Paris, 2004; Mary Daly, Changing family life in Europe: significance for state and
society, Furopean Societies, Vol 7, Issue 3, September 2005; Graham Allan, Sheila Hawker,
Graham Crow, Family Diversity and Change in Britain and Europe, Jowrnal of Family Issues,
Vol. 22, No. 7, October 2001.

7 See more: Angel Ristov, “Non Marital Union in the Macedonian Family Law” Ohrid
School of Law, furidica Prima, Vol. 1, May 2015; Dejan Mickovik, Angel Ristov, “Family
Law in The New Civil Code of The Republic of Macedonia: Key Issues and Necessary
Reforms” International Survey of Family Law, Jordan publishing, Bristol, 2014; D. Mickovik,
A. Ristov, “Les changements dans les rapports conjugaux et familiaux dans les pays européens
et dans ia République de la Macédoine”, Facta Universitatis, Pravni fakultet Nis, 2014; A.
Ristov, “The New Challenges in the Regulation of Marriage and Non Marital Union,”
Harmonius, Belgrade, 2014; Dejan Mickovié, Angel Ristov, "Harmonisation of the Family
Law and Inheritance Law in Buropean countries", Harmonius, Belgrade, 2013.

8 More about the changes in the family and their reflections on the inheritance law see:
M. A. Glendon, The Transformation of Family Law: State, Law and Family in the United
States and Western Europe, The University of Chicago Press, Chicago and London, 1989; L.
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Gokalp-Villeneuvs, 1. Thery, Couple, fillation ei porenté owjourd'hui, Le droit joce oux
nntlations de la fomille et de la vie ﬁwvee Heitions Odile Jacob, Paris, 1998.

% See more on this issus: Dejan Mickovié, Angel Ristov, The Position of the Spouse in
the Macedonian ansj Comparative "ﬂﬂﬂmqu‘@ Law , Proceedings of the F{zcw?fy of Law
“Tustinionus Primus” - %@,@je in honor of prof. Todor Pelivanov, Faculty of Law "lustinianus

Primus" Skopje, 2012; A_,i,ga_nu Spirovik Trpenovska, Dejan Mickovik, Angel Risiov,
jzzkemm;@c;, in Europe, Shine, *ij@.a 2011; Jelena Vidi¢, “Naslednopravne posledice odnosa
srodstva, braka i vanbradne zajednice”Pravni zivot, UdruZenje pravnika Srbije, Beograd, br.
11/2009,

19 gee Svetomir Shkarik, Constifutional Law, 8 edition, Prosvetno delo, Skopje, 2007.

U More on the issue of restrictions of the property see Asen Grupche, Estate Law,
Property Law, Kultura, 1976, 132-14%. About the main forms of the property in present
legislation see more: Rodna Zhivkovska, Property Law, Book I, Burope 92, Skopje, 108-114.

2 Official gazette of Republic of Macedonia®, No. 80/92, 9/96, 38/04, 33/06, 84/08
67.10, 156/10, 39/12, 44/12, 38/14, 115/14, 153/14.

13Mﬂ1‘@ on this issue see: Bozhidar Kocov, “Pmpaﬁy relations of the spouse” Family
legislation of Republic of Muacedenia, Supreme cowrt od Republic of Macedonia, 1994, 197-
214,

M Qee: Mile Hadzivasilev, Family law, Studentski zbor, Skopje, 1990.

15 9ee more on this issue: Dejan Mickovik, Angel Ristov, “Marital Agreement in
Macedonia and Croatia” Zagreb-Skopje Collogium, University of Zagreb, Zagreb, 2016; Dejan
Mickovik, Angel Ristov, “For permissibility of the Marital Agreement: Marriage based on love
or interest, Lawyer, No. 284, Association of Lawyers of the Republic of Macedonia, Skopjs,
December 2015; Angel Ristov, "Is the Marriage Agreement Necessary in the Macedonian
Legislation" Nofarius, no. 23, Notary Chamber of Republic of Macedonia, Skopje, July 2013;
Angel Ristov "Marital Agreement - Unknown, Reality or Necessity in the Modern Macedonian
Family Law" Proceedings of the Law Faculty "lustinianus Primus" in Skopje in honor of proj.
Ljiliana Spirovié Trpenovska, Law Faculty "Tustinianus Primus", Skopje, 2012; Dejan
Mickovié, Angel Ristov, Marital Agreement in the Macedonian and Comparative Law, Legal
life, Assossiation of the Lawyers - Repubic of Serbia, Belgrade, 2012.
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couples have different needs and desives, but also their requirernents in terms of
economic and property relations may change during the marriage. It is therefore
very important when the spouses may agree beyond the basic legal property
regime and to regulate themsslves their own property relations.”'¢

Except for the spouses, prediction of the marital agreement will be in the
interest of the creditors, bailiffs, and the principle of legal certainty’’ in the estate
relations, as well.'® Promoting the possibility for contractual arrangement of the
marital property relations, our Family Law will be harmonized with the principles
of Buropean Family Law regarding property relations between spouses.”” Crucial
reforms will be also proposed in the regulaiion of the separate and joint property of
the spouses, given the fact that there are too many legal gaps in the present
legislation creating problems in the practice.”

With aim to preseni the main reforms in the Book 5 of the Civil code
related to the marital property regime first we will analyze the arguments for
regulation of the marital agreement, parties, its form and content in the
comparative law as well as the problems in the existing marital property regime. In
the end we will elaborate the proposals for regulatin of the marital agreement and
statutory changes de lege ferenda.

2. MARITAL AGREEMENT
The marital asreement’’ is one of the most controversial agreements in the
g

family law and the law generally, that raises many questions from ethical, moral,
legal and religious aspects.”” Can material interests and money be more important

16 Mary Ann Glendon, The Transformation of Family Law, The University of Chicago
Press, Chicago and London, 1999, 135-136.

7 Angel Ristov, Legal un/certainty in Macedonian Family an Inheritance Law, Ohrid
School of Law, Turidica Prima, Stobi Trejd, Skopje, 2016, 15-39.

8 Angel Ristov, “Actual questions and dilemmas connected with the realization of the
claims in the civil law relations in the Macedonian law”, International Seminar of Bailiffs, May
7 - 10, 2015, Sandanski Republic of Bulgaria; Angel Ristov, "Current Problems in the
Enforcement of Creditors' Claims in The Macedonian Fatily and Inheritance Law," Seminar
on Bailiffs, 30 May-2 June 2013 Durres Albania, Bailiffs Chamber of the Republic of
Macedonia, 2013.

1% Available on http://ceflonline net/wp-content/uploads/Principles-PRS-English1.pdf

% Thorough on the proposed reforms ses: D. Mickovik, A. Ristov, Family Law Act,
Stobitrejd, Skopje, 2015, 74-80.

2! More about the notion marital agreement see Marcel Planiol, Traizé Elémentaire de
DROIT CIVIL, Tome troisiéme, Paris, 1910, 8; Jean Carbonier, Droit civil, Introduction, Les
personnes, La famille, I’enfant, le cople, Quadriage/Puf, Paris, 2004, 1262.

2 See more: Nenad Teshic, “Love on first Sigh” About morality of the marital
agreements, Annais of Faculty of Law in Belgrade, 1L.VII, 22/2009; Zoran Ponjavic, “Marital
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In the theory marital agreement has a large number of opponents who
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consider that it puis the main focus on the material interest than love.” In this

agreement” Amnals of Focully of Law in Belgrade, 5/2009; Marija Ignjatovié, Imovinski
ngovor bratnih drogove u prave Republike Srbije, Nesklad teorije i prakse, Pravai Zivor
10/2008.

2 Can love be imported? Apparenily - at least that is what one discovers from
perusing the vast number of websites that promise success in finding a foreign bride or groom.
One such website profiles 6,500 women from 49 countries. Americans are roaming the world
looking for love via the Internei. At least some of them are likely to marry a foreigner. Those
prospective brides or grooms would be wise fo enter info an American-style premarital
agreement 1o ensure enforcement in American courts. For those who elect 2 foreign marital
regime, thers is no guarantee that it will be enforced in the United States. Peter M. Waltzer, “A
World of Agreements” Family Advocate, Winter 2011, Vol. 33, Issue 3, 1. :

4 See more the reports from the European counties on the web site of the European
Commission for Family Law. '

25 See more Anexcamnpa Mateeesma Heuaena, Cemeiinoe npaso, HOpakt, Mocksa,
2011, 77-78.

% See more: Fxarepuma Mareena, Ceuetino npaso Ha Penybmuxa Ferzapus, BCY
,,depropmzen Xpabep®, Codms, 2010, 164; Llanxa Ifasxosa, MeTomu Mapxos, Anua CraHeBs,
Bemusa Tonopora, Komenmap na nosus Cemeen Kooexe, UK ,,Tpyn u npaso®, Codus, 2009,
105-133; Metomu Mapxor, Cemeiino u nacredcmaero npaso, Culn, Cotus, 2009, 58-63.

27 "ee more Mira Alingié, Dubravka Hrabar, Dijana Jakovac-Lozié, Aleksandra
Koraé-Graovae, Obiteljsko pravo, Narodne Novine, Zagreb, 2007, 514-518.

8 3ee more: [oprama Kosagex Cranwh, [Topoduuno npaso: napmuepcko, oedyfe u
cmapamesscko npaso, Ilpapsu daxynrer v Horom Cany, Hoem Cag, 2007,125-129;Marija
Dragkié, Porodicno pravo i prava deteta, JP Slufbeni glasnik, Beograd, 2009, 408-412; Milan
Poduda, Porodidno prave, Univerzitet Privredna Akademija, Novi Sad, 2010, 324-326;

2 See more Slobodan Panov, Family Low, Faculty of Law in Belgrade, 2010, 357-
358.
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sense, marital agreement does not correspond to the modern character of mairiage
that is concluded by love and is based upon solidarity, support and respect,
Opponents also stress that property calculations connected with the marital
property regime may lead to misunderstanding and conflict between the future
spouses. Inclusion of the economic concepts - interest and profit, influence on the
“coloring” of the marital relations with the characteristics of commercial relations.
According to Zivojin Peric “marriage is not only economic, but also moral
community. If there isn’t love between spouses, then marriage would become only
property and accountancy community; marriage would have no moral base nor
would fit with the concept and essence of the marriage.”’

Marital agreement also disrupts gender equality because it protects the
wealthiest spouse, as party that poses the conditions in the agreement.”” In most of
the cases mightier party is men.”? Women have lover income because of the
activities in the family and motherhood. That is why marital agreement is often
used to abuse social norms of equality of gender. In this sense marital agreement
strengthens the existing uneven distribution of power in society, where men still
have considerably more power than women. In case of divorce, marital agreement
can be detrimental to one side, which had less power in negotiating. Very often
marital agreement is used as blackmail by ome spouse, who insists for its
conclusion to accept to get married.

When marriage is concluded with account, it is an indicator that spouses
don’t believe them selves enough and they can not consider on their help and self
sacrifice when is needed.>’In this sense, certain authors believe that marital
agreement is preparation for divorce, instead thinking of love and prosperity of the
marriage till the end of the life.>* The spouses from the beginning of the marriage
try to protect their assets and financial interests.*®

Acceptance of the marital agreement in the legal system means that much
more attention is paid to the interests and welfare of the individual, rather than the
welfare of the couple. This negatively affects for the stability and the success of
marriage and often leads to divorce. According to Servidea concluding the marital
agreement is a strong indicator that the spouses are preparing for divorce since the

3% Zivojin Peric, Personal Marital Law, according to Serbian Civil Code, Belgrade,
1934, 52.

31 5. F. Brod, ,Premarital Agreements and Gender Justice“Yale Journal of Law
&Feminism, 6/1994, 279.

*Ibidem.

33ee: Bradni ugovor — kamen temeljac ili kamen spoticanja hittp://vencanjeizsnova.
com/index.php/braéni ugovor.html

3 K. Servidea, ,,Reviewing Premarital Agreements to Protect the State’s Interest in
Marriage” Virginia Law Review, 91/2005, 537.

PIbidem.
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Despite critice of the mantal agreement, there are many argumer 15,‘:@

according to which it has positive effects for the spouses. Uy the first place, it
allows the spouses™ to arfaﬂggs their property relations by free will, changing 1 i‘a@

. statutory pf@%fi@i@ﬁsq
partners o get married with

time at Bont of the couris an
10

reason why with cor

‘cecording to Reiss,,marital agreement enables the
fear that if one day love ends they will spend their
d be exposed on a public humilistion.* That is the
‘_m;itiﬁg a marital agreement spouses will not have to lead

@

ML ?-;a

®ibidem.

*"Slobodan I. Panov, op. cit., 358. See more on this M.Ryznar, A. Stepien-Sporek, “To
Have and to Hold, for Richer or Richer: Premarital Agreements in the Comparative Context”,
Chapman Law Review, Vol. 13/27, 2/2/2010, 27.

B About the financial challenges in the marriage and the romance see more Mary
Rowland Linking Love and money, New York Times, Feb. 25, 1990.

PSlobodan I. Panov, op. cit., 358. _

*See more: The speech of Archiepiscope Vicentie, “Marital agreement preparation of
the family for divorcehttp://radiosvetigora.wordpress.com

*ISee more Irena Majstorovic, op. cit.,, 169.

“Jerome H. Poliacoff considers that “psychologically healthy people should be
willing to discuss personal and financial maiters, such as family ties and inheritance, the
financial well-being of children from a previous marriage, the disposition and use of personal
and business assets accumulated before the marriage, and other emotionally important
expectations. Pr@nuptzai agreemenis force an engaged couple to discuss thoroughly and
honestly issues such as money and property, topics that some couples might avoid. These
discussions can help build a better understanding of their assets and financial intentions, which
can increase the chances of a peaceful and successful marriage.” What does Love Have to do
with it? Family advocate, Winter 2011, Vol. 33, Issue 3, 7.

e more M. A. Glendon, op. cit., 135-136.

“ A.L. Reiss, ,,The 20 Milion Question” The New York Times (NYT), February 3,
2006, 235.
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long, difficult and uncertain “war” on the division of the property in case of
divorce.” Upon Fred Silberberg there are ten main reasons why marital agreement
ought to be concluded: 1) The signing of the marital agreement helps spouses each
other to become betier a&qu.mnicd, 23 The outstanding financial and property
issues can disrup‘t the relationship between partners; 3) The separate property
should remain unchanged; 4!) Marriage commitments often can not be divided; 5)
The divoree is expensive; 6) The marital agreement preserves peace in the family;
7) Financial independence affect the relations more fortunate; 8) The marital
agreement pmvidss freedom over other debts; 9) The law is not always fair and
just regarding the division of property and 10) The expectations of the partners are
predicted and secured in advance. 46

A‘bﬂity of the spouses o conclude a marital agreement upon their free will
allows them fio fz:%ufta te their property relations in a different way than “the
statutory provisions.”” Prenuptial agreements allow couples io write a “road map9
that structures their finances according to a mutually predetermined plan.®® Tn
addition, prenuptial agreements enable an individual to protect a family business
or specific pisce of property from possible claims by a former spouse.”

In each country the legislator predicts statutory provisions for marital
property regime, which can not meet the needs of all couples. There are many
differences that exist between them, in terms of assets, their intelleciual and
emotional characteristics, desires, needs and interests. Contrary to those who think
that marital agreement is detrimental to the stability of marriage it allows the
couple to reach an agreement on property relations and finance, which is often a
source of major conflict during the marriage. Moreover, the conclusion of a
marital agreement can affect preventative for the occurrence of umsuccessful
marriage. |

“Children are the greatest victims from the divorce of their parents. Long lawsuits
comnected with the issue of division of the joint property negatively effects on their proper
development. According to Paul R. Amato many studies show that the parents’s divorce has
negative consequences for the children when they grow up, including lower socioeccnomic
status, marital problems and greater likelihood of divorce. See more in:Paul R. Amato, The
Consequences of Divorce for Adults and Children, Journal of Marriage and Family, Vol. 62,
No.4, 2000, 1279.

“Sfred  Silberberberg,  Prenuptial agreements 10 reasomns io  have
one.http://www.divorcenet.com/ bbs/ubbthreads.php

“TSee more Gordana Kovachek Stanic, Comparative Family Law, University in Novi
Sad, Faculty of Law, 2002, 43-72.

“¥3ee Karen S. Peterson, Money Sense From Start Is Important in Marriage, Chi. Sun-
Times, Feb. 23, 1995,2.9

¥ Albert B. Crenshaw, To Love, Honor and Protect Your Assets: Older Couples
Embrace Prenuptial Agreements, Wash. Post, Apr. 27, 1993, (Health),12-13.
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Divorce often rises an issue of zammmﬁ of the children™ : e ex
spouse. These questions also lead to lengthy litigation, which advers ﬂv aﬁ i3 on
‘he relations }Bﬁ'ifiﬁif@aﬂ_ the mm&ag spouses and exercising of the parental
1 ibilities after dwm e.’ iblb has an @,m"emwf ﬁs.,,,g% Ve ﬁﬂpam on hg;

often finished with di ‘%‘C’P}”‘@ All "ihzwsaw or @M@ms can ?tm ?Wmd@ﬁ if spouses mm%:u
marital agreement in which, among others, they regulated the alimony issues.
Greater acceptance of the marital agreement in the contemporary societies

‘%%imna Majstorovié, op. cit., 225.

*bidem.

2 A ccording to Jerome H. Poliacoff in the USA. “until the 1960s, American courts
refused, on public policy grounds, to enforce premuptial agreements designed to apportion
property in the event of divorce as the enforcement of such coniracts was viewed as being
deleterious to the constancy of marriage. That changed in 1968, when a Florida appellate
decision followed precedent in invalidating a prenuptial agreement, but a dissenting judge
indicated that the contract should have been upheld as "not in contemplation of divorce, but in
conterplation of marriage.” Posner v. Posner, 206 So. 2d 416, 420 (Fla. Dist. Ct. App. 1968)
(Swann, J. dissenting), rev'd, 233 So. 2d 381(F1a.1970). On appeal, the Florida Supreme Court
agreed with the lower court dissent and held that prenuptial agreements setiling alimony and
property rights upon divorce are not void as contrary to public policy. Thus, the era of
prenuptial agreements began.” Op. cit, 1.

B Allison A. Marston, “Planning for Love: The Politics of Prenuptial Agreements”,
Stanford Law Review, Vol. 49:887, 1997, 895.

SMore about the necessity for changes in the present concept of maintenance of the
children see Dejan Mickovik, Argal Ristov, Family Law Act.., (2015b}, 107-109.

3% Lawsuits connected with non payment of the ahmeﬂy are very often at front of the
Macedonian courts.
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is a result of the fact thai in recent decades the essence, nature and meaning of
marriage have been changed. 1t is more than evident that now days, despite the
past, individual interesis and needs of the spouses became more important, than
the common inierest, children and stability of marriage. In many counfries
dramatically is increaging the number of divorced marriages,”® non marital unions
and the nurmber of the children born out of wedlock.’” As a result of these, there is
no more one and uniform model of family, like that was in the past with the
nuclear family. New models of families occur, such as mono parental families,
recomposed families ete.”® In this sense, in the contemporary societies marriage
doesn’t have monopoly any more. These changes in the marital and family
relations influence on the attitude of the judicial practice in the area of family law.
Agcording to Singer, it comes to the evolution of the Supreme Court of the United
States toward marriags. Barlier the court treated marriage as an important public
ingtitution, unlike today, when “marriage is seen as a private connection in which
the main goal is to promote fndividual happiness and personal fulfillment.” In this
context, it is quite logical to allow conclusion of a marital agreement in which will
be evident the individual will and needs of the spouses.”

% According to Burestat in the EU — 28 in 2012, there were around 2 million
marriages concluded, while there were about 1 miliion divorces recorded. Marriages in the EU
— 28 hecame less stable, as reflected by the increase in the crude divorce rate, which doubled
from 1.0 divorce per year per 1000 inhabitants in 1970 to 2.0 divorces by 2010. Among the EU
Member States, the highest crude divorce rates in 2012 were recorded in 2012 Latvia (3.6
divorces per 1000 inhabitants) and Lithuania (3.5), ahead of Denmark (2.8). The lowest crude
divorce rate in 2012 was recorded in Ireland (0.6 divorces per 1000 inhabitants), Italy (0.9),
Malta (1.1), Greece (1.2), Slovenia (1.2) and Croatia (1.3), Serbia (1.0), Montenegro (0.8) and
Macedonia (0.9).

Awvailable on hitp://epp.eurostat.ec.europa.en/statistics

57 In the recent decades the number of the non marital unions and the live births
outside marriage across the EU — 28 is increased. Usually the number of the children born out
of wedlock is a indicator of the number of extra marital comunions. In 2011 in the EU -28 as a
whole 39.3% of children were born outside marriage, while in 2000 the nthe rate was 27.3%. In
2012 extra-marital births accounted for the majority of births in Island (66.9%), Estonia
(58.4%), Slovenia (57.6%), Bulgaria (57.6%), Sweden (57.4%), Belgium (52.3%), Denmark
(50.6%), France (55.8%). The number of births are lowest in Greece (7.6%), Cyprus (18.6%)
and Turkey (2.6%).In ex —Yu countries the number of extra marital births is highest in
Slovenia (57.6%), while in other it is lower: Serbia (24.7%), Croatia (15.4%) and Macedonia
(11.6%).

58 $ee more Dejan Mickovik, Angel Ristov, Family Law..,(2016a), 88-91.

3 Certain research in the past century shows that marital agreements are becoming
very popular. In the United States, from 1978 to 1988 the number of marital agreement is
tripled. It is estimated that 5% of all couples sign prenuptial agreement, and this percentage is
20% for partners who enter into a new marriage after divorce of the previous marriage. In
France about 10% of couples enter into a marriage contract, usually in the case of particularly
valuable assets. Marital agreements in Europe are especially popular in the Netherlands, where
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4, FORM AND CONTENT

Marital agreement is a strictly formal agreement. Its form in almost all
legislations i€ regulated by statuto rovisions. In this sense, marital agreement
facy 3

25% of couples enter info a marriage contract, and 40% of non marital partners older than 50
years conclude such an agreement for regulation of mutual property relations.

#3ee more Gordana Kovachek Stanik, op. cit.,, 62-74.

®'Resides these marital agreements, in the theory and practice are also known
postnuptial agreements. They are relatively new phenomenon. But because of their practical
advantages, there is reason to believe that they will become the dominant form of marital
contract. See more Sean Hannon Williams, Postouptial agreement, Visconsin Law Review,
2007, 829.

®28ee mors Werner Ogris, Paul Oberhammer, Législation Comparée: Autriche, No. 8,
Editions du Juris’Classeur, 1997, 6.

$Sece more Peter Gotwald, Dieter Schwab, Eva Biittner, Family and Succession Law,
Wolter Kluwer International, 2001, 107-116

#¥Gordana Kovadek Stanié,op. cit, 67. See also: Léonardo Lenti, Législation
compare: Italie, Bditions du Juris-Classeur, No. 2, 1997; Dejan Mickovié, Angel Ristov,
"Harmonisation of the Family Law and Inheritance Law in European countries", Harmonius,
Belgrade, 2013.
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must be concluded in written form and its content and the signatures must be
certified by a competent zuthority such as @abﬁa mi:a;fy, judge or public servant.
In German law marital agreement should be sigoned in the presence of both parties
and verified by a notary (§1410 BGR). French law also predicts that marital
agreement must be in writing and be verified by notary. The notary is obliged to
warn the parties about the conseguences of the agreement. Despite other
legislations, French law is specific because the agreement rust be approved by the
competent national auwthority —the court (¥ribunai de grande instance). Similar
solutions are predicted in Croatia, Bulgaria, Russia, Monte Negro etc.

In the comparative law there is also diversity of solutions that regulates the
content of the marital agreement.® According to Kovachek Stanik “limitation of
the freedom of coniracting is consequence of the fact that contractual parties are
the spouses and attention for protection of the weaker spouse.” %% In some countries
the content is not thoroughly regulated and it is limited by the general legal rules
and principles. Often there is a provision that in the content of the marital
agreement can’t be predicted issues that are contrary to the public order. In this
sense, the freedom of coniract of the spouses in German law is limited in ferms of
public order and morals. Tn Ttalian law, despite restrictions by the public order,
freedom of contracting is limited by statutory rights and obligations = 'msmb from
the marriage. This means that they can’t change the rules on equality of the share
in the common property and the rules for the division of property. But also, they
can’t change the mandatory rules related with the maintenance of the children and
spouse. In other legislations the limitations of the content of the marital agreement
are thoroughly regulated. In the Russian law, it is strictly précised that spouses in
the marital agreement can’t limit their legal and contractual capacity and the right
to sue. They can’t also prescribe in the marital agreement: personal relations
between them, rights and responsibilities upon the children, as well as, other
provisions that create disadvantage for one of the spouses. In the end it is predicted
that all the provisions in the marital agreement that are contrary to the legal
provisions of the family law can’t produce legal effects. Despite the legislations
that partially or fully regulate the content of marital agreement in the comparative
law there are legislations that do not have statutory provisions that regulates this
issue, such is the example of the Serbian and Croatian law.

$See more Gordana Kovadek Stanié, op. cit., 62.
SIbidem.

148



! ems arise in
practis of the 1gven’t been changed
for d%%@@ al Jhw«f‘* @hw %zde h?’fuij i@ ai gaﬁﬁs ’md Inconsi s;@mi@&

Agccording to our family law separate property will be considered the
property possessed by the spouse before entering m to the mmﬁag but also and
the property that will be acquired during the duration of the marriage upon
inheritance, gift or legacy.%® The separate property of the spouses includes personal
things unless their value is disproportionately large compared fo the value of joint
property. Legislators still failed to seitle certain issues pointed for years by the
judicial practice and theory. It is about the revenue from intellectual property
rights acquired by one of the spouses. Issue is whether they are separate property,
or they enter intc joint property of the spouses. In this regard there are two
standpoints. According to the first opinion, the acquired property is a joint
property because, although the copyright work is the result of intellectual abilities
of one spouse, it is considered that the other spouse indirectly contributed to the
creation of the copyright. Upon second standpoint, intellectual work is result of
creative intellectual work of one spouse — the author and that is why it should be a
separate property. In addition, it is arguable question of the income from
intellectual property that was created before marriage and realized during the
duration of marriage. Controversial is also the status of the property acquired with

*"Dejan Mickovik, Angel Ristov, Family Law,(2016a), 321-329.
81bid, 325-326.
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the income from the separate property of the spouses during the duration of the
marriage, as the bagis for its occurrence is not the joint work of the spouses. Our
present legislation has not provision regulating property acquived upon games of
chance. In this regard it is necessary to be predicted that property acquired upon
games of chance is considered joint property, unless one of the spouses in the
games of chance proved that he/she invested finds from the separate property. In
the upcoming reform of the family law legislator should thoroughly regulate these
issues that create problems in the practice.

The property that the spouses acquire during the marriage on the basis of
their work is counsidered joint properfy. Work is the most important basis for the
creation of joint property. According to the judicial practice, as work and
contribution to the joint property is considered fo be also indirect work —
homestead, such as rising of the children, cleaning, cooking etc. Besides working
as one of the essential foundations, the joint property of the spouses may occur
with gifts made in favor of spouses, by will, as well as all other freight and gifts
legal acts that occur and both spouses. According to the case law of the Supreme
Court of Macedonia, the joint property of the spouses may be acquired on the basis
of loan and life time maintenance contract.” In case of division of the joint
property according to the law it is considered that it belongs to the partners equally
if it is not proved opposite.

6. MARITAL PROPERTY REGIME DE LEGE FERENDA

Our . legislation is usually late for decades from the contemporary
tendencies in the marital and family relations. That is why introducing a marital
agreement in the new civil code will be one of the most important reforms in the
Macedonian family law. In present legislation still dominates the statutory marital
property regime which doesn’t leave plenty. of “room” for the free will of spouses.
Analysis of the comparative law, as well as, the arguments in favor of marital
agreement allows us to support the proposal of the Commission for it regulation n
the civil code. Despite the countries (Serbia,”® Monte Negro and Croatia) that
regulate marital agreement with few provisions, we consider that our legislator
should follow the example of Germany, France and other countries where this
agreement is thoroughly regulated.

®1bid, 323-324.

®Despite present solutions predicted in the several provisions in the Family Law Act,
Draft Book 3 of the Civil code of Republic of Serbia — Family Relations, predicts thorough
regulation of the marital agreement. This example should follow the Macedonian legislator.
See more Draft Book of the Civil code of Republic of Serbia, Third Book Family Relations,
Government of Republic of Serbia, Belgrade, 2011, 86-90.
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propert ; models (as Germany, France and
t spouses will be ﬁ'?r:ﬂ@ to amend legal
regirne of marital joint property. Spouses in ﬁa@ contract would be able to specify
separate property, predicting the percent of condominium in case of division, the
rights and obligations in muftual support, using the income of one spouse by the
other, the expenses for family life, as well as determining the property that will
belong to each of the spouses in case of divorce. In the civil code will be predicted
that with marital agreement partners could not amend the mandatory legal norms
relating to the right of alimony, the obligation to cover the expenses of family life
and responsibilities of parents towards the children. The legislator should also
predict norms regulating the effects against third parties and the marital
agreements register, as well as possibility for changes in the marital agreement in
cases of exceptional hardship.

Besides introduction of the marital agreement changes are necessary in the
regulaiion of the statutory regime, particularly in the terms of separate and joint
property. To overcome present legal gaps we consider that legislator should accept
certain solutions from the matrimonial property regimes predicted in the Principles
of Buropean Family Law regarding property relations between spouses. This
concerns sspecially the solutions that precisely define community property and
personal property.
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In the end, crucial reform will be predicting a special status of the family
home that will be the best interest of the child.”* In this sense legislator should
prescribe provisions for protection of the family home and household goods, as
well as protection of the leased family home.

I Angel Ristov, "The Legal Status of the Marital Home in the Macedonian and
Comparative Law", Tustinianus Primus Law Review, No. 5, Skopje, 2012.
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UMOBUHL, 30 €OHUYKA UMOGUHL.
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