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Abstract

Despite the fact that marital law is one of the most important institutes of family law, this institute
should be regulated in the best possible way. But this has not happened, because there are still
many legal gaps and uncertainties in the regulation of this institute. These legal gaps are mostly
presented in the regulation of property relations between spouses, presenting problems in the
application of these provisions in court practice. The marriage has the effect in creating property
relations between the spouses and their regulation is inevitable and on the other hand, the better
these relations are regulated, the less problems the spouses will have in the event of the termination
of the marriage.

It is obvious that the regulation of property relations between spouses has not been the focus of
the legislator because the laws issued in North Macedonia and Kosovo were issued many years
ago, when the number of divorces was not very high. But with the change of economic relations
of the market and with the emancipation of women this number is increasing and the demand for
the regulation of property relations is increasing.

For this reason, through this paper, legal gaps will be identified and recommendations for their
improvement will be given. These recommendations will be given by making an in-depth analysis
of the laws that regulate property relations between spouses in North Macedonia and Kosovo and
their application in practice on the one hand while on the other hand a comparison will be made
with several countries of Europe and USA. The methodology that will be used in this paper will
be historical, analytical and comparative methods.

From the analysis made and comparison with other countries of the world we will give
recommendations for the improvement of the legal infrastructure. Above all the recommendations
will be given in the importance of legal regulation of the family house which does not enjoy the
necessary protection and the importance of incorporating the marriage contract in legislation, as

an alternative for spouses to autonomously regulate their property relations.
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1. Introduction

Marriage is considered as one of the most important institutes of society since the ancient
times until the present day. Due to its importance, this institute is defended not only socially but
also stately. While in ancient times the marriage was considered a relationship between a man and
woman with the main purpose to create a family and the birth of children, in modern times this
worldview has changed, giving another dimension to marriage®.With the conclusion of marriage
for both of the spouses are created rights and obligations which are personal and property nature
and which are regulated by the legislations of the states.

The legal regulations of marriage are very old, starting from Roman law to the most modern
laws but the development of society and social changes have made marriage a legal institution
open to legal changes?. In addition to personal relationships that are created between spouses,
special importance is given also to the property relations which results to the creation of marital
property. The personal relationships created between the spouses are mainly regulated by
agreements between the spouses themselves, such as the assignment of the marriage surname,
profession, place of residence and the maintenance of the family economy and in case of the end
of the marriage there are no problems encountered for these issues®. However, the property
relations that are created between the spouses at the time of the marriage, in cases when they are
not regulated by the will of the spouses, then are created problems and dissatisfaction when come
the time for their separation.

For this reason, this doctoral thesis is aimed to analyze the legal regulation of marital
property regime in North Macedonia and in Kosovo. Is also needed to include into the framework
of the law, prenuptial and marital agreements for the regulation of marital property because both
countries, North Macedonia and Kosovo, do not have in their legislation the possibility of using
these agreements.

Based on the applicable laws of North Macedonia and Kosovo, there is marital property
relations governed by the Law on Property and Other Real Rights of North Macedonia of 2001

and the Law on Family in Kosovo of 2006. In both legislations, the regulation of the property

! Bashkim Selmani and Bekim Rexhepi, Roman Law (Ferizaj: INHSH, 2014), pg. 309.
2 lvo Puhan, Roman Law (Prishtina: University of Prishtina, 1972), pg. 179.
3 Hamdi Podvorica, Family Law (Prishtina: University of Prishtina, 2006), pg.67.



relations of the spouses is done with the legal property regime which is divided into separate and
joint property.

Regarding the European countries, there are mainly two fundamental types of matrimonial
regimes, some of them opt for a limited community system such as the French example followed
by Czech Republic, Russia, while the German System is followed by Greece, Austria, Switzerland
some other Scandinavian legal systems®*. In Germany, based on their Civil Code, there are three
types of property regimes: the community of accrued gains, separation of property, and community
of property, in Croatia are distinguished two types of matrimonial property regimes: legal
matrimonial property and a marital property agreement while in Bulgaria the regimes of property
relations between spouses shall be of: legal matrimonial regime, legal regime of division, and
contractual regime®. In different European countries are identified several types of property
regimes of spouses and in these dissertation | will try to propose through analysis and comparisons
of North Macedonia and Kosovo law to eliminate deficiencies that may be in the legal framework
and to get the best experiences from other countries. Also special attention will be paid to the
principles of European family law regarding property relations between spouses. These principles
are recommended from the European Commission on Family Law which are based on the
national’s reports of European states. The purpose of these principles is to contribute to the equality
of spouses, their autonomy, the well-being of the family, the protection of the family home, and
the protection of property acquired during marriage. But above all, these principles are aimed at
harmonizing family laws in Europe®. These principles must be followed because in case of unified
the family law in Europe the citizens of the Republic of Northern Macedonia and Kosovo do not
have legal problems for family matters if they change their place of residence.

Marital property and marital agreements are topics that at the local level are not properly
researched despite the importance they have in social aspect. Considering that the number of
divorces in recent years has drastically increased, it is necessary to share the marital property

created by the spouses during the marriage’ 8. Also in a report issued by the Ombudsman in

4 Katharina Boele-Woelki, ed., Perspectives for the unification and harmonization of family law in Europe (Antwerb-
Oxford-New York: EFL, 2003), pg.9.

5 Lucia Ruggeri, Ivana Kunda and Sandra Winkler, eds., Family Property and Succession in EU Member States
National Reports on the Collected Data (Rijeka: Faculty of Law of University of Rijeka, 2019), pg. 258.

& Commission on European Family Law, http://ceflonline.net/ (accessed Jan. 10, 2019)

7 State Statistical Office, Marriages and divorces in Republic of North Macedonia, in 2019 - final data, 2019, Skopje.

8 Kosovo Agency of Statistics, Divorce statistics in Kosovo, 2018, Prishtina.
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Republic of Kosovo, it is considered that women are not treated equally with men in terms of
property rights despite the legal equality and affirmative measures taken by the government to
strengthen her position. This is considered a major barrier to an independent woman's life and her
subordinates®. Thus no concrete legal steps have been taken to improve this area which is
considered insufficiently regulated for maintain the principle of equality in marriage.

The joint property of the spouses is considered the property created with joint work of
spouses during the duration of marriage union. In this part, to consider the joint property of spouse,
are required two conditions, the joint work of the spouses and the existence of the marriage, so
that, this property is considered as joint property and in the event of divorce this property will
separation equal between the spouses®. From the other author, the joint property of spouses is
considered any property gained during marriage, even if only one spouse's income and as such
should separate equal between the spouses*!. In addition, the marriage community is a pooling of
fortunes on an equal basis, according to which each spouse acquires half of the property created
during marriage, excluding the gifts or inheritance that one spouse wins, as it does not make any
effort to receive that gift or inheritance?. Also, a spouse receives compensation for his/her non-
financial contribution to the marital community, such as housework and childcare and missed
opportunities due to such contributions®3.

Through marital contracts, spouses will be able to regulate their property relations depending
on their needs and interests and to allow spouses to choose or create a model of marital property
regime!®. For the case of the Republic of North Macedonia, there are no satisfying reforms
regarding the legal regulation of marital property regimes against economic and social changes
and proposing that in addition to the compulsory legal regime, contracted subsidiary regimes will
be determined where spouses would decide through contract their property regime or other
modalities to be created™®. On the other hand, the marriage contract in the Republic of Kosovo is

considered as the best way to avoid disputes regarding the division of property of the spouses

® Ombudsperson Institution of the Republic of Kosovo, Annual Report of 2018, 2018, Prishtina.

10 Abdulla Aliu and Haxhi Gashi, Family Law (Prishtina: University of Prishtina, 2007), pg. 139.

1 Arta Mandro-Balili, Family Law (Tirana: EMAL, 2009), pg. 227.

2 Raymond C. O'Brien, “Integrating Marital Property into a Spouse's Elective share”, Catholic University Law
Review, Vol 59, Issues no. 3 (2010), pg. 623.

13 1bid., pg. 623.

14 Dejan Mickovik and Angel Ristov, “Family Law in the Civil Code of the Republic of Macedonia”, Journal of Civil
& Legal Sciences, Vol. 5, Issue no.1 (2016).

15 Albana Metaj-Stojanova, Marital property regimes not by contract. The case of the republic of Northern Macedonia
with a comparative focus on Albanian legislation (Tirana: UET, 2019).
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acquired during the marriage and will enable the spouses with their free will to determine the parts
in the joint property and harmony in the general marital relations*®.

In Europe, the marriages are based in modern model of partnership which requires equality,
autonomy and independence and the concept of the community of the property is the best solution
for the most current problems especially to protect women and the non-equality between men and
women which is dominant EU ideology’. Premarital and marital property agreements are very
supported by the court in case of division of joint property of the spouses but these agreements
have to be drafting and execution in great care®. Rasmussen and Stake (cited in Alexander, 1998)
argue in favor of permitting marriage contracts that regulate intra marital conduct where
theoretically, a marriage contract could in some cases neutralize inappropriate behavior of men in
marriage. The same authors also point out that marriage is a very unpredictable and too complex
relationship to allow the parties to draft a long-term contract that would regulate all relevant points
of conduct and specify significant standards of performance®®.

Despite the fact that marital property is regulated by law in North Macedonia and in Kosovo,
it is still noticed a lack of regulation of this issue. The marital property is regulated by imperative
norms, preventing the spouses from expressing their will to determine their property regime, since
the Law on Family in Kosovo and the Law on Property and Other Real Rights of North Macedonia
with marriage, spouses entered under the legal property regime which distinguishes between
separate property and joint property. These deficiencies can be eliminated by allowing the
conclusion of the premarital or marital contract through which the spouses can decide their
property regime and the determination of ownership in the parts of the joint property. According
to Mandro-Balili, "it is the right of spouses to autonomously choose the property regime they
prefer”. Respecting the will of the spouses would also solve the problems with the division of their
joint property?. Spousal agreements are real contracts that will be subject to the rules of norms on

contracts in general, but in order to be valid, the form of the notarial deed is required?X. According

16 Bedri Bahtiri, National and international aspects of the marriage property regime of the spouse (Prishtina:
University of Prishtina, 2013), pg. 188.

17 Branka ReSetar, “Matrimonial Property in Europe: A Link between Sociology and Family Law”, Electronic Journal
of Comparative law, Vol 12, Issues 3. (2008), pg. 13.

18 Kathryn J. Murphy, Marital property agreements (San Diego: New Frontiers in Marital Property Law, 2018), pg.
32.

19 Gregory S. Alexander, “The New Marriage Contract and the Limits of Private Ordering”, Indiana Law Journal,
Volume 73, Issues 2. (1998), pg. 508.

20 Arta Mandro-Balili, Family Law (Tirana: EMAL, 2009), pg.253

21 Mustafé Musa, The rights and Notarial (Gjilan: Kurora, 2011), pg. 89.
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to United State law the premarital agreements must be in the written form, must include certain
technical criteria, must be written before marriage and marriage must happen and must contain
essential standards®?. Since marriage contracts are used by many European countries, it is
important that this practice to be applied in the Republic of Northern Macedonia as well, as a
country that claims harmonization of legislation with the legislation of European countries through
which the principle of autonomy of the will of the spouses would be respected?.

Another important issues is that through the use of prenuptial and marital contract, will be
avoided the possibility of leaving the woman without property, which is very evident in both North
Macedonia and Kosovo. In these two countries, only around 16% of women own property even
though the law proclaims equality between women and men?*. From 525,827 registered properties
in Kosovo, only 16.87% is owned by women while the rest (81.12%) is owned by male owners
and 2.01% are legal persons®. Despite the affirmative measures, the number of registered women
owners is very low which may be due to the impact of the customary rights, where the property is
registered only in the name of men?®. In Kosovo, in 2019, the Law on Family was amended by
replacing the term "work" with the term "contribution” to the joint property of spouse, aiming to
protect the position of women who contribute to the creation of common property through the
housework, maintenance and child care. The joint contribution of spouses during the continuation
of marriage to acquire joint property is considered equivalent?’. This came as a result where in
many cases of the separation of the joint property of the spouses by the court the value that is
determined for the work of women at home according to the court is equal to the minimum wage
in Kosovo of 130 euros a month and for this reason it is shared very little property for women,
making it even more difficult for her the life and her existence?. The joint property of the spouses,
based on the family law, is created with equal work and contribution of both spouses and the two
spouses are joint owner of this property. This property will be shared equally among spouses. The

22 Gary A. Debele and Susan C. Rhode, “Prenuptial Agreements in the United States”, International Academy of
Family Lawyers- Marital Agreemtes. https://www.iafl.com/resources/articles/marital-agreements/ (accessed on
02.02.2020) pg.7.

23 Emine Zendeli, et al., Family Right (Tetovo: Arbéria Design, 2020), pg.70.

24 Kosovo Agency of Statistics, Women and Men in Kosovo 2016-2017, 2018, Prishtina.

% Naser Sertolli and Albert Haliti, “Women's journey to gain a piece of property” Kallxo, 04 November, 2018,
https://kallxo.com/gjate/mendime/rrugetimi-i-grave-per-te-gezuar-nje-cope-prone/ (accessed 20 June, 2019).

26 Ombudsperson Institution of the Republic of Kosova, Annual Report of 2018, 2018, Prishtina, pg. 83.

27 Assembly of the Republic of Kosovo, Law on amendment and supplementation of Law no. 2004/32 on the family

law of Kosova, article. 1. 2018, Prishtina: Official Newspaper of Republic of Kosova.

28 |_uljeta Aliu, Amandament of Family Law (Prishtina: Inject, 2019).
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situation varies when one of the spouses disagrees with the equitable sharing of the joint property,
in which case, the court then has to assess the contribution of each spouse through evidence and
evaluation made by the court experts?®**°, If we based in the change of family law, one might
consider that it would not be too favorable for women who are employed and contribute
significantly more than men to the creation and increase of joint property, regardless of salary
differences. If we based on a survey make for the commitment of women's employment has
resulted that 68% of employed women after the end of their working hours also do their own
housework and food preparation®!. This presents a situation which will be problematic in the case
of the division of the joint property of the spouses in relation to the employment status of the
women. A similar situation is foreseen in the legislation of North Macedonia where the joint
property of the spouses can be divided by agreement between the spouses, while in case of
disagreement the separation is done by the court?,

In principle, joint property under the law is divided equally but at the request of one spouse,
the court may determine a larger share to one spouse, if he/she proves that his/her contribution is
significantly greater than the other spouse®. The procedure for the division of joint property is
done in a non-contentious or contentious procedure, depending on the situation that arises®+°.
Another important issue to pay attention is the separation of the family home or the apartment
where the couple has lived. If we based on Kosovo legislation if the spouses do not agree who will
live in the future in the apartment from the marriage, the court will decide it, taking into
consideration each individual case and the well-being of the children. While in the Macedonian
legislation it does not recognize the institute of family house. According to the Ristov (2012), the

legal status of the marital home is essential for the existence of marriage, family and the realization

29 Haxhi Gashi, Abdulla Aliu and Adem Vokshi, Commentary of Family Law (Prishtina: Giz, 2012). Pg.152

%0 Faik Brestovci, Iset Morina,and Rrustem Qehaja, Civil Procedural Law (Prishtina: University of Prishtina, 2017),
pg. 454

31 Institute for Development Research Riinvest, Separation of household affairs and economic independence as a
means of empowerment, Riinvest Story, 11 July, 2017. https://www.riinvestinstitute.org/Al/riinvest-
story/247/ndarja-e-puneve-shtepiake-dhe-pavaresia-ekonomike-si-mjet-fugizimi/ (accessed 30 July 2018).

32 Arsen Janevski and Tatjana Zoroska-Kamilovska, Civil Procedural Law (Skopje: Faculty of law- EJL University,
2009) . pg. 447

33 Assembly of the Republic of North Macedonia, Law on Property and Other Real Rights of North Macedonia, 2001,
article 18, Skopje: Official Gazette of the Republic of North Macedonia. .

3 Assembly of the Republic of North Macedonia, Law on non-contentious North Macedonia, 2008, nr. 9, Skopje:
Official Gazette of the Republic of North Macedonia.

3 Assembly of the Republic of North Macedonia, Law on contentious North Macedonia, 2005, nr. 79, Skopje: Official
Gazette of the Republic of North Macedonia.
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of family relationships and the problem in practice it is necessary the legislator to predict special
legal protection of the marital home®. These reasons make that family home has to enjoy legal

protection in both states.

1.1 Aim and objective of the dissertation

Marriage as a legal institute dates since the early times and due to its importance and the effects
that it produces, it has been regulated legally. Historically, the legal regulation of marriage is even
older however it was not regulated in the same way that it is regulated today. Due to the legal
effects that marriage produces in terms of rights and obligations between spouses, it has imposed
that this institute, which is the basis for families, be given great importance in the legislation of all
countries. Social development has influenced the marriage institute to undergo changes and
transformations which has resulted in equality between spouses which did not exist before or
existed in the minimum principle. It has also been noted that there is very little research in our
country regarding the regulation of marital property which has prompted me to research this field.
In addition, the evaluation of the historical development of property relations and its impact on
current legislation is an added value to this dissertation.

Marriage is a constitutional category and as such enjoys legal protection. Article 40 of the
Constitution of Republic of North Macedonia states that “Legal relations in marriage, family and
extramarital union is regulated by law”3’. Whereas in the Constitution of the Republic of Kosovo
in its article 37 it is stated that “Based on free consent, everyone enjoys the right to marry and the
right to create a family in accordance with the law. Marriage and its dissolution are regulated by
law and are based on in the equality of spouses”®. While the laws that most closely regulate
marital relations are the Laws on the Family and the Law on Property and Other Real Rights.
Despite the legal importance of the institution of marital property, there are still shortcomings that

have been reflected in their application in practice and in the autonomy and equality of spouses.

3 Angel Ristov, “The Legal Status of the Marital Home in the Macedonian and Comparative Law ”, Tustinianus Primus
Law Review, No. 5, (2012).

37 Assembly of the Republic of North Macedonia, Constitution of the Republic of Macedonia, Article 40, 1991, Skopje:
Official Gazzete of the Republic of North Macedonia. .

38 Assembly of the Republic of Kosova, Constitution of the Republic of Kosova, 2008, Article 37, Prishtina: Official
Newspaper of the Republic of Kosova. .
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In addition to personal relationships that are regulated by marital law, an important focus is
on the regulation of property relations. Due to the fact that the number of marriages have increased
together with the number of divorces®, the object of this dissertation is precisely the matrimonial
property which is created by the marriage and the division of this property in case of divorce,
focusing on finding shortcomings by comparing them with the legislation of other European
countries

The aim of this dissertation is to analyze the property regimes of the spouses in the framework
of the legislation in force and the possibility of its improvement, especially in the case of division
of joint property in order to maintain the equality of spouses. This is because despite the equality
of spouses on a legal basis, in practice inequality and lack of appreciation of women's contribution
to the creation of marital property has been evidenced. In addition to the division of the joint
property of the spouses, the legal regulation of the status of the marital home will be analyzed,
where through practical cases it will be seen how it is divided between the spouses, since the
marital home in Kosovo or Macedonia does not enjoy proper legal protection.

The objective of this desertion will be the marriage contract, which is not foreseen in the
legislation of Macedonia and Kosovo, but which is being used in many European countries and
USA as a way to regulate property relations, emphasizing the free autonomy of spouses in
determining their property regime. Special attention will be paid to the analysis of marital contracts
in other European countries and through comparison to give recommendations for their application
in Macedonia and Kosovo. Both, North Macedonia and Kosovo are in the process of Codifying
Civil law and it is seen as a good opportunity to introduce them in the legal framework, enabling

spouses to regulate their property relations by agreement.

39 State Statistical Office, Marriages and divorces in Republic of North Macedonia, in 2019 - final data, 2019, Skopje.
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1.2 Hypothesis and research questions

The main purpose of this paper is to analyze the legal framework for the regulation of marital
property regime and through comparison to point out the deficits and the possibility of its
improvement, especially taking from the experience of other European countries and USA.
Considering that the Republic of Macedonia and Kosovo are mostly young countries, the
experience of European countries and USA would be a good opportunity to improve the legal
framework regarding the regulation of property relations between spouses.

The regulation of marriage and marital property has been done since Roman law and then
continued with the religious regulation made through Canon law and Muslim law or Sharia law.
Since the norms for the regulation of property relations have a long history, the way of regulating
these issue in the past will be researched and its purpose will be whether history has influenced
the way of their regulation in our countries. Given in mind that in both North Macedonia and
Kosovo only 16% of women have property registered in their name, it is thought that this has come
as a result of the influence of men's power over women (Statistics, Women and Men in Kosovo
2016-2017 2018). Also, special attention will be paid to the research of customary law that has
existed in the past and its impact on today's regulation of marital relations. For this reason the first

hypothesis will be:

H1: Regulation of marital property changed throughout history but has impact on today's

legislation

Despite significant legal changes, gender gaps and inequalities continue across all levels. In
Macedonia, the laws through which the regulation of marital property has been regulated, has
shortcomings that have been identified and it is necessary to analyze these laws and through the
method of comparison to make recommendations for their improvement (Women n.d.). The more
perfect the legal regulation of marital relations is, the better judge practice will be. It is said that
because the courts are facing with large number of requests for divorce and the division of marital
property and due to deficiencies in the law, an unequal treatment between spouses has been

reported. Because of that the second hypothesis is:
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H2: Legal regulation of marital property in North Macedonia has deficits which have
affected the application of these norms in an unfair manner by the courts, especially the

division of the joint property of the spouses

In Kosovo the family law has been amended, so the courts will share the joint property of
spouses equally. The change of the family law that was made in 2019, says that the joint property
of the spouses is the property that is created by the joint contribution of both spouse and as joint
contributions of spouse is the spouses' personal income and the help that each spouse makes to the
other spouse as housework, childcare, property maintenance, and any other form of work and co-
operation that has to do with for growth of property. This joint contribution of spouses is
considered equivalent. If we take in consider the female unemployment scale in Kosovo, this
change will be favorable to these women in case of divorce because their contribution should be
assessment as equivalent with man. This should also be like this because the other spouse could
not generate income and generate property if it did not have the support of the other spouse who
cares about housework, raising children, and maintaining property. But what will happen with
employed women? Women working in paid work and contribute to joint property of spouses differ
from women who are not employed but do only with housework. Despite the legal regulation of
marital property in Kosovo and the legal changes made in the law on family, there is a lack and

ambiguity in this aspect which have resulted and because of that the thirds hypothesis is:

H3: Legal regulation of marital property in Kosovar has deficits which have affected the
application of these norms in an unfair manner by the courts, especially the division of

the joint property of the spouses

Given that the countries we treated in this desertion, North Macedonia and Kosovo, do not
have in their legislation, premarital and marital contracts we consider that their inclusion in the
legislation of these countries will be a good solution for regulation of marital affairs. Through
these contracts, the autonomy of the will of the spouses in the regulation of property relations and
the equality of the spouses would be emphasized. Through analyzing the way of regulation of

premarital and marital agreement in some European countries and USA, we will propose that
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Macedonia and Kosovo to include these agreement in their legislation. Because of that the forth

hypothesis will be:

H4. The application of the prenuptial and marital contract would emphasize the autonomy
of the will of the spouses in the regulation of marital relations and would ensure even
greater gender equality. Applying a marriage contract is the most effective way to protect

spouse's property.

1.3 Methodology

In this dissertation various scientific and contemporary methods will be used in order to

analyses the topic and to arrive at the conclusions and recommendations.
In general, this doctoral dissertation is based on a working methodology, which has been
developed using scientific and professional literature, scientific journals, normative acts primary
and secondary, reports, strategies and other relevant documentation in the field of marital and
family law. The methods that will be used and intertwined in the treatment of the issues raised in
this dissertation will be: historical, qualitative, analytical, comparative methods and data collection
methods.

The historical method will reflect the birth and creation of marital property and the marriage
contract from antiquity until its full formation in today's legislation. Through this method we first
understand how these institutes were developed and what their position in today’s legal system is.
Through the analytical method, an in-depth analysis of the legal provisions in force will be made.
This method will help us to determine the meaning, role and position of marital property and
marital agreements in North Macedonia and Kosovo. The use of qualitative method is based on
the collection of data which will benefit from different texts, books or various works, case law that
have been taken into study, ie from primary and secondary sources and which will help in reaching
the conclusions of required.

Since in this doctoral dissertation as a case study we have the marital property and martial
agreement in Macedonia and Kosovo, through the method of comparison it will be aimed to

compare the legal norms in these two countries and also to compare with the legislation of some
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European countries. This method will highlight the similarities and differences in the legal
framework of the marital property and marital agreement in Macedonia and Kosova. While
through comparisons with other European countries we will highlight the shortcomings and
ambiguities that exist in our country and the recommendations for their improvement based on

European legislation.
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2 Historical and religious development of marital property and
marital agreement

Marriage as a social institution has existed a long time ago and the relationships that exist
between spouses both personal and property have been characteristic also in the past. We will not
be able to do an analysis of property relations between spouses if we do not start this analysis from
the ancient times. Although marriage has existed since the beginning of humanity, it has not been
like today. Knowing that initially marriages were as group marriage and evolved into monogamous
marriages*’. This transition of marriage from group to monogamy has also the effect in creating
and dividing property between spouses. Since in group marriages it is not possible to talk about
the property relations of the spouses, then this analysis will initially focus on its regulation in the
first slave-owning states, such as in Babylonia, Rome, then in the feudal states as Frank State,
Byzantine, Ottoman Empire etc.

The first slave-owning states of the ancient east are the first slave-owning states but also the first
countries in the world which are also known as eastern despots such as Egypt, Babylon, India,
Persia, etc. The development of law in these countries is more dependent on their economic
development, where among these countries Babylon was the state which had developed both
criminal and civil law. In addition to other branches of civil law, marital and family relations were
also regulated. According to Babylonian law, more specifically according to the Code of
Hammurabi*!, marriage is concluded in the form of a contract between the groom, bride and the
bride's parents. On the occasion of concluding the marriage contract, the groom gave to the future
bride the tirhata (gift and not the purchase price of the wife) but also gave the gift to the family of
the fiancée bi-bla-ma which consisted of movable items. While the wife when she went to the
husband's house took with her the ribbon (a kind of dowry), the purpose of which was to facilitate
the married life. The husband also gave to the wife nudunu-n during the marriage, through which

the husband secured the wife in case of his death. With all these gifts the husband administered

40 Abdulla Aliu, Family Law (Prishtina: University of Prishtina, 2007).

41 The Code of Hammurabi was issued in the first half of the 18th century BC (1794-1750) by Hammurabi, the ruler
(head) of Babylon. This code consists of three parts Prologue, Normative text and Epilogue. Articles 127-194
regulated marital affairs, family, dowry and inheritance.
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but he couldn’t sell them or alienate them because through these gifts the marriage was secured
materially and in particular the wife will have all of this, in case when her husband died*?.

According to this code, the wife could not seek divorce from the husband due to adultery
by the husband, but could only do so if the husband had left the house and children for a long time.
In this case the wife would receive the ribbon while the husband lose tirhaten (Article 142). If the
dissolution of the marriage was done because the wife was a pervert and did not take care of the
family, she lost the ribbon and the husband had the right to return the tirhate (Article 141). Another
situation was when the wife separated from the husband through no fault of her own and if she had
minor children, the husband was obliged to give her a portion of the usufruct real estate to raise
the children. Whereas when the children were growing up, the woman kept a necessary part of the
usufruct and could remarry (Article 177). So, as can be seen in the first state, the woman had a
favorable position, although not equal, but at least through the contract, the property relations
between the husbands were regulated.

Within the slave-owning states, except in the east, where Babylon was one of the most
developed, the state of Athens developed in the western states (IX-VI1I1I century B.C.). In Athens,
law was developed which was acceptable to all Greeks because it was based on customary law,
while the most well-known sources of law were the Laws of the Dragon and the Laws of Solon.
In Athens the family was considered the basic cell of society while marriage was obligatory*. The
marriage was entered into in the form of a contract between the groom and the daughter's guardian
(kyrious). In the Homeric period, the conclusion of the marriage contract is done by giving a gift
(hedna) which corresponds to the purchase of the wife. While later this gift began to have less
value and represented symbolically the marriage bond. The bride was not forced to bring a dowry,
but in practice it was encountered a lot while her husband was administering it. Characteristic of
this period was that the husband had the right without any reason to dissolve the marriage and
return the wife to her parents but at the same time he was obliged to return the dowry**.

One of the most developed and powerful slave-owning states was definitely Rome (753B.C-
565). Rome is considered as the state which in perfection had regulated the slave-ownership

relations by giving them legal form. It is thought that Roman jurists were influenced by customary

42 Hilmi Ismaili, History of state and of law (Prishtina: University of Prishtina, 2005), pg. 58.

43 Alber Vajs and Ljubica Kandic, General History of the state and law (Prishtina: University of Prishtina, 1984), pg.
60.

4 Hilmi Ismaili, History of state and of law (Prishtina: University of Prishtina, 2005), pg. 90.
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and religious rules in issuing the first legal rules, because before the creation of legal rules,
marriage was mainly regulated through customary or religious norms. This is confirmed by the
fact that before the creation of the first written rules there were differences between customs of a
religious nature or otherwise called by the Romans with term "Fas" and the rules of conduct that
regulated relations between the Roman state and its citizens called by the term "Jus”. Whereas in
ancient times all customary rules had a religious character with the passage of time and with the
division of people into classes and the regulation of relations between classes the rules of Jus were
established®. Due to the importance of the legal regulation of marriage under Roman law, a more
in-depth analysis will be made in the following part of the thesis which will exclusively tell about
the property relationship between spouses under Roman law.

After the destruction of Rome another socio-economic formation developed more
progressively than the slave-owning formation called Feudalism. Feudalism was born in Europe
in the 5th century and lasted until the 18th century. Due to the differences that existed between the
feudal states according to theorists and historians, the states were categorized into a) barbarian
kingdoms, b) the Arab state, ¢) Byzantium. In order not to indulge too much in state regulation in
the time of feudalism, what interests us more is the regulation of marital relations in this
formation®®. The Frankish state (from the 5th to the 9th century, extending into the territories of
present-day northern France, southern Belgium, and southern parts of Germany as far to
Switzerland) is considered a typical state of early feudalism and belongs to the group of "barbarian
kingdoms". Marriage in this state was monogamous and was associated with the expression of the
will of future spouses and their parents. According to the law of the Salix, the bride was bought
with a number of cattle or products in nature, while the marriage was led by engagements where
the bride's family was given numerous gifts. According to the laws of the Franks, the woman was
more protected than the man but is observed a church intervention in marital matters in order to
protect marriage and sexual morality*’.

In Byzantium, family and marital relations were largely governed by canon law. The marriage
was ruled by the engagement, which was performed according to church rituals and had the
importance of marriage. While marriage was entered into with a church ritual respecting the

45 lvo Puhan, Roman Law (Prishtina: University of Prishtina, 1972), pg. 48.
46 Hilmi Ismaili, History of state and of law (Prishtine: University of Prishtina, 2005), pg. 110.
47 Ibid., pg. 119.
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conditions for marriage and marriage was allowed up to three times. Divorce was also allowed and
was divided into divorce through the fault of one spouse and divorce at the will of both spouses.
The woman in case of divorce sine damno was entitled to alimony, could enter into a new marriage
and keep the surname of the husband®. As far as feudalism is concerned, marriage was mainly
regulated under the influence of canon law, and this is also noticed in the state of France, where

the regulation of marriage falls under the jurisdiction of the church.

2.1 Marital property relation according to Roman law

Rome is considered a slave-owning state which had managed to turn the contradictions
between customary and religious rules into legal rules in the most perfect way of that time. Due to
the differences that existed between the customary and religious rules and due to the efforts of the
plebeians to write the customary legal rules, the law was written or fixed, which resulted in the
issuance of Law of XII Tables. Law of XII tables , which was issued in 451 of the old era and
throughout the history of Rome was considered as "Fons omnis publici privatique juris”, also
regulated family issue as one of the most important institutes of Roman society, namely tables 4-
5 were dedicated to this*®. Since the history of the state and of Roma law is divided into three main
periods, the ancient, classical and postclassical, the treatment of marriage also varies depending
on the time period.

When we talk about marriage we cannot escape the most significant definition of the most
famous jurists of Rome, Modestinus. According to Modestinus, "Marriage is the union of woman
and man, an eternal bond and communication of divine and human right" and by this definition we
mean that woman even though she entered into the power of man at the time of marriage, still had
an important role in marriage because without her marriage would not be formed®°.

In the ancient period, the consent of the heads of the family was required for marriage, while

over time also the consent of the spouses was required, and in the end only the consent of the

“8 |bid., pg.144.
49 Ivo Puhan, Roman Law (Prishtina: University of Prishtina, 1972), pg. 49.
%0 Arta Mandro-Balili, Roman Law (Tirane: Emal, 2007), pg. 124.
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spouses was necessary for the marriage®’. Knowing that the position of the woman in the Roman
state was not equal with man, it is still noticed that in the Roman state the conditions for marriage
were the same for both spouses. Initially, in the case of marriage, special importance is given to
the entry of the wife into the home of the husband, which is also considered the beginning of the
marriage. After the marriage, the legal position of the woman in the husband's family has been
determined. In ancient law, the woman at the time of marriage became an alien juries person and
was subject to the power of the pater families of the husband's family, while in the classical and
postclassical period this dependence of the wife on the pater families of husband was lost>2. Exactly
the legal position that the woman had at that time determines the property relations of the spouse.

The marriage which meant the establishment of a legal relationship between husband and
wife had to be done on the basis of certain conditions which were: Affectio maritalis or consent
for marriage which was given by the paternal relatives of the families of the future spouses but
later also by the spouses themselves; lus Connubium which mean the right to marry and which
initially had only Roman citizens with ius civiles but later all Roman citizens began to have it; The
age of puberty where for males it was 14 years old while for females 12 years old; The prescribed
form of marriage which were confarreatio, coemptio and usus®. All the required conditions had to
be met cumulatively in order to be valid marriage, but they also gave the marriage a legal character.
Among these conditions, the property relations between the spouses are not mentioned because
the relations between the spouses in the ancient period corresponded to the principle of the unity
of the family property which was administered by the paterfamilias®. Later in the classical and
post-classical period, due to the importance of the woman in marriage, she was given a more
favorable position, where the woman could remain sui juris, that is, not to enter into the power of
the husband if he had such a status even before marriage. In the case of marriage, the wife brought
into the marriage a relatively large property which the wife's paterfamilias gave to the husband's
paterfamilias and this property became the property of the owner of the manus®.

Based to custom, the husband must leave this property brought by the wife back to the wife

in the will. According to Republican lawyers, it is said that the property acquired by the wife came

51 Ivo Puhan, Roman Law (Prishtina: University of Prishtina, 1972), pg. 184

52 Bashkim Selami and Bekim Rexhepi, Roman Law (Ferizaj, INHSH, 2014), pg.309.
%3 Enkelejda Olldashi, Roman Law (Tirane: Mediaprint, 2015), pg. 94.

5% Ivo Puhan, Roman Law (Prishtina: University of Prishtina, 1972), pg. 180

%5 Ibem., pg.184.
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from the husband and that the husband in the will appointed a tutor to take care of the wife's
property. With all these rules, an attempt was made to strengthen the position of women in property

relations, and in this context, the legal regime of marriage and gifts of marriage is discussed.>®

2.1.1 Spouses’ relationships in marriage with manus and without manus

According to Roman law to enter into a valid marriage, it was required to fulfill conditions for
marriage and at the same time there should be no marital barriers. In addition to the other
conditions for a marriage to be valid, it had to be entered into according to the legally prescribed
form. The form provided for the marriage was a necessary condition that affected the property
relations of the spouses. Although these forms of marriage have changed over time, still depending
on the form of marriage, the power that the husband would have over the wife and the rights that
the wife would have in the marital property are determined.

If the marriage was conducted in the form coemptio or confarreatio, the wife was placed under
the authority of the husband's paterfamilias or under the husband's manus, if he was sui juris. The
forms of marriage according to coemtio and cnferratio were considered as the oldest forms issued
by the conventio in manum which was otherwise known as marriage with manus or matrimonim
cum manus®’. In a marriage with manus, the wife was not only placed under the authority of the
husband or the head of his family but all contact with her family was cut off. The paterfamilias
sometimes had a right to the wife's life or death. Also, all the property of the woman passed on to
the husband’s paterfamilias who was considered the owner of all the economic goods that the
woman could create in the marriage®®. The only right that the wife had in this form of marriage
was the right to inheritance®. Everything that she possessed or created during the married life
belonged to the husband, thus preventing the wife from participating in the joint marital property®.

This form of marriage was typical of the ancient period and it is seen that the woman not only had

% Arta Mandro-Balili, Roman Law (Tirane: Emal, 2007), pg. 138.

5 Andrew T. Bierkan, Charles P. Sherman and Emile Stocquart, Jur., “Marriage in Roman Law”, The Yale Law
Journal Company, Inc, 1907, pg. 310.

%8 Bashkim Selami and Bekim Rexhepi, Roman Law (Ferizaj, INHSH, 2014), pg. 317.

%9 Arta Mandro-Balili, Roman Law (Tirane: Emal, 2007), pg. 130.

80 Paul H. Dué, “Origin and Hist Origin and Historical De orical Development of the Community Prelopment of the
Community Property System”, Louisiana Law Review, VVolume 25, Article 17. (1964), pg.80.
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no property rights but for her decide the husband or his paterfamilias. This is because the woman
did not gain the ability to act and was considered an incompetent person to decide for herself.
While if the marriage is conducted in the form of usus (which is mostly used by the poor strata
of the population), the wife was not placed under the manus of the husband or husband’s
paterfamilias but remained a sui juris person if she had this status before the marriage or remained
under the authority of her paterfamilias, if she had alien juris status®’. This marriage was known
as marriage without manus or matrimonium sine manus. In this form of marriage which was
characteristic in the classical and post-classical period, the woman maintained relations with her
family, lived with her husband and had the right to demand alimony from him. The husband
administered with the wife's dowry while using the ad onera matrimonii sustinenda while for the
other property the woman could enter into a mandate or depositum contract for the way of its use®?.
This position was considered the most independent of the wife in the husband's family, where
according to the edict of Augustus and Claudius women could not get into debt and guarantee the
obligations of husband and also gifts between spouses were forbidden. But this position caused
the wife to lose the right to inheritance and the right of inheritance between mother and child
because the mother and the child were not relatives in the genus agnate but cognate®. Thus,
according to this form of marriage, there was an advancement of the position of the woman in the
marital property relations, because she could manage a part of the property herself, but she could
not inherit property from the husband's family, which is considered deficiencies in hereditary

system.

2.1.2 Dos, donatio ante nuptius and the legal consequences in case of divorce

The marriage created rights and obligations between the spouses and in fact represented a
burden on the husband's family. For this reason in Rome it was customary on the occasion of the
marriage to create property to cover the expenses which will created between husband and wife.
Initially in agnate families in Rome, at the time when the alien juris person could not be separated
from their paterfamilias, i.e. the property community was not separated, the wife was obliged to

81 Ivo Puhan, Roman Law (Prishtina: University of Prishtina, 1972), pg. 183.
52 Bashkim Selami and Bekim Rexhepi, Roman Law (Ferizaj, INHSH, 2014), pg. 319.
8 Ibid., pg.130.
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bring property on the occasion of marriage expenses which was intended to facilitate marital life.
Over the time, alien juris person could seek to divide from the property community of the family
and to form their own economy. From this moment the obligation to bring wealth to the marriage
belonged to the husband as well. The property measure brought by the spouses at the time of
marriage was dual: the dowry (dos) brought by the wife and the premarital gift (donatio ante
nuptias) brought by the husband®.

Dowry (dos) was the property that the woman brought to the husband's house on the occasion
of the marriage. This wealth that the wife brought to married had two main purposes, firstly this
wealth had the effect of the inheritance that the daughter received from her family, while secondly
it was intended to facilitate the marital expenses. Since women did not have the right to inherit in
the parents' family, they exercised this right by receiving the dowry and sending it to the husband's
family. However, even though the dowry had the effect of inheritance, the woman still did not
become the owner of that property but handed it over to her husband's or husband's family.
Through the dowry the wife contributed to the economy of the husband's family®®. The dowry
consists of the goods that existed at the time of the marriage and these were solemnly handed over
to the husband, but this transfer was done like any transfer of property through mancipatio, in iure
cessio and tradito®. Although dowry had as its main purpose the facilitation of maternal life and
was present in all marriages, it was characterized in different forms depending on the period of
development of the Roman state, so the rights that the woman had over dowry were distinguished.

In ancient times, the dowry at the time of marriage became the property of the husband or
his paterfamilias, which means that even in the death of the wife or divorce the dowry remains to
husband. In the classical period the husband or paterfamilias did not become the owner of the
dowry but only had the right to administer it, while in the event of the wife's death the dowry had
to be returned to the wife's paternal family. Since the husband or the paternal family of the husband
had the right to administer the dowry, they were obliged to use the goods obtained from the value
of the dowry and if they did not do so, the administration of dowry could be taken over. In this
period was created a new access to the dowry which was achieved through the institute of
restitution of the dowry in case of dissolution of the marriage. If the marriage ended due to the

8 Ivo Puhan, Roman Law (Prishtina: University of Prishtina, 1972), pg. 186.
8 Enkelejda Olldashi, Roman Law, (Tirane: Mediaprint, 2015), pg. 103.
% Ibid., pg. 103.
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death of the wife, the dos profecticia (the dowry which was assigned by the woman's paterfamilias)
must be restituted, while dos adventicia (dowry determined by other sources) was restored only if
it was specified in the contract (dos recepticia). In the case of the restitution of dos profecticia, the
husband had the right to keep one-fifth of the dowry for each child born in the dissolved marriage.
Whereas in case of divorce, the rule applies that in any case the limited restitution of the dowry is
allowed (the contract of restitution of the dowry divides the dos adventicia into two groups: dos
recepticia and dos non recepticia which always remained the property of the husband).

The wife or the woman's paterfamilias (if she was an alien juris person) had the right or
active legitimation for the restitution of the dowry. The verdict issued by the court for the
restitution of the dowry also regulated the issue of retention that belonged to the husband. The
quota that belonged to the husband in the values of the dowry reached the value of one sixth of the
dowry for each child born in wedlock if the marriage was dissolved by divorce due to the fault of
the wife®’. This period of development of the state and Roman law marks a turning point in terms
of women's rights in marital property. Although not at the right level but the fact that the dowry
began to be considered the property of the wife and the husband only administered with it while
the wife had the right to return it, represented an advancement of her rights. While in the post-
classical period the husband was obliged to return the dowry if the wife was not his heir, while the
wife was allowed a vindicator lawsuit to secure the return of the dowry and also the general
mortgage on all the husband's property®8.

Premarital gift (donatio ante nuptias) it was a part of wealth that the husband gave to his
future wife and which has the similar value to the dowry. Like the dowry, the premarital gift was
intended to facilitate married life, but which became a custom in the time of Emperor Constantine.
Even with this property, the husband administered but if the husband died, this property passed to
the children while the wife retained the right of usufruct. If the marriage ended with divorce
through the fault of the husband, this property belonged to the wife®. It is thought that through
this institute to favor the position of women in case of divorce through the fault of men and that

she be stronger economically.

57 Ivo Puhan, Roman Law (Prishtina: University of Prishtina, 1972), pg. 187
% Arta Mandro-Balili, Roman Law (Tirana: Emal, 2007), pg. 131.
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2.2 Marital property relation according to Canon law

Canon law was a right which occupied an important place in feudalism and especially in
Christian states. This right was developed more in XI-XV century and consisted of legal norms
which were issued by the church (Catholic and Orthodox), mainly to regulate relations within the
church but which then extends their jurisdiction to the regulation of other relations also family and
marital ones. Due to the importance of canon law in the regulation of marital law, especially
property rights between spouses, an important question has been devoted to whether this right
could be called “Right”. Knowing that the right or law is a norm which is issued and applied by
the state, the same does not happen with canon law. The meaning that law has today did not exist
even in the Middle Ages because at that time state power was based on the Christian ideology
where the state was a creature of God while the ruler was the messenger of the god’®. This ideology
spread to many countries of Western and Central Europe which recognized the sovereignty of the
church, making the church not only a spiritual organization but also a state one. Due to the disputes
that have existed regarding the domination of the church over the state and their division into
Eastern (Greek Orthodox) and Western (Roman Catholic) churches and the influence that the
churches had on the state, it is concluded that the church in the feudal period have been related to
the state, so the church and the state were two pillars of a social order. The church offered
ideological support to the state while the state gave it the strength to implement the norms issued
by the church’.

Because of the position that the church had at that time, as general sources of ecclesiastical
law were first the Holy Scriptures (the Bible), the Apostolic Tradition, the Ecclesiastical
Legislation and the customary law. However, in the 11th century, there was a division between the
Catholic and Orthodox Churches, and each church, in addition to the above-mentioned sources,
began to create separate sources. Thus the Catholic Church as a source of law except the New and
Old Testaments (Dhjata) also used the Decrees of the Pope of Rome, the decisions of the gatherings
of the Catholic Church. He also paid special attention to Roman law because of the influence it

had on the creation of canon law’2.

0 Hilmi Ismaili, History of state and of law (Prishtina: University of Prishtina, 2005), pg. 184.

" 1bid., pg. 184.

2 Vajs, Alber and Ljubica Kandic, General History of the state and law (Prishtina: University of Prishtina, 1984), pg.
129.
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Since these sources were scattered, their compilation began, where was distinguished the
Garcian Decree (1150), which was accepted as an official codification by the Church and was
implemented as such. Then Gregoriana or Sexta (1234) was codified by Pope Gerguri where in
one of the chapters he had summarized the norms for marriage. Another summary was made by
Pope Bonafacie called the Liber Sextus, which in addition to the papa’s decrees included the
appendix "De reguli luris" taken from Roman law through which was accepted the connection
between canonical and Roman law. Another summary of ecclesiastical law was made by Pope
Clementine (1317) who was called as Clementine and review the question of "whether canon law
is the source of all other rights" 72,

Many summaries of ecclesiastical law were made and as the result the material of Catholic
ecclesiastical law was distributed in several summaries. To reinforce the influence that the Catholic
Church had on ecclesiastical states and to impose its ideology, in XVI century, it’s done the
codification of all canon law which resulted in the issuance of the "Corpus luris Canonici™ (1500-
Paris). This corpus, in addition to the above acts, also contained norms from civil, procedural,
criminal law, and especially norms that regulated family, marital and inheritance relations’®. From
the name of this collection we can see the influence that Roman law had on the creation of this
collection and especially the influence of Justinian's codification which was called Corpus Juris
Civilis™. "Corpus Iuris Canonici” was accepted in many Catholic countries starting from
Germany, Hungary which incorporated it in their civil codifications and was in official use until
1918. Exactly in this year another codification came into force called "Codex iuris canonici®,
which is a summary of all canon law but which contains norms with legal character while the
norms with religious character have been removed. This code is still in official use’®.

On the other hand, the Orthodox Church, in addition to the general sources, it used as special
sources the decisions of the patriarchs of Constantinople (Istanbul), the decisions of the general
assemblies of the Church and the nomocanons. But this church was not unique because within it
was created the autocephaly (national churches were created) and the decisions of the patriarchs

of these churches were valid only within the church, they did not have the influence that the

3 Muhamet Kelmendi, Histoy of state and Law (Prishtina: AAB College, 2015), pg. 182.

4 Hilmi Ismaili, History of state and of law (Prishtina: University of Prishtina, 2005), pg. 193.

75 Joseph n. Perry, The canonical concept of marital consent: roman law influences, The Catholic Lawyer, Volume 25,
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6 Vajs, Alber and Ljubica Kandic, General History of the state and law (Prishtina: University of Prishtina, 1984), pg.
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Catholic Church had”’. The main source of Orthodox Church was the 12 learning of apostils, the
canons of ecumenical synods and the canons of local synods which was summarized in different
collection. More useful is the Greece Orthodox Church called “Pedalion”’®. While marital relations
were regulated by applying the canonical norms which were summarized by the jurist Kostanidnos
Armenopoulos in his work Heksabiblos, which were Byzantine origin’®.

One of the most important codifications, which is still in official use by Catholic Church, is
the Codex luris Canonici, which also regulates marriage and relationship between spouses.
According to the Code of Canon law, marriage is considered a relationship between man and
woman, bound for whole life for the good of the spouse and their offspring, which is raised by
Christ the Lord of dignity of sacrament between the baptized. The main characteristic of Catholic
marriage is its unity and indissolubility, as a result of the sacrament®®

According to St. Aquinas marriage is considered a spiritual institution precisely because of
the sacrament and for this reason it is considered an unbreakable union and a channel of grace®®.
Due to this characteristic of marriage, each property of the family is characterized as common
property and as such no member of the family cannot have any rights into any part of this
property®. According to canon law, marriage cannot be dissolved due to the divine nature it has
and for this reason it is not foreseen what rights and obligations spouses have over marital property,
thus, spouses have equal rights to their property®. Whereas according to canon 1062 is foreseen
the engagement which is considered only as a promise for marriage and is only the moral obligation
for the future spouses. If one spouse breaks the promise of the engagement then he is responsible
for compensation of damage e.g. financial expenses of the wedding preparation®.

As aresult of the non-dissolution of the marriage, there is no separation of the joint property

of the spouses, but instead the church had foreseen another institution, which is the separation

" Hilmi Ismaili, History of state and of law (Prishtina: University of Prishtina, 2005), pg. 194.
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(Accessed on 21 November, 2020)

81 Roberto Rosas, “Matrimonial consent in canon law juridical aspects”, Revista Juridica, Volume XLIII, No. 3 (2009),
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from the bed and the table (separation quod thorum et mensam). Through this institution the
marriage entered according to canon law did not end but ended temporarily or forever the factual
life of the spouses. As for the contractual agreement between the spouses regarding the division
of property of the future spouses has been prohibited since according to ecclesiastical law any
document that protects the special property of the spouses can damage the living community of
the spouses and can make invalid marriage®. For this reason, marriage according to canon law,
although it has provided for the possibility of non-dissolution of marriage on the grounds that
married spouses can only be separated by death, has still neglected the regulation of property
relations, which has great importance in marital life. Although spouses express their willingness
to marry, the fact that divorce is prohibited makes it impossible for either spouse to take the
property he or she owns or has created during marital life. So with the fact of the prohibition of
divorce we cannot even talk about property relations between spouses because all the property

is considered joint.

8 Gani Oruci, Family law- authorized lecture (Prishtina: 1999), pg. 92.
8 Bedri Bahtiri, National and international aspects of the marriage property regime of the spouse (Prishtina:
University of Prishtina, 2013), pg. 32.
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2.3 Marital property relation according to Sharia law

Another right which was developed within the feudal states was the Ottoman law. This law
was developed into Ottoman state. The Ottoman state was created at the end of the 13th century
until the end of the 19th century, which was a state with a pronounced theocratic character. This
empire reached the culmination of territorial expansion at the beginning of the 17th century, where
in addition to the conquest of Byzantine, its sovereignty was accepted and its power extended to
three continents: in South Africa, in the Near East, in some parts of the Middle East and in Europe
as far as Vienna®’. In addition to the extent of her power in these countries, she had a well-
developed right. Since this empire had a strong religious character as the most important source of
law was the Sharia Law. This right was based on the Qur'an, Hadith (Sunnah-tradition), Ijma or
doctrine and Qiyas or legal analogy, but the Qur'an and Hadith is considered more important®,

The Qur'an is the holiest and most important book of Islamic law which contains about five
hundred legal verses which clearly regulate the life of Muslim believers from birth to death. Also
an important source of Muslim law, which contains legal provisions is the Sunnah. The Sunahh
represents the deeds and sayings of the Prophet Muhammad which are created in the form of
narrations and also is known as Hadith. Among the other relationships that are regulated through
the Qur'an and Hadith also marriage is regulate more specifically the rights and responsibility that
spouses have in marriage®®. According to Islam, marriage is considered the foundation of the
family while the family is the foundation of the human community and as such has made the
institution of marriage obligatory, in order to continue humanity®.

Islamic law according to Sharia law, although it did not prohibit polygamy, but managed to
give marriage a different character, especially in terms of women's rights in marriage. Through
this right, the power of the man over the woman was diminished, especially in the property issue
where the dowry is not considered a price for the purchase of the woman but is considered a marital

87 Hilmi Ismaili, History of state and of law (Prishtina: University of Prishtina, 2005), pg. 197.

8 Rafat Y. Alwazna, “Islamic Law: Its Sources, Interpretation and the Translation of It into Laws Written in English ”,
International Journal of Semiotic Law, Vol. 29, (2016).

8 Ibid., pg.1.

% Shefket Kurdig, Marriage and intimacy in Islam (Switzerland: Shb Sira, 2003), pg. 11.
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gift which is kept by the woman and was part of her separated property®*. Also one of the purposes
of mehr is to preserve the marriage. In case of divorce it belongs to the wife.

Marriage was considered as a relationship between Allah and human parties, and to be valid,
certain conditions had to be met. First, the marriage has to be concluded in the form of a contract,
which is preceded by a sincere, clear and direct proposal, while on the other hand, the response to
the proposal should have been such. Another condition requested was that the marriage have to be
entered into in the presence of two witnesses through which the right of legitimate descendants
was protected and this condition had the importance of publicity. While another condition was the
giving of mehr (dowry) the marital gift that the groom gives to the bride®. Contrary to the
meanings of dowry in other systems (which was considered as a price for the purchase of a wife,
or property through which married life was helped), in Islamic law it is used in the sense of the
gift that the husband gives to his wife and which becomes the separated property of the wife®.
According to the Qur'an, the dowry is obligatory and may contain money, property, movable
property or services performed for the bride. The amount of the gift is not specified but can be
determined according to the circumstances and prudence. This is the exclusive right of the bride
who has the authority to act with her as she wishes and to use her as she pleases®. The giving of
mehr or dowry is considered a fundamental change for the rights of women and their economic
independence. According to Islam this is an ordinance and not a custom by minimizing the power
of the husband and his family over the wife.

The right to mehr is a right due to marriage and this right does not mean that she loses her
previous rights as a person and the rights to property and private gains. Married or unmarried
women have the right to own property in their own name, to spend it as they wish, to preserve their
property and to remain the owners of mehr or any wealth they may acquire through inheritance,
gifts or the fruits of labor and investment. According to the Lichtenstadter, "the Prophet preceded
the Western legislature” by deciding in favor of women's right to separated property®. In Islamic
law, more specifically in the Qur'an, the term marital property is not mentioned, as each spouse

holds the property he acquires, as separated property. Exactly in Qur'an 67:15 it is commanded

9Majid Khadduri, “Marriage in Islamic Law: The Modernist Viewpoints ”, The American Journal of Comparative
Law, Vol. 26, No. 2, (1978). pg.213

92 Hamude Abdulati, Family structure in Islam (Skopje: Logos-A, 1995), pg. 67-68.
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that both men and women must work to survive®®. The husband is obliged to support the wife, to
fulfill all the conditions she needs for a good life and he is obliged to pay all the expenses for the
fulfillment of the needs of the family. While the wife, even if she has her own property, she is not
obliged to spend it for the needs of the family. For this reason the husband inherits twice as much
as the wife in order to be able to cover the family expenses®’

But what happens to marital gifts or dowry in the event of divorce, even this issue is regulated
in detail by sharia law. Divorce is a universal and unavoidable right, and as such Islam has taken
a moderate stance between its categorical prohibition and unqualified divorce liberalization®,
Although according to the Pejgamber (the messenger of Allah) divorce is considered the most
hated thing, but it is permissible. In case of divorce, after the fulfillment of the marriage, the wife
receives the full dowry, while in the case of divorce without the marriage being fulfilled (ie,
without having sexual intercourse between the spouses), the wife receives half of the dowry. But
even in the face of divorce, the Qur'an instructs husbands to treat divorced women with generosity,
piety, kindness and mercy, and to meet their needs as much as possible®®.

Based on the sources of Islamic law, there is an improvement in the position of women in
terms of property rights. One of the advantages of this right is that the woman can have separated
property and that she can dispose of it freely. As far as inheritance is concerned, the wife inherits
less than the husband for the reason that the husband is responsible for all family expenses while
the wife is not obliged to spend her separated property for the needs of the family. For this reason,
according to Islamic law, a woman inherits less than a man. While the marital gift that the wife
receives on the occasion of the marriage from the husband is intended to empower the woman

financially, especially in case of divorce.
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2.4 Marital property relation according to Albanian customary law

Customary law is considered as one of the oldest sources which consists of unwritten rules
of conduct which were established between members of a society and due to their long application
were obliged to be respected'®. According to Bogishic, "the people strongly adhere to their custom
as a product of their own and for this reason they hate or view with distrust any new rule, especially
when it is contrary to their worldview”. The Albanian customary law according to the author
Statovci, it represents a “Corpus luris”, through which the social and economic life is regulated.
This Albanian customary right was born at the time of the disintegration of the tribal system, which
is considered a time of great social contradictions®®?.

The norms of the Albanian customary law are summarized in many canons when the most
important and used canons is the Canon of Leké Dukagjini. In addition to this well-known canons
are also the Canon of Laberia, the Canon of Skenderbeu, the Canon of the Mountains which are
considered as the immortal inheritance of the Albanian customary law!%?, The implementation of
these canons has been done in different times and spaces, but among them dominates the Canon
of Leké Dukagjini which has left traces even in contemporary times.

The Canon of Leké Dukagjini is considered as a unique work with a human spirit of the
European Renaissance period in the Albanian language. Otherwise, Leké Dukagjini is a historical
figure who had lived in the years 1410-1481, who in addition to his deeds for the protection of
Albanian lands after his death, left the Canon legacy. The essence of this canon were the proverbs
that came out of his mouth and were preserved generation after generation for almost six centuries.
Their summary was made by Shtjefen Gjecovi in the XIX-XX centuries!®®. The Canon of Leké
Dukagjini contains institutions such as joint ownership and private ownership and the norms for
their regulation were applied almost everywhere regardless of the social and political order. This
canon has been valid in the tribal society and rural organization of North Albania, as well as among

the Albanians in Kosovo, Serbia, Montenegro and a part of western Macedonia'%*.
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According to the Canon of Leke Dukagjini, marriage means to make (create) a home, adding
to the house one more person who will serve as a labor force and make children'®. Although
according to the canon the wife was considered a person just to do the housework and give birth
to a kid, the husband was obliged to take care of the wife and maintain her. In Albanian customary
law, the power of the father of the house was strong, who had the right to decide on the marriage
of children. In this case if the parents of the son and daughter agreed then the engagement bond.
The engagement was considered binding at the time when the groom's father gave Sheya
(considered the ring given to the bride) to the bride as evidence of the engagement. If the groom
decided to terminate the engagement, he lost the Sheya and money he had donated to the bride and
was obliged to inform the girl's father that the engagement had been annulled*°. On the other hand,
the girl has no right to break the engagement even if she does not like the fiancé. If the girl refuses
to marry her fiancé, according to the canon she can never marry again while her fiancé is alive.
While the Sheya that the girl received on the occasion of the engagement will remain with her until
the day of the groom's death so that it is known that she has been engaged?’.

Relationships between husband and wife are personal even though the husband had far more
rights than the wife. The marital property was in the hands of the husband except the personal
things belongings to the wife which were given on the occasion of the marriage!®®. Another issue
that was important regarding the property relations of the spouses was what happens with the gifts
given to the wife in case of the death of the husband and vice versa. In this case, different situations
were distinguished. If the groom dies before taking the bride home, then the bride's parent is left
the Sheji (the ring) while the other money given on the occasion of the engagement is returned to
the groom's parent. On the other hand, if the groom dies and spend at least one night with the bride,
then the bride's parent returns half of the money received on the occasion of the daughter’s
engagement. If the groom dies in the first year of marriage, the bride's parent must return 1/4 of
the money received on the occasion of the girl's engagement, while if the groom dies in the second
year of marriage, the girl's parents must return 1/3 of money to the groom's parents. Whereas if the

groom leaving children, then the bride's parents owe nothing to the groom's family%.
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Whereas if the wife dies within three years of marriage and had no children, then her parents
had the right to take the bride's items, except a pair of clothes that would remain in the husband's
house. But if the wife dies and has children then the bride’s parents have the right to receive only
a few clothes while the other things remain in the husband's house!*°.

As we can see according to the Canon of Leke Dukagjini due to the dominance of men power
or patria Potestat, there is no place to talk about marital property between spouses because large
families have dominated and wealth was shared only between male members. Except that the wife
has no right to decide on engagement and marriage she has no right to inherit at her parents' house.

110 ghtjefan Gjecovi, Canon of Leke Dukagjini, Book Marriage, article 57, (Shkoder, 1933).
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2.5 The historical development of the regulation of marital property in
North Macedonia and Kosovo until now

Kosovo and Macedonia are considered as two relatively new states that have emerged from
the former Yugoslavia. The Law of the Ottoman Empire has been applied in these two countries
for a long time. Kosovo and Macedonia after the Balkan wars of 1912-1913 came under the
jurisdiction of Serbia. Until these years, Turkish civil law called Mexhele has been valid. Upon
entering in the Kingdom of Serbia, it began to apply the Civil Code of Serbia (1884) until 1945.
Through decrees and special laws expanding jurisdiction, Serbia began to impose its jurisdiction
on these two countries'!. From 1918-1946 in these countries the Civil Code of the Kingdom of
Serbia was implemented, which distinguished the duality of legal regulation of marriage and
marital relations. Marriage and divorce were regulated by ecclesiastical norms while property
relations were regulated by state norms. This period is characterized by the attitude that all the
property of the spouses belonged to the husband*'?. According to the Code of the Kingdom of
Serbia (1844) the spouses had the opportunity to be determined by contract for the general marital
regime, the regime of miraz or that of mehr!3, Entry into these contracts was done on the basis of
free will, although at that time the patriarchal system dominated.

The general property community regime was created by merging the assets of both spouses
while its administration is done by the spouse. The Miraz regime was created in cases when the
wife brought wealth to the marriage, where this wealth was called miraz. This regime could be

created only by contract and it was important that in this contract the husband was given the right
to use the property brought by the wife in marriage. Depending on the type of thing that was the
object of the inheritance, the rights that the husband had over this property were also determined.
For example, if the items were not consumable, the wife remained the owner while the husband
had the right to use'4. While the Mehr Regime was mainly implemented by the Muslim peoples
living in the Kingdom of Serbia which was derived from Sharia law. According to this code, the

111 Abdulla Aliu, Civil Law, (Prishtina: University of Prishtina, 2013), pg. 155.

112 Albana Meta Stojanova, Marital property regimes not by contract. The case of the republic of Northern Macedonia
with a comparative focus on Albanian legislation. (Tirana: UET, 2019), pg 52.

113 Code of Kingdom of Serbia, 1884, article 771,772.

114 |bid, 1984, pg. 769-776.
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husband could make a wedding gift to his wife, but which would be considered the wife's miraz.
But the woman lost this gift in case of abandonment, or divorce through the fault of the woman?*®.

The year 1946, in addition to other reforms in the People's Federal Republic, brought
changes in the field of family law. In addition to equality between men and women, the
relationship between them was regulated by the Basic Law on Marriage. Based on this law, the
property of the spouses is considered joint, while in case of dispute, the division will be made by
court decision and the contribution will be evaluated not only through the work of the spouses
but also assistance in performing household chores, property maintenance and child care!!®, The
constitutional amendments of 1971 led to the issuance of a Marriage Law of the Socialist Republic
of Macedonia (1973) which regulated in detail the personal and property relations of the spouses.
According to this law, two legal regimes were known, the joint property regime and the special
property regime and the contractual regime!*’.

Since these states have now emerged from the former Yugoslavia and function as two
independent states with their own legislations, in the other parts of this paper each positive law
will be treated separately, but it should be borne in mind that all the legislation so far has had a
major impact on the laws in force today. Although these states now have different laws, it has

been noted that the existence of a federation has left its mark on legal regulation.

115 Code of Kingdom of Serbia, 1984, pg. 770.

116 Basic Law on marriage of the RFPJ, article 8, 1946

117 Albana Meta Stojanova, Marital property regimes not by contract. The case of the republic of Northern Macedonia
with a comparative focus on Albanian legislation. (Tirana: UET, 2019), pg. 58.

41



42



3. Marital property under positive law in Kosovo

Kosovo as one of the youngest countries in Europe is distinguished by a relatively new
legislation. Part of this legislation is also the family law through which is regulated family and all
other relations that arise from the family. The family is considered one of the main institutions of

118 The Universal Declaration of Human

family law or as the oldest cell of social organization
Rights defines the family as the fundamental and natural unit of society and has the right to be
protected by the state and society!!®. Due to the importance of family in society, this institute
enjoys legal protection also in Kosovo legislation. More precisely, the family law protects the
family and all other institutions that originate from the family.

According to the positive legislation of Kosovo, the family is defined as a vital community
of parents and their children as well as other persons of the kin'?. From the nature of the family
and from the definition made by the law, it is noticed that the family differs from other social
organizations due to the composition of its members and the connection that these members have
with each other. Also, from the specific connection that family members have with each other,
some features of the family stand out. The important feature of the family is the foundation on
which it is built. Thus, the family as a social community is created by persons who have entered
into marriage and persons who are related by kin. While what gives the family its legal character
or legal nature is that family members have rights and obligations among themselves which are
regulated by law, such as rights and obligations between spouses, parent and child, etc.L,

Family is created on several bases, but marriage is considered the main basis for
establishing the family. In addition to marriage, the extramarital union is considered the basis for
creating a family. It is important that with the connection of marriage or extramarital union and
the birth of children, the family is created and it expands. From the definition given in the
Constitution of the Republic of Kosovo, everyone enjoys the right to marry and the right to found
a family in accordance with the law. It is natural for these two institutes to be inseparable from

118 Abdulla Aliu and Haxhi Gashi, Family Law (Prishtina: University of Prishtina, 2007), pg. 41.
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each other and as such they are regulated by the same law. Marriage as one of the bases for
establishing a family in Kosovo legislation is regulated within the family law. The same treatment
is found in the Universal Declaration of Human Rights which states that a man and a woman at a
certain age, regardless of race, nationality, religion, have the right to marry and to found a

family'?2

. The same legal protection for marriage is provided by the European Charter of Human
Rights which in its article 12 states that "Husband and wife who have reached the age of marriage
have the right to marry and to found a family according to the national laws governing the exercise
of this right "123, Since these international acts have been ratified by the Constitution of the
Republic of Kosovo?*, family and marriage are regulated in more detail through the Law on
Family in Kosovo. Not to mention the fact that Kosovo is in the process of adopting the Civil Code
and that in some points differs from the law on family which is now in force.

Marriage, that it takes place in international conventions on human rights is considered a
fundamental human right. Since these conventions have given states the right to determine the
conditions for its conclusion, then each state through national laws has defined the conditions,
rights and obligations arising from marriage. Always in the spirit of international human rights
conventions. Even in the Law on Family in Kosovo, which is considered to be in the spirit of
international conventions and the constitution has regulated in detail marriage and the rights and
obligations arising from marriage. Marriage is considered a legally registered union between two
persons of the opposite sex, who freely decide to live together and start a family'?°. From this
definition made by law it is clear that cohabitation is the main purpose of marriage which results
in the creation of the family.

Since marriage is considered both a solemn legal act but also a legal relationship. When
we say that marriage is a solemn legal act, we mean that its marriage must be done according to
the form required by law!?®. Its solemnity is included in the marriage because it is connected in
front of the registrar in the locality designated for this purpose and is done according to the

defined legal procedure. Only after it has been ascertained that the conditions for the marriage
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have been fulfilled and the confirmation of the non-existence of obstacles and prohibitions of
marriage, the official declares the marriage as concluded. This moment is recorded in the
registered books of the married couple which is signed by the spouses'?’. Marriage is also a legal
relationship because it creates rights and obligations for spouses but which differs from other
relationships because it is not bound by terms and conditions. While the wealthy elements occupy
a secondary place'?,

According to the author Giovani Bonilini "the property plan should not be the cause of the
marriage but simply a consequence of it"*?°. Spouses must express their free will to enter into
marriage because of the purposes of the marriage but that the conclusion of the marriage also
leads to the creation of the property of the spouses. Knowing that marriage is a legal relationship
between two spouses, consequently, rights and obligations are created, which according to legal
science are divided into personal rights and obligations of spouses and property rights and
obligations of spouses. According to the Family Law, personal rights include marital cohabitation,
where in this respect spouses are equal, including fidelity to each other, assistance, financial
support and solidarity with each other. This part also highlights the purpose of marriage so that it
is concluded for the whole life and cohabitation of the spouses. The personal right of the spouses
is also the issue of determining the surname. Spouses by agreement may specify their common
surname or retain their surname. Also included in the group of personal rights is the determined
determination of the place of residence of the spouses and the management of the household. Here
it is pointed out that both spouses contribute to the family maintenance in proportion to their
individual ability*%,

The rights and obligations of a personal nature, although numbered taxatively in the law, in
some of them the spouses can make agreements while for some rights and obligations the legislator
does not give the spouses the right to make agreements and as such they should respected as
provided by law*®!. So, these norms have a binding character despite some issues that are left to

the discretion of the spouses to agree. In the group of rights for which the spouses cannot make an
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agreement are the equality of the spouses, cohabitation, maintenance of marital fidelity, mutual
assistance of the spouses and the right of the spouse to practice his profession*2. The fact that
these rights and obligations cannot be changed by the will of the spouses makes the marriage
achieve its goals. From the content that marriage has, its goals also result, where in the scientific
literature its main purpose is cohabitation and the creation of a family. In this way the couple must
live together but also fulfill one of their needs, the need for intimacy and the increase of family.
This purpose of marriage is of social importance because it ensures social renewal. Also another
purpose of marriage is marital assistance and social purpose'®. Knowing that marriage creates
family obligations which can be unaffordable for a spouse and especially if they have children,
then marital assistance is mandatory in relation to each other and children born into the family.
The main reason that the legislator has not left the possibility that for these rights and
obligations the spouses can make an agreement is the imposition on the spouses that they be equal
in the marital relations. While in the group of rights and obligations for which the spouses can
decide by agreement is the determination of the surname, the choice of the place of residence, the
choice of the citizenship and the maintenance of the family economy and the family planning®3,
Even in this case the legislator has tried to emphasize the equality between the spouses and the
decisions not to be made only by the husband, as has happened in the past. According to Albanian
customary law, a woman was obliged to take her husband's surname and her place of residence
was determined according to her husband's place of residence. While now through the agreement
the spouses by agreement can freely decide on the appointment of their joint guardian but also on
the place of residence. While the management of the household by agreement contributes to the
regular functioning of the marital life and as such it is left to the discretion of the spouses for them
to decide on the manner and form of management of the household'®. In this case each spouse
according to the skills and opportunities has to contribute in the family economy and through this
they achieved the fulfillment of family needs. This makes the family happier but also less likely to

get divorced.

132 Haxhi Gashi, Abdulla Aliu and Adem.Vokshi, Commentary on the Family Law in Kosovo (Prishtina: GIZ, 2012),
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135 Haxhi Gashi, Abdulla Aliu and Adem.Vokshi, Commentary on the Family Law in Kosovo (Prishtina: G1Z, 2012),
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3.1 Property relations of spouses according to family law in Kosovo

Marriage has a financial impact on the relationship between spouses. Knowing that the
main purpose of marriage is cohabitation and the creation of a family, this would not be possible
even without the financial contribution that spouses make from the moment of family connection.
Although at the time of the marriage the property issues should not have an impact or should not
affect the marriage. Nevertheless, this aspect should be regulated by law in order to make the
property qualifications of the spouses which are mostly expressed in situations of crisis or dispute
between the spouses. Knowing that spouses are obliged to live together and contribute to the family
economy as a result also comes to the creation of their marital wealth. But it is also known that
spouses created wealth before marriage or acquired it during marriage but in some other form.

The legal effects that marriage creates are not only personal but also have property effects.
In this way a set of legal norms is dedicated to the regulation of these relationships that have an
impact on the relationship of spouses. These rules constitute the marital property regime which
includes the entirety of the legal provisions related to the property relations between the spouses
during the marriage or in case of termination of the marriage®®. Personal relationships between
spouses cannot develop or thrive as these relationships are also affected by their economic side.
Since at the moment of marriage, in addition to personal relations, property relations are also
created and for these reason the law on family in Kosovo has dedicated a set of norms for the
regulation of these relations.

The treatment of property relations in the Law on Family in Kosovo is done from article
45-57, paying special attention due to the importance they have in the relations between spouses®’.
Exactly Article 45 has stated that the property of the spouses can be a separate and joint property.
In this way the law has made it possible to qualify the property that the spouses have created
together or in their own way. Especially this qualification is more useful in case of division of
property of spouses either in case of divorce or in case they want to share their property and know
what belongs to each spouse.

The possibility of the division of joint property is also a result of the influence of the
European Convention on Human Rights which in Article 1 of the Additional Protocol provided

136 Tosif Florin Moldovan, “Matrimonial regimes”, Journal of Legal Studies, Volume 16, Issue 30, (2015), pg. 47.
137 Assembly of the Republic of Kosovo, Family Law of Kosovo, Law N0.2004/32. (Prishtina: Official gazette of the
provisional institutions of self-government in Kosovo, 2004).
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the possibility that every person has the right to enjoy his property and that no one can be deprived
of this right except for reasons of public interest'®®. Since joint property is ownership where some
persons have the right of ownership over an item in such a way that no one knows their parts of
the ownership, too often there can be a claim for its division so that each owner enjoys the right of
ownership over his own property or to become sole owner®*®. Joint property is also regulated by
the law on property and other property rights which stipulates that this property can be created on
the basis of law or contract (when it is allowed by law). The joint owners dispose together with
the property and are jointly liable for the obligations related to this property'*°. Knowing that one
of the forms of joint ownership is also matrimonial property which is more specifically regulated
by the Law on Family, but even this law has addressed and regulated joint ownership. The
difference is that based on the law on property and other property rights, joint property can be
created through law or a contract, in the law on family, joint property of spouses cannot be created
through a contract but only through the law. Although the legislation does not distinguish between
the word property and wealth, it should be made clear that we are dealing with the same institute,
but this terminology may have been taken from the European Convention on Human Rights!4L,
According to the Kosovar legislation, precisely based on the law on the family, the basic
principle is "Joint ownership of property acquired later" make the division of the property of the
spouses in separate property or joint property. In this way, according to the law, the spouses at the
time of marriage can have separate property and joint property, while their differentiation is done
according to the law. So, it is determined what is considered a separate property and what is

considered a joint property that can be divided between the spouses and turned into a separate

property.

138 Council of Europe, European Convention on Human Rights, Additional Protocol, Article 1, 1952, Paris.
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3.1.1 Separated property

According to the manner of creation and the time of creation, the Law on Family in Kosovo
has made the division of the property of the spouses into separate and joint property. This
differentiation of property according to the law makes the spouses know which property is their
own and which property is common in order to remove the dilemmas regarding their property.
Article 46 of the Family Law shows more precisely what is considered separated property, what
are the ways of creating this property and at what time it should be acquired in order to be
considered as a separate property. Thus, in this article it is specified that the property that belonged
to the spouse at the time of marriage will remain his separated property'#2. While the interpretation
made to this article states that the property that the spouse had at the time of the marriage remains
his separated property, regardless of whether he has not yet made the register of this property in
his name. In this way the main criterion for a property to be a separated property is the time of
acquisition of this property. Also according to this interpretation, the profit realized later from the
separated property is considered a separated property'*3. This interpretation implies that the
spouse who has separated property should be the owner of this property and dispose of it freely
throughout his life. In this case, the rules of the law on property and other real rights are also taken
into consideration, where ownership is defined as a complete right over the thing**.

In addition to property created by the spouse before the marriage, property acquired through
inheritance, donation or any other legal form of property acquisition is considered a separate
property. A slightly different interpretation is made in the Commentary of the law where it is
proposed that if the donated items do not represent great value compared to joint ownership even
though they have been donated to one spouse but are items for joint use this property should be
considered as joint property. And the opposite, if one spouse has received a gift which has a great
value in relation to the joint property, even if it is intended for the joint use of both spouses, it

should be evidenced as a separate property**®. In this case, although the law does not differentiate

142 Assembly of the Republic of Kosovo, Family Law of Kosovo, Law No.2004/32. (Prishtina: Official gazette of the
provisional institutions of self-government in Kosovo, 2004).
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Ministry of Justice, 2012), pg. 120.
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Ministry of Justice, 2012), pg. 123.
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in terms of the value of the gift, such a thing is done by the commentary of the law, which
determines the ownership depending on the value of the gift and its destination.

Another way of creating separated property is through the division of joint property.
Regardless of whether the separation is done by agreement or by a court decision, the parts divided

between the spouses will be a separate property4®

. The procedure of division of joint property
can be done during marriage or in case of divorce

While the part which presents the most dilemmas and ambiguities is the ownership of a
work of art, intellectual work or intellectual property, which according to the Law on Family is
considered a separated property. The first part of this article is clear because any intellectual work
be it in the field of art, science or literature (copyright) or any discovery that is usable in industry
(industrial property right) created by a spouse will be his separated property. The same regulation
is foreseen by the Law on Copyright and other related rights which states that copyright belongs
to the author for the fact of its creation. But from the fact that copyright contains moral, property
and other rights, then conflicts can arise here as well**’. If a spouse is the author of a deed and
from this deed he realizes income then the profit realized from this property will be a separate or
joint property? In this case, the legislator has not provided a solution for these cases when the
author (spouse) has created the intellectual work during the marriage. Although the intellectual
work is a product of his mind, but in some way the other spouse may have contributed to its
creation. This contribution may have been given through the time he was absent until the work
was created, or through inspiration. A different approach that is most reasonably proposed by law
commentators is that of family law in Croatia. According to the legislator in Croatia, the author's
work is considered a separated property, while the profit realized from this property is considered
as the joint property of the spouses'“8. Even though family law has provided as a separated property
the object of intellectual property, it would be more reasonable that the profit realized from this
property to be considered joint by the fact that the spouse live together and in some way contribute

to the creation of intellectual property.

146 Assembly of the Republic of Kosovo, Family Law of Kosovo, Law No.2004/32, Article 46.3. (Prishtina: Official
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3.1.2 Joint property of spouse

The property relationship between the spouses which arises as a result of the marriage bond
is also the creation of joint property. The main purpose of marriage is to live together and start a
family. However, the cohabitation of the spouses also leads to the creation of property, which
according to all legislations is considered the joint property of the spouses. Since in Kosovo the
property regime by contract is not yet regulated by law, then from the moment of marriage the
spouses enter into legal property regime. According to the law on the family in Kosovo, in addition
to the personal rights and obligations that are created between the spouses, the rights and property
obligations are also created. Thus spouses from the moment of marriage begin to create their
wealth.

Joint property of spouses is regulated by the family law, but since we are dealing with
property, the norms of the law on property and other property rights are also related here.
According to this law, ownership is the full right to an item, where the owner can dispose of the
item at will, especially to own and use it, to dispose it and to exclude others from any influence®.
Whereas in cases where several persons have the right of ownership over an item in such a way
that their parts are not fixed, then they are joint owners'®. In this case it is stipulated that joint
ownership can be established either by law or by contract. Regarding ownership of spouses is
created through the law, where the norms of family law apply to the spouses, when it is shown
more specifically how this property can be created and how it can be divided.

The family law in Kosovo, in addition to regulating separate property, has regulated also
joint property, defining how it is created and how it can be divided. Due to the importance it has
in the marital life, article 47 of the law stipulates that the joint property of the spouses is the
property acquired through work during the continuation of the marriage, as well as the income
deriving from such property. Also in the same article it is defined that as common property are
considered the real and obligatory rights as well as the property gained through gambling.

Spouses are joint owners in equal parts of the joint property unless otherwise agreed®!. This part

149 Assembly of the Republic of Kosovo, Law no. 03/I-154 on property and other real rights, Article 18. (Prishtina:
Official Gazette of the Republic of Kosovo, 2019).
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151 Assembly of the Republic of Kosovo, Family Law of Kosovo, Law No.2004/32, Article 46.3. (Prishtina: Official
gazette of the provisional institutions of self-government in Kosovo, 2004).
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of the law, respectively Article 47 which defines the way of creating joint property is amended
and supplemented by explaining more precisely the ways of gaining and sharing this property
between spouses. The reasons that led to the amendment of this law will be elaborated in other
part of this paper.

The Law on Amending and Supplementing the Law on Family has defined the joint property
of spouses a little differently. Here the joint property of the spouses is the property acquired with
the joint contribution during the continuation of the marriage as well as the income deriving from
it?2, The essential change in this case has occurred through the change of the way of creating the
joint property. While the basic law states that the joint property of the spouses is created through
work, now the joint property is created through the joint contribution of the spouses in the creation
of the joint property. Also through the change of the law on family are specified the ways of
contribution which can be made through personal income and other incomes of each spouse and
the help of the spouse close to the other spouse, such as child care, housework, care and
maintenance of property, as well as any other form of work and cooperation related to the
administration, maintenance and enhancement of common property*3,

If we go back to the Commentary on the law to see how the joint property of the spouses is
interpreted, two conditions emerge which are required in order to create the joint property of the
spouses. These conditions are the existence of marriage and the acquisition of property by joint
work during marriage®®*. The existence of marriage is very necessary because without marriage,
we cannot even talk about the joint property of the spouses. However, the reason why the existence
of marriage is required is that the couple has entered into marriage for the purpose of living
together, which is the main purpose of marriage. So, cohabitation is a precondition for the creation
of common property. What should be emphasized is that if the spouses have entered into marriage
but they do not live together and do not want to live together and they have made this known to
each other, so the main purpose of marriage is not fulfilled, then the wealth created in these

circumstances is considered separated property*>°.

152 Assembly of the Republic of Kosovo, Law no. 06/1-077 on amending and supplementing the family law of Kosovo
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The second condition which is required to exist in order to create joint property is work.
Although in the basic family law the joint property is created through joint work during the
continuation of the marriage, the commentator of the law specifies that in case of work we should
understand not only the activities that bring economic value but also actions and activities that
affect the fulfillment of family needs such as home maintenance, care and education of children,
care and protection of property, etc. The work that spouses can do in order to create joint property
can be individual and joint. So, the main difference that exists between the basic law of the family
and the Law on amending and supplementing of Law on the Family is only the specification of
how the joint property can be created.

Thus, through the change, the dilemmas that the judge may have during the application of
the law have been removed in order to differentiate which property is a separate property and
which is joint. In a judgment of the Basic Court in Prishtina, in the lawsuit filed by the plaintiff
for the division of the joint property of the spouses, the court has rendered a judgment for the
division of the joint property equally between the spouses. The court came to this decision through
the evaluation of the financial expert who evaluated the contribution of each spouse as well as the
help of one spouse to the other spouse, managing household chores, raising and caring for children
and the spouse's contribution through work in the outside world*®®. Although in this situation the
financial expert has evaluated the contribution of both spouses, what is unacceptable is that one
spouse (husband) has contributed to the creation of marital wealth through work in the outside
world, while the wife has also created income through work but has also contributed to the
maintenance of the family, the upbringing and maintenance of children which contribution should
be appreciated. As can be seen, the common property is divided equally because the criteria
required by law for the creation of the common property are met, but the evaluation of the
contribution is not done fairly. The court took into account the contributions of both spouses but
did not evaluate them properly.

According to many evidences, if a spouse is not employed, then his / her contribution to
household chores is estimated as a minimum wage in Kosovo. For this reason it would probably
be much more reasonable for the joint property of the spouses to be considered all the property
that the spouses have created from the moment of the marriage. So, as criteria not to consider their

contributions but only the moment of entering the marriage.

156 Basic Court of Prishtina, Judgment, C.nr.48/2008, (Prishtina: 24.01.2018).
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Another way to create joint property of spouses is through gambling. Although the Law on
Family does not further specify this article but only states "Spouses' property acquired jointly
through gambling is considered joint property”. An important explanation is given by the word
"jointly", which should mean that if the spouses with their joint property have played and gained
wealth then this property it will be joint property. However, in order to remove the dilemmas, it
would be much better to clarify in which cases the wealth gained through gambling will be
common and in which situations the situation will be separated.

The spouses are joint owners in equal shares in all the joint property unless otherwise
agreed. Although the marriage contract is not yet allowed in the Kosovo legislative system,
spouses can make agreement for the administration or division of joint property. In cases when
the spouses do not reach an agreement for the division of the joint property, then it is the court
that makes the division of the joint property of spouses. Since the property of the spouses is the
totality of things and other property rights, then in all the property of the spouses the principle
of unity of property is realized and in this way it is divided proportionally between the spouses
based on their contribution. So the court determines the contribution to all the items that are the
object of the common property®®’. This practice should be followed in cases when the spouses

do not reach an agreement for division of property according to their will but leave it to the court.

3.1.2.1 Administration of joint property and contractual agreements for possession

and administration

The joint property of the spouses is the property which is created with the work and
contribution of the spouses during the married life. This property is created as a result of the law
and its owners are the spouses. Spouses as owners of this property are called joint owners since
they are owners of an item but their parts are not fixed'®®. Since the spouses are joint owners of
the property that they create together, then by law are determined the manner of administration

and disposition of this property. The law on the family, which regulates the joint property of the
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spouses, has determined that the spouses administer and dispose of the joint property jointly and
by agreement (article 49). If the question arises what we mean by property administration, we
could probably be guided in the Law on Property and other property rights where administration
means the care, maintenance, use and regular repair of joint ownership, entering into various
contracts, etc. %°. While the right of disposition means the highest authorizations that the holder
has on the right of ownership, which includes sale, donation, destruction, pledge®®. In this case
the spouses are authorized to jointly and by agreement administer and dispose of the joint property.
They must administer and dispose it by agreement, which in this case means understanding
between them, because it is known that this property was created jointly and both spouses have
equal rights over this property.

The rights that the spouses have over their joint property but which is immovable must be
registered in the name of both spouses. The purpose of registering in the public book is to know
who the owner of that property is and what rights the holders have over that immovable property.
Since the joint property is owned by the two spouses who administer and dispose of their property,
then the law stipulates that this property be registered in the name of both spouses®l. However,
the law in this case has also provided the case that if the joint property of the spouses is registered
only in the name of one spouse, it is considered that the registration is done in the name of both
spouses. This is done to make it impossible for the registering spouse to alienate the joint property
without the consent of the other spouse.

The registration of a property is done in the municipal cadastral office by submitting certain
documents based on law no. 2002/5 on the establishment of the register of property rights
Immovable®?. In addition to other data required by the cadastral office is the contract concluded
before the notary. In this case this contract must be concluded in the presence of the seller and the
buyer, where both parties must be present with their spouses. The presence of the spouses is done
in order to meet the legal criteria for the registration of joint ownership to be done in the name of

both spouses or not to alienate the property without the consent of the other spouse. Despite this,
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our legislation does not provide any mechanism to prevent the alienation or registration of joint
ownership without the consent of one spouse. Perhaps it would be appropriate for the contracting
parties to present a certificate of marital status in the case of concluding contracts for the revocation
of property. In case when it is evidenced that one of the contracting parties is married, the contract
should not be allowed without the consent of the other spouse.

The registration of joint property of the spouse in the name of only one spouse has also been
a concern of the Government of Kosovo. This concern has come as a result of the extremely low
number of female owners. To increase the percentage, in 2016 the Government of Kosovo issued
an administrative instruction to remove registration fees for properties registered in the name of
both spouses. Thus all properties registered in the name of both spouses are exempt from the
registration fee!®. This guideline was implemented by the Kosovo Cadastral Agency and
represents an affirmative action to increase gender equality in property rights. Initially, this
instruction was issued for a period of one year, but due to its effectiveness, it was continued for
another three years. In this way, through another instruction, these affirmative measures are
continued until 2021%4, Affirmative measures for the registration of property in the name of both
spouses has raised the awareness of citizens about their property rights and has increased the

number of female owners.

Fig.1. Registered properties in Kosovo- 2021
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In the cadastral agency in Kosovo in 2021 out of 560,097 registered properties, 80.26% are
male owners while 17.87%%%° are female owners. While the number of cases of registration of
joint ownership in the name of both spouses differs from municipality to municipality but there is
a significant increase in numbers. In the municipality of Ferizaj in 2015 were registered in the
name of two spouses’ only one property while in 2016 this figure increased to 328, while in 2017
to 99. In the municipality of Kaganik in 2015 only 2 properties were registered in the name of both
spouses, in 2016 there were 78 cases while in 2017 this figure was 15 cases. In the municipality
of Drenas from 7 cases it increased to 22 cases, while in the municipality of Lipjan from 2 cases
to 22166,

Fig.2. Registration of property in the name of both spouses
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Source: Organization Polis, Equal Property Rights, Report on the implementation of Administrative Instruction
03/2016, 2017.

These statistics show an advancement of Kosovar society and a better opportunity to

implement family law. In cases where the property is registered in the name of both spouses, it is
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impossible to alienate the joint property without the consent of both spouses and on the other hand
it shows that the measures imposed by the government have reached to some extent to increase the
number of women owners.

The only contract that the spouses can enter into regarding the joint property is the contract
for administration and disposition of the joint property. According to the law on family, it is
allowed to enter into a contract between spouses where the administration and disposition of
property is entrusted only to one spouse. This contract can only be made for administration or only
for disposal®®’. Such a contract which is concluded before the notary gives the right to one spouse
to administer or dispose of the joint property but also on the other hand to appear as a representative
of the other spouse®®®. The contract which is concluded for administration includes the possession
within the framework of regular activities, unless otherwise provided in the contract. For this
reason the contracts for administration and disposal must be precise and detailed in order to be

fulfilled properly.

3.1.2.2 Division of joint property of spouse

The joint property of the spouses is created as a result of the work, contribution and joint life
of the spouses. This wealth will not be able to be created if the spouses do not live together or aim
at living together and without their joint contribution. The fact that this property is called joint
property is because spouses do not know their real parts. Thus, property includes the totality of
things and other subjective rights and the principle of unity of property is applied to it. Which
means that the spouses are the owners of all the property and not on the items separately.

Since the spouses as owners of this property do not know the real parts of the property, this
property at a certain moment may even be divided. The division of joint property means that each
spouse becomes the owner of a part of the property in order to freely administer and dispose of
that property. The spouses have the right to divide the joint property during the marriage but also

after the dissolution of the marriage.
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Regardless of when the division of the joint property is requested, the Kosovar legislator has
reminded that the right to property is a fundamental human right and that neither of the spouses
can be deprived of his property arbitrarily®®. This principle is based on the Constitution of the
Republic of Kosovo, which states that no one can be deprived of property arbitrarily except in

cases provided by law!"

. This right is also enjoyed by the spouses in relation to the joint property.
In addition to what is provided in the Constitution, this principle also derives from international
conventions’®. Through international protection, spouses enjoy the right to request the division of
joint property at any time in order to become the owners of the part that belongs to them from the
joint property. The protection that spouses enjoy does not only mean the protection that spouses
have against each other but also against third parties.

The law on family has provided the possibility that spouses can divide their joint property
where the main principle is that neither spouse is deprived of the right of ownership arbitrarily.
Through this principle is achieved not only equality between spouses but also the protection of
spouses in terms of property rights. In this way the spouses cannot be deprived of the right to joint
ownership regardless of the actions that have taken place between the spouses. The right to
property is guaranteed even if the marriage is dissolved due to the violation of fidelity, extramarital
union, etc. So in our legal system there is no provision that the denial of property to spouses be
seen as a sanction. There is never a possibility that a spouse will be deprived of his right to joint
property unless the general interest is in question or if the item has been used to commit a criminal
offense and is confiscated by the competent authorities!’?. Spouses enjoy protection even if their
joint property is endangered by third parties. They can exercise this protection by using all lawsuits
for the protection of their joint property but also lawsuits for the protection of possession’®. In
this way the spouses can enjoy their property but also to exclude others from unauthorized use, but
at the same time to protect themselves from each other whenever one spouse intentionally or by

negligence wants to deprive the other spouse of the right to joint property.
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3.1.2.3 Division with agreement

The division of the joint marital property can be done in two ways: by agreement and by
court decision. The division of the joint property can be done at any time when this is requested
by the spouses themselves or a third person who has a legal interest for the division of this
property. The first way to divide the property is through an agreement between the spouses. The
spouses are authorized by law at any time to share the property which is created during the marital
life and thus create separate property from the joint property'’*. This way of dividing the property
is considered as a peaceful division of the joint property since the spouses, based on their will and
understanding, make an agreement to share their property created in the marriage.

The division of joint property through the agreement of the spouses comes as a result of
not being able to enter into a marital or premarital contract. In this case the only option that the
spouses have to share their property is through the property sharing agreement. The difference
between an agreement for the division of joint property and marital contracts is that in these
agreements the spouses only share their joint property which has already been created. This
agreement can be made during the continuation of the marriage or in case of divorce. As a result
of the conclusion of this agreement, the joint property is extinguished and the creation of separate
property is created, where the spouses gain authorization in the parts that have divided them.

If we start from article 47 which states that "the spouses are joint owners in equal parts of
the joint property, unless otherwise agreed”, then we can conclude that the spouses through this
agreement can make the division of property according to their assessment. In fact, this way of
dividing the joint property gives the spouses the opportunity to share the joint property according
to their assessment. Otherwise, who knows better than the spouses the contribution that each
spouse has given in the creation of the joint property. Also, through this way of dividing the joint
property, the spouses escape the court procedure and even the unfair division that the court can
make. If the agreement for the division of the joint property is made while the spouses are still
married, then the joint property terminates until the moment of the conclusion of this agreement.

Since the spouses are still married they start creating the joint property again. Whereas if the

174 Assembly of the Republic of Kosovo, Family Law of Kosovo, Law No.2004/32, Article 53.1. (Prishtina: Official
gazette of the provisional institutions of self-government in Kosovo, 2004).
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spouses are divorced then the agreement for division of property applies to all joint property and
in this case between the spouses is not created joint property jet.

Agreements for the division of joint property spouses have the right to make it at any time,
so that they become the owners of separate parts'’®. By agreement they can divide the items and
in this way they create separate ownership in each item, as opposed to separation by court
decision, where the division of property is done by determining the shares of the spouses in the
joint property!’®. Thus, the agreement for division of property is considered as an opportunity not
to create co-ownership but separate property.

The law on family does not mention it, but if we are based on other laws, depending on the
type of thing, the difference is made in the formal aspect of the agreement. The commentary of
the family law does the same, where it is quoted that the distribution of movable property can be
done by verbal, written or notarial agreement. But the same cannot be applied when dealing with
immovable property. When we are dealing with immovable property, a contract for division of
the common property is obligatorily required, since this serves as a legal title for the registration
of ownership. In fact, the law on the family has stipulated that all agreements for the division of
joint property have to be made in writing in accordance with the formal requirements set out in
the applicable laws. In this case, the legal norms of other laws are expressed, which regulate in
more detail the conclusion of contracts and the acquisition of property.

The agreement for division of the joint property can be concluded before the notary who is
authorized by law to enter into such an agreement'’’. Since this agreement creates separate
property, this must be registered in the register of immovable rights in the name of the winning
spouse. In this case, in order to acquire the right of ownership over immovable property, a valid
legal work is required and the registration of this right in the register of immovable rights’®. As
for the conditions that a contract must fulfill in order to be valid, they are defined in the law on

obligatory relations, where the contract for the transfer of the immovable title must be in

175 Assembly of the Republic of Kosovo, Family Law of Kosovo, Law N0.2004/32, Article 53.2. (Prishtina: Official
gazette of the provisional institutions of self-government in Kosovo, 2004).
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writing™. If this is not done, except for the violation of the law which requires the formal side of
the conclusion of this contract, it will not be possible to register the property, already separate in
the name of the spouse.

In this way the spouses are encouraged to divide their joint property by agreement, not only
because the separation is done fairly but also because of the speed that this way of separation has.
In this way the spouses manage to properly share their wealth created together, but also save time
from court proceedings which are longer, and in the end the decision may be unfair to one spouse.
The possibility is not ruled out that for a part of the common property an agreement will be
concluded, while for the other part the court will decide with its division. But it should be known
that for property issues the court does not take care ex-officio and for this reason they should with
lawsuit the court for the part of the property for which there is a dispute to decide the court. In
this case the decision of the court will have the force of legal title for the acquisition of ownership

over that property.

3.1.2.4 Division of joint property when there is no agreement and its evaluation

Spouses from the moment they enter into marriage and start living together begin to create
their common wealth. However, since the legislative system in Kosovo does not provide the
possibility of concluding a marriage contract, then they are forced to enter into legal regime, so
they begin to create joint property. As a result, the spouses with their contribution create the joint
property, but which can be divided at any time. The division of this property can be divided by
agreement between the spouses, but there may come a time when the spouses cannot reach such
an agreement and for this reason they can go to court for the division of joint property. Since in
the case of spouses we are dealing with the creation of joint property and the spouses as its owner
do not know the parts of the property, in different situations they may ask to know which part of
this property is theirs. The purpose of the division of joint ownership is to turn it into separate
property. Especially the division of the joint property is expressed in cases of divorce but it does

not mean that only in case of divorce they can share the joint property.

179 Assembly of the Republic of Kosovo, Law no. 04/I-077 on obligational relationship, no. 16, Article 52, 2012.
Prishtina: Official Gazette of the Republic of Kosovo.
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By law, spouses may at any time determine or request that their shares in the joint property
be determined®®. According to this legal definition, the spouses can by agreement determine their
shares in the joint property, while in case of disagreement they can ask the court to divide the joint
property. In this situation the court must divide the joint property of the spouses whenever this is
requested by the spouses themselves. This division of the joint property is requested by the spouses
when they have failed to make an agreement. The court is obliged to base its decision on the
division of the joint property on the contribution of each spouse and this should also include the
assistance provided by the spouses to each other such as child support, household chores and co-
operation in administration, maintenance and increase of common property*8t. The family law only
stipulates that in case of disagreement between the spouses over the division of the joint property,
this division is made by the court. But it has not been determined according to which procedure
this division will be made. But knowing that spouses are owners of joint property equally then it
is thought that the procedure for the division of joint property begins in a non-contentious
procedure with a written proposal. This proposal can be made by one spouse or both together®?,
More precisely, if the right to an item is disputed between the parties or the volume of the right is
disputed, then the court instructs the parties to initiate contentious procedures within 15 days for
the determination of this right*3. Although this solution is not foreseen exclusively for the issues
of joint ownership of the spouses, but in its absence this solution foreseen by the law of uncontested
procedure can be expressed.

The determination of the shares in the joint property is determined using the criteria defined
in the Law on Family, where the spouses are owners in equal parts of this property. However,
considering that this property is created with the joint contribution of the spouses and this
contribution is different, because the spouses never give the same contribution, then the law has
provided a deviation from equal separation. Although the main principle is that the court divides
the property equally, the court is still given the opportunity to determine a larger part of the

property to one spouse over an item or right, if that item or right is economically independent from

180 Assembly of the Republic of Kosovo, Family Law of Kosovo, Law No.2004/32, Article 53.2. (Prishtina: Official
gazette of the provisional institutions of self-government in Kosovo, 2004).

181 |bid, article 54.1.

182 Haxhi Gashi, Abdulla Aliu and Adem.Vokshi, Commentary on the Family Law in Kosovo (Prishtina: GIZ, 2012),
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183 Assembly of the Republic of Kosovo, Law no. 03/I-007 on out contentious procedure, Article 194. (Prishtina:
Official gazette of the provisional institutions of self-government in Kosovo, 2009).
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other items and rights and the spouse for the acquisition of that item or right has participated with
his income from the special property. In this situation the court may give to one spouse the right
to one thing more than the other spouse or the proportion of separation will not be 50:50 if the
spouse proves that he has committed income from his separate property for the acquisition of that
item. While another interpretation given in the commentary of the law is that one spouse can be
given the right of ownership in the proportion 2/3 while the other 1/3, if the spouse has committed
to the acquisition of that thing is with his special property in addition to the joint contribution in
the acquisition of that item.

The joint property of the spouses can be claimed at any time, i.e. during the marriage but also
after the end of the marriage. Unfortunately, no case has yet been identified in court that the
spouses have sought the division of the joint property while they are still married. For this reason
the division of the joint property comes into expression after the end of the marriage. The marriage
ends in several ways, such as death, the declaration of the missing spouse as die, and the divorce
or annulment of the marriage. The most frequent cases in the courts are related to the request of
the spouses for division of the joint property after they are divorced. This division of the joint
property is as a consequence of the divorce, where the law on family states that one of the
consequences of the divorce is the division of the joint property®*. Therefore, the spouses at the
time of divorce can ask the court to make the division of the joint property, if they have not reached
an agreement on this issue. But spouses can also ask the court to divide the joint property even
after the divorce process is over. However, since the procedure for the division of the joint property
is extended, then the court instructs the parties to resolve this dispute in another procedure, ie
separately from the divorce procedure®. This has been the case in most court decisions taken by
the courts in Kosovo. In the judgment given by the Basic Court in Prishtina, the court in separate
proceedings from that of divorce has decided to divide the joint property of the spouses with the
initiation of the procedure through the lawsuit'®. The Law on Family has also determined what

will happen to the debts deriving from the common property. More specifically, the debts of the

184 Assembly of the Republic of Kosovo, Family Law of Kosovo, Law N0.2004/32, Article 89. (Prishtina: Official
gazette of the provisional institutions of self-government in Kosovo, 2004).
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joint property will be calculated in the share of each spouse®®’. By this we mean that each spouse,
in addition to the share he receives from the joint property, is also charged with the debts deriving
from this property that he receives. This burden is also provided in Article 57 of Family Law which
defines the responsibilities of the spouses, which states that the spouses are responsible for their
personal obligations resulting from the divided property and for their obligations resulting from
their share in the joint property. In this case the court must distinguish whether the obligations
created by the spouses are joint obligations or are obligations that the spouse has created for
personal needs. For this reason, individual obligations must be differentiated from the joint
obligations that spouses have for third parties.

The division of joint property has an impact, including the division of items which are part
of the joint property but which are used only by one spouse for the exercise of his profession or
craft. In this situation, the legislator has foreseen that these items belong to the spouse who uses
them, while exceptionally when the value of these items is proportionally greater than the total
value of all the common property, then the court divides these items as well. But if the spouse who
uses these items agrees that he / she will compensate the other spouse a sum of money so that these
items belong to him / her then the court can act in this way*. This way of dividing the property
is done in order not to damage the exercise of the profession or craft of one spouse, but on the
other hand if this wealth was created with the contribution of both spouses, then the other spouse
should be compensated for these items. As for personal belongings, although it is understandable
that they belong to the spouse who used them, in cases where their value is proportionally greater

than the total value of the joint property, it should also be divided between two spouses.

187 Assembly of the Republic of Kosovo, Family Law of Kosovo, Law N0.2004/32, Article 90. (Prishtina: Official
gazette of the provisional institutions of self-government in Kosovo, 2004).
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3.2 Judicial decision on disputes over who will give the right to live in the
future in the marital home

The house where the spouses lived and considered it as their family home is one of the biggest
problems of the court. Basically, if the house was built with the contribution of both spouses, then
both spouses are joint owners of that house. But at the moment of the couple's separation, then
the biggest fight is over who will have that house left. This problem always comes to the fore
when there is disagreement between the couple. The Family Law regulates this issue but
minimally stipulating that the court must decide on these issues in each individual case and that
the decision must be made taking into account the welfare of the children and the social welfare
of the spouse®. The court has the discretion to decide to whom will be left the house, but the
decision will be made in each case separately. The law in this case obliges the court to make this
decision taking into account the welfare of the children and the social position of the spouse. So,
based on what is defined in the law, it is meant that the parent whose children are left in the care
of him should also be given priority to live in the marital home. It is important that the well-being
of the children is a priority when deciding who have the right to live in the marital home. Although
this court decision must come after one spouse has made a request to be given the right to live in
the marital home and that this request has been made after there is a dispute between the spouses
regarding this issue. In most cases couples who share their property, the only joint property they
have is the house in which they lived. If we start from this perspective, it means that the spouse
who leaves the children in care also gains the right to continue living at home.

But how does this issue stand in practice, or how have the courts acted, in its implementation?
In many judgments where couples are divorced, the spouses have not applied for the right to live
in the marital home. In these judgments, the court according to the lawsuit of the spouses has only
decided for divorce and for the trust of the child to one parent. The court gives the trust of the
child to the parent according to the proposal of the center for social work®°. This court decision
comes in cases when there is a dispute between the parents regarding the trust of the children. In
Judgment C.nr.566 / 15 given by the Basic Court of Prishtina, it was decided only for the
dissolution of the marriage and the trust of the children. In this case, the court has decided that

189 Assembly of the Republic of Kosovo, Family Law of Kosovo, Law N0.2004/32, Article 95. (Prishtina: Official
gazette of the provisional institutions of self-government in Kosovo, 2004).
190 Basic Court of Prishtina, C.nr. 3140/18, 2019:191578. (Prishtina: 29.11.2019).
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the minor child should be entrusted to the mother after assessing that the mother meets the
conditions that ensure the well-being of the child*®X. But in another judgment, the court ruled that
the minor children be entrusted to the custody and education to the father on the grounds that the
mother does not have the financial condition to care for them?92, The same practice is followed in
many court decisions, as parents have not claimed the right to continue living in a marital home.

Since in the family law in Kosovo, no greater attention has been given to who should be left
to the marital home or in what conditions and circumstances, then it would be reasonable and
necessary to pay more attention to this issue. This issue should be treated more carefully and
given greater protection because in these issue customary law also has a great influence. This is
because it is common that whenever the relationship between the couple is aggravated or broken,
it is the woman who takes the children and leaves the house. Mostly the wife returns to the parents'
house while the husband continues to live in the house where the couple lived until the moment
of separation. In this circumstance if the children are taken by the wife then the children can be
traumatized because they change their place of residence and also the district where they lived.
So, it changes the way of life. Although the law states that the court decides who will live in the
marital home at the request of one of the spouses and makes the decision by evaluating each
individual case, it would be more reasonable for this issue to be dealt with more widely as in other
European countries. It is natural that the court should decide about the marital home, but this
decision should be made in favor of the spouse who has the most needs, especially the one who
leaves the minor children under guardianship. Through this mechanism, a special protection is
provided to the marital home and encourages the spouses to invest in this property for the whole
family%,

If the Swedish legislature is taken into account, it has provided that the marital home be given
for use to the spouse who is most in need to continue living in that home by reducing it from joint
ownership!®. A different regulation is provided in French legislation, where it is provided that if

the marriage house is a joint property the court may decide that it be left to use one spouse for a
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period of 5 years and then court decided on its separation'®. While a more detailed and different
arrangement than some European countries is in Bulgaria. Under Bulgarian law in divorce cases,
the court has the official duty to decide who will be given the right to live in the marital home.
The criteria of who should be given the right to continue living in the marital home are also set in
detail, and this decision is always made taking into account the needs of each spouse and
especially the interests of the child. So in cases where the spouses did not have children then the
marital house is left to the spouse who needs it most, while when the spouses had children then
the house should be given to the spouse whose children are left in custody and education (for a
period of set time)*°®.

What should be appreciated is that the marital home has been given a special treatment
through which the interests of both children and parents are protected. Considering the treatment
given to the marital home in many European countries, it would be reasonable for the marriage
house to enjoy a special treatment in Kosovo as well. This treatment would be necessary in the
first place to remove the mentality that the woman is the one who should leave the house
regardless of whether she takes the children with her or not. Also the special treatment of the
marital home would make the spouses aware to claim their rights but always keeping in mind the
interests of the children.

It is important for the law to specify precisely who has the priority to continue living in the
marital home, under what circumstances this right ends and within what timeframe the court must
decide on these issues. This is because these procedures are considered urgent and the court
should not extend them as much as those for the division of common property. While the most
important thing is that the issue of marital home to be an official duty of the court. So, the court

has to decide on the marital home ex officio despite the request of the spouses.

19 Angel Ristov, “The Legal Status of the Marital Home in the Macedonian and Comparative Law”, Iustinianus
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3.3 Causes for changing the Family law with an emphasis on the notion of
joint property and its effects in practical cases

The joint property of spouses should be divided equally, because the spouses jointly,
according to their ability, contribute to the creation of this property. If we based to the commentary
of the Family Law in Kosovo it is stated that the joint property of spouses should be shared equally.
But if one of the spouses disagrees with this equal division, then each individual's contribution to
the creation of joint property of spouse must be assessed, which means that each one gets what
he/she belongs to!®”. The court in this case must make the assessment of the contribution of each
spouse and this assessment will be made not only by taking into consideration the personal income
and other monetary income but also the assistance that the spouse affords to the other spouse,
childcare, the management of housework, the maintenance and maintenance of property and any
other form of work and cooperation related to the administration, maintenance and enhancement
of property. Also in this commentary it is stated that the court made this assessment based on the
statements and the evidence that each spouse brings and also on the evaluation made by the
experts'®®. Such an interpretation of legal provisions has caused confusion in court proceedings
because they have required from spouses to prove through financial evidence their contribution to
the creation of marital property!®. And this is even more difficult when it is known that the
contribution to household chores has no invoice. These jobs in most cases are done by women and
they find it difficult to prove this in court.

Based on this interpretation, the Basic Court in Prizren also acted, rejecting as unfounded the
wife's request for division of marital property because it failed to provide evidence for the

200 1n 2016, the Government of Kosovo

contribution it has given in the creation of this property
has issued Administrative Instruction No. 03/2016 on Special Measures for the Registration of
Joint immovable property on behalf of two spouses, which aimed to stimulate the registration of

immovable property on behalf of both spouses in public registers in order to achieve gender
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equality and strengthen the economic position of women?®*. Under this instruction, any joint
property registered on behalf of one spouse will be considered to be on behalf of both spouses and
also spouses who register joint property on behalf of both spouses will be exempted from the
registration fee property for two years. Despite these affirmative measures, the number of women
registered as property owners in Kosovo remains low.

From 525,827 registered properties in Kosovo, only 17.09% of them own women, while
80.23% are male owners and 1.87% are legal person?®2, Despite the affirmative measures, it is
again low the number of registered women as owners maybe because the impact of the customary
right, where the property is registered only in the name of men. Also in a report issued by the
ombudsman, it is considered that women are not treated equally with men in terms of property
rights despite the legal equality and affirmative measures taken by the government to strengthen
its position. This is considered a major barrier to an independent woman's life and its

subordination®®

. According to author Mandro-Balili, contributions to the family can be visible or
invisible. A woman is generally considered to be the main contributor to some work that is unpaid
but necessary for the family's interest. Thus, in the event of a divorce, a spouse who has left behind
his career and qualifications for family interests, this fact will negatively affect his/her economic
and financial status, thereby she giving the message of equality and non-discrimination, which is
acquired during marriage is a joint contribution of both spouses?®.

Based on the level of employment of women in Kosovo in 2018, only 12.3% of women are
employed while men 44.3%?% (Statistics, 2019).If we look from this point of view the contribution
of women with personal income to the joint property will be low because the number of women
who are employed is too low. Thus, women in Kosovo, apart from those who are employed,
contribute to the creation of joint property through engagement in housework, childcare and other
forms of marital support.

But what has happened in practice? According to the initiator for the amendment and
supplementation of the Family Law, injustice to women happens during the request for assessment

of the contribution by the courts and its interpretation is mainly based on the monetary contribution
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of spouse?%

. While the value that is determined for the work of women at home according to the
court is equal to the minimum wage in Kosovo - 130 euros a month and for this reason it is shared
very little property for women and making it even more difficult life and her existence?®’. Based
on some research that has been done and that has result to the proposal for the change of family
law, precisely in the change of articles related to common property have to do with discrimination
and injustices that have been done to women in terms of appreciation of their contribution to the
creation of the joint property. The biggest injustices are that most women have not managed to
get a share of the joint property because they have failed to prove that they have contributed to the
creation of this property. Some women have not been able to participate in the joint property
because their property was not registered in the name of both spouses but in the name of husband
parent?%8, All these difficulties that women have encountered in gaining part of their joint property
and the low appreciation of their contribution have led to the amendment of the Family Law.

The joint property of the spouses, based on the law in force, is created with equal work and
contribution of both spouses and the two spouses are joint owner of this property. This property
will be shared equally among spouse. The situation varies when one of the spouses disagrees with
the equitable sharing of the joint property, where the court then has to assess the contribution of
each spouse through evidence and evaluation made by the experts?®®

Due to this assessment of the woman's contribution to the joint property and the court's claim
that the spouse who claims to have contributed to the joint property to prove through evidence and
facts, has changed the family law and this change of law has entered into force in January 2019.
Under the amended and supplemented of family law, the joint property of spouses is the property
acquired through the joint contribution of spouses during marriage and the income derived from
such property. While it is specified that the joint contribution of the spouses is the personal income
and other income of each spouse and the spouse’s approach to the other spouse, such as childcare,
home affairs, caretaking and maintenance of property and any other form of work and cooperation

regarding the administration, maintenance and addition of common property. The joint
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contribution of spouses during the continuation of marriage to acquire joint property is considered
equivalent?10,

The purpose of the law amendment was that the courts did not assess only the contribution
of spouses solely from the monetary point, but the nonmonetary contribution that women make,
through housework, child raising and care, marital support. So that joint property have to be shared
in equal parts with the aim that woman after divorce is not left without property and in a worse

economic condition.

210 Assembly of the Republic of Kosovo, Law on amendment and supplementation of Law no. 2004/32 on the family
law of Kosova, Article. 1. (Prishtina: Official gazette of the provisional institutions of self-government in Kosovo,
2018).
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3.4 Innovations in the regulation of property relations of spouses according
to the Draft Civil Code of Kosovo

The need to complete the legal infrastructure in the field of civil law has pushed the
Government of the Republic of Kosovo to take an important step, that of issuing the Civil Code.
Thus, the Ministry of Justice with decision no. 09/18 of 11.03.2015 has established a commission
for the drafting of the Civil Code in cooperation with the EU project "Support to the drafting of
the Civil Code and regulation of property issues"?1. After two years of work for the drafting of
the Project, the initial draft of the Civil Code of the Republic of Kosovo has been finalized, while
with decision no. 10/115 dated 09.11.2016 the government authorized the Minister of Justice to
finalize the final draft. With this authorization, the Ministry established a working group divided
into several subgroups who worked in a transparent and comprehensive manner and on 29.11.2019
the final draft of the Civil Code of the Republic of Kosovo was finalized. Although this Draft Code
has not yet been approved by the Assembly of Kosovo, but from the fact that it is final draft we
will see what are the innovations or changes that differ from the current legal regulation especially
in matters of marital property.

The first innovation that is noticed and has been added to the Draft Civil Code of Kosovo
regarding the property regime, is the procedure for marriage. More precisely, Article 1150
stipulates that it is the official duty of the registrar (the official person who binds the marriage), to
notify the future spouses that with the conclusion of the marriage they enter into the legal property
regime of the marriage (where the share in ownership is equal) unless they have concluded a
contract for the special regime?2. So, the most important innovation that represents a turning point
for the property life of the spouses is the possibility that they can enter into other regime the one
provided so far, through the conclusion of a contract.

Since spouses through this Code have the right to enter into a marital contract to regulate
their property regime, then the property regime of the spouses has been clarified in more detail.

The property of the spouses can be separate and joint. Separate property will be property
acquired before the marriage or the property which is created after the marriage through

inheritance, gift or any other form defined by the Code. Whereas the joint property is the property

211 Ministry of Justice, Project- Civil Code of the Republic of Kosovo. https://md.rks-gov.net/page.aspx?id=2,94, 24
September 2018 (accessed 03 March 2020).
212 |bid., 2018, article 1150
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acquired by joint work or divided work as well as the incomes deriving from this property unless
otherwise determined by a premarital or marital contract?®®. This definition of joint property of
spouses differs from the one that is currently in force, because with the law on amending and
supplementing of the family law, it is determined that joint property is property acquired with the
joint contribution of spouses and income derived from this wealth?*, This law also defines the
forms of contribution that a spouse can give to the creation of joint property. So, the civil code
does not include the change of the law regarding this part, with the reasoning that now the spouses
will have the opportunity through the premarital or marital contract to change the property regime
and its administration.

Another innovation that does not exist in the current law is the definition regarding the
separated property which has been invested for the increase of the joint property. Thus, the
separated property which is invested to increase the value of the joint property will remain
separated while its value will remain unchanged despite the increase of the common property. Also
in this part it is determined that a product of art, work or intellectual property is a separated
property while the beneficiaries from it are the joint property of the spouses. This change is
welcome because the current law only defines that a production of art or intellectual work is a
separated property but it is not defined what kind of property is the profit realized from intellectual
property.

The joint property of the spouses is considered as the most important part of the property
relations of the spouses. In this part, through the civil code is defined the manner of concluding
the prenuptial and marital contract. Spouses before or during the marriage can enter into a contract
to regulate the property issues that will created during the marriage. This contract must be
concluded before the notary and enters into force at the time of marriage, or if the couple are
married at the time of signing it. This contract must be in writing and signed by the spouses after
the notary is convinced that the spouses have understood the consequences that may arise from the
conclusion of this contract?®. Even in spite of how much this will be practiced by the spouses it is

a good opportunity for the spouses to have the right to regulate their property relations. This is due

213 |pjid., 2018, article 1170

214 Assembly of the Republic of Kosovo, Law on amendment and supplementation of Law no. 2004/32 on the family
law of Kosova, Article. 1. (Prishtina: Official gazette of the provisional institutions of self-government in Kosovo,
2018).
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to the fact that the number of educated and employed women is increasing and this will affect
couples to arrange property relations in advance in case of separation.

The Civil Code, among other things, has provided the protection of spouses during the
resolution of marital disputes regarding the right to live in the marital home. Thus a spouse can
request to be allowed to use the marital home alone until the marital dispute lasts. Here the court
decides taking into account each case separately but above all the interest of the children, the
violence exercised against one of the spouses, the financial interests. This protection of the spouses
or the possibility for one spouse to continue living in the marital home lasts until the resolution of
the marital dispute. This is considered a good solution because until now, during process of divorce
or division of joint property, the spouses have made alternative solutions according to their
possibilities or have been placed in the center for social work. But what seems to be lacking is the
duration of this defense. It would have been more reasonable for this protection of the spouse to
be done for a longer period of time, especially in cases when he is left in the care of children or his
financial possibilities are small to make housing choices.

The division of joint property is the key point of the spouses' property relations. In many
divorce judgments the court has not divided the joint property because this was not requested by
the spouses. There are also few cases when a spouse has requested the division of joint property.
Due to this problem in the civil code it is provided that on the date of dissolution of the marriage
will be divided the joint property of the spouses. Consequently, it is implied that in the procedure
of dissolution of the marriage, the joint property of the spouses will be divided in order not to leave
the possibility that it will be done later or that its separation will not be required at all.

Although the Civil Code has not yet entered into force due to non-approval by the Assembly
of Kosovo, the innovations that have been made will affect the well-being of spouses and
especially women who are often excluded from the right to property, whether due to ignorance or
due to the influence of customary law. Although this code could be even more perfect or in more
detail to regulate the property issues of spouses, but the very fact that it has adopted the prenuptial

and marital contract is considered sufficient for this period of development of the state of Kosovo.
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4. Marital property according to positive law in North Macedonia

Marriage as one of the most important institutes of family law is regulated by law in North
Macedonia. Due to the importance that this right has for spouses, it has gone through several stages
of its historical development. This means that the legislative system that exists today in North
Macedonia has come as a result of some laws which have previously regulated the relations
between spouses and the property rights and obligations that arise as a result of marriage.

An important turning point in the history of family and marriage law is considered to be the
year 1946 when the Constitution of the Federal People's Republic of Yugoslavia entered into force,
of which Macedonia was a part. This made the Constitution of Republic of Macedonia to equalize
men and women in terms of rights and obligations in the family and marriage. Consequently, the
Basic Marriage Law of 1946 provided the creation of joint property of spouses?®. This law
instructed that property relations between spouses be regulated by Republican laws. The Law on
Property Relations of Macedonian Spouses was of special importance in regulating the property
relations between spouses in Macedonia?!’. However, in 1973, as a result of several Constitutional
reforms in Macedonia, the Marriage Law of the Socialist Republic of Macedonia entered into
force?'®. This law also regulated personal and property relations between spouses. This law make
a division between the joint property and the separate property regime. While the creation of
agreements between the spouses regarding the administration and disposition of the joint property
was also allowed.

The year 1991 brought great changes in North Macedonia. The Constitution of the Republic
of Macedonia (1991) was created as a result of the market economy, which was also reflected in
the regulation of the spouses' property relations. Thus, under a new Constitutional spirit, family
relations began to be regulated by the Law on Family issued in 1992. Family law regulate family
relations in general and marital relations in particular. In a similar way to the previous laws, it
regulated the personal and property relations between the spouses according to the principle of

equality. But unlike the Law on Marriage (1973), the extramarital union which has lasted for more

216 Albana Metaj-Stojanova, Marital property regimes not by contract. The case of the republic of Northern Macedonia
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218 Mile Hadzivasilev, Family Law (Skopje, 1987), pg. 24.
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than 1 year and the marital union were equalized in terms of rights and obligations, and the division
of joint property offered greater protection to the spouse whose children were left in care?*®. But
it did not take long time and the legislator in North Macedonia in 2002 issued the Law on Property
and Other Property Rights, and including the regulation of property relations between spouses in
this law. Thus, with the issuance of this law, the property relations between the spouses are
regulated by the Law on Property and other property rights??°. The regulation of property relations
with the Law on Property and other property rights was intended to regulate the property relations
of spouses through a property law. This way of regulation, although it has met with criticism
because the property relations of the spouses should not be treated the same as other property
relations, or to differentiate between property and ownership, but there is still no initiative to
change it. As such, this law continues to be in force and to further regulate property relations
between spouses.

According to this law, spouses at the time of marriage enter into the legal property regime,
a regime which does not give them the right to enter into a contract regarding the change of their
property regime??. Due to the imperative nature of the legal property regime, the property of the
spouses can be separate property and joint property??2. The spouses have the right to enter into a
contract only to regulate the issues of administration and disposition of their joint property, but
according to the law they cannot change the property regime. As a result, both North Macedonia
and Kosovo continue to be two countries where spouses do not have the right to choose the regime
they would prefer based on their autonomy. In comparative terms, these two countries do not differ
in terms of the property regime of the spouses where most European countries have been practicing
for years.

Since according to the legislation in force, the spouses at the moment of marriage enter into
the legal property regime then their property can be separate property and joint property.
Depending on how they acquire the property, it is determined which property is separate and which

is joint. For this reason, the law on property and other property rights has determined the manner

219 Assembly of the Republic of North Macedonia, Family law. Article 13, 248. (Skopje: Official Gazette of the
Republic of North Macedonia, no 80, 1992).

220 Emine Zendeli, et al., Family Right (Tetovo: Arbéria Design, 2020), pg. 70.

221 Assembly of the Republic of North Macedonia. Law on Property and Other Real Rights of North Macedonia,
Article 59-81. (Skopje: Official Gazette of the Republic of North Macedonia no. 18, 2001).

222 |bid, 2001, Article 66.
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of gaining each property. So, depending on the way of gaining property, the rights and obligations

that spouses have towards their property are differentiated.

4.1 Separated property

The separated property is the property which the spouses did not create during the married
life. Traditionally, a separated property is considered to be the property that the spouse acquired
before the marriage or that they acquired during the marriage but on other legal grounds, such as
through inheritance, gift or any other form defined by law?*. This definition of separated
property is also found in most legislations of different countries, but only the legal bases differ
on how this property is acquired. The same definition of separated property is made by the
legislator in the Republic of North Macedonia. More precisely, the law on property and other
property rights has determined that all assets that were acquired before the marriage or which
were created during the marriage but not through work are considered as separated property of
the spouses??4. So, any wealth that the spouse has created or acquired before the marriage will be
his separated property.

For the property that he has created or acquired during the marriage, the law has shown the
ways of how this property should be created or acquired in order to be considered as separated
property.. Thus, any property that is created through legal work without compensation, such as
through inheritance, legacy, gifts, games of chance, will be the separate property of the spouse??®.
There is no dilemma about the wealth that the spouses acquire during the time they have been
married through inheritance because it is considered as a separate property, such is determined
by the Law on Property and other property rights but also the Law on Inheritance. The biggest
dilemma has been regarding the gifts that spouses have received during their marriage. This
problem has arisen because the gifts that spouses receive from others may have been donated for
different purposes. For this reason, the judicial practice has determined the right of ownership

222 Thomas, Featherston Jr., Separate property or community property: an introduction to marital property law in the
community property states, Texas: Baylor University, School of Law (2017), pg. 8.

224 Assembly of the Republic of North Macedonia. Law on Property and Other Real Rights of North Macedonia,
Article 68. (Skopje: Official Gazette of the Republic of North Macedonia no. 18, 2001).

225 |bid, 2001, Article 68.2.
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over the gifts that the spouses receive based on the criterion for what purpose the gift was made.
Thus, gifts that a spouse receives at the time of marriage or during the marriage and are personally
dedicated to him will be considered a separated property. While the gifts that the spouses received
at the moment of marriage or during the marriage but that this gift is made to facilitate marital
life is determined to be as joint property of both spouses because it is considered to have been
done on purpose for both spouses??®. This decision is based on the law which stipulates that only
items that are used exclusively for the personal needs of the spouse but do not represent a greater
value than the value of joint ownership in general®?’.

Another exception is made in the case of determining ownership over items used for the
personal needs of the spouse. Two parallels are drawn here, depending on the value of the item.
Thus items which are acquired through joint ownership but are used to meet the personal needs
of one spouse will be considered the property of the spouse who uses them. While items which
are acquired through joint property and are dedicated only to one spouse but their value is high in
proportion to the value of the joint property will be considered the joint property of the spouse??®,
Such determination is made in order to avoid problems that have occurred in court practice as a
result of legal gaps, so that each spouse receives what belongs to them or who have contributed
to the creation of that property.

The separate property is not considered only the property which is created before the
marriage or the one which is created during the marriage through inheritance or gift, it is also
created in the case of the division of the joint property. Since in the Republic of North Macedonia
the spouses with marriage they enter into legal property regime, it means that at the moment of
marriage they start to create joint property as a result of work and living together. But this wealth
anytime can be shared. Spouses can exercise this right at any time not only during the termination
of the marriage but also during the continuation of the marriage??°. But in the case of the division
of the joint property, as a consequence, the parts that they receive from the joint property turn into

separate property. Thus, the agreement for division of joint property or the court decision for this
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division serves as a legal title for the acquisition of property. The law on property and other
property rights also regulates the issue of copyright. If one of the spouses creates a work which is
the result of his mind and creativity then the ownership over this work is determined to be the
separated property of the spouse who created it?*°. But it is disputed that the issue of income that
the author creates through his work. Knowing that the author has the right to reproduce the work
he creates, a right which brings material income. The wealth that he realizes from his work are
not specified by the law on property and other property rights whether they will be separate
property or joint property.

A solution to this problem has been made by the law on copyright and other similar rights
where it has determined that ownership over the copyright work is a separate property while the
property benefits that come as a result of using the copyright work through reproduction will be
joint property?®!, This solution made by the legislator in the Republic of North Macedonia is
considered a proper solution, although it was not made by the Law on Property and Other Property
Rights. It is important that in this way the legislator has taken into account the contribution of the
other spouse who in any way contributes to the creation of the author's work. This contribution is
mostly expressed in the form of care and maintenance of the house and children during the time
that the other spouse creates the work of the author. It is true that the work of the author is a
product of the human mind but that this product cannot be realized without the help of the other
spouse. Thus, the solution provided in the law on copyright and other related rights is considered
adequate, which has determined that the copyright work is considered special property, but if this
work is copied and income is generated, then this income will be the common property of the

author.
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4.2 Joint property of spouse

Marriage creates rights and obligations for spouses. These rights and obligations are also of
a property nature. Due to the marriage, the spouses enter into the legal property regime. This
regime is defined by law and as such is regulated by imperative norms. As a result, spouses from
the moment of marriage begin to create their wealth. Since in the Republic of North Macedonia
only the legal property regime is foreseen, their property can be separate and joint. In order to
understand which property is a separate property and which joint legislature in Macedonia has set
some criteria in order to differentiate between joint and separate property. The legislator has
defined only the ways of acquiring the separated property, implying that the other property will be
considered a joint property. The property that the spouses had before the marriage, or acquired
during the marriage but through inheritance, legacy, gift and copyright will be considered

separated property?%2

. While the property which is acquired on other bases but during the marriage
will be joint property.

Article 69 of the Law on Property and Other Property Rights provides that spouses may have
joint and separate property. While Article 70 has stipulated that the property that the spouses will
acquire during the marriage will be their joint property. According to this definition which is the
only one that determines the belonging of the joint property means that the property that they will
acquire during the marriage will be their joint property of the spouses. Since the legislation has not
defined the criteria on how joint property can be created or what are the legal bases to be considered
joint property in the scientific literature are determine two. Thus, in order for a property to be a
joint property, that property must be acquired by fulfilling these conditions, work and duration of
the marriage®®. Although the law does not define work as the criteria for gaining joint property,
this conclusion has come as a result of many opinions and especially the interpretation made by
the court. To the conclusion that the joint property is created by work during the married life has
come as a result that since the separate property is created through legal work without remuneration

then the joint property is created as a result of remunerated legal work®“. But here work means
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any activity which brings property income or indirectly affects the creation of property income.
The same logic has been used in court practice, considering the contributions that spouses make
in any way, whether through caring for household chores, raising and educating children is
considered as indirect work which increase the income of joint property?®®. The fact that the
legislator did not foresee work in the narrow sense as a criterion for the creation of joint property
but only determined that any property created during married life will be considered as joint
property, has left space for the spouse who is not employed but contributes in any other way to the
creation of this property to count as work. This way of defining the creation of joint property has
left the possibility that any contribution that the spouses give in the creation of this property starting
from doing household chores, caring for children, working outside the home but with a lower
salary than the other spouse is taken as an equal contribution to the creation of wealth. The same
has not happened in the legislation in Kosovo, where the law stipulates that the joint property of
spouses is created through work and during marriage. This fact has led in some cases the courts to
take into account only the contribution of the spouse given through direct work while the
contribution of the other spouse who has been unemployed is valued at a minimum wage. Thus,
indirect work has been converted into monetary value, leaving the unemployed spouses in an
unfavorable position. This was the reason why the law was changed and the word "work" was
changed to the word "contribution™.

In addition to work as a criterion for the creation of joint property, it is required that this
property be created during marriage. Article 67 of the Law on Property and Other Property Rights
of the Republic of North Macedonia stipulates that property to be considered as joint property must
be created during the marriage. In this case the law has used the term marriage but based on the
court interpretations given to, it this means that the property was created during the marital life or
marital union. In this case the term marriage is used in a broad sense because it means marital
union. Even in the legal literature as a second condition for the creation of joint property is required
marital union, which in this case means the joint life of spouses where the purposes of marriage
are realized. In cases where the marital union has ended before the end of the legal marriage, the
proof of this argument falls on the spouse who thinks that this union has ended on a certain day.

This is because the case law considers that only the property that was created during the marital

235 Albana Metaj-Stojanova, Marital property regimes not by contract. The case of the republic of Northern Macedonia
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83



union will be considered as joint property?®

. The same argument has been used by other courts,
deciding that only property created during the marital union should be considered joint property
despite the fact that the marriage has not yet ended in divorce?®’.

Practice is what has determined or given the required explanation as to whether joint property
should be created while the spouses are in a marital union or only in marriage. In this case, the law
only stipulates that the joint property must be created during the marriage, but that space is left for
different interpretations. These court decisions and many other decisions have narrowed the
meaning defined by law, thus excluding from the joint property the cases when the property is
created while the spouses are still married but have terminated the joint life. This explanation will
find more expression when the spouses have terminated their cohabitation while due to the
prolonged divorce proceedings they create property which should not be considered as joint
property. In this context, the Kosovar legislator has determined that the joint property is acquired
during the continuation of the marriage®®. In this case a narrower term is used than marriage,
stipulating that only the property acquired during the continuation of the marriage will be
considered joint property.

The legal nature of joint ownership makes the spouses have rights and obligations over all
the property they have created during the marital life. As such it makes them unaware of the parts
of their property. Due to this legal nature, the legislator in North Macedonia has stipulated by law
that the spouses register the joint property in the name of both spouses. More precisely, article 69
stipulates that the joint property of the spouses must be registered in the public registers in the
name of both spouses, but even if this does not happen, it will be considered that it is registered in
the name of both spouses?®. It is also stipulated in this section that if they have registered joint
ownership in the name of both spouses in certain parts, it is considered that they have agreed on
such a thing. This way of legal determination makes the spouses unable to independently dispose
of their joint property, without the consent of the other spouse. Protection is also given to the
spouse who has not presented as the owner of the joint property that without his consent cannot be

sold or disposed the property to which he has contributed. As long as they are in the legal property
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regime, they are holders of the right of joint ownership and with the fact that they in any way
contribute to the creation or addition of that property will be considered joint owners, regardless
of the fact in whose name it is registered joint ownership.

On the other hand, the spouse in whose name the joint ownership is registered does not enjoy
more rights just for the fact that he is registered as the sole owner of the joint property. Special
protection is given especially to women where according to the latest statistics they are
significantly to a lesser extent presented as owners compared to men. In fact only 27.27% of
properties are registered in the name of women while 72.73 are owned by men?4°,

Fig. 3. Registered property in North Macedonia

= Male owner = Female owners others

Source: Agency for Real Estate of the Republic of North Macedonia, 2021

Due to the very low number of female owners, the legal definition that regardless of in
whose name the joint ownership is registered will be considered to be registered in the name of
both spouses is appropriate, but that this number should be increased. Also through other
affirmative measures in order to stimulate women to register themselves as owners and not to
continue the mentality of patriarchal power that property should be registered only in the name of
men. In addition to increasing the number of female owners through affirmative action or
stimulation the couples to register joint property on behalf of both spouses, the principle of
publicity will be highlighted where everyone else will know that the property is joint property of

the spouses.
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4.2.1 Administration of joint property and contractual agreements for administration

and dispose

North Macedonia is one of the few countries that still does not have in the legal system the
possibility for the spouses to change the legal property regime by agreement. At the moment of
marriage the spouses enter into the legal property regime without having the opportunity to enter
into contract marriage to determine their ownership in their joint property. But even though the
spouses do not have the right to enter into a marriage contract through which they could change
the property regime, they have the opportunity to agree on the administration and disposition of
the joint property through agreements. Spouses have this opportunity due to the legal nature of
joint ownership.

The right that the spouses have in the administration of the joint property means that they have
the right and obligation to maintain the items that make up the joint property and that this
maintenance includes the care, repair, processing of the joint property. While through the
disposition the spouses have the right to exercise in the joint ownership the highest authorizations
that the owner has over his property?*!. Because the administration and the disposition differ due
to the rights and obligations that the owners have over their property, where the administration
includes activities which are undertaken regularly while the disposition is presented in specific
cases, the law gives the possibility that these activities spouses undertake together and by
agreement.

The Law on Property and Other Real Rights authorizes the spouses, as joint owners of the
property they create, that the administration and disposition be done jointly and by agreement?42,
So the spouses with the fact that they are joint owners of their property can administer and dispose
jointly the joint property. But administration and dispose can also be done by agreement. This
means that through an agreement they can leave the administration and disposition to one spouse.
Since disposition involves higher authorization than administration, then neither spouse can
dispose of or charge the joint property with any inter vivo legal work. This is done to protect the
other spouse from legal actions that may leave him without property or that the joint property is
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alienated without his will. This issue is regulated in more detail through other articles of the law
on property and other property rights.

More specifically, through Articles 71 and 72, the law gives the spouses the right to authorize
one spouse to administer and dispose of the joint property. However, due to the importance of this
agreement, it is required to be made in writing and can be limited to only a part of the property.
Also through the agreement the spouses can agree to authorize one spouse only for the
administration, as an activity which has to do mainly with the maintenance of the thing in a regular
way, while with the same agreement they can agree on the disposition only within the usual limits
works. The administration and disposition agreement does not entitle the authorized spouse to
dispose the joint property in situations where the disposition exceeds the regular disposition. Since
the law on property and other real rights requires that the spouse authorized for administration and
disposition should have a special authorization for extraordinary disposition. In fact, this special
authorization is required by the Law on Obligations Relationship, which requires special
authorization to undertake works which are not considered part of regular work, namely the
connection of legal work related to guarantees, agreements for the election of a court or waiver of
a right to compensation?*,

In addition to the above situations, the legislator has provided that in situations where the
regular mood is exceeded, the spouse must obtain the consent of the other spouse for unusual
mood, such as the alienation or encumbrance of the main items or real estate. This consent must
be given in the form provided by law?**. This makes it possible for the spouse who is registered as
the owner of the joint property to not be able to sell or dispose of the joint property even without
the expression of the will of the other spouse. This actually protects the interest of the spouse who
is not registered as the joint owner of the joint property. Although in practice this is difficult to
prove and on the other hand the buyer in good faith can be harmed, through court practice, some
issues have been settled which have been expressed more in practice. For example, through court
decisions it has been determined that in case of sale or mortgaging of the joint property there must

be the consent of the other spouse®®®. Also, through court decisions, mortgage contracts that have
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been entered into without the consent of the other spouse have become invalid. Whereas in
situations when the item from the joint property was sold without the consent of the other spouse
through the court decision, the right of compensation was created for causing the damage to the
spouse who did not express the will to sell that item?46,

Due to these legal shortcomings which have brought problems in the case law, it would be
more reasonable to stimulate the increase of the number of registration of joint property in the
name of both spouses in order to prevent the sale or encumbrance of the joint property without the
consent of both spouses. This is because according to Article 59 of the Law on Property and Other
Real Rights, as joint property is considered the property acquired during the marriage regardless
of in whose name it is registered, but in this case the interests of third parties are not affected, who
did not know or could not have known that this wealth is common. In this situation, third parties
who are in good faith are protected from the actions that can be performed by the spouse who has
not obtained the consent of the other spouse. In this case the most protected should be the spouses
who contribute to the creation of joint property. In addition to the right of the spouses to authorize
one spouse to administer and dispose the joint property, they have the right at any time to terminate
the contract of administration and disposition®*’. By this right the spouses protect their rights
against the joint property whenever they assess that the authorized spouse fails to administer or
dispose of the joint property properly or is incapable of doing this. Although the agreement for
administration and disposition is considered as an efficient tool that only one spouse takes care of
the joint property because in this way a higher efficiency in its management would be achieved.
But this goal is not always achieved. For this reason, the possibility is provided for this agreement
to be terminated whenever it is considered that it is more beneficial for the spouses, but even in
this case the law provide a restriction. Termination of the contract for administration and
disposition cannot be done when this harms one spouse. This damage must be clearly seen to be

caused through the termination of this contract.
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4.2.2 Division of joint property of spouse

The joint property of the spouses which was created during the marital life with the work and
contribution of both spouses is administered and disposed of by both spouses unless otherwise
agreed. However, the spouses may at a certain moment share this property and each of them knows
his share that belongs to him and becomes the sole owner of that share. The legal nature of joint
ownership makes the spouses unaware of their parts, where in reality they are the owners of an
inseparable thing, but their parts are determinable but have not been determined in advance?®,
This means that spouses as joint owners, even though they do not initially know their shares in the
joint property, have this possible through the division of the joint property. The right of the spouses
to request the division of the joint property enables them to become sole owners but in a certain
part and through this to exercise the highest authorizations given to them by the law on their
property. In fact, they acquire the right to have separate property and to administer and dispose of
that property independently at the moment of the division of the joint property without the need
for the consent of the other spouse. The spouses have the right to request the division of the joint
property at any time, and this can be done during the marriage and at the moment of the end of the
marriage®*®. The spouses may request the division of property during the marriage, while they are
still married and may also request it when the marriage has ended in any of the ways prescribed
by law. In both situations the division of the joint property can be done by agreement between the
spouses and in case no agreement is reached then this division can be requested from the court.

The division of the joint property can be done during the marriage, and this means that the
spouses are still in the marriage, but this division only applies to the property that they have created
until the moment of separation. This means that after this division they continue to create joint
property again as the agreement for division of property has no effect for the future property. This
is because in North Macedonia there is not applying marriage contract which would allow spouses
to contract a regime other than that provided by law. While the division of property after the
marriage ends is required in all cases provided by law for the termination of the marriage. Thus
marriage can end through the death of one spouse, the declaration of the missing spouse to die, the

248 Assembly of the Republic of North Macedonia. Law on Property and Other Real Rights of North Macedonia,
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annulment of the marriage and the divorce®. In cases where the marriage ends with death or with
the declaration of the missing person to die, the division of the joint property in addition to the
surviving spouse has the right to claim it also by the heirs of the deceased spouse. But in general,
regardless of the manner of the end of the marriage, the creditors of the spouse also have the right
to request the division of the joint property when from their separate property they have not
managed to fulfill the claims?!. But regardless of whether the marriage has ended or the manner
of termination of the marriage, the spouses have the possibility to make the division of the joint
property by agreement, and in case no agreement is reached between them, then this issue is
resolved by the court in uncontested procedure at the request of one of spouses. Where the court
decision will be considered as a legal title for the registration of separation property in the name
of each spouse to whom the property has been divided.

Since the law provides two ways of sharing common property, each way will be discussed
separately due to the importance they have in addressing this topic although in the end both ways
of division of property result in the creation of separate property of the spouses. But to this

conclusion comes in different ways.

4.2.2.1 Division with agreement

Spouses during marital life, no matter how long it lasts, create joint property. But in every
moment of it they have the right to share this property and determine their rights. The first way to
divide marital property is through agreement. This means that spouses have the right at any time,
except when this harms one spouse, to make agreement for the division of joint property. This
right can be exercise by both spouses and through the agreement can divide the joint property
during the marriage but also in case of the end of marriage?®2. The division of joint property either
during the marriage, or in case of its termination through agreement is considered as the most
efficient way of separation, as it is considered that the spouses are the ones who know best the

contribution they have made in creating of that property. Thus each spouse receives the share that
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belongs to them and it is not necessary for a third person, in this case the court to divide their
property. The legal effect produced by the agreement for division of joint property is that the
spouses pass from the regime of joint property to the regime of separate property. So, the parts of
the property that they receive after making a division of property will be their separated property
and as such they register it in the public books, and from that moment they independently
administer and dispose this property, regardless of the consent of the other spouse.

In the division of joint property by agreement, the spouses are free to decide for themselves
how they will divide their property. Since the law does not set limits on the division of joint
property, the spouses by agreement determine their shares and agree on all matters arising from
the joint property. Unlike the division of property through court proceedings, where the principle
of equal division of joint property is applied, in this case the spouses by agreement or contract can
agree in several ways on the division of joint property. Ways of sharing joint property vary
depending on the wealth they have created. In cases where the spouses have real estate they can
divide it in proportion to their contributions or agreements by converting that ownership from joint
property to co-ownership. Where in this case each spouse will know the ideal part and will be the
owner of that part?3,

On the other hand, because that property cannot be realistically divided, they will remain co-
owners of that property. In addition to this way where joint ownership becomes co-ownership and
each spouse becomes the owner of the part that belongs to them, they can actually share the
property, when it is possible, and each spouse becomes the owner of the property they have shared.
In this case each spouse independently administers and disposes of the items he she has received
from the joint ownership. This way of dividing the joint property is easily applicable when the
spouses do not have real estate in their joint property. Whereas in situations when things in joint
property cannot really be divided, the spouses may by agreement transfer these items to the
ownership of one spouse while the other spouse receives cash compensation for the part that would
belong to him. In this case, the spouse to whom the compensation in cash belongs, through the
law, has the right of pledge on the items that the other spouse has taken the ownership, until he
receives the compensation®*, In this case, the law stipulates that if the spouse who has received

the items from the joint ownership does not make monetary compensation to the other spouse, he

253 |bid, 2001, Article 63.2.
254 |bid, 2001, Article 52.

91



/ she has the right to forcibly execute the agreement or request the return after the expiration of the
deadline of the item?®. The right of pledge which is created by law in this situation, makes the
execution of the contract safer and also makes it possible that the spouse who has not received
items from the joint ownership is not left without compensation.

The division of property by agreement between the spouses causes them to change their
property regime and through them they turn into the separated property regime In fact, the contract
for the division of property is concluded by the spouses based on their will and depending on its
content, the form of this contract is determined. Thus, if through the contract the spouses have
made the distribution of movables things, they can bind it orally or in writing form. But since the
contract for the division of joint property is a legal title for the acquisition of property, then for the
division of immovable property it is required that it be done in writing and according to the form
provided by law because through it the registration in public books is done?®. According to the
law for the notary this contract in order to produce legal effects must be verified by the notary and

after that the spouses become owners of the property acquired from the joint ownership.

4.2.2.2 Division of joint property when there is no agreement and its evaluation

The property that the spouses create during the marriage can be shared at any time, either
during the marriage or at the moment when the marriage has ended. The first way of sharing joint
ownership is through agreement. But not every time between spouses there is a calm relationship
that leads them to enter into a contract for division of property. The relationship between spouses
sometimes can be so strained that may come to a point where they cannot agree on the division of
joint property. Disputes over the division of joint property may result as they have terminated the
marriage for various reasons and their broken relationship makes it impossible for them to agree
on the division of property. Also failure to reach an agreement on the division of property may
come as a consequence of what is opposed to the contribution of one spouse in the creation of joint

property. For this reason, the legislature has foreseen the possibility that in cases when the spouses
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cannot enter into an agreement for the division of joint property, they can do it through the court
decision.

First of all, it should be known that the law has determined that this right of the spouses is
not prescribed®’. Thus, they can at any time request to divide their property. This right comes as
a result that the right of ownership is a right of absolute character and as such are not prescribed.
The procedure for the division of the joint property, when no agreement has been made between
the spouses, takes place in the non-contentious procedure®®. This procedure is applied until there
is no dispute between the parties. The dispute can be made in situations when one of the spouses
has demanded that he owes more property. Consequently, this dispute may arise because the court
in the division of joint property starts from the fact that the property of the spouses has to divide
in equal parts?®®. It is therefore the duty of the court to divide the joint property into equal parts
between the spouses. But it is the right of each spouse to request from the court that the division
of the joint property not be done equally. This right can be exercised if the spouse, who seeks more
wealth, manages to prove that his contribution is significantly greater than that of the other spouse.

And if in this case a dispute arises between the spouses for the unequal division of the joint
property, or the court confirms that ownership of the joint property is disputed, then this procedure
must be conducted according to the Law on Contested Procedure®®. This procedure must be
initiated within the deadline set by the court, and if it does not act according to the instruction of
the court, it will be considered that the proposal for division of the joint property has been
withdrawn.

The proposal for division of the joint property can be requested by each spouse but this right
also has the creditor, in relation to his debtor and the legal heirs in relation to the inheritance
right??, In fact, the proposal for the division of joint property is intended to give the court the right
to decide on the manner and conditions of the division of joint property. But this issue can be
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be much faster and more efficient if the procedure were conducted before the notary and the
decision will be made in the form of a notarial deed, if there was no dispute between the spouses
regarding the division of their property. The notary will conduct the procedure as the court, where
the joint property will be divided into equal parts according to the legal presumption that both
spouses according to their possibilities contribute together in the creation of the joint property.

Although the law on non-contentious procedure in Article 221 states that the division of
property will be done in such a way as to satisfy the reasonable demands of the participants, it
should not be forgotten that this division should be done in equal parts, as we are dealing with joint
property which is based on marriage. Even though the division must be done in equal parts, the
law has provided for some situations where due to the importance of the items they must be given
to the spouse who uses them. Thus, the court must take into account that when the division of the
items that constitute the joint property begins, the items that one spouse has used to exercise his
activity must be given to him. Therefore, in addition to the items he gains from the division of the
joint property and items which serve exclusively him, the spouse will also be given the items with
which he has performed his professional activity?®®. This separation is made only if such a thing is
requested by the spouse. Otherwise, if the spouse does not request that these items be shared with
him because he carries out a certain activity, they will be considered as joint property and will be
shared between the two spouses.

Through this legal regulation it has become possible to protect spouses in terms of exercising
their professional activities. Otherwise, if it wasn’t like this regulation, the activity exercised by
one of the spouses would be endangered. But even here a restriction has been made. If the value
of these items, whether those used by one spouse to carry out an activity, or the items which are
exclusively used by one spouse, have a relatively large value in relation to the value of the entire
joint property, then these items will also are the object of division. But even here it is possible to
make an agreement, when these items will be given to the spouse who needs them but who will be
obliged to compensate the value in money to the other spouse, if for this it is given the consent by
the spouse to whom the compensation in money belongs. While the situation changes when
immovable items are presented as items. If an immovable property is given to only one spouse for

any reason, the other spouse, in addition to the compensation that will receive in monetary value
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equivalent to the part that will belong to him, has the right of pledge until he receives all the
compensation?®,

Another situation which is regulated by the law on non-contentious procedures is the issue
of items that cannot be divided, or the division significantly reduces the value of the item. In this
case, the court may leave the item to only one spouse while the other will receive compensation
for the value that belongs to him. The court may also decide to sell the whole thing in public
auction and the monetary value realized from the sale to be distributed equally to the spouse’s.?®°.
Otherwise, in all cases, the procedure for division of property ends with a court decision,
respectively with a notary deed of the notary, which provides data on the property which is divided,
the manner of division and the rights and obligations that each spouse has. Complain may be made
against this decision by any participant who does not accept such a division?%,

The division of joint property brings consequences not only to the property relations of the
spouses but can also bring consequences to the children. This situation can be expressed in cases
when the marriage has ended and the spouses seek to share the joint property. In this case, the law
stipulates that the spouse to whom the children are left in care, education and trust, in addition to
the part that belongs to them, must also be given items that are exclusively dedicated to the
children. Also, the spouse who has custody, education and care of the children should be given the
items which will undoubtedly be of interest to the children?’. Such a legal solution contributes
greatly to the well-being and well-raising of children, as they are considered to be the ones most
affected by parental separation. However, the law is deficient or is not well clarified in the part
where it is said that the items that are destination for children should be given to the spouse who
has the right of custody of the children and the part of the law where it is said that the items that
undoubtedly serve interests of children. In this case, an ambiguity is created as to which items are
considered items that are intended for children and which items undoubtedly serve the interests of
children. If the spouse to whom the children are left in the care belongs the items which are
destination for the children and also the items which are obviously in the interest of the children,

a great value of the property can be created and in this way can it happens that such a value is
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proportionally larger compared to the total value of joint property. On the other side if we start
from the previous logic that the items which are used to practice the profession belong to that
spouse, and in case their value is large compared to the value of all the common property, those
items will also be divided. Consequently, items that are intended for children and items that are
of interest to children should be separated when their value will be relatively large in relation to
the total value of the common property. For this reason it would be much more reasonable to give
these items a special protection in order to protect the interests of more powerful children.

For this reason it would be much more reasonable to give these items a special protection in
order to protect the interests of children more powerful. This protection would be granted if the
legislator would lose the right of the other spouse to request the separation of these items,
regardless of the value that would be created. It is important for children to have all the conditions
they had as long as their parents did not share the common property. At least this protection of the
interests of children lasts until the children reach a certain age.

During the division of the common property on the basis of the law on property and other
real rights, which takes place in uncontested procedure, the court starts from the principle that the
division is done in equal parts (Article 75). The law assumes that the division is done equally with
the reasoning that each spouse in any way contributes to the creation of joint property. The
contribution that spouses can make is not defined by law but it is important that each spouse can
contribute. We can see this in the case law that as a contribution is calculated the conducted of
household chores and care for children and household chores?®®. So, as a contribution is calculated
not only the work that the husband does outside the home which is valued in monetary value, but
also the work that the wife does around the housework and child care.

The division of property in principle is done equally, but exceptions are allowed here as well.
These exceptions are made to protect the spouse who has contributed significantly more than the
other spouse to the creation of the joint property. In this case, if a spouse does not agree to the
division of property equally, he has the right to claim a larger share of the property. He may claim
this right based on article 75.2, which states that one spouse may be given more shares if he
requests it, but he must prove that he has contributed significantly more than the other spouse?®°.
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In this situation, the court may terminate the non-contentious procedure when it considers
that the size of the parts is disputable and instructs the parties to start the contentious procedure
within the deadline set by the court?”. In this case, the spouse must prove that he / she has
contributed significantly more than the other spouse in order for the court to recognize the right of
ownership in more than % of joint property. This solution would be very favorable for women who
are employed and on the other hand take full care of household chores, raising and educating
children. Their contribution is twofold because they also generate income through work but on the
other hand most of the time they take care of housework and raising children. This solution would
be very favorable for women who are employed and on the other hand take full care of household
chores, raising and educating children. Their contribution is twofold because they also generate
income through work but on the other hand most of the time they take care of housework and
raising children. But how much this right is exercised by women depends on each couple and the
commitments they have in creating common wealth. But it is important that they have legal support
and if it can be proven that their contribution is significantly greater than that of the other spouse

to exercise this right.

4.2.3 Spouses’ responsibilities and duties regarding marital property

The marriage bond produces legal effects between the spouses. As a result, personal rights
and obligations are created between the spouses, but on the other hand, property rights and
obligations are also created. In addition to the obligation that spouses have to each other such as
respect, fidelity and help to each other they are also obliged to take care of family needs?’*. To
meet family needs spouses can commit with their separate or joint property. Thus, in addition to
rights, spouses can also create obligations and in the other hand the spouses can also create
obligations to third parties. To meet family needs spouses can commit their separate or joint

property. In this way, the spouses must fulfill the obligations they have created with third parties,
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but depending on the purpose for which they have created these obligations, it also depends on
what property they will be responsible for.

If the spouses have entered into obligations with third parties but have created these
obligations to meet family needs, then these obligations have to fulfill by the joint property of the
spouses®’2. Regardless of which spouse has taken the responsibilities, if it was created to meet the
needs of the family or the general needs of the family, both spouses will be responsible.
Consequently these obligations will be settled through the joint property of the spouses. Or on the
other hand the creditor can demand that this obligation be fulfilled by the joint property of the
spouses. This obligation comes as a result of both spouses being obliged to meet the needs of the
family. These needs they must meet depending on the skills they have. But it is also known that
joint property is created with the contribution and work of both spouses. At this moment it is
pointed out that since the obligation to meet the needs of the family is common then the obligation
to fulfill the obligations with third parties must be fulfilled by the joint property.

Since marriage creates obligations towards marital property, through law the protection of
the spouse who has not taken on obligations is done. Thus, one spouse is not obliged to fulfill the
obligation of the other spouse, who created the obligation before the marriage?’®. The spouse is
released from this obligation as the obligation was created before the marriage and was not
intended to meet family needs. Thus for this obligation will be liable only the spouse who has
assumed the obligation with his separated property or on the other hand his creditor has the right
to request the division of joint property in order to fulfill his claim from the part that belongs to
the spouse debtor. Also, the spouse who has not taken the obligation is released from this obligation
even if the spouse has entered into obligations during the marriage but has entered for personal
purposes.

The law also provides for the possibility that if one spouse has paid the solidarity obligation
with his / her special property, he / she has the right to request compensation for the part he / she
has paid for the other spouse as well?’*. In this situation the spouse is liable for the joint obligation
with his separate property, but who acquires the right to compensation from the other spouse to
return the difference or the part that the other spouse had to fulfill.
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Otherwise it is considered the hard work of the court to determine which obligations are joint
and which are personal obligations in order to determine who must fulfill these obligations and

which assets will be attacked in this situation.
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4.3 Regulation of marital home in case of division of marital property

Marital home is the place where spouses live and raise their family. All their contribution
and work is concentrated in the marital home. This is because they live there and try to create a
suitable family environment. In fact, one of the rights of spouses is to decide where they will live
together, since the main purpose of marriage is to live together and start a family?’>. This
cohabitation takes place at home which has the meaning of marital home. In general, spouses give
the greatest contribution to the creation of the marital home. Or on the other hand the greatest
wealth that spouses can have is their marital home, or the apartment where they live.

Knowing the importance of the marital home for a couple and their children, it is the object
of separation. This is due to the fact that the marital home does not have a special treatment and
as such is subject to the rules of division of joint property. So, at the moment when the spouses
ask for the joint property to be divided, the marital home is one of the things that should be divided.
The division of the marital home must be done for reason because like other things it follows the
same fate. If we based on the rules defined by law, the joint property of the spouses is divided
equally (75) between the spouses. However, this proportion can be broken at the moment when
one spouse demands that a larger part of it belong to him if he manages to prove that his
contribution is significantly greater in the creation of that wealth than the other spouse?’®. In this
situation the joint property is either divided between the spouses or in other cases when the thing
cannot be divided is given to one spouse while the other spouse receives compensation in cash for
his share. Thus, in all situations the joint property of the spouses is divided and at no point the
marital home excluded. This means that despite the legal regulation of marital property, the
spouses' house does not enjoy legal protection. Especially when the couple divorces and they have
children.

Having a legal protection of the marital home is not necessary when the spouses share the
property by agreement. At this moment it is left to them to voluntarily decide on the affiliation of

the marital home. Also a special protection is not necessary in this situation because it is considered
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that the couple still have a good relationship between them and can reach a proper agreement that
would satisfy the desires of both. It is important that special protection be given to the marital
home when the couple has asked the court to share their property, as they have not reached an
agreement to make such a separation. So the court is obliged to divide the property of the spouses
since the law does not provide any protection to the marital home. As a result, the non-owner
spouse is obliged to leave the house regardless of whether the children are entrusted to him or not.
Thus the parent to whom the children are entrusted has only the right to request that items which
are intended for the children or even others which are undoubtedly of more interest to the children
be given to him?"’.

Since the law does not specify which items are considered items that undoubtedly serve for
the interests of children, leave space that marital home not to be counted here. This is mostly
argued through court decisions, where in most cases of divorce, the mother who has won the trust
of the children had to leave the marital home because that house has been the object of separation,
or even sale?’8. Regardless of the conditions that the parent or in most cases the mother will have,
she must leave the house and create a new environment for her children. The new environment in
which children have to live as a result of divorce is not considered to be easy and moreover may
have consequences on the emotional condition of the children. Here children are not only
emotionally affected because they start living with separated parents but on the other hand they
are forced to change the living environment and adapt to a new way of life. Through this lack of
legislation can be caused violation of children's rights as every decision must be taken in the
interest of children®”®. And here it is difficult to make such a decision as there is no legal framework
for such protection.

The marital home should enjoy special protection during the marriage but also in the event
of the marriage ending. Giving a special treatment to the marital home, in case of division of
property it should be left to the use of the spouse who needs housing, or the spouse whose children
are left in care. This protection should continue until the spouse is able to create a living

environment or until the children reach adulthood?®. In this way, if the marital home would enjoy
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special protection, at the moment of division of the joint property, the court divides all the property
of the spouses but is obliged not to include in this division the marital home due to its legal title.
Through this the spouse who in case of divorce will not have shelter but also the children will
continue to live in the marital home until a certain point of time, enabling them an adequate
upraising and education.

In most European countries, the marital home enjoys legal protection but in a different way.
Starting from the Swedish state where regardless of who owns the marital home, at the time of
divorce the court can decide that it be given to the spouse who is in need, but by reducing the share
in the joint property. Another solution is provided in the French state, where the marital home is
given for use to the spouse who has custody of the children but the other spouse has the right of
leases. In Italy, regardless of who owns the house, at the time of divorce it will be left to the spouse
who has custody of the children?®!. So, regardless of the specific way of treating the marital home,
an important step is to enjoy special protection through which the best interests of the children

will protected but also the spouse who is in need would be protected.

2L Angel Ristov, “The Legal Status of the Marital Home in the Macedonian and Comparative Law”, Iustinianus
Primus Law Review, No. 5, (2012).
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5. Marital property regime according to the law of some European
country

The institution of marriage as one of the basic human rights is also one of the oldest
institutions of humanity. Due to its antiquity, this institute of law has managed to undergo many
changes over the years, not only within a state but also in different states. While this institute was
originally under the guise of religion it is now under the protection of the state and regulated by
legal norms. As such, this institute, despite the same meaning that exists, has differences in terms
of its legal regulation. The personal and property relations of the spouses are regulated separately,
so that all the norms that refer to the regulation of the property relations of the spouses are
differentiated into property regimes. Each state has determined which property regimes they have
integrated into their legal system and thus the spouses decide on their own will how to regulate
their property relations.

Each state, based on its constitutions and codes or laws, has determined the property regimes
of the spouses and the manner of division of property into marital and personal property. The issue
of classifying assets into common and separate assets is probably the biggest challenge for states.
Another challenge is the division of common property in case of divorce or death of one of the
spouse. Also the special importance is the protection of the spouse who does not have good
conditions in cases of divorce and the welfare of children. In principle, the separated property of
the spouse is considered the property that he/she had before the marriage or that he acquired during
the marriage through a gift or inheritance?®?. Whereas property which is used or owned by both
spouses is presumed to be joint ownership unless proven otherwise. In the practice of most states,
the classification of assets into common and separate assets is based on the manner and time of
acquisition. But still most spouses fail to keep evidence and they fail to prove that an asset is
personal and because of that it will be considered as joint property?. For this reason, below we
have analyzed some countries how they have regulated the property relations of spouses and what

rights and obligations they have towards family obligations and children in particular.

282 Oliver Heard, Richard Strieber and Richard, "Characterization of Marital Property”, Baylor Law Review, Vol. 39,
no. 4, (1987:909-944), pg. 7.
283 Max Rheinstein, "Division of Marital Property," Willamette Law Journal, 413 (1975), pg. 420.
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5.1 Austria

Austria is one of the European countries which has marital relations regulated by the Civil
Code. The Australian Civil Code is considered to be one of the earliest code which dating from
1811. Despite some changes, most of the spouses’ property relations are regulated by this Code.
While through the other law, the Marriage Act, regulates the manner of division of marital property
of spouses. The Austrian Civil Code defines the family as a community between their ancestors
and their descendants?®*. This bond between family members is created through the marriage
contract?®®, Because according to the legislation in Austria marriage is considered as a contract
which is concluded between the spouses through which they receive rights and obligations between
themselves.

But in addition to marriage as a legal bond between spouses, in Austria there are several
other forms of family ties such as civil partnership and cohabitation. More important is the decision
of the Constitutional Court of Austria which in 2017 decided to allow marriage between persons
of the same sex and the same rule applies to civil partnership?® thus giving the right to marriage
and partnership to another group of citizens because of their gender beliefs. Although they have
some types of families, still civil marriage is the one which with its connection creates rights and
obligations between the spouses. Spouses are obliged to live together, to be faithful, to respect and
help each other and these obligation are mandatory for them?’. Spouses can exceed these
obligations, but an agreement is always required between the spouses, which are also regulated by
law.

In addition to personal relationships that arise as a result of the marital relationship, property
relations between spouses are also regulated. Spouses to regulate their property relations can be
determined for one of the property regimes provided by the legislator in Austria. Thus they can
decide between separation of property regime, the community of property regime or conventional
property regime?, With their own free will they can be appointed to one of these regimes. This
determination they make about how they will manage their wealth after entering into marriage.

284 Cijvil Code of Austria. 1881, article 40.
285 |bid, Article 44.

286 Austrian Constitutional Court , 2017
287 Cjvil Code of Austria, 1881, article 90.
288 |bid, article 1233
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If the spouses are not defined for any specific property regime then the separate property
regime applies to them. This means that the separate property regime under Austrian law is a legal
or default regime. If the spouses are not destined for any other regime then their property will be
divided. Each spouse will dispose and administer with the property that he had before the marriage
but also the property that they will acquire during the time they are married?®. Although each
spouse dispose and administer with their property, ie the joint property is not created, they can
agree that the administration can be done by agreement. Thus, through the agreement they can
agree that the administrations become joint but that the disposition of the property is kept by each
spouse for himself?®°, But in this case, even though the spouses are free to dispose of their property,
the legislator has provided some restrictions regarding the disposition of the family home. If one
spouse has the right of dispose the marital home, he / she is not allowed to dispose this house if
caused a damage to the other spouse®. Thus, through the regime of separated property, each
spouse remains the owner of his / her property, but there are limitations in the case of the marital
house.

What makes this regime special is that it gives the right to the spouse who deals with
household chores and who does not have enough income to enter into a legal transaction for daily
household matters, but who do not exceed the standard of living of them, and the represented
spouse is contracting partner?®2. Through this, the right is given to the spouse who deals with
household chores and has no income, to be able to perform legal work and not to remain hostage
to the other spouse who has a higher income. So in this way the spouse is protected who does not
contribute to the creation of wealth through income but through housework.

In addition to the regime of separated property, the spouses through the marriage contract
can be determined for another regime, or property regimes of community property. Through this
type of regime, spouses can define community of property during life and community of property
after death?®, Thus, if the spouses have chosen property regimes of community property during
their lifetime, then this regime can be contracted as general or limited. In the case where the

spouses are designated for property regime of community of property during life in general, this

289 |bid, article 1237
290 |hid, article 364c
21 Ipid, article 97
292 |bid, article 96
2% |bid, article 1233
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means that all the property brought by the spouses and acquired during life the spouses will be the
joint property of the spouses. The spouses in this case will be joint owners of their property but
their parts can be specified in the marriage contract, if they want it. In this case, restrictions are
made between the spouses regarding the right to dispose of this property. The spouses are jointly
responsible for all the obligations they have towards third parties, so they are liable with their joint
property regardless of who created these obligations. Whereas if the spouses are determined that
their regime of community property is limited, this means that some assets are not included in the
joint property but remain as their separate property. In this way the spouses will create the joint
property but on the other hand they keep some properties as separate property with which they
administer and dispose of themselves.

Another way of regulating property relations is when the spouses are assigned to the
community of property after death regime. Through this regime the spouses while they are alive
manage and dispose of their property separately, but at the moment that one of the spouses dies,
then their joint property or united property is created. The debts will remove and the remaining
property will divided into two part?®*. So in this case the regime of separate property regime and
community of property. This enables the surviving spouse to receive half of the joint property
while the other half participates in the inheritance procedure.

Determining the spouses for a property regime other than the legal or separated property
regime, the spouses can do it through the marriage contract. Through this contract the spouses can
be determined the community of property regime during life or after death regime. Also through
the marriage contract they can be determined for general or limiter community of property
regime?®. The marriage contract here is defined as an agreement that the spouses can enter into in
relation to their marital property and this contract has to be bond in form of notarial deed. The
norms of contract law apply to the conclusion of this contract. Or that this contract must meet the
conditions required for concluding contracts in general. Spouses have the right, through an
advanced agreement, to share their joint property in the event of divorce or termination of

cohabitation. In this arrangement they can include sharing the items they use on a daily basis, as

2% |bid, article 1234
2% |bid, article 1217
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well as sharing their savings or even the bridal house. In this case, a notarial deed is necessary
when the marriage house is divided, while for other items a written agreement is sufficient?®®.

Although the spouses can share their property through the agreement, still in the situation
when there is no agreement between them, then it is the court, the body which divides the property
of the spouses?®’. The request for division of property can be made by the spouses within one year
from the moment when the marriage has ended with an unappeasable decision®®. The court
conducts this procedure in a non-contentious procedure, the division of the spouses 'property in
accordance with the Marriage Act, as a law through which the spouses’ property is divided. The
division of the spouses' property does not include items that one spouse has brought into marriage
or acquired through inheritance or gift, as well as items that are personal or are items that the
spouse uses to exercise his profession?®®. The object of the division will be the savings, assets and
items that the spouses use on a daily basis, including the marriage house. While the date taken as
a basis to determine which items will be divided or not will be the date of marriage and the date
when the marital relationship ended®®.

Characteristic of the legislation in Austria is that it offers adequate protection to the spouse
who does not have good living conditions after divorce. Thus, this legislation stipulates that if the
marital home is the separate property of one spouse, but if the other spouse does not have a suitable
place to live or because the interests of the children require him to continue living in that home,
then the home marital even though it is separate property will be subject to division as if it were
joint property®®'. Spouses' contributions are counted as equal regardless of the income provided
by the spouses and this is best seen when in almost all decisions this contribution is considered

equal even when one spouse has not worked but has taken care of housework and child rearing.

2% The Austrian Marriage act, article 97

297 |bid, article 81

2% Alfred Kriegler, Family Law in Austria, Practical Law, Thomson Reuters, November 2020,
https://uk.practicallaw.thomsonreuters.com/756804482transition Type=Default&contextData=(sc.Default) &firstPa
ge=true#co_anchor_a430948 (accessed 15 December, 2020)

2% The Austrian Marriage act, article 82

30 Alfred Kriegler, Family Law in Austria, Practical Law, Thomson Reuters, November 2020,
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5.2 Belgium

Belgium is another country which has regulated family and marital relations through its Civil
Code and legal acts. According to the Belgian civil code, marriage and legal cohabitation are
considered communities which enjoy legal protection and produce legal effects between spouses
or cohabitants. While de facto cohabitation is not regulated through marital norms but that they
can regulate their relationship through agreements®°2, Marriage can be entered into by any person
who has reached the age of 18, regardless of gender, but as such creates rights and obligations of
a personal and property nature3®3, Personal relationships between spouses are mandatory
regardless of the property regime they choose, and this includes assistance between spouses, and
each spouse must contribute to the expenses incurred around household chores in proportion to his
or her ability®®*. As for the property relations of the spouses, according to the civil code of Belgium
they have the opportunity to choose between three regimes that it offers through the legislation.
These three regime are: community of the property acquired during the marriage, the separation
of property, the universal community of property3®.

Regime community of the property acquired during the marriage is considered a legal regime
into which spouses enter if they are not designated for any other specific regime. According to this
regime, the property that the spouses acquire after concluding marriage forms their joint
property®%. In this property does not include the property that the spouses have before the marriage
or those that are acquire through the gift or inheritance during the marriage, as well as the personal
items of tem, so these are considering as separated property of spouses. But in order not to
misinterpret through an amendment it has been clarified exactly which items are considered
common and which items are in separate property®?’. Thus each spouse has the right to freely
administer and dispose of his or her separate property with the exception of the marital home,
where the consent of both spouses is required. While on the other hand the common property is
administered and disposed jointly but that this should be done in the interest of the family3®. Also,

302 Belgian Civil Code, article 143 and 1475

303 |bid, article 212

304 1bid, article 213

305 Lucia Ruggeri, lvana Kunda and Sandra Winkler, eds., Family Property and Succession in EU Member States
National Reports on the Collected Data (Rijeka: Faculty of Law of University of Rijeka, 2019), pg. 31.

306 Civil code of Belgium, article 1405

307 Ibid, article 1400

308 |bid, Article 1417
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despite the joint administration and disposition, each spouse is allowed to individually undertake
daily legal actions related to the maintenance of the house and the education of the children. The
administration and disposition of this property can be allowed to be done by only one spouse, but
in special cases such as the sale of a marital house or mortgaging into martial home, the consent
of both spouses is always required®®®. Through this it is impossible to leave the other spouse in an
unfavorable position or to endanger the well-being of the family, especially the children. Also for
debts they are responsible depending on how they created them. So for the debts which he/she has
created in relation to their separated property they are liable individually, while for the common
debts they are liable with their common property.

This property regime can be changed or modify through a marriage contract. So if the spouses
want to enter into another property regime or to modify the legal regime at some point, they must
enter into a marriage contract which must be made in the form of a notarial deed and the same one
must be registered in the register®!?. The registration of the marriage contract makes possible for
third parties the existence of this contract and the opportunity to realize their interests in a safer
way. Spouses may, of their own free will, decide to enter into a property regime through a
premarital or post-marital contract into separation property regime or the universal community of
property®'L. If the spouses have chosen to regulate their property relations through the marriage
contract according to the regime of separate assets, this means that at the moment this contract
enters into force their assets are separated. Thus, each spouse has the right freely administer and
dispose his property. However, although each spouse remains the owner of the property they
acquire during the marriage, they can also create their joint property. But in this case their joint
property is considered as co-ownership3!2. The universal community of property regime is a kind
of regime where all wealth is common. So only joint property is created here regardless of how
the spouses acquired the wealth. Since in this type of regime the spouses enter a regime where
everything they have is common property and according to statistics is considered as one of the
regimes that is least applied by the spouses in Belgium3®®. This is because as joint property is

considered the wealth that they had before the marriage and what they gain during the marriage
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through inheritance or gifts. As such it makes it impossible for spouses to freely administer and
dispose of their property, or rather simply strip themselves of the right to separate property.

The spouses, in addition to being able to choose a certain property regime, can also decide
to end of such a regime and request the division of their property. Consequently, their joint property
is divided based on the rules of division of co-ownership which is based on the principle of equal
division between spouses. Thus the legal regime ends in cases when the one of the spouses death,
with divorce and legal separation, with judicial division of property, approving another marital
regime34,

If the legal property regime ends with death then the joint property is divided in equal parts
while the surviving spouse participates as heir in the part of the deceased spouse®®. In cases of
divorce, the division of property will be done by the notary public but which is based on the divorce
judgment3, In this case, the spouses have the possibility to divide the joint property by agreement,
but if an agreement is not reached, then the division of property is done by the court at the request
of one of the spouses®!’. The lawsuit for the division of joint property can come for various reasons,
such as due to the disorder of relations between the spouses, mismanagement of property,
distribution of income and which endangers the interest of the other spouse®!8,

314 Belgian Civil Code, article 1427.

815 |hid, article 1457

316 Alfred Kriegler, Family Law in Austria, Practical Law, Thomson Reuters, November 2020,
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5.3 Germany

Germany is another country in Europe where marriage and marital relations are regulated by
their Civil Code. Marriage creates rights and obligations for spouses and as such it is regulated in
detail through legal norms. The purpose of marriage is to be bound for life and as such spouses are
responsible for each other®!®. The rights of spouses are also defined through the ability to
determine their surname, to manage household chores through agreement and to enter into
transactions which are intended to meet the needs of the family3%. While the obligations that arise
from marriage are mainly summarized in the obligations to take care of the family, to meet the
needs of spouses and children, to pay family expenses and other obligations which arise from the
marriage®?!. These rights and obligations fall into the category of personal rights and obligations
which are created as a result of marriage which is considered as the only relationship which
produces legal effects. But in addition to these personal rights and obligations, property rights and
obligations are also created between the spouses. For this reason, Germany, as one of the countries
that has served as a model for the regulation of marital relations, has provided several property
regimes through which it has regulated property relations between spouses.

Germany has provided in its legislation three types of property regimes which are:
community of accrued gains, separation of property and community of property®??. But spouses
can also enter into the Optional Matrimonial Property Regime of the Community of Accrued Gains
through a marriage contract, if the spouses agree?3, If the spouses have not contracted any other
regime then it is defined as a legal regime community of accrued gains®**. According to this
regime, after the marriage, the property of the husband and wife does not make the joint property,
and also the property acquired after the marriage is not considered joint, but the accrued gains that
the spouses acquire will be equalized, if this regime ends®?. This term which is used in German

legislation means that the difference that exists between the initial property (in time of marriage)
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and the final property (in time of end of regime) is called accrued gains®?%. Since under this regime
each spouse remains the owner of his property, then it means that each spouse has the right to
administer his property independently. But even though the spouse has the right to independently
manage his property he is still limited in its disposition as a whole®?’. Which means he cannot
dispose of his property in its entirety without the consent of the other spouse. Exclusion of
disposition without the consent of the other spouse is allowed by the court when the refusal to
consent is unreasonable or the disposition is in accordance with the principles of proper
management. In order to protect the interest of the spouses in terms of disposition without consent
and to protect the interest of third parties, the possibility of ratification of contracts which have
been made without the consent of the spouse is given. If the spouse refuses such ratification that
contract will be ineffective3?,

Another regime which if different from the legal one is the regime of separate assets. This
regime comes into expression when spouses do not enter into the legal regime through the marriage
contract. Also this regime comes into expression when spouses exclude the sharing of accrued
gains or when community of property ends®?. In fact spouses can be determined for this regime
through the marriage contract. In this case, each spouse remains the owner of his property, which
includes the property he brought to the marriage and what he created during the marriage.
Everyone has the right to administer and dispose of his property until the end of this regime3%.
But despite the fact that the spouses are determined for the regime of the separated property, they
are still obliged to jointly meet the needs of the family and that of the children.

Through the marriage contract spouses can also be determined for the regime of community
property. This contracted regime enables spouses to pool their assets and create marital property.
Their property will be joint without the need to make any legal transaction®3!. Excluded from
marital property is separated property which is property which cannot be transferred through legal
transactions. But even though the spouses has the right to independently manage his separated

property he must do it for the account of the marital property®*?. Through this legal definition, the
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spouses are obliged that the management of the separated property be done for the benefit of the
common property.

In German legislation, in addition to the separated property, a group of items called reserved
property is defined. Reserved property includes items that the spouses have declared in this
category through the marriage contract, or items that they have acquired through inheritance or
gift but that have been specified by the testator or a third party to be counted as reserved property
or acquired in basis of any right from the reserved items®3. But unlike separate property where the
spouses had the right to manage independently but on account of the marital property, with the
reserved property the spouses manage but on their own account. The administration of the joint
property can be done depending on how it is defined in the marriage contract. But it is important
that the spouse who has the right of administration and disposition can take legal action related to
marital property but in case of disputes the other spouse is not personally bound by the
management acts. In order to protect the interests of the other spouse, which is not determined for
the management of the joint property, the legislator has determined that the disposition of the
marital as a whole property cannot be done without the consent of the other spouse3,

The division of marital property is made depending on the property regime that the spouses
have been. If the spouses have been in the property regime of community of accrued property then
the equivalence of this property is divided depending on the termination of this regime. With the
death of one spouse then the equivalence of the accrued gains is done through the division of the
inherited property and the property of the living spouse increases by one quarter of the property>%.

In cases when the spouses divorce or decide to end the community of accrued gains then the
equivalence of assets is done. Since the spouses are in the regime of accrued assets they are valued
initial assets and final assets. The initial assets are considered the assets that they had before
entering into the regime of accrued assets after deducting debts33®. While the final property is
calculated the property that belongs to the spouses at the moment of the end of the property regime,
after deducting the obligations®¥”. Thus, if the accrued earnings of one spouse exceed the accrued

earnings of the other spouse, half of the surplus will go to the spouse who seeks equivalence33,

333 German Civil Code, 1896 article 1418.
334 |bid, article 1423.
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Thus, the spouses will again remain the owners of their property but that the increased value of
their property during the marriage will be shared between the spouses. For this reason, the
legislator has foreseen the possibility of evidencing these assets through the list of assets where
the assets ant their value are marked at the beginning of the regime and the facilities that will be
added to this property®3,

If the spouses are designated for the regime of separate assets then we have no division of
property as each manages and disposes of his property independently. But such a thing does not
happen in the case of the community property regime. Since here we are dealing with joint
property then in case of divorce or termination of this regime the division of marital property must
be done. Initially, it is required to pay the debts from the marital property and then to divide the
property®¥. The remaining part of the property after the debts have been paid is divided into equal
parts. But this does not include personal items that spouses, items acquired on the basis of
inheritance or any gift dedicated to him and items they have brought to the marriage®*!. The
German legislator pays special attention to the marital home and household object. In case of
divorce, regardless of to whom the marital home belongs, at the request of one of the spouses it
can be given to him if he needs more or for the best interests of the children. It is also possible to
establish a rental relationship if it is more reasonable®*2. In this way the spouse who is most in
need for various reasons but also the children can continue to live in the marital home enabling

good living conditions but also the upbringing of children.
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5.4  France

France is another country which regulates marriage and relations between spouses through
the Civil Code. Under French law there are three unites of people through which relationships
between couples are established, marriage, civil partnership and cohabitation. The difference
between these unites is because for the conclusion and dissolution of marriage, conditions and
procedures are strike required rather than for civil partnership and cohabitation. Civil partnership,
although regulated by law, offers spouses, especially homosexuals, an opportunity to organize
their lives more freely. While cohabitation is provided by law but not regulated by it3*3. The main
difference between marriage and civil partnership is the purpose, where the law specifies that the
purpose of marriage is cohabitation and family creation, while the civil partnership is the organism
of the couple's life®*4. By implying that the couple in marriage also intend to have children, unlike
civil partnership, where it is only cohabitation but not the birth of children.

The marriage which is considered as in the institute of law creates rights and obligations of
a personal but also property nature. By marriage spouses have accepted the obligation for food,
support and education of their child®¥. The spouses are also obligated to each other for fidelity,
support, assistance and respect which is characteristic for the marriage3#. In addition to these
personal obligations, spouses are jointly obliged for the material and moral maintenance of the
family, including the education of children and their preparation for the future¥’. However, the
material support of the family and the education of the children create costs to achieve this goal.
Thus, the legislator has foreseen that unless otherwise agreed, the spouses contribute to the
coverage of these expenses in proportion to their possibilities. Otherwise, if neither spouse doesn’t
do this, the other has the right to enforce it through civil proceedings®*. For this reason, even in
the French system, some property regimes are provided through which the spouses can regulate

their property relations, depending on their desire. According to the civil code, in addition to the
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legal regime, spouses can be determined to regulate their property relations through other regimes
such as the conventional community, the separation of property, the participation in acquisitions.

Community of property is the legal or statutory regime into which spouses enter when they
have not entered into a marriage contract for any other regime or when they declare that they accept
this property regime3#°. According to this regime, as assets of the community are considered all
the acquisitions that the spouses make together or separately during the marriage, including the
income from their personal activity, from the saving made on the fruits and the income from the
personal assets®*°. Otherwise all assets which cannot be proved to be assets of one spouse will be
considered as community assets. But it should be known that the spouses remain the owners of
their property but as the property of the community remain only the fruits collected and not
consumed by their property. While more precisely the law has enumerated which assets are
separated property of the spouses starting from clothing and personal items, compensation for
material or moral damage, items for professional use and items that he had until the day of marriage
or has acquired them through inheritance, gift or legacy®. The liabilities of the community include
the obligatory maintenance between spouses and the obligation to support the family and children
as well as other debts created by the family. The debts that a spouse had on the day of marriage or
those that were created from the inherited or gratuitous transfers remain personal debts and must
be fulfilled from their separated property®>2. This way of regulating property relations protects the
property of the community from the actions or debts that a spouse may have or create.

Regarding administration and dispose, the legislator has given the opportunity for each
spouse to administer and dispose of the community property alone, but by obliging the spouse to
be responsible for mismanagement of administration and disposition>3, While legal actions which
are performed in good faith are also obligatory for the other spouse. Although administration and
disposition can be done independently, there are still some prohibitions regarding administration
and disposition without the consent of the other spouse. For example, the community of property
cannot be gratuitously inter vivos, the inheritance cannot be left except for his part, it cannot be

transferred or encumbered with immovable property rights, can’t rent it out rurally or an

349 French Civil Code, 1804 article 1400.
350 |pid, article 1401.

351 |bid, article 1404-1408.

352 |bid, article 1410.

353 |bid, article 1421.
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immovable property for commercial use without the consent of the other spouse®**. Otherwise, the
legal actions of one spouse through which the competencies regarding the community have been
exceeded, may be ratified by the other spouse or annulled within the deadline determined by law3®°.

Spouses through the ante nuptial agreement can be determined for the conventional regime
for the regulation of their property relation Through this agreement the spouses can not only leave
the statutory community regime but they can also agree on some issues, such as the community to
include movables and acquisition , to exclude the rules of administration, that one spouse has the
right to acquire a property in condition for compensation, that the spouses will have equal shares

or will have a universal union3°®

. Thus, if the spouses decide to have a community of movable
and acquired assets between them, then the common property will be not only the joint property
according to the statutory regime but the movable and acquired assets that they will have on the
day of marriage or that they will acquire through inheritance or gift unless otherwise
provided®’.Also the spouses through this regime can be determined that the administration and
the disposition are done jointly which means that no transaction is done without the signature of
both spouses. In the agreement, the spouses can also include the clause for appropriation with
whom to compensate. Through this clause the spouses can agree that the surviving spouse or in
case of termination of the community, appropriates a certain property with the responsibility of
accounting of in the community according to the value it will have on the day of portion®%,

Another regime that can be chosen by spouses is the universal community. According to this
regime, spouses can establish a universal community of their assets, movable and immovable
assets, present and future, except the assets which according to the statutory regime are considered
as separated.

Regime that is encountered in most Europeans is that of separate property. Under this regime
each spouse remains the owner of his or her property, regardless of when that property was
acquired, before or during the marriage. Also spouses manage, dispose and enjoy their property
independently®°. But on the other hand they are themselves responsible for the debts with their

separated property. If the spouses in their agreement have not foreseen the issue of expenses related

354 French Civil Code, 1804, article 1422-1426.
355 |bid, article 1427.
356 |pid, article 1497.
357 1bid, article 1503.
358 |bid, article 1515.
359 |bid, article 1536.
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to the marriage, then it is obligatory for them to jointly cover these expenses.®®° They are obliged
to contribute to these expenses depending on the possibilities they have but on the other hand the
spouses have the right to force the spouse who does not contribute through civil procedure®?,

Another situation is if the spouses get married and they decide that their property relations
be regulated through the regime of separation in acquisitions. Under this regime each spouse
remains the owner of his property regardless of the moment when they acquired that property or
how they acquired it. Realistically during the marriage the regime of separate property applies to
them. But in case of dissolution of this regime then each spouse is entitled to participate by halves
in value in the net acquisitions found in the patrimony of the other, and estimated owing to the
double appraisal of the original patrimony and of the final patrimony?%?,

Spouses who have decided that their property regime is a community of property or statutory
regime then the dissolution of this regime can come for several reasons. These causes are
enumerated in the civil code and which are; by the death of one of the spouses; by declared
absence; by divorce; by judicial separation; by separation of property; by change of matrimonial
regime®3, If the spouses divorce then the community of property ends and for this reason each
spouse will receive his property and then through liquidation the joint assets are divided where the
assets and debts are included®®*. Then in the name of each spouse a reimbursement account is
created that the community owes to them and vice versa. While after all the acquisitions have been
completed the rest is divided equally between the spouses®®. Whereas in the situation when the
community ends with death, then the property is divided in half, while the other half is divided
between the heirs. Although practice has shown that this does not happen in most cases as it is left
the joint property to be divided after the death of the other spouse®%®. But the spouse also

participates in the inheritance as the heir of the deceased spouse.

30 French Civil Code, 1804, article 1537.

361 |hid, article 214.
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366 |_ucia Ruggeri, lvana Kunda and Sandra Winkler, eds., Family Property and Succession in EU Member States
National Reports on the Collected Data (Rijeka: Faculty of Law of University of Rijeka, 2019), pg. 244.
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5.5 Poland

Marriage, due to its importance, has been placed under the care of the state in Poland as well.
But unlike other states, family and marriage are regulated by the Family and Guardianship Code,
which differs from the civil code. In this way the Poland state has separated the family law from
the civil code by regulating it in a special way, but it should not be ruled out that the civil code is
also considered as a source of family law. It is also important to mention that this state recognizes
only marriage as an institution which creates rights and obligations between spouses and also
allows marriage only between a man and a woman®’. According to the Polish legislation only
marriage is a legal relationship between spouses, as opposed to cohabitation which is considered
only as a social relationship and as such is not regulated by law and does not create rights and
obligations between cohabitants. Spouses are part of the family and as such, together with the
children they create the family and have rights and obligations towards each other. Spouses are
obliged to live together, help each other, be faithful to each other and work for the good of the
family®®8. Spouses also have the right to use their apartment together and also have the right to
represent each other and on the other hand the obligation to jointly bear the responsibility to meet
the current needs of the family®®°. These rights and obligations are considered personal and that
the spouses can use or share depending on their capabilities.

In addition to personal rights and obligations between spouses at the time of marriage are
also created relationships of a property nature. Spouses can regulate their property relations
through several regimes which have been foreseen by the Polish legislation starting from the
community regime, the contractual arrangement, the compulsory system®”°. According to the
family code, the community regime is considered a legal or statutory regime. In fact this regime is
a regime of common property. If the spouses have not entered into a marriage contract to change
their property regime then ex lege means that they have entered into the legal regime of the joint

367 Wojciech Kosior and Jakub M. Lukasiewicz, Family law in Poland (Rzeszéw: Legal Publishing House, 2018), pg.
23.

368 Family and Guardianship Code of Poland, 1964 article 23.

369 |bid, article 28-30.

370 Wojciech Kosior and Jakub M. Lukasiewicz, Family law in Poland (Rzeszéw: Legal Publishing House, 2018), pg.
25.
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property community3"*

. According to this regime, the spouses at the moment of marriage begin to
create their joint property, which includes all assets acquired during marital life. But apart from
the community property which consists of the assets that the spouses acquire during the marriage,
the other assets remain the separate property of each spouse. For this reason, the legislator has
determined what constitutes the community property of the spouses and which assets remain the
separate property of the spouses. The joint property of the spouses consists of remuneration
received for work and income from other gainful activities of each of the spouses; income from
joint property as well as the personal property of each of the spouses; amounts collected in an
account or an employee pension fund for either of the spouses®’?. Through this definition, the
legislator has specified which assets will be considered as joint property of the spouses in order
not to leave dilemmas in the future. Thus the spouses from the moment they get married and during
the time they are married create their joint property.

Spouses remain the owners of their separated property. In this way it is determined by law
more precisely which assets will remain their separated property regardless of the fact of marriage.
Thus as personal property are considered, property acquired before the statutory joint property
regime arose; property acquired by inheritance or donation, unless the bequeathed or donor decides
otherwise; joint property rights that are fully covered under separate provisions; property that is
used exclusively to satisfy the personal needs of one of the spouses; rights that cannot be
transferred and may only be exercised by one person; items received as damages for bodily injury
or triggering a health disorder, or as compensation for harm suffered; this does not include
disability benefit due to an injured spouse through a partial or total loss of earning ability or an
increase in needs or a decrease in prospects for the future; debts concerning remuneration or other
gainful activities by one of the spouses; property received as a prize for individual achievement by
one of the spouses; the copyrights and related rights, industrial property rights and other rights of
a creator; property acquired in exchange for elements of personal assets, unless particular

provisions state otherwise®’.

371 European Commission, Couples in Europe, Is there a statutory matrimonial property regime and if so, what does it
provides? http://www.coupleseurope.eu/en/poland/topics/2-is-there-a-statutory-matrimonial-property-regime-and-
if-so-what-does-it-provide/ (accessed on 08 February, 2021)
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373 |bid, article 33.
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An important issue is the management of common property. In Polish legislation earlier there
was a division of joint property management, where each spouse had the freedom to administer
and dispose of the joint property and the management was divided into ordinary management and
activities beyond ordinary management where the consent of the other spouse is required3’*. But
because it has not been specified which activities are considered ordinary and which are not then
they have become changes by now defining only the principles regarding the management of the
common property. Now each spouse can manage the joint property themselves but with four
restrictions in mind. These restrictions include the obligation of each spouse to inform the other
spouse about management and otherwise sanctions are provided, the spouse’s right to oppose the
other spouse's actions (except for certain actions eg. everyday matters), the spouse's inability to
administer joint property for business purposes, and the obligation of the spouse to obtain consent
for legal action defined by the Code (mainly related to the disposal, encumbrance, or donation of
joint property®”.

Special attention is paid to the debts and responsibilities that spouses have in relation to the
joint property. Thus according to the law if one spouse has entered into obligations with the consent
of the other spouse then this means that the creditor can claim the fulfillment of this obligation
from the joint property®’®. While in the absence of this consent then the spouse is responsible with
his personal property or the part of the joint property®”’. In this way the spouses are protected from
illegal actions through which the joint property can be damaged.

Joint property means that the spouses are joint owners of this property and are not co-owners.
For this reason at some point it may even come to the division of the joint property so that each
spouse knows his share in the joint property. The division of the joint property can come mainly
in two moments, when the marriage ends and when they jointly decide to divide the property
despite the continuation of the marriage. Joint property is divided when the marriage ends through

divorce, annulment or death of one spouse. While the joint property regime may also end when

374 Wojciech Kosior and Jakub M. Lukasiewicz, Family law in Poland (Rzeszéw: Legal Publishing House, 2018), pg.
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the spouses through prenuptial have chosen the other regime that of separate assets or financial
separation with the compensation of achievements, and also a compulsory system®78,

In cases where the marriage is dissolved through the divorce, the division of the joint property
is made by the court. The separation can be done in the same divorce procedure or in another
procedure if there is a dispute®’®. The division of the common property is done in equal parts unless
otherwise provided by agreement. But spouses can also share their wealth through agreement and
this contract must be concluded in the form of a notarial deed *%. Each spouse has the right to
claim an unequal share or compensation for the part he / she did not receive through the division
of property®. But spouses also have the right to seek compensation for expenses incurred from
personal property for joint property in addition to expenses incurred to meet the needs of the
family382,

In addition to the division of joint property, an important issue is the division of the joint
house or apartment where the spouses lived. Thus, if there is no agreement between the spouses
on who will live or to whom the marriage house will be given, then this decision is taken by the
court together with the divorce decision. The court may decide that the apartment be used by both
spouses, but at the request of one of the spouses, it may decide to evict the other spouse from the
apartment if he / she has behaved violently or makes his / her life unbearable. But also at the joint
request of the spouses, the court may decide that the apartment be left to one spouse or, if possible,
to be divided between the spouses. But what is important is that in case of separation of the marital
apartment, the court must take into account the interests of the children and the interests of the
parent to whom the children are entrusted=,

Spouses may decide before marriage or during marriage through a marriage contract which
must be concluded in the form of a notarial deed that their property be extended community,
limited community, full resolution, and separation of property with the balance of acquisitions.
This marriage contract can be broken and the spouses return to the legal property regime3®4.

However, in Poland there is another regime called the compulsory regime which is created

378 Wojciech Kosior and Jakub M. Lukasiewicz, Family law in Poland (Rzeszéw: Legal Publishing House, 2018), pg.
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379 |bid., 2018, pg. 31.

380 Family and Guardianship Code of Poland, 1964 article 47
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rigorously for cases determined by law which cannot be regulated through the marriage contract.
These situations are provided by law and spouses cannot make an agreement but must act as
defined in the Family Code. So in these cases the compulsory regime must be created; of
determination of separation must be created, the decision to totally or partially incapacitate a
spouse, bankruptcy declaration of a spouse, upon request of one of the spouses for important
reasons, and upon request of the creditor of one of the spouses if he or she is satisfied that the
satisfaction of the enforceable title requires the division of common property®®. Although the
legislation in Poland differs from the legislation we have reviewed so far, more specifically that of
Austria, Germany, France, the fact that it offers the possibility of a marriage contract is considered
a good opportunity for spouses to choose the property regime that it suits them better spouses

despite the limitations they have.

385 Family and Guardianship Code of Poland 1964, article 52
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5.6 Croatia

Croatia is a European country which is characterized with an old legislation which has served
as an example for many other countries. Despite the long experience in the field of legislation in
many respects differs from other European countries. In Croatia, family relations are regulated by
law, i.e. the Law on Family. According to this law, marriage is also a legal union between a man

and a woman?38®

. According to this law, marriage is allowed and creates rights and obligations
only between a man and a woman, while marriage between persons of the same sex is not allowed.
But despite the fact that in civil marriages cannot be enter the persons of the same sex, they are
entitled to another type of connection which is called life partnership between persons of the same
sex. Their relationship is regulated by the Same Sex Life Partnership Act®®”. While the same act
regulates the non-formal partnership between persons of the same sex, if the same have not
registered their community but whose life is extended for more than 3 years and who have met the
conditions for partnership.

Civil marriage can be entered into only by persons of the opposite sex, which is also one of
the conditions for marriage®®. As a result of the marriage, personal and property rights and
obligations are created between the spouses. The rights and obligations of a personal nature, among
others, are the determination of the surname, the determination of the family home where the
spouses will live and exercise the parental right, the choice and exercise of the profession®®°. But
in addition to the rights and obligations of a personal nature, property relations are also established
between spouses. For their regulation the spouses can choose between two regimes, the legal and
the contracted one. Otherwise, if the spouses have not chosen the contracted regime, then their
relationship will be regulated according to the legal regime. According to the legal regime, spouses

can have two types of property, joint ownership and personal ownership3®

. As marital property is
considered the ownership that they have acquired during their married life through work and the

wealth that derives from this wealth®®!. So, through this legal definition are defined two criteria

386 Family Act of 22 September, Text No. 1992, (Zagreb: Official Gazette website, 2015).

387 Croatian Parliament, Same Sex Life Partnership Act. Zagreb, (2014).

388 Family Act of 22 September, Text No. 1992, article 23. (Zagreb: Official Gazette website, 2015)
389 |bid, article 30, 31, 32.

390 |bid, article 35.

391 |bid, article 36.1
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for the creation of marital property, work and cohabitation. In this way the legislator has excluded
that as marital property to be considered the property which is acquired if the spouses are not living
together even despite the existence of the marriage. Marital property is also created through
gambling profits and copyright benefits. Although the legislature has not precisely defined what
constitutes marital property in general this includes wages, movable and immovable items, stocks
and income arising from this property>%,

Since this property is acquired during the marital life then the spouses are equal owners of
this property unless otherwise agreed and also its registration must be done in the name of both
spouses or depending on how the spouses agree3®. In terms of management, the legislation in
Croatia has divided it into two types. Ordinary management where spouses can independently take
actions related to the maintenance and use of marital property according to its purpose. While
extraordinary management can be done only with the consent of the other spouses and where they
enter, changes in the purposes of things, major repairs, renovations, alienation of things, giving or
renting things, creating a mortgage, giving real estate in mortgage, and the creation of property
rights over marital property. The consent of the other spouse must be given in the form of a notarial
deed before the notary public3®4. But it should be known that extraordinary legal actions which are
taken without the consent of the other spouse do not affect the rights of the third party, but in this
situation the spouse without whose consent these actions were taken has the right to
compensation®*®°, So these legal works, although they must be performed with the consent of both
spouses, still preserve the rights of third parties who were not aware that such property is marital
property, but on the other hand the spouse acquires the right to seek compensation for damage that
may have been caused.

According to the legal regime, in addition to the marital property, the spouses can also have
their own property. Thus, the property that the spouse had before the marriage is considered as
own property, as well as the property that they can acquire during the marital union, but in any
other legal basis which is not included in the marital property. Also includes the work of the author

which is considered as own property. According to this definition, the author's work will be

392 Branka Resetar and Una Josipovié¢, “Controversial issues of maritime acquits with reference to banks of spouses”,
Zbornik radova Pravnog Fakulteta u Splitu, Vol. 50, Issue 1, (2013).
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considered as the property of the spouse who created it, while the profits of the author's work will
be considered as marital property>%.

In addition to the legal regime, the legislation in Croatia gives spouses the right to regulate
their property relations through a marriage contract. Spouses who wish to regulate property
relations other than the legal one, must enter into a marriage contract before the notary public. For
the content of the contract, the spouses are not limited only to the fact that the contract must be
concluded taking into account the legal norms and that they must not be in conflict with the
Constitution, legal norms and moral norms3%’. Through the marriage contract, the spouses are free
to regulate the property relations by best adapting them to their life together and the goals they
have in the future, as they have the opportunity through this contract to determine the fate of
existing assets and those that will be acquired in the future3%,

In addition to the rights that spouses have over their joint property, obligations are also
created for them. The obligations that a spouse has taken before the marriage and the obligations
that the spouse has taken during the marriage but that do not relate to the current needs of the
community and family needs are the responsibility of the spouse who has undertaken these
obligations®®. In this case the spouse who has assumed these obligations is released from liability.
But in the case where the obligations are undertaken to meet the needs of the community and the
family or are taken with the consent of both spouses, then both spouses are jointly and severally
liable for these obligations with their joint property and their assets*®.

The joint property created during the marital life can be divided. Divides can be made during
the marriage or on the occasion of the termination of the marriage. Thus, each spouse has the right
to request the division of marital property. The division of marital property can be done by
agreement between the spouses or in cases when there is no agreement then the separation is
requested by the court. Thus the court at the request of the spouses makes the division of the

marital property in civil proceedings. If the spouses do not agree otherwise then the separation is

3% |bid, article 36.2.
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done equally. Separation can be done physically, or by selling the item and sharing the profits*?.
Whereas in cases when the marriage ends with the death of one spouse then the surviving spouse
has the right to request the division of marital property during the inheritance procedure. After the
division of the marital property then the surviving spouse participates as heir in the property of the
other spouse*??,

Despite the legal provision for the division of marital property, special attention has been
paid to the rights of children and their well-being. Initially, the legislator determined that all
movable items that have been used or are used for children will not be included in the marital
property during division but they will remain in the ownership of the child or the parent to whom
the children are entrusted*®. As for the family home, the legislator has determined that the court
at the request of one parent can allow to stay in the family home of the parent who lives with the
children and exercises parental care. However, this right may last until the process of division of
marital property is completed. After this procedure has been completed, the court is authorized to
give the right of residence to the parent who has custody of the children, but on the other hand also
to oblige the spouse to pay the rent*®*. But also the court is obliged to evaluate these situations
well and always decide for the benefit of the children. For this reason, the legislator, despite the
importance it has given to the marital home, has given the right to the parent to whom the children
are entrusted, to continue living in the marital home for the benefit of the children. It is in the
competence of the court to always value this right of the parent in the interest of the children.

Since in Croatia it is allowed the connection between persons of the same sex, but who do
not have the right to marry but only to live and to register their partnership in the competent body
as such creates rights and obligations in terms of property. As a community of persons who, despite
their gender, have the right to live together, by coexistence they create their common wealth. Thus,
as their common property is considered the property that they acquire through work during the
partnership and that both partners have equal rights in this property unless they have determined

otherwise®®. Copyright and gambling assets are also considered property of the partnership. In

40lEyropean Commission, Couples in Europe, How is the property divided?,
http://www.coupleseurope.eu/en/croatia/topics/5-what-are-the-consequences-of-divorce-separation (accessed on
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addition to the partnership property, the partners remain owners of the assets that they had until
the moment of entering into the partnership or the assets that they acquire through a legal work
which does not fall into the category of partnership assets*®. Also same-sex partners with the fact
that they have no right to marry but only to live together, their property relations can be regulated
through an agreement. This agreement must be concluded before the notary public and it is not
allowed that any law of a foreign country is applied in this agreement*®’. So even though same-
sex marriage is not allowed, their partnership is still regulated by a special law and the rights and
obligations arising from this partnership are almost the same as those of married couples.

408 The Croatian Parliament, Same-sex life partnership act, article 52
497 Ibid, article 54
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5.7 Bulgaria

Bulgaria is another country which regulates Family Code. Characteristic of this state is the
living of family members in a family community regardless of whether the parents are married or
not and that their relations are regulated by the Family Code in contrast to other states where family
relations were regulated by a civil code or by law. According to the family code in Bulgaria, only
marriage between persons of the opposite sex is recognized as a form of family relationship.
According to the family code in Bulgaria, only marriage between persons of the opposite sex is
recognized as a form of family relationship. In fact, a marriage entered into according to legal
procedure creates rights and obligations between the spouses of a personal and property nature. As
a personal rights between spouses are equal rights that spouses have in marriage*®. Also, spouses
should, based on their free will, regulate their relationships and jointly take care of the family. But
in the other hand spouses are obliged to live together unless reasonable reasons and are free to
choose and practice the profession they desire®,

In addition to the personal rights that are created with the conclusion of a civil marriage,
property relations are also created between the spouses. Property relations spouses can regulate in
several ways, as the legislator has provided three property regimes through which they can regulate
their property relations. According to the Family Code, property regimes between spouses can be

410 Community

community property regime, separate property regime, and contractual regime
property regime, otherwise known as legal regime, is expressed when the spouses have not
contracted any other regime or there is no agreement between the spouses to regulate property
relations. Initially this regime is registered in a central electronic register at the Registry Agency*!*.
Under this regime spouses create their joint property based on their joint contributions

regardless of who acquires that wealth. This contribution can be made through work, covering
expenses, childcare and housework. For this reason it is assumed that the contribution of the

spouses is equal if the opposite is not proven*'2, Thus, the spouse who claims to have contributed
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more than the other has the right to prove his / her greatest contribution, also the spouse’s heirs
have this right. While as personal property of the spouses will be considered all the assets that the
spouses had before the marriage or the assets that they acquired during the marriage through
inheritance or gift*'®. Here are includes the moveable items of the spouse for daily use and items
that they use to practice their profession.

Under the community property, spouses have equal rights in the management and disposition
of marital property. For this reason, neither of the spouses can independently dispose of the part
that would belong to them in case of separation of marital property, or in the end of this regime.
In case when one of the spouses has disposed with the immovable property, the other spouse has
the right to oppose those legal actions within the subjective deadlines 6 months and the objective
deadlines 3 years. Whereas if one spouse has disposed with the movable items of the marital
property, the third party who was not aware of the other spouse's dislike acquires the right over
this item**. While an acceptable approach the legislator has provided for the marital home.
Spouses do not have the right to dispose of the marital home, despite the fact that it may be the
personal property of only one spouse. This is expressed when both spouses do not have other
privately owned homes. In this case, the right of dispose of the owner spouse will be given by a
court decision considering the interests of children and family are not harmed**°.

The end of this regime comes in some situations which vary from those with the will of the
spouses and those without the will of the spouses. Thus the statutory regime ends with the
termination of the marriage, with a court decision for any significant reason, with the change of
the property regime, with the request of a creditor for the debts of one of the spouses or with the
opening in the procedure for the inability of a spouse to fulfill his obligations if he is the sole owner
or partner in a company*®. All these situations as a consequence have the division of the common
property, and in principle this property will divided in equal parts. However, despite this legal
provision, one spouse can receive a larger share of this property if he or she has been given the

exercise of parental rights or when his / her contribution is significantly greater than that of the
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other spouse*’. If the marriage ends with divorce each spouse has the right to receive a part of the
value of the objects for exercising profession or trade and deposits if their value is substantial and
the spouse has contributed to the purchase of that property either through work or through childcare
or household chores*8. This right can be exercised by the spouse even before the divorce if the
other spouse through his behavior endangers this property or the interests of the spouses and their
children. In marital life, it can happen that one spouse gives his / her personal property to the other
spouse in use and does not make any agreement. In this situation the legislator has foreseen that to
the users are left only the results at the moment when the return of the items to the owner spouse
is requested*®. Through this regulation the personal of the spouses are protected and which are
used by the other spouse.

An important issue is the separation of the marital home where the legislator has paid special
attention. Thus, in the case of a divorce, if both spouses cannot live separately in the marital home,
then the right to live in that home belongs to the spouse who needs the house the most, especially
towards this decision are influenced by the existence of children under the age of majority. Thus,
the court is authorized to give the marital home to the spouse to whom the minor children are left
in the care, regardless of which spouse owns the house. If the house is owned by the relatives of
one of the spouses, the marital house will be given for use to the spouse whose children are left in
the care, but this right can last up to 1 year. The right to use the marital home may expire before
that time if the needs to use the home have ended or the spouse enters into a new marriage*?°. In
these situations the court determines the tenancy relationship which must be registered in the
property register*?.,

Another regime is that of separate property regime. According to this regime, each spouse
remains the owner of the property acquired during the marriage. But even though each spouse is
the owner of his property, he still has the right to claim from the other spouse a part of his property
if he considers that he/she has contributed to the acquisition of that property through work, through

housework or in any ways. Also although spouses do not create joint property, they are jointly
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obliged to share in the expenses of family needs and the needs of children*?2. Through this regime
it is possible for the spouses to remain the owners of the assets that they will gain during the
marriage but since during the marital life the spouses live together, the property that the spouses
acquire can also come as a result of the help or contribution of the other spouse. For this reason
the legislator has found it reasonable to give one spouse the right to claim part of the property from
the other spouse if he consider that he has contributed to the creation of that property.

The newest regime that has been introduced into Bulgarian legislation is the contractual one.
Therefore, the spouses have the right to regulate the property relations through the marriage
contract and that they can enter into this agreement before the marriage or during the marriage. If
the spouses decide to regulate the property relations through the marriage contract, the law has
specifically specified what this contract should contain. In this way, the spouses can find out
through the contract what rights the spouses have in the property they will acquire during the
marriage, what rights the spouses have in the property they had before the marriage, in the way of
administration and disposition of the property, including marital home, maintenance of marital
children, participation of spouses in expenses and other obligations, property consequences in case
of divorce and regulation of other relations if they are not in contradiction with the Family Code*?3,
But on the other hand it is forbidden for spouses to prescribe provisions in cases of death*?*. The
marriage contract must be made in writing before the notary and signed in the personal presence
of both spouses and this enters into force on the day of marriage or on the day of its signing by the
spouses*?®,

The marital contract can be changed and this change must be done in the same way as its
connection and it can end if the spouses have expressed the will to change their property regime
or by entering into another marital contract. Also the marriage contract may end at the request of
one spouse if the material circumstances have changed and the contract may be detrimental to
them or to the children and family and also terminates with the termination of the marriage in

addition to the provisions having effect in the event of termination of this contract?®.
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Marriage contracts and applicable legal regimes are registered in the central register at the
Registration Agency. The registration is done automatically through the notification received from
the Municipality or the city council where the civil status books are kept*?’. Through this system,
which is public, the rights of the spouses are protected, but also of the third parties who can enter
into any contractual relations and who can get the information about the ownership from the

agency.

427 Bulgarian family Code 2009, article 19
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5.8 Albania

Albania is a country which borders with North Macedonia and Kosovo. According to the
geographical extent, the proximity that these countries have with each other would leave the
impression that they are similar in legislation, but that in fact they differ in terms of regulation of
property relations between spouses. This is due to the fact that Albania, unlike Kosovo and
Northern Macedonia, has implemented the marriage contract, which in these two countries has not
yet started to be applied as in other European countries.

Family law in Albania is regulated by the family code which, in addition to family relations,
also regulates marriage and the rights and obligations arising from marriage. According to this
Code, marriage is considered as a legal cohabitation between a man and a woman who have
reached the age of majority. Marriage is based on the consent of both future spouses and which
are equal in terms of rights and obligations*?®. While with the marriage according to legal
procedures are created the rights and obligations of personal and property nature. Spouses are
obliged to fidelity, assistance and cooperation, have the right to choose the surname and determine
the surname of their children and decide on their place of residence??®.

In addition to the impact that have on personal rights, the marriage also has an impact on the
couple's property relations. For this reason, a set of legal norms is dedicated to the regulation of
property relations through which spouses decide that they know they will regulate property issues
arising from marriage. Although property issues are not determinants of a marriage but that in
various situations may come to the fore and especially in situations of crisis or uncertainty.
According to Albanian legislation, there are two main regimes, the legal regime and the contract
regime*®. Legal regime always comes into play when the spouses have not chosen the contract
regime or have voluntarily chosen this regime. In this case, the joint property of the spouses is
created and where the law has determined which assets will be joint and which assets will remain
separate**!. Spouses know from the moment they are determined for this regime which assets will

create the legal community and which assets will remain under personal administration and
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disposition. Thus the legal community consist of property acquired by both spouses, together or
separately during marriage, income from the special activity of each spouses during marriage if it
has not been consumed until the end of the co-ownership, the fruits of the property of each spouse
and commercial activity created during the marriage*2. If the commercial activity was owned by
one spouse but after the marriage is run by both spouses, as joint property will be calculated only
the profits and the increase of production*. This presumption of common property will be such
until proven otherwise®®. If they have proven that a property from the common property is a
separate property they can separate it from the common property presumed by law.

In addition to the joint property in the case of marriage, the spouses remain owners of their
separate property. As separated property are considered assets that one spouse had in partnership
with other persons or was the holder of a real right of use, the assets that the spouses acquire during
the marriage through inheritance, gift or legacy unless they were intended in favor of community,
assets for personal use or and assets acquired as an accessory of personal property, tools necessary
for the exercise of the profession other than those for the administration of commercial activity,
assets acquired from the compensation of personal damage with the exception of income received
from the pension earned due to full or partial inability to work, assets acquired from the alienation
of own assets and their exchange*®.

Both spouses are responsible for the obligations deriving from the legal community equally
and which include the obligations of the spouses regarding the purchase of the property, the
expenses related to the administration of the joint property, the expenses related to the maintenance
of the joint property of family and for family-related obligations regardless of by whom they are
made and for all obligations except those specified s personal*®. Also excluded are the obligations
that the spouses had before the marriage and the obligations that aggravate the inheritance or the
gifts that the spouses receive during the marriage. Creditors have the right to demand the
fulfillment of an obligation by a spouse initially through his own property, and when this is not
sufficient he has the right to demand its fulfillment from the joint property but not more than half

of the joint property. Creditors have the right to demand the fulfillment of an obligation by a debtor
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spouse initially through his own property, and when this is not sufficient he has the right to demand
its fulfillment from the joint property but not more than half of the joint property*®’. And if the
personal obligations of the debtor spouse have been paid from the joint property, the other spouse
has the right to compensation. While the own property of one spouse will not be affected by the
creditors of the debtor spouse only if the obligation has been contracted for the maintenance of the
house and the interests of the family*8,

The administration of the joint property of the spouses is done equally. This means that each
spouse has the right to administer their joint property. However, they have this right only in terms
of ordinary administration, since the legislation has provided three ways of administration,
ordinary administration, administration that exceeds the limits of ordinary or extraordinary
administration*®. In this case the law presumes that each spouse is the legal representative of the
other spouse in terms of the ordinary administration of the joint property*#°. In this case the law
presumes that each spouse is the legal representative of the other spouse in terms of the ordinary
administration of the joint property. As the usual administration is considered the administration
of property which aims to meet the daily requirements of the family through the alienation or
donation of small value items, daily purchases that have to do with the normal fulfillment of family
requirements**t, While for legal actions that go beyond the usual administration, the consent of
both spouses is required, which mainly includes legal actions related to the alienation of
immovable property or movable property but with great value, the donation of these properties,
leave mortgage or mortgage, obtaining loans, etc.**2. But the legislator has provided some
exceptions here, and that these exceptions have to do with the distance of one spouse or in the
absence of a power of attorney or authorization, the other spouse is given the right to take actions
that are of an extraordinary nature if this is necessary for family interests*4,

Another practice can be followed if one spouse does not give consent to take extraordinary
actions or is unable to give such consent, then the spouse can go to court to obtain a consent. In

this case the court decides depending on how necessary it is for the good of the family to take this
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action or not***, In this case the consent of the spouse can be replaced by the answer given by the
court. Usually this can be required when a spouse unreasonably refuses to give consent to take an
action that is of an extraordinary nature. Whereas in situations when one spouse has exceeded his
/ her authorizations regarding the right of administration, the other spouse has the right to oppose
these actions within the legal deadline and to request that they become invalid through the filing
of a lawsuit**. As for the administration and disposition of separated property, each spouse is
independent to freely and independently administer and dispose of his property. This right can also
be exercised by the other spouse if he / she is authorized to do so by the owner spouse. But here
can also be expressed silent administration, when one spouse with the knowledge of the other
administers and uses his property but is excluded from the right of disposal**¢. However, the owner
spouse has the right to oppose the actions of the other spouse and also has the right to file a lawsuit
if actions have been taken and the spouse owner of the special property has been harmed.

The legal regime of the community at a certain point in time may end, and for this reason the
law provides the moments of the end of legal regime. Thus, based on the family code, the legal
regime of the community may end with the death of one of the spouses, the declaration of missing
or dead of one of them, declaring the marriage invalid and dissolving it; with the division of
property; and with the change of the marital property regime, when it brings about the end of the
community**’. Unlike other European countries, the legislation in Albania has prohibited the
division of joint property during the continuation of the union, even if the spouses have provided
for an agreement*8, Exceptions may be made if one spouse has mismanaged the joint property or
when such administration puts the other spouse or family at significant risk, or in cases where one
spouse hasn’t contributed proportionately to the needs of the family with its possibilities**°.
Whereas in situations which are not mentioned in the law, the spouses do not have the right to
request the division of property until some other fact such as death, divorce or other situations

mentioned in the law.
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One of the situations which most often leads to the division of joint property is divorce. The
division of the marital property is done starting from the equality of the asset and the liability,
where initially the community deducts its obligations to the spouses or third parties, the remaining
property is divided in equal parts between the spouses**°. Also during the separation process, the
court, taking into account the needs of the children and the fact to whom the children will belong
for care, can share the care and property from the other spouse. All this is done for a better well-
being of children and their interests. Also in the case of separation, the spouses are entitled to
compensation to each other for the obligations they have paid from their property or from the
property of the community.

Spouses may, with their own free will, decide to settle their property relations through a
marriage contract. Thus, the spouses through the marriage contract are determined for a different
regime from the legal one. However, despite the fact that the spouses decide to regulate their
property relations through the marriage contract, they cannot through this contract avoid the rights
and obligations arising for them from the marriage, as well as parental responsibility and the rules
of legal administration and custody®. In fact, through the marriage contract, which can be
concluded before the marriage and produce legal effects at the moment of the marriage or can be
concluded during the marriage through which the property regime is changed, the spouses can
agree about that the community includes movable property before marriage and gains from
personal property during marriage; change the rules regarding administration; have unequal parts;
to this between them universal community*®2,

Despite the fact that through a marriage contract the spouses can settle many issues such as
deciding whether to leave their child at home, or they can decide that one spouse should continue
to live in the marriage house until he or she remarries, they can also determine the destination and
addressing of the income earned during the marriage as well as to limit the income that can pass
to the community. But in no way a marriage contract should means to seen as a tool by which a
spouse puts his or her interests first because above all in a marriage contract there must be justice,

reciprocity and equality. Since this type of regime is considered to provide peace and security
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against the other spouse's own obligations**3. Due to the advantages that this regime has such as
the freedom and autonomy of the spouses who depending on their situation to regulate their
property relations and to predict the future what will happen in case of death or divorce, spouses
have the opportunity to they choose as a regime even after they have entered into a marriage, but
they can do so only two years after the marriage, arguing why they have decided to change their

legal property regime*>*

. As for the form of the marriage contract, it must be concluded in the form
of a notarial deed, before the public notary and in the presence of both spouses and their
representatives. After signing the contract, the Notary Public issues a certificate to the spouses,
which must be deposited in the registry office before which the spouses entered into the
marriage*°.

Through the marriage contract the spouses have the opportunity to be determined for the
regime of separate estates. Through this regime each spouse remains the owner of their property
which they acquired before marriage or during the marriage. Thus, each spouse retains for himself
the right to administration, disposal and free use of their assets**®. In this case each spouse is liable
for the obligations arising from his property while for the obligations arising from the marriage
they are liable according to the agreement in the contract or according to the legal definition. If
this regime ends with the death of one of the spouses, then the division of property is done
according to the rules of inheritance law, but the form is regulated, which includes the storage of
indivisible goods, the system of preferences, and auction sale of inseparable items, separation
effects and grants. While if this regime ends with the dissolution of the marriage the same rules
apply except the system of preferences®’.

Although the legislation in Albania is advanced and similar to that of European countries,
still the regime of legal property remains the most used in contrast to that of separate assets which
is applied very little*®®, While the marriage contract which in European countries is considered the

most applicable due to the freedom that spouses have in regulating property relations remains as a
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regime with a limited application due to prejudice against this regime. Special attention is paid to
the family home, determining who has the right to use it in case of dissolution of marriage or
termination of the legal regime. In such situations, according to Albanian legislation, if the family
home is owned by one spouse, the court may decide to give it to the other spouse for use if he /
she does not have another suitable home to live in and the children are left in care for upbringing
and education. , or when the request for divorce was made by the former owner spouse or if a
professional cabinet has been installed in the family apartment by the non-owner ex-spouse and
his / her move will cause great expenses*®. In these cases for all situations the court sets the
deadline for how long the non-owner spouse has the right to use the marital house and how much
he has to pay the rent which is determined in accordance with his income for the use of this
apartment. In these cases for all situations the court sets the deadline for how long the non-owner
spouse has the right to use the marital house and how much he has to pay the rent which is
determined in accordance with his income for the use of this apartment. On the other hand, this
right can be terminated by a court decision if the districts change or if the non-owner ex-spouse
remarries*,

It is important that the issue of marital house is regulated by giving priority to the spouse
who is in need and has no other means of livelihood and also by giving priority to the spouse whose
children are being cared for. Through this solution, the interests of the spouse are protected, who
will continue to take care of the children, but also the interests of the children are protected so that
they do not change their place of residence or way of life because their parents are divorced or

their marriage has ended.
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5.9 Comparison of property regimes between European countries and
North Macedonia and Kosovo

All European countries that we have taken for analysis of how they have regulated their
property relations have paid significant attention to this legal institution. Each country starting
from Austria, Belgium, France, Germany and others have foreseen in their legislations some types
of property regimes which are some extent similar to those defined by North Macedonia and
Kosovo. But unlike those, North Macedonia and Kosovo in their legislation have provided only
the legal property regime which is mandatory for spouses who enter into marriage. According to
this regime, the property of the spouses can be joint and separate, determining not exactly which
assets remain separate property and which assets will be considered joint, which at the end of this
regime must be divided between the spouses.

European countries are distinguished for the possibility that spouses have to be determined
in the regime that best suits their case. And that enables the spouses in the future not to have
problems or uncertainties regarding the way of regulating property relations. The state of Austria
allows spouses to be defined for three types of regimes which are separation of property,
community of property and conventional property regime. Unlike many other states, this state as
a legal regime has foreseen the regime of separate assets. Which means that each spouse remains
the owner of his property and has the right to dispose of and administer it freely. But despite this,
the spouses cannot dispose of the marriage house regardless of who owns that property. Another
regime is that of community property which is divided into community property during life and
after death. In addition this regime can be general and limited. While what is most important is the
conventional regime where the spouses through the marriage contract can regulate the property
relations by determining themselves what rights and obligations they have towards their property
from the moment of marriage.

In another way it has regulated the property relationship in Belgium which has defined three
regimes that of the community of the property acquired during the marriage, the separation of the
property and the universal community property. As a legal regime this state has defined the
community of the property during the marriage. Thus, with the marriage, the joint property of the
spouses is created, while on the other hand, they remain the owners of the property that they had

before the marriage. With separated assets they can administer and dispose independently but in
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with the limitation to the marital home, which requires the consent of both spouses. Special in this
system is the universal community of property regime where all the assets of the spouses become
joint property, regardless of how the spouses acquired the property or when they acquired it.

Germany, unlike the above-mentioned countries, has a different system of regulation of
property relations between spouses. According to the Civil Code, spouses can choose between
these regimes community of accrued gains, separation of property and community of property.
While as an additional regime is also the Optional Matrimonial Property Regime of the
Community of Accrued Gains through a marriage contract, if the spouses agree. This state has
defined as a legal regime that of the community of accrued gains. The peculiarity of this regime is
that after the marriage the spouses remain owners of their property, but the accrued gains that the
spouses acquire will be equalized, if this regime ends. But even though the spouses have the right
to administer and dispose of their property, there are still restrictions where no spouse can dispose
of his property in its entirety without the consent of the other spouse. What distinguishes the
German legal system which has not been encountered in other countries are reserved property.
Spouses have the right to define certain assets as reserved property at the moment of entering into
a marriage contract or as such they can also declare the items they have acquired through
inheritance or gift and have had this destination. The purpose of this institute is that in principle
these items are considered as separated property, but to distinguish them from the separated
property which must be administered and disposed in the interest of joint property, with these
assets the spouses can dispose on their own account. This state has also paid special attention to
the marital home, stating that regardless of who owns it in case of separation, it should be given to
the spouse who needs it most or the children have been left in care.

Poland is another country which gives spouses the opportunity to decide between three
property regimes which are the community regime, the contractual arrangement, the compulsory
system. The legal regime envisages a community regime which means the creation of common
property. Apart from what constitutes the joint and separate property and how the administration
and disposition are done, special attention has been paid to the marital home. According to this
legislation, at the request of one of the spouses, the court may decide to evict from the marital
apartment the spouse who has exercised violence or has made the marital life unbearable. While it
has also provided the possibility of giving marital housing to a spouse who needs it or has children

in care. Another regime which has not been seen in other countries is that of the compulsory regime

142



which is foreseen for some situations where the spouse is not allowed to include in the marriage
contract. While countries like Bulgaria, Croatia and Albania have similar legislation regarding the
regulation of property relations, the three states have provided in their legislation three property
regimes, community property, separated property and contractual regime. What distinguishes
these countries is the attention paid to the marital home. Where in case of division of joint property
the marital house can be given to the spouse who needs it the most or has been given custody of
the children. But even here there is a difference, where in Bulgaria if the marriage house is owned
by the parents of one spouse it can still be given for use to the other spouse whose children have
been left in care for up to 1 year. As for the marriage contract in Bulgaria it is forbidden to include
provisions relating to the death of one spouse.

These and many other features make the legal regulation of European countries different
from that of North Macedonia and Kosovo. Above all the biggest difference is that Northern
Macedonia and Kosovo do not have in their legislation the marriage contract which is the regime
where almost all countries have it. This gives the spouses the opportunity to adjust their
relationship to the way they want and also to set the rules regarding the way of administration and
the mood. Also where more attention should be paid to the marital home, where in countries like
Kosovo and Macedonia it is decisive who should be given custody of the children. So, there are
many cases in Kosovo where to the mother has not left the children in care because she did not
have a home because the marriage house was owned by the husband or relatives of the husband.
These and many other changes need to be made so that the legislation of Kosovo and North

Macedonia to be closer to the legislation of European countries.
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6. Meaning and legal nature of marriage agreements

Contracts are one of the mechanisms through which rights and obligations are created between
the subjects of law. Contracts have been implemented in many areas of law, starting from
obligations, economic, labor, international relations, etc. But apart from the fact that contracts are
considered as one of the most efficient means for the exchange of goods and obligations, they have
also started to be applied in family law. Although there have been many opinions that marriage
itself is a contract between spouses through which rights and obligations are created between
spouses but this idea which is not so much supported because in many points civil contracts are
different from marriage. However, the contract has been implemented in the regulation of property
relations between the spouses. Marriage is characterized by cohabitation and the creation of a
family between two people. But the cohabitation of spouses makes them to unit their property and
also to create new wealth during their life. Because marriage has also economic importance, it has
made many countries in the world enable spouses to regulate their property relations by agreement.

But what exactly is a marriage agreement or what is its importance in the life of the spouses?
The term marital agreement is used to refer to pre-nuptial agreements and post-nuptial agreements,
where in some legal systems the term “nuptial agreements” is used. Generally the term marital
agreement is used to denote an agreement between spouses which refers to the regulation of
property relations from the moment of marriage®®'. States which have in their legislative system
the contracted regime or spouses have the possibility to regulate their property relations through a
marriage contract have also determined what type of contract they can enter into. This is because
some countries allow to enter into a marriage contract before marriage and this contract is called
prenuptial agreements, while some state only after the marriage is entered into.

The marital agreement is considered one of the greatest reforms that has taken place in family
law. Although it has existed a long time ago but its empowerment and use as a contract to regulate
in more detail subsequent relations has been a topic of discussion for a long time. Marriage
agreement it is predicted in many countries of the world both in the US and in European countries,

there is still criticism about its use. Among the most serious criticisms is that these agreements
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highlight the material interest between the spouses, thus removing the love or purpose of
cohabitation*®?. It is also emphasized that these arrangements are a preparation for divorce by
enabling the spouses to protect their property. But despite the criticism, these agreements are still
considered as one of the most effective tools for regulating property relations between spouses in
the way they best think about themselves and the future of their family.

The marriage contract is a special type of contract which differs from the compulsory contracts
because this can be concluded only between spouses who are either married or in the future will
enter into marriage. Through this contract, only property issues are regulated and in some countries
there are restrictions in this aspect as well. Since this contract produces legal effects only between
the spouses, then its termination may come as a result of the death of one of the parties, divorce,
voluntary consent, or even in case when the fiancés do not enter into marriage. For this reason,
the marriage contract must be viewed in a general and specific context, because this contract must
also meet the general conditions required for the legal validity of a contract as legal work, but on
the other hand must also look at the specific conditions required by family law*%. The general
conditions are mainly defined by the laws on obligatory relations, while the special conditions are
defined by the laws of family law, but which varies from state to state. The marriage contract is
considered as a contract through which the spouses are free to regulate their property relations and
with a focus on property issues after the marriage ends. For this reason there are opinions that this
contract is considered as a contract of separation as it is mainly used as a mechanism to protect the
property of spouses in case of divorce. World experience shows that this contract is mostly used
by couples who have a good economic status and also by persons who have had a first marriage
and from their experiences the legal regime has not been fair“®*. These contracts make the spouses
comfortable in regulating their property relations as it is left to them to determine the scheme that
suits them best. Thus, the spouses themselves think about their future and the determinations of
their assets.

On the other hand, the contract should not be considered as an instrument where the spouses

prioritize their interests as the other spouse will always be harmed. Although this contract is related
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to their free will, it should not be contrary to the general norms of family law but also not contrary

to the rules of morality, much less contrary to constitutional principles.

6.1 Legal regulation of marriage agreements under USA law

The marital arrangements through which spouses can arrange their property relations can be
of several types. Spouses have the opportunity to regulate property relations between them through
premarital agreement, post marital agreements or partition agreements*®®. Depending on when the
marriage contract is concluded or how the property relations between the spouses will be regulated,
it also depends on what kind of agreement the spouses will make. Marriage contracts have started
to be used especially at a time when in the USA the number of divorce cases has started to increase,
where about 50% of marriages end in divorce, which mainly occur in the first seven years of
marriage*®®. In fact, these contracts are seen as a promotion of divorce because through them the
spouses foresaw the financial consequences of the divorce. For this reason they have been treated
as against public policies and as such are considered invalid. But in 1970 the case of Posner v.
Posner changed this view by stating that public policy should not harm the husband and wife all
their lives as an alternative to overcoming divorce. So the parties should be free to discuss and
decide on the disposition of property and the right to alimony of the other spouse in case the
marriage fails. This decision was also supported by the Court of Appeal of Illinois in the case
Volid v.Volid 1972 confirming that no evidence exists that prenuptial agreements promote
divorce®®’.

Premarital arrangements are one of the instruments through which future spouses are enabled
to settle their property marital relations. Since this type of agreement is entered into before the
marriage is considered as a specific agreement due to the effects it produces in the future.

Characteristic of this agreement is that it produces legal effects after another legal action, ie after
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the marriage®®. This contract is concluded between two persons who in the future will enter into
marriage. Through this agreement they determine how their property relations will be regulated
during the time they will enter into marriage. But this contract does not produce legal effects until
the date when these persons will enter into a civil marriage. And this characteristic makes this
contract special from other contracts. Entering into a prenuptial agreement enables prospective
spouses to enter into a contracted property regime. So, through this contract the future spouses
with the expression of free will decide on their property regime, determine the list of assets
belonging to the bride, the list of assets belonging to the groom, the determination of the gifts they
will receive and the settlement of the issues of other such as determining costs, etc.*%°,

Historically, the prenuptial agreement was created as a mechanism to limit men's rights in
managing and disposing of the joint property of the spouse*’®. Considering marriage as an
important institution for the state and the family, the application of marriage contracts has been
very skeptical. But since the US Supreme Court ruled that contracts could only be used to settle
property issues, it allowed states to each set their own rules for settling marriage contracts. And
this is the reason that each state has its own rules and that some regulate marriage contracts by law
and some by statute*'*,

Through these agreements the spouses could, before entering into the marriage, determine
the rules related to the administration and disposition of the joint property and on the other hand
they could determine in advance which property was personal and did not allow it to be
administered and to disposal of the other spouse. Because this agreement creates rights and
obligations at the moment when the marriage is concluded it must be concluded in writing form
and concluded before the notary.

According to the Texas family Code, the prenuptial agreement enables the spouses to
determine more precisely how the property will be characterized at the moment they enter into the
marriage. They are allowed through these agreements to determine the manner of giving alimony,

to determine who will administer the property during the marriage, and also to determine about
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the rights they will have in the marital home and in some cases to determine that the law which
country will apply if there is a dispute between them?'2, This right of the spouses is also guaranteed
by the constitution, but with whom this instrument should not be used to deceive or to escape any
obligation they have towards their creditors. In a marital agreement the spouses can regulate their
property relations in any way but provided that public policy is not violated, or that this agreement
adversely affects the rights of the child or of any creditor. While in more detail has defined what
this agreement may contain*. Thus the spouses in this agreement may determine the right to buy,
sell, rent, and incur any burden, disposition in case of divorce, death or any other matter which is
not contrary to public or criminal policy. In drafting this contract, attention should be paid to the
interests of the children, as any provision that reduces the obligations of one parent to support the
child will be invalid*™,

In addition to the premarital agreement, spouses have the possibility that after they have
entered into marriage can decide to regulate their property relations through the marriage contract.
The marital contract entered into after the marriage and is also called as post martial agreement or
postnuptial agreement. The characteristic of this contract is that the spouses appear as a party while
it enters into force immediately at the moment of its connection and signature by the spouses.
Through these contracts the spouses after entering into the marriage can decide how their assets
and liabilities will be divided in the event of divorce. The use of marriage contracts in the US has
marked an increase where spouses through marriage contracts have aimed to punish the other
partner for misconduct or by guaranteeing more wealth for the spouses if things do not go as
planned*’®. Although there are many reasons that lead spouses to enter into a post-marriage
contract, mainly the purpose of concluding these contracts is to either change the pre-marriage
contract or make a post-marriage contract because there is no pre-marriage contract*’®. According
to Texas Family code through marital agreements, the spouses can at any time share or exchange
any joint property which they have or will acquire in the future, as they wish. This property which

is distributed or exchanged to the spouse will become his separated property. Through this
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agreement it is possible that property interests from community property to be turned into separate
property. In addition, the spouses may, through the marriage contract, stipulate that the property
interests from the transferred property to be the separated property of its owner*’’. Although each
state regulates post-marital agreement by statute or by law, but there are generally based on five
principles on the basis of which these contracts should have content. These agreements must be
made in writing, must be done voluntarily, full and fair disclosure of relevant information at the

time of execution, not be unfavorable for one party, and be signed by both parties*’8.

6.1.1 Uniform premarital and marital agreement act (UPMA)

In the United States, more precisely in Texas, the Uniform Premarital agreement Act has
been issued, which is part of the Texas family code. Though this act is intended to clarify the
issues of premarital agreements between spouses. More specifically to clarify the issues related to
the rights that arise as a result of marriage and that the spouses want to change or give up through
these agreements*’®. But in addition to regulating contractual relationships between spouses in
Texas, the act has been adopted by 26 other states in the United States*®°. This act aims to treat
premarital agreements in the same way and principles by all states. Premarital agreements have
been treated with a dose of suspicion, especially those that have provided for the division of
property in the event of divorce, thinking that they promote the increase of divorce in the country.
However, since they began to be allowed in some American states and their treatment was done
according to the statutes or court decisions through the Uniform premarital Agreement, it has been
attempted to set the same standards for all states*®*. The Uniform law Commission (ULC) in 1983
issued the Uniform Premarital Agreement Act (UPAA) which aimed to unify the rules of
prenuptial agreements for couples who were married in one country and living in another, and they
contracts to be accepted by the courts of other states. While in 2012 it was updated and revised
UPAA and ULC issued the Uniform Premarital and Marital Agreements Act (UPMAA) through
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which procedural and substantive safeguards were imposed which would be in line with prenuptial
agreements*®2. This revised act was adopted by 28 states by 20134,

Uniform premarital and marital agreement act clarified what is meant by marital agreement
and prenuptial agreement. More precisely, the marital agreement means an agreement between the
spouses who intend to remain in the marriage but who intend to confirm, change or waive any
right or obligation during the marriage or in case of separation, termination of the marriage or in
case of the death of one spouse or whatever situation may occur. While the prenuptial agreement
regulates the same issues as the post-marital agreement but this is related between the persons who
intend to enter into the marital relationship*®. Such definition of premarital and marital
arrangements is made in order to make distinguish between cohabitation agreements, separation
agreements and day-to-day commercial transactions between spouses, which are not covered by
this act. For this reason it has been specified that these agreements are concluded between the
spouses who intend the marriage or who will enter into the marriage in the future. This act does
not apply to agreements by which spouses approach, change or waive a marital right or obligation
which requires the approval of the court to be effective and also does not apply to agreements
between spouses aimed at a dissolution of marriage or separation from the court and who are
expecting such a thing from the court*®. Among other things, through this act it is specified that
the marriage and premarital contracts must be made in written form, signed by both parties and
that the parties have signed it of their own free will*e®.

Through marital and prenuptial agreements the parties can determine the rights and
obligations of the property aspect, but in these agreements are not allowed to introduce provisions
related to the responsibility of guardianship, more specifically with these agreement it is not
allowed to negatively affect the rights of child support and custody. Nor can spouses change the
grounds for divorce set by the courts or penalize a party to initiate legal proceedings for divorce
or dissolution of marriage*®’. Despite the fact that premarital and marital contracts are considered

as a solution which allows spouses to settle their property relations in case of divorce or death of

482 National conference of commissioners on uniform state laws, Uniform premarital and marital agreements act,
Nashville, Tennessee, 2012

483 1bid

4841bid, pg. 3

485 National conference of commissioners on uniform state laws, Uniform premarital and marital agreements act,
2012, pg. 6

486 1bid, pg. 15

487 1bid, pg. 22

151



one of the spouses, there is still a risk that these contracts are misused and that in some cases the
court leaves difficult to verify whether these contracts are related to the will of the parties or not.
According to J. Thomas Oldham the spouse can be found in a locked position when only a
short time before the marriage is presented to him/her a premarital contract and as such he/she
signs it. In case Liebelt v. Liebelt, the court has accepted a prenuptial agreement even though it
was signed by the wife only two days before the marriage and that in fact she had been threatened
that if she did not do so the marriage would be annulled by the husband. Whereas in the case of
Fechtel v. Fechtel, the court had enforced the prenuptial contract through which the woman had
waived her right to alimony even though the contract was entered into only a few hours before the
couple's marriage*®®. And to avoid these situations where one spouse under the fear of annulment
of marriage signs the prenuptial agreement, researcher Kaylah Campos Zelig proposes that states
must decide a time before which the prenuptial agreement should be made, and on the other hand

the couples will have space to think about the consequences that this contract will produce.

6.1.2 Legal regulation of marriage agreements in European countries

In general, European countries differentiate rights and obligations between spouses of a
personal and property character. While the rights and obligations of a personal nature are defined
by law and as such cannot be changed by the will of the spouses, the rights and obligations of a
property nature are regulated by law but on the other hand the spouses themselves can make
arrangements for the regulation of tire. The matrimonial property regime classifies the assets of
the spouses into the joint assets of the spouses, the assets of the husband and the assets of the
wife?®, It also determines which assets fall into the category of joint property and which assets
fall into the category of separate property of spouses depending on the manner of acquisition of
these assets and the time when it was acquired. Most countries in Europe have in their legislative

system three types of marital regimes, the legal one, the separate property and the contracted one.
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But what assets create the legal regime depends on each state how it is defined in their legal system.
But it is important that most states in their system also have the contracted marital regime.

The introduction of prenuptial and marital contracts is considered one of the greatest reforms
in family law where its main purpose was to restrict the husband's right to manage the joint
property of the spouses. Initially, making a prenuptial agreement meant changing the definition of
joint property and thus restricting the husband's right to manage this property*®°. Another reason
for starting the application of marital and premarital contracts is to protect the spouse from the
negative consequences of the joint property, mainly to be protected from the debts of the other
spouse. Also these contracts are used in cases when the division of property according to the legal
regime is seen as inappropriate due to the personal and financial circumstances of the couple and
especially in cases of death of one spouse*®?.

Despite the way in which marital agreements are regulated in each jurisdiction and regardless
of how they are regulated by these contracts or the purpose for which these contracts are concluded,
it is important that in all European jurisdictions the result of concluding these contracts is similar.
Generally, through these contracts are regulation the property relations of the spouses, the tax
planning or the way of dividing the property of the spouses in case of the end of the marriage.

Regarding the form of the marriage contract, in almost all legislations in Europe it is required
that this contract be concluded in the form of a notarial deed*®?. This is because the notary is
considered a neutral person who has a legal responsibility to give advice to the spouses in case this
contract will be unfavorable for one spouse. So, the notary is supposed to be the official person
who will maintain the equivalence of the rights and obligations of the spouses. On the other hand,
to inform the spouses about the consequences that will have in case of renunciation of any right
through marriage contracts.

An important issue of marital contracts has to do with fairness, at the time of drafting these
contracts. Most jurisdictions in Europe require that these contracts must be fairness. They have
done this by stating that these contracts will be invalid if there is no right or injustice. Austria

considers marriage contracts invalid if they are inequitable, in Sweden if they are unreasonable, in
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Spain if the other spouse is harmed by the marriage contract, in the Netherlands and Germany
these contracts are considered invalid if they are contrary to god faith*®3. So, most states have
defined the framework within which these contracts should be drafted. All this to maintain justice
and equality between spouses.

Pre-marital contracts and marital contracts are widely used in many European countries. This
is because couples adjust their property relations according to the needs and circumstances in
which they find themselves. In Austria spouses can enter into a marriage agreement but which
can be done as a general agreement and limited in terms of community property. Also through the
agreement they can choose the community regime during life and after death. Spouses can also be
set up for an advanced arrangement to share their assets in the event of divorce*®*. Belgium allows
the conclusion of premarital and post-marital agreements through which spouses can be
determined for any property regime other than the legal one or to modify the legal regime*®.
Premarital and marital contracts are considered a novelty in Bulgaria. This state also allows
spouses to regulate their property relations through marital contracts, but it is limited to the division
of property between spouses, what rights and obligations do spouses have in property acquired
before marriage and that acquired after marriage, rights in the marital home, in the sharing of
expenses and family obligations, in the consequences of in case of divorce, in the alimony of the
spouse during the marriage and in case of divorce, and in the maintenance of the children born in
the marriage*®®. Croatia allowed spouses to enter into premarital and marital contracts. According
to the Family Act of Croatia, spouses can enter into a marriage contract for existing assets which
differs from legal property regime. Spouses are free to decide the content of the contract but
provided that they are not contrary to constitutional, legal and moral rules*®’. Since in this state
there is no body where contracts can be registered, it is difficult to know the number of spouses
who have entered into marriage and premarital contracts, but according to data from spouses they
are not used much in practice. Denmark is another state which allows premarital and marital

contracts but which must be registered in court. Through these contracts spouses can be determined
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for any regime other than the legal one, which can be property divided by modifications. These
arrangements may be made for each spouse to keep his or her separate property in the event of
divorce or death, or it may be determined that they retain their property in any case of termination
of the marriage. Although the spouses are free to decide what the content of the contract will be,
they are forbidden to impose obligations under the contract on the maintenance of the spouse or
lump-sum compensations*®,

Estonia allows the conclusion of premarital and post marital agreements, but according to
this system, spouses can enter into only those contracts which are defined by law. Spouses are
allowed to enter into marital contracts to complete an earlier property selection, or to establish a
new property relationship or to change the selected property relationship®®. Even here the
marriage contracts must be concluded as a notarial deed. While France, which is considered one
of the countries that has previously started to apply prenuptial and marital agreements, has a
slightly different system of contracting. Spouses are free to decide on the management of property
relations and can decide on this through the conventional community, universal community,
separation of property and participation in acquisitions®®. The application of premarital contracts
has changed over the years, where in the mid-nineties about 40% of couples have practiced while
after the reforms of 1967 it has dropped to 10%. While in 2010 it marked an increase of 20%°,

In Sweden, marriage contracts are often used by spouses. The marital agreement is
considered as a special agreement through which the spouses can decide that some property or all
the property remains the separated property of the spouse®®. This agreement must be made in the
past and registered with the Tax Agency. If the spouses make a prenuptial agreement, it must be
registered with the Tax Agency one month before the marriage celebration and enters into force
on the wedding day. The German state also enables spouses to use marriage contracts, which are
mostly used to modify the status regime or to determine the regime of separate estates®®. In

Germany, spouses can change their property regime from that prescribed by law through a

4% |inda Nielsen, Study on matrimonial property regimes and the property of unmarried couples in private
international law and international law, PhD Thesis. (Kopenhagen: Jurisdiske Fakultete, Kobenhavens Universitet,
2019), pg. 4.

499 Estonia Family law Act, 2009, article 59

500 French Civil Code, 1804, art 1387

%01 Nicolas Fremeaux and Marion Leturcq, “Prenuptial Agreements and Matrimonial Property Regimes in France,
1855 — 20107, Explorations in Economic History, Vol. 68, (2018), pg. 132-142-5.

502 Ministry of Justice, Sweden Family Law, Justitiedepartementet, SE-103 33 Stockholm, pg.15

503 Branka Resetar, “Matrimonial Property in Europe: A Link between Sociology and Family Law”, Electronic Journal
of Comparative law, Vol 12, Issues 3. (2008), pg. 14.

155


https://www.sciencedirect.com/science/journal/00144983
https://www.sciencedirect.com/science/journal/00144983/68/supp/C

marriage contract. So, even here the spouses are free to regulate the property relations through the
marriage contract by changing the provisions that are defined by law and can also equal the pension
rights in the contract®®*. Even in the Netherlands, marital and prenuptial agreements are allowed
and through them one can deviate from the legal regime of the community. Spouses can freely
decide on the content of the contract and adjust their relationship freely as it suits you best provided
they are not contrary to public norms and good morals®®. Research shows that about 25% of
couples have chosen to regulate their relationship through a marriage contract. While from the
couples who have already chosen the contracted regime, 34% of them have decided that in case of
divorce nothing will be divided, while 66 of the couples have foreseen in the marriage contract the
division of property®°.

In general, European countries allow the conclusion of prenuptial and marital contracts,
where some of them have provided the limitation in matters that can be regulated through these
contracts and some are cheaper. Especially there are restrictions on the issues of maintenance the
other spouse, where in some states the spouses cannot include in the contract this issue as it is
considered mandatory for them. But what is common in these countries is that these contracts are
concluded in the form of a notarial deed and the spouses can through these contracts change the
legal regime and where most prefer to determine for the regime of separate assets because the

purpose of these contracts is to protect their separated assets.
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6.2 Marriage agreement in Draft Civil Code of North Macedonia and
Kosovo

The marriage contract as a contract which gives the spouses the right to voluntarily decide
how to regulate their property relations different from the one provided by law. Despite the fact
that in other countries of the world these contracts are applied and regulated by law, in North
Macedonia and Kosovo their implementation has not started yet. This is because these contracts
are not provided by law and as such are not allowed to be used by couples. One of the reasons why
these contracts are not provided by law is because both countries are still considered as transitional
states and as such are still advancing human rights and freedoms, especially women's rights. What
these two states have in common is that they are in the process of drafting the Civil Code and as
such have foreseen to introduce in their system the marriage contract.

North Macedonia is in the process of drafting its Civil Code, which envisages differences
and reforms in family law. One of the biggest reforms that is foreseen to be done through the Civil
Code, is the incorporation of the marriage contract, through which the spouses will be enabled to
make an agreement regarding the regulation of their property relations®®’. Despite the criticism, it
is thought that the marriage contract is considered as a tool that enables spouses to regulate their
property relations as it suits those best, as couples are different and as such have different needs
and for this reason they can best arrange their own relationships®®. The introduction of the
marriage contract, in addition to contributing to the regulation of marital relations, will have a
significant impact on the advancement of women's rights. This is because through marriage
contracts it will be possible for women to express their will in regulating property relations and on
the other hand to preserve their assets. In this way, those familiar with family law are of the opinion
that marriage contracts should be included in the civil code, also for the reason that through them
a step closer to the legislation in Europe will be achieved.

As in other European countries, the number of divorces has increased in North Macedonia

and such a phenomenon causes problems in the judicial system regarding the division of joint
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property. For this reason the marriage contract will be considered as a way to solve the problems
related to the property of the spouses. Another reason which influences the marriage contracts to
be provided in the Civil Code is that the couples already from the moment of marriage buy their
apartment together and create all the property together. In this way, through the marriage contract,
the spouses are resolved in advance the property issues that in case of divorce or termination of
marriage are not afraid of how their property will be divided or whether their contribution to the
creation of joint property will be properly valued. . But what should be kept in mind is that the
Civil Code of North Macedonia, in addition to allowing the conclusion of the marriage contract,
some issues such as the maintenance of the spouse, the marital home and the issue of children have
limitations because they are considered sensitive issues and should not spouses to be free to decide
through the marriage contract.

Kosovo is another country in Europe which does not yet have a marriage contract in the
legislative system. The reasons that led Kosovo not to allow the use of the marriage contract are
many, but among other things is that the spouses even after marriage lived in a large family
community where in addition to the spouses also lived the parents of the spouse and other relatives.
Also another reason was that women were less employed and as such were mainly engaged in
housework and raising children. Under the influence of customary law and religion women have
no right to property and inheritance and in case of divorce they have returned to live in their parents'
house. Very few women have been informed that even the contribution to household chores is a
contribution to the creation of common wealth and as such have not sought it. This unfavorable
position of women in Kosovo has made this state enable to strengthen the position of women in
the family and marriage through marriage contracts.

Although the civil code of Kosovo has not yet been adopted, one of the biggest reforms in
family law is the introduction of premarital and marital agreements. In this way couples in the
future will have the opportunity through these agreements to regulate their own property relations.
The reasons that led to the introduction of premarital and marital agreements in the Draft Civil
Code are numerous, ranging from the underestimation of the contribution of women in the creation
of special property to the numerous frauds that have been committed so that a husband is left
without his share of the common property. The courts have faced many problems during the

division of joint property and it is estimated that mainly only couples who have divorced by
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agreement have managed to share the joint property, while others for years have faced problems
for the division of joint property.

Future spouses and spouses according to the draft Civil Code will be able to enter into
premarital and marital agreements for the assets they will acquire during the marriage®®. In this
way is entitled the right to enter into these marriages. So, spouses can enter into premarital and
marital contracts only for the assets they will acquire in marriage. Fiancés or spouses may at any
time enter into premarital and marital arrangements for matters relating to property acquired during
the marriage. As such this agreement begins to produce legal effects at the time of the marriage or
if it is entered into during the marriage at the time of its marriage. Here we have restrictions only
in terms of the content of this agreement and which should not be concluded in violation of legal
provisions®!®, But since we are still in a draft which has not received the final approval verdict,
there is still room for improvement, because these contracts are considered as a solution to many
problems of spouses and as such the conclusion of these contracts should be as long as clear.

It would be much more valuable that in this case the legislator does not allow legal loopholes
but to be more concert in terms of issues that can be regulated and the content of these agreements.
It would also be important to determine the limits within which spouses have the right to decide
on their property relations. This is because their implementation will be a challenge for the spouses
on the one hand and for the notary before whom these agreements will be concluded. The main
reason that has led to the proposal to introduce marriage contracts in the legislation is that the
spouses voluntarily regulate their property relations, in order for them to regulate these agreements
and through these agreements to be exactly the means where perhaps even more problems will be
caused in practice. The judiciary in Kosovo needs to reduce the number of cases related to joint
ownership and not to increase them, as it is regulated so far, which will leave room for problems
of a property nature. These agreements are also envisaged as an instrument through which the
weakest spouses will be protected, in this case women, a deeper adjustment will contribute to their
application and will increase the confidence that these will be applied in practice. Otherwise, it
may be risked that these contracts are provided only in the Code and not applied at all in practice
due to the fear that the goal that the spouses will want to regulate will not be achieved.

509 Government of the Republic of Kosovo, Draft civil Code of the Republic of Kosovo, (2018) Prishtina, article 1183
510 |bid., 2018, article 1183.5
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The opportunity to improve them is great as we have examples of many other countries in
Europe which apply for a very long time but on the other hand there is time to complete this part

because the Civil Code is still under review and there is time for advancing their regulation.

6.2.1 Marital contracts and gender equality

The marriage contract as a special contract which can be concluded only between spouses or
persons who in the future will enter into marriage and which is concluded only for matters of
marital property has begun to be implemented in order to soften the patriarchal power of the
husband over the wife. In fact, this contract was intended to weaken the husband's power in the
administration and disposition of the joint property of the spouses. This is because the woman,
despite her contribution to the creation of this property, did not have the right to administer and
dispose of this property. Initially, it was differentiated that the husband is the person who worked
and was considered the breadwinner of the family and the wife, mainly dealing only with
housework, was considered as e person who don’t contribute to the creation of marital wealth. But
over time it has been seen that the woman, even if she has not worked outside but has only dealt
with household chores, has been the key person as not only has she contributed to the maintenance
of the property but on the other hand with her stay at home the husband had opportunities to work
and generate income for the family. But despite the equivalence of contributions, in practice the
woman was the one whose work was not appreciated enough. For this reason, European countries,
starting from France, Germany, Austria, Belgium, began to apply the marriage contract in order
for the spouses to have the opportunity to regulate their property relations as they see fit.

In other European countries, issues of gender equality have been overcome, but North
Macedonia and Kosovo are still in stages where there is still space for equality between women
and men in the family. Despite the fact that laws and other acts operate on the basis of the principle
of gender equality, in practice we still have the problem that women are oppressed and do not
exercise the rights guaranteed by law. Of particular importance in the rights and obligations of
spouses is the implementation of the convention on the elimination of all forms of discrimination
against women, which has been ratified by North Macedonia and Kosovo. According to this

Convention, states must take all measures to eliminate all forms of discrimination against women
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in marriage and in the family®!

. More specifically, the wife has the rights to enter into marriage,
to freely choose her husband, the same rights and obligations as the husband in marriage and in its
dissolution. Also the same rights in terms of ownership, administration and disposal.

Ratification of this convention has obliged the states that in laws and other legal acts to ensure
equal rights for men and women, which in fact it is. The Family Law in North Macedonia and
Kosovo regulates marriage, the conditions for marriage, and the rights and obligations of husband
and wife on the principle of equality. Both spouses in the same conditions enjoy the right to
marriage and to its dissolution. In some cases, through administrative instructions, couples are
encouraged to register ownership in the name of both spouses so that this principle is even more
applicable. But in practice it turns out that women are discriminated against in terms of marital
property rights. Despite the fact that in laws the rights and obligations of husbands are equal, many
women have not requested the division of joint property, considering that they have been
unemployed and have not contributed to the creation of this property. For this reason, the Law on
Family in Kosovo has been amended, which has clarified more specifically how the joint property
of the spouses is created and how the spouses can contribute to the creation of this property. In
fact, caring for families, managing household chores and maintaining wealth is considered a
contribution and is equivalent in creating this wealth®'2, This legal change was made in order for
women to have equal rights to joint ownership regardless of whether they are employed or not. In
reality, through this change, a great deal of support has been given to unemployed women, whose
number is high in Kosovo.

The common flaw of the two countries, North Macedonia and Kosovo, is that in their system
they have only the legal property regime. According to this regime, the spouses at the moment of
marriage create the joint property while the assets that they had before or that they acquire through
gift or inheritance remain separate assets. These states do not yet have the possibility for couples
to enter into a marriage or prenuptial agreement where the spouses will express their will on how
to regulate their property relations.

Applying marriage contracts will enable couples but especially women to determine their
property regime and be more protected in relation to their property. Entering into a marriage

511 UN Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW), 1979, article 16

512 Assembly of the Republic of Kosovo, Law on amendment and supplementation of Law no. 2004/32 on the family
law of Kosova, article. 1. (Prishtina: Official gazette of the provisional institutions of self-government in Kosovo,
2018)
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contract will increase the confidence of women and will make them more economically powerful.
The biggest fear of women is the economic situation after divorce. Although marriage is associated
with the goal of lasting forever but not always it has a long life. If couples are able to enter into a
marriage contract and determine for themselves how their property will be divided in the event of
divorce or termination of marriage, women will not live in fear that their entire contribution will
not be valued or they will not receive their share of the property. Below we will see what are the
advantages and disadvantages of using marital contracts to see more closely the effect they will
have on the economic life of spouses. But despite the objections or advantages they are continuing

to be applied in other countries of the world.

6.2.2 The pros and cons of applying a marriage contract in North Macedonia and
Kosovo

The use of the marriage contract either by the future spouses or by the spouses has not been
left without being criticized or supported in many countries of the world. Many authors have
pointed out the disadvantages or advantages of couples who decide to enter into a marriage contract
through which they will regulate property relations. The purpose of these contracts has been the
possibility for couples of their own free will to decide for themselves how to regulate the property
relations that will be created from the moment of marriage. The use of these contracts is intended
for the spouses to express their will for the assets that they will have during the marriage. But even
in spite of the purpose of marriage contracts, many authors give numerous arguments for the flaws
and consequences that these contracts may have in the life of the couple.

The biggest criticism of marriage contracts is that they increase divorce. According to some
authors, spouses who regulate marital relations by marriage contract are prepared to one day
divorce and prepare for such a thing. For this reason marriage contracts are seen as a path to divorce
and as such these couples do not consider marriage as a lifelong bond but financial interest is more
important than the emotional life and love between them®3, Through this finding, contracts can be
thought of as a means used by spouses to preserve their assets and not to think about the well-

513 Dejan Mickovik and Angel Ristov, “Family Law in the Civil Code of the Republic of Macedonia”, Journal of Civil
& Legal Sciences, Vol. 05, Issue 01 (2016), pg. 2
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being of the family. This influences the spouses to think only of themselves and the purpose of the
marriage is not to live together but to take care of how to keep the property from the other spouse.

A serious criticism of these contracts has been made because through these contracts it cause
economic damage to women. This is because these contracts are mostly used by the spouse who
is richer in order to preserve his assets. In this case, the poorest spouse, who is often the wife, is
harmed because the distribution of wealth will not be done equally and as a result, the economic
status and well-being of women will be endangered. This is because the richest husband through
these contracts will try to preserve his assets which he gains through business while on the other
hand the wife can suffer economic damage if they enter into prenuptial agreements through which
they exclude the division of property®'*. If indeed these contracts will be used only for the purpose
of protecting the property of the spouses then they may cause inequality between the spouses and
it would not be in the interest of any state to allow their use. Because even so, the legal regime
stipulates that the joint property will be divided equally and it would not be in the interest of any
spouse, especially the wife, to allow an unequal separation.

These contracts are also criticized for regulating uncertain issues of the future and that
circumstances may change until the end of the marriage, if this happens®%®. Because it is known
that these contracts are concluded before the couple gets married or during the marriage, but the
factual basis around which this agreement was reached may change over time as it depends on
how the couple’s life will develop. For this reason, marriage contracts may regulate issues that in
the future do not exist at all or will be completely different. If we compare them with civil
contracts, the change of some circumstances can lead to the invalidity of these contracts.

These and many other criticisms have in common that it is thought that these contracts enable
the spouses to think that the marriage will be dissolved and that they think more about the material
consequences of divorce than the emotional or moral ones. It should not be forgotten that marriage
.n addition to the creation of cohabitation, it also has an impact on the financial aspect, so
regardless of whether the spouses provide for a marriage contract or not, at the moment of the
termination of the marriage they will also deal with the financial consequences of the marriage.
While the criticism that is made regarding the marriage contract spoils the romance between the

514 Gail Frommer Brod, “Premarital Agreements and Gender Justice”, Yale Journal of Law and Feminism, Vol. 6,
Issue 2, (1993) pg. 240.

515 Jens M. Scherpe, ed. European Family Law — Vol 11I- The Financial Consequences of Divorce in a European
Perspective-, (Cambridge: Edward Elgar Publishing 2016), pg. 50.
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couple because they concentrate more on property and financial issues, it should not be forgotten
that making a contract contributes to a discussion between the couple. They discuss with calmly
when there are no problems between them and it is considered that this discussion will be important
if the marriage ends one day.

Despite criticism of marriage contracts, they are permissible in almost all countries in Europe
and the United State. The exact number of spouses applying for this option is not known as very
few countries have a state register for their registration. The very fact that these are used means
that these contracts also have their advantages because otherwise they would have to be banned.
The first advantage is that through these contracts it is possible for the spouses to regulate their
own property and financial relations by bypassing the legal regime defined by law®%. This is
because the law has provided one legal regime and it is impossible that this regime to suit all
couples, when it is known that they may have different assets, different incomes and different
purposes. So whenever the couple deems that the legal regime will not be suitable for them it is
easy for them to change and modify and adapt it to their needs®'’. Opponents of marital contracts
say that through these contracts spouses want to preserve their assets and that in fact this can be
considered as an advantage which allows spouses to protect their assets or businesses by
determining that the income remains a special property of the spouse. Premarital contracts are also
considered as a means by which spouses who are entering into a new marriage have the opportunity
to protect their property and children from the previous marriage from conflicts that may occur
with the new spouse®®. And that this opportunity can be used enough knowing that in both Kosovo
and northern Macedonia the number of divorces has increased in recent years.

These contracts increase the cooperation between the spouses because the dialogue they
make, makes them more responsible for their actions and in the end everyone will know what
belongs to them and what will happen to them if the marriage ends. Each spouse will have
obligations regarding the fulfillment of family needs and there will be no ambiguity between them.
The purpose of marriage is to create a family and live together and that actually makes the spouses

think that everything they will have will be common. But if their marriage is going to face a crisis,

516 Dejan Mickovik and Angel Ristov, “Family Law in the Civil Code of the Republic of Macedonia”, Journal of Civil
& Legal Sciences, Vol. 05, Issue 01 (2016), pg. 3

517 ibid.

518 Gail Frommer Brod, “Premarital Agreements and Gender Justice”, Yale Journal of Law and Feminism, Vol. 6,
Issue 2, (1993) pg. 239.
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the fear will start to grow because everyone will think how much he has contributed and what is
his and what will be the other spouse’s. If they have foreseen a marriage contract this fear will not
be because they have only determined at the beginning which property belongs to one spouse and
what will belong to the other spouse. Because in the end we know that the biggest problem of the
courts is exactly the division of the joint property when the couple requests it and even bigger is
the problem when one spouse opposes the equal division thinking that he has contributed
significantly more than the other spouse. If the spouses are only determined to enter into a contract
and do so freely, the divorce process will be easier and they will not lose time by facing with
litigation.

In reality these contracts increase the trust between the spouses because they will not have
secrets between them as all the properties and goods they will create will know their destination,
and they do not live in anxiety that they will lose any assets or | will be charged with obligations
they did not know in the beginning®®. Marriage contracts make the spouses vision of the future as
they voluntarily decide on marital ownership®?. Despite the criticism and the advantages, North
Macedonia and Kosovo have decided to include premarital and marriage agreements in their Civil
Codes. It is known that these institutions will be unknown to the spouses, but awareness campaigns
should be made about the advantages and disadvantages of these agreements. It is believed that
young couples will apply more this contract as most spouses work and generate income and will
see their application as a solution to problems that may occur in the future. More challenging will
be their application in rural areas when there is a lower level of education and information of the
spouses but it is important that the legal framework is sufficiently completed and the notary before
whom this contract will be concluded to guide the spouses to the pros and cons of making a
marriage contract.

Also, the application of the marriage contract will enable the legal gaps that exist in the
legislation to be overcome through the marriage contracts, especially in the issue of division of
joint property, classification of separate assets, income from family businesses and from the works
of the author, keeping spouse and fulfillment of family obligations. According to world experience,
this contract is mostly used by couples who are better off economically and by couples who come

519 Dejan Mickovik and Angel Ristov, “Family Law in the Civil Code of the Republic of Macedonia”, Journal of Civil
& Legal Sciences, Vol. 05, Issue 01 (2016), pg. 3.
520 Arta Mandro-Balili, Family Law (Tirana: EMAL, 2009), pg. 255.
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from previous marriages®?L. For this category of couples the legal property regime will either not
be fair or has been unfair in the previous marriage, so it is in their interest to regulate this issue
precisely so that the same problems do not recur. Also in these contracts there should be justice
and equality and not be used as a means to cause injustice to the other spouse or to worsen the
well-being in case of termination of marriage. To achieve this, the law must define the limits within
the spouses can decide through the contract. Their main advantage is that the spouses have free
autonomy in drafting the contract in order to adapt the property regime to themselves, but that this
autonomy must have limitations so that will be harmful for the other spouse.

%2 |bid., pg. 255.
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7. European family law — Commission on European Family Law

Family law is a right which is regulated in all European countries according to the laws which
they have in force. Each state has decided according to the autonomy they have, how to regulate
family law in its own country. After a general analysis of family law, it turned out that all European
countries, even though they belong to the same union, had differences regarding the regulation of
family law. Knowing the importance of family law for human life and knowing the freedom of
movement that the citizens of the European Union have, it has been necessary to harmonize and
unify family law in all European countries. This initiative was taken by a group of scholars who
decided to gather in 2001 and establish a Commission for European Family Law. In fact, this
commission aimed to establish the principles of European family law through which they would
make the unification of European family law®?2, The reasons for calling for an initiative are
numerous, ranging from the guidelines given by the legal literature for a harmonization of the
Family Law in Europe to the numerous Conventions and resolutions issued by the Council of
Europe and the Hague Conference on Private International Rights to the decision of the European
Court of Human Rights in Strasbourg and the European Court of Justice in Luxembourg®?.
According to the Commission on European Family Law, another reason for the harmonization of
European family law is the issue of European integration, which states that the lack of
harmonization of family law has created obstacles for the free movement of citizens and the
creation of a European identity®?*. This is due to the fact that people are having trouble dealing
with family matters if they change their place of residence.

CEFL is a committee which consists of the Organizing Committee and the Group of
Experts®?®. The organizing committee coordinates the work of the commission in general while
the group of experts consists of experts in the field of family law and comparative from EU

member states and other countries in Europe. This commission functions as a scientific and

522 Katharina Boele-Woelki, “The Principles of European Family Law: Its Aims and Prospects”, Utrecht Law Review,
Vol. 1, No. 2, (2005), pp.160-168.

523 1hid, 2005.

524 |bid, 2005.

525 Commission on European Family Law, http://ceflonline.net/ (accessed Jan. 10, 2019)
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research process and historical development, future trends and social aspects giving legitimacy to
this scientific commission.

This commission had started the work with the harmonization of legislation through
principals in matters of divorce and maintenance between ex-spouses after it was seen that most
have divergences in this area. The first three volumes were published in 2003 and 2005 based on
national reports on the grounds for divorce, maintenance between former spouses and parental
responsibilities, from which the Principles of European Family Law regarding Divorce,
Maintenance between Former Spouses and Parental Responsibilities the recognition and execution

526 \While the fourth volume

of judgments in marital matters and matters of parental responsibility
by the same commission prepared a comprehensive report based on a detailed questionnaire on
how European countries regulate relations between spouses in the field of property law. It follows
that European countries apply different property regimes such as the community of property, the
community of accrued gains, the participation in acquisitions, the deferred community of property,
the separation of property and the separation of property. Seeing these differences, the Commission
insists that a unification or the creation of two systems, one based on the community while other
based on division, will be the solution to many problems faced by the spouses of different
European countries®?’.

Through the principles recommended by the Commission for European Family Law, it is
thought that the unification of family law will be achieved, especially in the property issues of
spouses. This unification will contribute to the freedom of movement of European citizens not to
be hindered by convergences in law, and will also contribute to the establishment of a balance
between the private autonomy of spouses, the well-being of the family, the protection of the family
home and the strengthening of citizens' rights®?®, Thus, the Commission has presented some
principles which can be taken into account by the states in order to contribute to the unification of

family law within the European states.

5% Katharina Boele-Woelki, Bente Braat lan Curry-Sumner, European Family Law in Action, Volume IV: Property
Relations between Spouses, 2009, http://ceflonline.net/wp-content/uploads/Questionnaire-Property-Relations-
between-Spouses.pdf

527 | bid

528 Commission on European Family law, Principles of European Family Law regarding property relations between
spouses, (2009).
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7.1 General rights and duties of the spouses

The principles laid down by the European Family Law Commission are principles which
guide European countries on how to regulate property relations between spouses. Given that the
set of legal norms governing property relations between spouses may be different then the
Commission on Family Law has determined that these principles to apply to all regimes®?. The
Commission on European Family Law principles which are based on research and comparative
discussions among national experts of European countries offer two options for marital property
regimes a participation in acquisitions (Principles 4: 16-4: 32) and a community of acquisitions
(Principles 4: 33-4 : 58) and principles applicable to Marital property Agreements>%,

Thus, in order for European countries to unify European law, the principles set out by the
commission must be respected regardless of which regimes are defined in their legislation.
Applying the same principles to all property regimes will enable the spouses not to be
discriminated against in the rights and obligations arising from a particular regime. In fact, spouses
will be calmer and more relaxed in choosing the regime that suits them when they know that the
same principles apply in all regimes. Thus, even the legislations of the countries will not be able

to differentiate in their legislations when they apply the same principles in all property regimes.

7.1.1 Equality of the spouses

The most important principle that the Commission has issued is that both spouses have equal
rights and obligations. Thus, regardless of the property regime that they choose, both spouses
should have equal rights and obligations®3!. Although so far this obligation which derives from
many international conventions, that spouses should have equal rights and obligations, in this case

it is required that equality of spouses should exist in all property regimes.

529 Commission on European Family law, Principles of European Family Law regarding property relations between
spouses, principles 4:1, (2009).

530 Jens M. Scherpe, ed. European Family Law — Vol 1lI- The Financial Consequences of Divorce in a European
Perspective-, (Cambridge: Edward Elgar Publishing 2016), pg. 30.
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The Convention on the Elimination of All Forms of Discrimination against Women
proclaims that women should have all equal rights with men in marital and family matters®®?. Also
in this convention it is emphasized that women have the same rights as the husband to enter into
marriage, to choose a spouse, the same rights during marriage and in case of its dissolution®3. A
special importance in this convention is given to personal rights between spouses where women
have the right to choose their last name, profession and work®3*. But this convention has not left
aside the property right where it has specified that the woman has the same rights as the man
regarding the ownership, purchase, administration, enjoyment and disposition of property, both
free and paid®®.

This convention generally obliges states to take all measures to ensure that women have
equal rights in marital and family matters in general. But unlike the convention which aims to
provide for women equal rights with men in marital and family matters and more specifically in
personal relations between them, through the principle of equality between spouses proclaimed in
the Principles of Law family tends to equalize the rights of spouses in property relations in
marriage. Spouses, in addition to being equal at the time of the election of the property regime,
through this principle it is required that all rights and obligations arising from any regime, the
spouses must be equal. Since the main purpose of the Commission is to start the unification of
family law through these principles, then the property issues that arise at the time of marriage
should not be overlooked. Thus states are obliged that their property regimes to be designed so
that at no point don’t be inequality between spouses in terms of property rights and obligations.
Equality between spouses is not only required for the selection of the marital property regime, but
equality is also required in matters of administration, disposition, management of marital property,

in covering family expenses, and around the marital home.

532 UN Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW), (1979), article 16.
53 |bid, 1979, article 16 (a), (b), (c)
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7.1.2 Legal capacity of the spouses

Spouses in addition to having equal rights in property matters they have also full legal
capacity to enter into transactions between themselves and others>*, Thus spouses regardless of
gender or any other basis will have full legal capacity to enter into legal transactions not only
among themselves but they are also free to enter into transaction with third parties. Each state in
its legislation has determined the age when spouses have the right to enter into marriage and this
coincides with reaching adulthood. This age not only gives the right to enter into a marriage but
free to do. But the spouses also have the right to enter into legal transactions for marital property
issues, except to some legal work for which the consent of the other spouse is required. So, it
should be borne in mind that for matters which are determined to require the consent of the other
spouse, they cannot perform these transactions without this consent, while for other matters
relating to property, the spouses are free. Spouses are generally free to enter into legal transactions
in matters relating to their separate assets or in matters of management and administration of the

joint property.

7.1.3 Contribution to the needs of the family

The main purpose of marriage is to live together and start a family. No matter what country
in Europe marriage is entered into, this goal is the same which has its origins in the first societies
of mankind. Although the characteristics of marriage have changed and in parallel with it other
forms of life have been created between couples, and also the gender between the spouses may be
the same, but the purpose remains the same. So, every marriage aims at living together. But this
cohabitation also has property consequences. By the very fact that spouses begin to live together
and are determined for a certain property regime, they still create common expenses. This is
inevitable. These expenses incurred by the family must be covered by both spouses. Thus,

regardless of how the states have regulated the issue of spouses' contributions to the needs of the

536 Commission on European Family Law, Principles of European Family Law regarding property relations between
spouses, (2009), principles 4:3.
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family, this commission has foreseen that the spouses should contribute to the needs of the
family®%’.

It should be known that people are different and have different abilities. It should also be
noted that spouses can practice different professions and the income they can generate may vary.
These differences have an impact on their ability to contribute to meeting the needs of the family.
For this reason spouses cannot be required to contribute equally, as this will cause inequality
between spouses. For this reason, the Commission on the Principles of Family Law in Europe has
determined that each spouse is obliged to contribute to the needs of the family, but this contribution
must be made in proportion to the ability of the spouse®®. This way of determining is considered
fair as each spouse depending on the ability should contribute to the needs of the family. But it
must be borne in mind that the spouse cannot be released from this obligation without any reason.
Perhaps there will be dilemmas between the spouses as to what are the needs of the family for
which they are obliged to contribute together, always bearing in mind that this contribution should
be made regardless of the property regime they have chosen. For this reason, in the framework of
this principle, the details are given for which needs, the spouses should contribute together, and
these are the contribution for the running of the household®®, the personal needs of the spouses
and the maintenance, upbringing and education of the children.

Contribution to meet the needs of the family is mandatory, although it depends on the ability
of the spouse, but on the other hand if one spouse does not contribute without any reason, the other
spouse has the right to ask the competent authorities to compel the spouse®®. So, states should
create mechanisms in order for both spouses to contribute to the fulfillment of family needs
because regardless of the property regime they choose, they cannot give up the non-fulfillment of

family needs.

587 Commission on European Family Law, Principles of European Family Law regarding property relations between
spouses, (2009), principles 4:4.
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7.1.4 Protection of the family home and household goods

Among the most important principles which must be implemented in all legislation in
European countries is the protection of the marital home and household good. Spouses at the time
of marriage decide of their own free will where they will live. Marriage aims the cohabitation of
the spouses because only through cohabitation can the other goals of the marriage be achieved.
The place where the spouses and their family will live is considered as a marriage home. All family
activities take place there and one of them is the upbringing of children. For this reason this house
requires a special protection, because it has a special importance for spouses and especially for
children. For this reason, the commission, due to its importance, has envisaged a special principle
for the protection of the marital home and household goods. This protection is done by the actions
that spouses can do to each other. Knowing that spouses can enter into different legal transactions
because they have full capacity to act, some restrictions have been placed on the issue of the marital
home. These restrictions have to do with the disposition of the right of the marital home. Thus any
spouse can’t dispose with the family home and other household goods without the consent of the
other spouse®*!. This restriction is made so that no spouse can sell, donate, alienate or encumber
the family home without the knowledge of the other spouse and without his consent.

Through this principle, the spouses are protected from the legal actions of the other spouse,
through which one of the spouses may be left homeless, but on the other hand, the well-being of
the children is also endangered. If one of the spouses has disposed with family home without the
consent of the other spouse, this legal action can remain valid only through subsequent ratification.
So, if the other spouse ratifies the legal work afterwards, then this disposition can be valid.
Otherwise, if the spouse does not ratify such an action, it will be considered invalid. This protection
of the family home also aims not to make an agreement to exercise the separation of the family
home but by limiting the ability of each spouse in relation to the disposition of the family home
without the consent of the other spouses®®.

Sometimes the relationship between the spouses may be strained and spouse refuse to give
the consent or one of the spouses may not be able to give such consent, then the spouse has the

541 Ibid, 2009, principles 4:5.
%42 Jens M. Scherpe, ed. European Family Law — Vol 11I- The Financial Consequences of Divorce in a European
Perspective-, (Cambridge: Edward Elgar Publishing 2016), pg. 30.
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right to request this consent from the competent authority. In this case, the competent authority,
evaluating all the circumstances, can decide whether to give consent or not for the dispose of the
family home®®. On the contrary, in order to protect the family home as one of the most important
assets of the family, any legal action that has been committed in violation of this principle will be

considered invalid and will not create any legal consequences®*.

7.1.5 Protection of the leased family home

Another important issue which is related to the family home is the issue of lease. If the
spouses live in a lease house, but only one spouse has participated in the lease contract, then the
lease will be considered joint>*®. But both spouses must also participate in the lease even if the
lease contract was concluded before the marriage. In principle, the obligations that one spouse has
before marriage are considered as special obligations, where the other spouse has no obligation to
participate in its fulfillment. But here we are dealing with another situation, because the object of
the rent is the family house which is used by both spouses and both spouses must participate in the
payment of the rent.

Due to the importance of the family home for the spouses and their children, one spouse
cannot terminate or change the rent without the consent of the other spouse®®. So, even in this
situation when the family home is not owned by either spouse, still, since we are dealing with a
family home then the consent of both spouses is required. While the right to terminate the lease
has the owner of the family home. But in this case the owner of the family house has to notify both
spouses to terminate lease®’. So, even if the rent is entered into only by one spouse, if a family
lives in it, then both spouses must be notified of the termination of the lease. Although through
this principle the rights of the owner of the house are limited, but since we are dealing with a house
where a family lives, then it is required that both spouses be notified of the termination of the lease,

not only the spouse who has entered into the lease.

543 Commission on European Family Law, Principles of European Family Law regarding property relations between
spouses, (2009), principles 4:5 (3).

544 1bid, 2009, principles 4:5 (4).

545 1bid, 2009, principles 4:6 (1).

546 1bid, 2009, principles 4:6 (2).

547 1bid, 2009, principles 4:6 (3).

174



7.1.6 Representation

Among the principles set out by the Commission for European Family Law is the right of
spouses to enter into legal transactions based on their own free will. But in some cases a spouse
cannot or don’t have time to participate in any transaction. So he/she can transfer this right to the
other spouse through authorization®¥. The granting of authorization must be done on the basis of
free will and in this case the spouse can also take legal actions on behalf of the other spouse.

Sometimes it is possibilities that the spouse may be in a position when he/she cannot give
the authorization and in this situation the commission has provided that this authorization can be
requested by the authorized bodies®*®. Thus, the state must determine which body is competent to
respond to such requests, because it is known that in case the authorization is given, the spouse
can enter into various legal transactions. On the contrary, if there is no such authorization, for legal
works when the authorization is requested, it makes that legal work invalid. The authorized body,
at the request of the spouse, may authorize him to perform legal actions only for legal actions when
the consent of both spouses is required or for one spouse to represent the other spouse even when
the latter has the power to act alone in performing legal work>*®.
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7.2 Marital property agreements

The Commission on European Family Law has originally defined the general principles
which apply to all marital property regimes. But in addition to the general principles, the
commission has set out the principles that apply to each regime separately. One of the general
principles of this commission is the right of each spouse to determine through property agreement
for property regime. So, spouses are free to determine through the marriage agreement the regime
that they have more favorable or more suitable for them®?,

Thus the spouses in agreement with each other can decide which property regime they will
choose and this agreement must be made in accordance with the principles proclaimed by the
commission. In this way a unification of agreements can be achieved which can be implemented
in all European countries. This is because most countries in Europe, with the exception of Kosovo
and North Macedonia, have provided the possibility of concluding a marriage contract, but even
within these countries there are differences in terms of how to draft marriage contracts, their
content and the definitions that are made in those contract.

Based on the principles given by Commission on European Family Law, spouses can enter
into a pre-marriage and post-marriage marriage contract. The future spouses can enter into a pre-
marriage marriage contract through which they can be determined for the marital property
regime>®2. So the prenuptial agreement can be concluded to determine the property regime which
will be valid during the marriage. While spouses who are already married can enter into a marriage
contract to modify the chosen property regime, or can change the property regime>®,

The conclusion of a marital property agreement creates rights and obligations between the
spouses regarding the marital property and thus it must be compiled before a person who is
authorized to enter into these agreements. For this reason and because of the importance that these
agreements have for the property of the spouses it must be done by a notary or by a professional
with a similar function and it is also required that this agreement be dated and signed by both

spouses>>*. The reason why this agreement is required to be made by an authorized person is done
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in order for the spouses to be instructed during the making of the agreement and the notary or other
profession which exercises a similar function must inform the spouses in advance about the legal
consequences of a certain regime, legal consequences that may occur as a result of waiver of any
right or obligation. Also the presence of the notary makes the conclusion of this agreement more
secure because it is done in the spirit of laws and the equivalence of rights and obligations is
preserved. As for the dating of this agreement, this is doubly important. On the one hand, the date
confirmed, whether the agreement was made before or after the marriage, and on the other hand,
it is especially important whether the spouses had the full ability to act and to freely express their
will. While the issue of signing indicates that this agreement cannot be concluded through
representatives, which in fact should be related to the physical presence of both spouses because
their presence is confirmed through their signing of the agreement.

Entering into an agreement on marital property spouses are obliged to inform each other
about the assets and debts they owe®>®. This obligation that the spouses take upon themselves with
the fact that they enter into a property agreement makes the spouses more aware but on the other
hand they get acquainted with the property and debts that the spouses have and thus make the
relations of the spouses safer knowing that nothing is hidden. This principle enables spouses not
to misuse marital arrangements to mislead the other spouse or to avoid any obligation they may
have.

The marital property agreement, in addition to creating rights and obligations for the spouses,
also affects the obligations of the notary or the profession that makes the conclusion of the
agreement. Due to the importance of the agreement in the life of the spouses, states must ensure
that the connection of this agreement is done from a profession to make sure that do not have abuse
of law by spouses. Thus it is defined as a principle that the notary or other profession which
exercises a similar function is obliged that during the time of the marriage agreement is obliged to
give impartial advice to both spouses®®®. Also, notaries and other professionals are obliged when
concluding this agreement to be sure that each spouse has understood the legal consequences
deriving from the conclusion of the agreement>’. While it is important for the notary or

professional to ensure that both spouses are entering into this agreement of their own free will>,
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Although this task is difficult for notaries because they need to understand the psychological side
of the spouses but since they have contact with the spouses, if at any time the freedom of the
spouses is questioned then measures must be taken to prove that the spouse is constrained any
reason to enter into such an agreement.

What most states have lacked and what is attempted to be regulated through these principles
is the occurrence of some exceptional hardship. Knowing that in civil contracts the occurrence of
any extraordinary circumstance can lead to the annulment of contracts, such a thing was not even
foreseen in the marriage contracts. Because some countries have not provided for such a thing in
their legislation, then Commission on European Family Law has in principle foreseen exceptional
hardship. So, taking into account the circumstances of the case when the agreement was concluded
or later, then it should be the competent body to leave aside the agreement or to regulate such an
agreement®®®, This principle will be of particular importance knowing that marital agreements are
concluded for long time. Couples can stay in marriage for a long time but on the other hand
different things can happen which can complicate the fulfillment of the agreement. For this reason,
the difficulties that may arise during the time when the spouses are in the contracted marital regime

will not be an obstacle as it will be resolved by the authorized bodies.
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7.3 Matrimonial property regimes

Commission on European Family Law was established as a commission which aims to unify
family law. One of the parts of family law is the issue of property regimes between spouses. For
this purpose, initially this commission has issued some principles which pave the way towards the
unification of family law in general. To these principles this commission has come after a
comparative analysis between different European countries. The unification of wealth regimes will
only be achieved if the same regimes are defined in all European countries. For this reason, in
order for the citizens of Europe not to have a problem with free movement or change of residence,
this commission has foreseen two property regimes between spouses. The first regime is the regime
in participation in acquisition while the second regime is Community of acquisitions®°. Through
these two regimes, property relations between spouses could be regulated in a unique way in all
European countries. These two regimes will be challenging for European countries to make
legislative changes in order to implement them in the future. Although these regimes are
encountered in some European countries, but not in the same way as foreseen by this commission.
However, this proposal of the commission has come because these two regimes have been more
pronounced in European countries, perhaps not in the same way, but on the other hand they are
considered as two regimes that best protect equality between spouses as one of the most important
principles of this commission. For both regimes, the general principles of the rights and

obligations of spouses apply, from the principle of equality to the protection of the family home.

7.3.1 Participation in acquisitions

The first regime defined by Commission on European Family Law is participation in
acquisition. This regime is considered as default regime, whenever the spouses have not made an
agreement for any other property regime®!. This means that if the spouses have not made an
agreement for another regime then is consideration that they have agreed to regulate their property

relations according to the regime participate in the acquisition. Although this regime is not very
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pronounced in European countries as a default regime, it still represents a modern view of the
treatment of marriage taken from the jurisdictions where the division of property is default>?,

Despite the criticism, the determination of the commission to consider this regime as default
has some strong reasons. Among other things, through this regime, each spouse is independent in
his / her separate property, but on the other hand, each spouse is encouraged to increase his / her
wealth, but he / she is always obliged to contribute equally to the needs of the family®®. So, on the
one hand each spouse will remain the owner of his property, while on the other hand he is obliged
to contribute to the needs of the family and which is considered as one of the most important
principles envisaged by this commission.

But what exactly does this regime mean or how does this regime work? Under this regime
each spouse remains the owner of his or her separated property. Each spouse's property also
includes acquisitions and reserved property®*. Whereas in the event of the dissolution of this
regime which may come as a result of several reasons, each spouse participates in the purchases
made by the other during the regime in accordance with Principle 4:31. This regime ensures the
spouses to remain the owners of their property, without having to mix their assets, but on the other
hand the purchases made during the marriage will be divided at the moment of the end of this
regime. In order for this regime to be as clear as possible and in order not to create dilemmas
between the spouses, what are considered acquisitions are also defined. Thus according to the
principles 4:18 of Commission on European Family Law, the acquisitions consist of all the assets
which are acquired during this regime except the reserved property and in particular the
acquisitions include the income and profits of either spouse, whether derived from profits or
property; assets acquired through the income or earnings of the spouse while the assets are
presumed to be acquisitions unless proven to be reserved property®®. But to better understand what
is included and what is excluded from the acquisitions we must know what is included in the
reserved property. In relation to the preliminary principle which defines what is included in the

acquisition, the reserved property is excluded and where the assets that remain as reserve property

%62 Jens M. Scherpe, ed. European Family Law — Vol 11I- The Financial Consequences of Divorce in a European
Perspective-, (Cambridge: Edward Elgar Publishing 2016), pg. 30.

%63 |bid, 2016, pg. 31.

564 Commission on European Family Law, Principles of European Family Law regarding property relations between
spouses, (2009), principles 4:17.

%65 Commission on European Family Law, Principles of European Family Law regarding property relations between
spouses, (2009), principles 4:18, (1), (2).

180



and the spouses of which are assets acquired before the commencement of the regime; gift s,
inheritances and bequests acquired during the regime; assets substituting reserved property; assets
that are personal in nature; assets exclusively acquired for a spouse’s profession; increases in value
of the property included in property below®®®. According to this regime it is no longer important
how the assets are acquired because as the income from the reserved property is also considered
as an acquisition but according to the commission it is considered as one of the most suitable
regimes compared to that of Germany and the optional Franco-German regime because the
property which will be divided is smaller®®’. On the other hand, the burden of proving that a
property is a reserve property and not included in the acquisition falls on the spouses, while if the
spouse fails to prove that a property is a reserve property, it will be considered as acquisition.
Each spouse for the very fact that he remains the owner of his particular property is liable for
the debts he has created or arising from his property but also has the right to administer his property
independently®®. An important issue is the treatment of the dissolution of this regime. As provided
in most European jurisdictions, this regime ends with the death of the spouse, divorce, annulment
of marriage or legal separation, change of property regime®®. In addition to these ways of ending
this regime, these principles also provide for another way of ending this regime, which has to do
with the decision of the competent authority based on serious grounds. It would probably be much
more practical to determine which are the serious grounds that may lead to the end of this regime
but nevertheless this may be related to issues which are not mentioned above but which may be
circumstances that aggravate the existence or continuity of this regime. Here can help the other
principle where the dates are determined when the regime of participation in acquisition ends
where among other situation, it is mentioned that this regime ends in the case of a decision by the
competent authority, at the date of the application®’°. Through this definition it is understood that
this regime can end even with the request of one of the spouses addressed to the authorized body,

where due to some serious grounds it demands that this regime be dissolution.
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Spouses who decide to have their relationship regulated through this regime are interested in
knowing how their acquisitions will be divided if the property regime ends. The distribution of
acquisitions can also be done through the agreement, as the spouses are free to decide through the
agreement for participation in acquisitions®’. Among other things, special attention has been paid
to the family home. One of the general principles of the Commission on European Family Law
provided that any act of disposition of the family home could be final only with the consent of
both spouses, thus giving a special protection to the family home. As for the division of the family
home, if the spouses are under the regime of participation in the acquisition, the authorized body
has the right to give the right to the family home only to one spouse in case of the interest of the
family or depending on the payment of compensation®’?. The determination to give the family
home to one of the spouses, or that it should not be divided between the spouses, when this is in
the interest of the family, is given to the protection of the spouse who needs the house the most or
the spouse who may have custody and trust children. So, unlike the legislation that is in force
where the priority is the spouse in need or the spouse who takes care of the children, here more
emphasis is placed on the family interest. Another important issue is participation in the net
acquisitions. Through this part, it is attempted to divide the acquisitions equally between the
spouses. But here the acquisitions become themselves in the net acquisitions, after the debts have
been reduced. The division is made equally between the spouses unless one spouse’s net
acquisitions exceed the value of that of the other, the latter participating in the surplus to the
amount of one half°’3, But what is new in most legislation in Europe is the 4:32 principle or
adjustment by the competent authority which has the right to regulate the participation of the
spouses or to avoid or change any agreement made between the spouses if any case of
extraordinary®’4. Cases of exceptional hardship are intended to be used in limited cases and if we
start from the current practices it can be thought that here they can enter for example when the
marriage lasts too short or when one spouse with his behavior has caused harm to the other spouse.
It is important to have a mechanism through which the state can avoid equal division when this is

justified by the occurrence of a circumstance which is considered extraordinary. Perhaps it is
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reasonable not to count the extraordinary cases because the limitation would be made only in the
counted cases and it can cause harm to the spouses through the equal division. Thus, the authorized

body, at its discretion, decides whether or not to equate the acquisition equally.

7.3.2 Community of acquisitions

The other marital regime which is defined by Commission on European Family Law and for
which spouses can be determined through the marital agreement is Community of acquisitions.
Through this regime, the spouses remain the owners of their personal property, while the property
that create from the moment of marriage is considered as community property®”. In fact the
community of acquisition consists of community assets and personal assets. This regime is
considered as a regime which is more suitable for spouses who do not have the same income or
when one spouse works and the other deals with household chores. This type of regime is
considered as marital solidarity, where the property is divided from the beginning not itself in case
of divorce, but still through the principles of Commission on European Family Law a balance has
been made between the solidarity and independence of each spouse®’®. Since the community of
acquisition consists of community property and personal property, it is important to know what
assets belong to these categories, so that each spouse at the time of selection of this regime knows
how his property will be destined.

Although the principles of Commission on European Family Law have clarified that
community property consists of movable and immovable property which is acquired during this
regime and which is not personal property still has made the number of assets that fall into the
category of community property . This is because this property will be divided between the
spouses. Thus community property consists of the income and profits of the spouses regardless of
whether they come from the profits of the community property or personal property, all assets

acquired jointly or individually by the spouses with the income and profits of the spouses and gifts
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or amulets of both spouses, if these belong to the property of the community®’’

. While as personal
property which remain in the ownership of each spouse include the assets acquired before entering
in the regime, gifts, inheritances and bequests acquired during the regime, assets received through
replacement, investment or reinvestment, personal assets acquired during the regime and assets
which are acquired exclusively for the occupation of the spouse®’®.

Since according to this regime the property of the communities is created, including the
income of both spouses, then it is important to determine the obligations deriving from these assets.
For this reason, through these principles, it has been determined which obligations are considered
as joint obligations for both spouses and which obligations are considered individual.
Consequently debts are divided into community debts which must be repaid from the community
property and individual debts which must be repaid from the individual property of the spouses.
However, in order to know whether a debt is a joint or individual debt, it is necessary to know for
what reason that debt was created.

Thus, community debts are considered debts that have been created jointly by both spouses,
debts created by one spouse to cover the needs of the family, debts related to the maintenance of
families, debts created by one spouse and related to administration and use of community property,
debts related to the professional activities of one spouse, debts related to gifts and charities for
community property and all debts that cannot be proven to be individual debts®’®. The spouses who
are designated for this regime remain the properties of some assets which they administer and
dispose of independently. From the very fact that they have special property in ownership, it can
happen that from this property liabilities are created.

For this reason, the debts which originate from the special property and which are considered
as individual debts are also defined. Individual debts are debts that are repaid from individual
property. Individual debts are debts that the spouse had before entering the regime, debts related
to gifts, inheritances and charities he acquired during the regime, debts from individual assets,
debts of a personal nature and debts created without the consent of the other spouse®. It is easy

to pay off debts when it is known whose debts they are or for what reason those debts were created.
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The principles of Commission on European Family Law have managed to make the
separation of community debts and personal debts but there is still a risk that sometimes personal
debts will be required to be repaid from the community property and that this risk exists whenever
this type of regime exists. To avoid these situations which have been identified in many European
countries which have this type of regime Commission on European Family Law has limited the
recovery of debts from community property. For this reason in principle 4:43 has determined that
personal debts can be recovered from the personal property of the debtor spouse, from the income
and profits of the debtor spouse, community assets to the extent of their union with the personal
property of the debtor spouse, personal debts in connection with the breach or crime may also be
recovered from half the net worth of the community property where the personal property, income
and profits of the debtor spouse are insufficient for recovery®®!,

Through this definition, a restriction has been made regarding the coverage of debts which
are personal and which can be presented as joint debts. This is considered as the hottest point which
can also cause problems between spouses. Debt creation in some cases can be created for personal
interests which on the other hand are required to be covered by community property. Whereas at
the moment when the law determines which are the joint debts which are special are, it is easier
for the spouses to differentiate between what is a joint debt and what is not.

An important issue is the administration of assets. As we have clarified above and as it is
clarified in the general principles, each spouse administers and dispenses with his / her separate
property independently. As far as the administration of community property is concerned, in this
case due to the very type of regime, the administration of property is done by each spouse. But
even here there are limitations. Since we are dealing with the wealth of the communities which is
created by the work and profits of both spouses, they have the right to do the administration but
the limits are set for some issues of high importance. For matters of special importance it is
required that the administration be made joint>®?. Since we are dealing with the property of the
communities which is created by the work and profits of both spouses, they have the right to do
the administration but the limits are set for some issues of high importance. For matters of special

importance it is required that the administration be made joint®. For matters relating to purchases,
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alienation, encumbrances, loans and significant gifts, this is required to be done with the consent

of both spouses®®*

. Alternatively, if one spouse refuses to do the joint administration of these
matters, the other spouse may request from the competent authority the authority to take such legal
action®®. This practice is encountered in most jurisdictions which have provided for the regime of
joint property, where the spouses are authorized to administer the joint property, but in matters of
disposition of this property the consent of the other spouse is required. The purpose of this is to
guarantee equal rights for both spouses to the property to which they contribute.

The property regimes offered in each European jurisdiction are intended to instruct spouses
on how to regulate their property relations. While spouses depending on their needs and
preferences can decide which property regime to choose. The selection of the property regime aims
to offer the spouses solutions in regulating their property relations. They also intend that the
property regime they choose does not harm them financially. Knowing that marriage should not
be entered into for a certain period of time, but spouses are aware that in different situations it can
even come to the end of the marriage. But spouses should also know that at some point they may
consider that the property regime they are in may not be appropriate and decide to change the
property regime. In any situation if the property regime ends, the division of property must be
done. The same will happen in case of community of acquisitions regime.

If spouses have decided that their property regime is a community of acquisitions regime,
they need to know in which cases this regime may end. For this reason Commission on European
Family Law has foreseen several cases for the termination of this regime and as such are counted
the death of the spouse, annulment or divorce or legal separation, change of property regime
through agreement, decision of the competent body based on serious reasons for division of
property®®. Such situations are not unknown as in most jurisdictions that have provided for the
regime of common property have provided for these cases of termination of this regime. But what
is important and which has not been encountered before is the principle Determination and
valuation of the community property. Through this principle is determined the time when the
determination of the property of the community and the valuation of that property should be done.
Thus it is stipulated that community property should be determined at the date of dissolution while
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community assets should be valued at the date of dissolution®®’. This principle will give the results
at the moment of division of property so that the valuation of property is done on the date of
dissolution of property and not at the time when it is acquired or at the time when it will be given
to the spouses.

Unlike some principles which are a novelty, in the part of the division of community property
there is no surprise since even according to the principles of Commission on European Family
Law where the division of property can be done by agreement of the spouses or in case of dispute
it will be divided according to the equality principles®®. So, the division will be done in equal parts
but in some cases, such as the marital home, or professional property, the competent authority can
decide for compensation if it is given to one spouse due to the interests of the family®®°,

Since the basic principle of community property sharing is equality between spouses, the
Commission on European Family Law has also provided for exceptional hardship cases. Thus in
case of exceptional hardship the competent authority has the possibility to regulate the division of
property or even to set aside or change the agreement of the spouses for the division of community

property®®.

%87 Ibid, 2009, principles 4:52 (1), (2).

588 |hid, 2009, principles 4:55, 4:56.

589 Jens M. Scherpe, ed. European Family Law — Vol 1lI- The Financial Consequences of Divorce in a European
Perspective-, (Cambridge: Edward Elgar Publishing 2016), pg. 35.

590 Commission on European Family Law, Principles of European Family Law regarding property relations between
spouses, (2009), principles 4:57 (2).

187



188



8. Conclusion and recommendations

Marriage is one of the most important institutes of family law not only in North Macedonia
and Kosovo but in all countries of the world. Thus, each state in their legislation has paid attention
to the regulation of this institute because it creates rights and obligations between spouses and
children. The rights and obligations arising from marriage are of a personal and property nature.
Our focus is on the property relationships between spouses created by marriage. The regulation of
property relations has resulted in different regimes which are encountered in different states. But
what they have in common is that they are regulated and spouses must respect them.

The regulation of property relations between spouses is not only done today but it has its
origins since the time when marriage began to be regulated in general. For this reason, an analysis
of the regulation of property relations has initially been made since the earliest times until today.

This analysis was done to see if the historical development of marital law has influenced the
regulation that exists today in our legislations.

Knowing that marriage has been regulated since the first slave-owning states until today, an
influence of the past has been noticed in the treatment of property relations between spouses.

This regulation of property relations between spouses has not always led to the advancement
of rights and obligations, but from time to time due to the economic and religious influence they
have been aggravated.

Rules for the regulation of property relations are found since Babylon, where marriage is
concluded in the form of a contract (The Code of Hammurabi). But for the conclusion of this
contract the groom had to give to the bride a gift while after the marriage gives another property.
The administration of these gifts was done by the husband but he did not have the right to dispose
with them, as their purpose was to support the wife if the husband died (articles 127-194, the code
of Hammurabi). In the same way, marriage was concluded in Athens. The marriage takes place in
the form of a marriage contract where the husband gives a gift to the bride while the bride also
brings to the marriage property from the parents' family>®*. The administration of this property is

done again by the husband but in case of termination of the marriage, the return of gifts is done
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depending on the reasons for the dissolution of the marriage. These forms of marital contracts are
found in the first slave-owner states, but which have had an impact on the later development of
marital law. Here it is seen that there was a property relationship between the spouses and since
then a differentiation has been made between the administration and disposition of the property.
The same exists today where the administration of the property of the spouses is done by the
spouses but the disposition of the property is done only with the consent of both spouses. The
essential difference is that spouses are now equal in terms of property rights and obligations which
has not existed in the past.

Roman law also has an influence on the regulation of property relations between spouses.
The impact of this right in today's relations is indisputable, knowing that Roman law is considered
as an essential right that has influenced the creation of advanced law today. Initially, according to
Roman law, a woman was a person who was always under the power of the father or under the
power of the father. But her position began to improve during the classical and postclassical period
when she gained the status of a civilian. The regulation of property relations between spouses
began to be important in the period when the conditions for the marriage are required for a valid
marriage. The form of marriage was one of the conditions required for marriage and one of the
forms was usus®®2. The usus form of marriage prevented the wife from coming under the authority
of the husband while through the Edits of Augustus and Claudius, the husband could administer
the wife's property but could not charge it as guarantees to fulfill the obligations created by him.
This advancement of the position of women by enabling her to manage a part of her wealth made
her not have the right to inherit the wealth of the husband's family. A more genuine adjustment of
the property relations between the spouses is encountered even in the period of the dissolution of
large families in Rome and thus the premarital gifts and dowry for the marriage became obligatory.
A major turning point was made through the institute of restitution of the dowry in the event of the
termination of the marriage®®. This is considered as one of the points where the dowry is
considered as one of the property rights that she had in the marital property. The purpose of these
gifts was to improve marital life but it was still the man who administered these assets. In case of
death or divorce, the dowry is returned to the bride's family, while in case of divorce due to the

husband's fault, the premarital gift and dowry remained with the wife.

%92 lvo Puhan, Roman Law (Prishtina: University of Prishtina, 1972), pg. 183.
5% |bid., pg. 189.

190



If such a development continued, property rights would probably be further advanced, but
the same did not happen in canon law. This is because from the 11th century marriage was placed
under the protection of the church and as such was regulated according to church norms. In order
to give importance to marriage, according to church norms, divorce was prohibited, as it was
considered that marriage is a permanent relationship which is not resolved by the will of the people
but only by God which derived from the Codex luris Canonici. The sovereignty of the Church
extended to many Western and Central European states with the ideology that the state is a creature
of God and considered marriage as such. Marriage is considered a spiritual bond precisely because
of the sacrament, and this character of it has made the property issues in the family not to be
discussed, as every family property is considered common and no member of the family has the
right to seek separation (The Code of Canon law). The division of family property would lead to
the division of the family which was prohibited under canon law. This regulation of property
relations between spouses under canon law, although in order to protect marriage as one of the
most important institutions of society, did not advance the regulation of property law as it had
begun in Roman law. This right influenced by Roman law has given a religious character to
marriage and has differentiated it from the legal rules issued by the state.

Another approach from canon law to marital law is given by sharia law or Islamic law. This
right, which began to develop in the 13th century from the Ottoman Empire, has its source in the
religious book, that of the Qur'an. The flaw of Islamic rules was the permissibility of polygamy,
but on the other hand women's property rights were given priority. The prenuptial gift which
originated in Roman law was not considered as the purchase price of the wife, but was considered
as the separated property of the wife®%. Also, the dowry brought by the wife to the marriage was
not administered by the husband but remained under the wife's own management. According to
the law of Shari‘'ah, divorce, even though it was considered one of the most hated actions of the
Prophet, the Messenger of Allah, was still allowed because through it chose unwanted marriages.
According to the Qur'an, the holy Islamic book, from which the rules for the regulation of marriage
are derived, the term joint property is not used since each spouse remained the owner of his
property. In fact, we can say here that the property regimes of separate assets are also derived. But

unlike these regimes that exist today in most European countries, the husband is the spouse who
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is charged with all the expenses of meeting the family needs while the wife was not obliged to
spend her personal wealth for the needs of the family. But on the other hand the wife inherited
twice as much as the husband after she was released to cover the family expenses (Qur’an 67:15).

Sharia law had regulated intimacy between husband and wife and there were rules for the
return of gifts in case of divorce and this depended on how long the marriage had lasted. But what
is important was that even after the divorce the husband was obliged to support his ex-wife if she
needed maintenance.

Beyond the influences of canon law on the one hand and sharia law on the other, Albanian
customary law had a different direction of the development of marriage law in general and property
law between spouses in particular. Since our focus is the development of property law between
spouses in North Macedonia and Kosovo, we cannot deny the influence of Albanian customary
law, which developed for a long time in the Albanian and Macedonian fields. The development of
Albanian customary law was characterized by the canon of Leke Dukagjini, a summary of
customary rights developed in different territories as a reaction to the Ottoman and Serbian
invaders. But despite the fact that this canon aimed at unifying the right which was applied by
Albanians, it was characterized by a denial of women's right to property. According to this Canon,
a woman was considered a person just to do the housework and give birth to children. This rightful
approach denied women the right to inherit and, moreover, did not even have any right to marital
property. The woman was considered only as a person who had only domestic obligations but no
rights. She only enjoyed the right of maintenance from her husband. But beyond this
discrimination against women, this perception still exists in our society. Despite the fact that there
are already equal rights and obligations between the spouses, in practice the opposite happens.
Many women do not claim property in the name of their contribution to the family, due to the
influence of Albanian customary law. The influence of the historical development, especially of
the customary law is seen in the researches, where only in the Basic Court of Prishtina during the
years 2010-2020 only 124 requests were made for the division of the joint property, which turns
out to be a very small number compared to the number of divorces®®. The advancement of

women's rights made through international conventions has not yet achieved their full awareness.
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Looking at the long historical development of marital law and the way in which property
relations between spouses are regulated, we can conclude that despite the fact that property rights
and obligations between spouses today are equal, still the historical aspect has had an impact on
today’s legislative regulation. Such a conclusion is also found in the work of Paul H. Dué , where
it was found that the characteristics of the form of marital union were found and was present in
ancient Egypt, Greece and Babylon and especially in the Code of Hammurabi®®.

Marriage contracts encountered in the slave-owning states, gifts and dowries which existed
in Roman law and property rights in canon law and sharia are still encountered today in our
legislation but with an advancement in terms of equality. The property regimes that we encounter
today in the legislations of North Macedonia and Kosovo have historically existed before but in a
different dimension. Although legislation has been created in the spirit of international conventions
on equality between men and women, the norms that have governed property relations between
spouses throughout history have left their mark on judicial practice, as evidenced by the very small
number of registered women, as owners or a very small number of women who seek to share the
joint property of the spouses. This is because they still believe that women do not have the right to
joint property or their contribution to household chores is not considered as a contribution made
to the increase of marital property.

The most important part of this paper is the analysis of the legislation regarding the regulation
of property relations between spouses in Kosovo and Macedonia. Initially this analysis was done
in Kosovo and then in Macedonia. Kosovo has regulated property relations between spouses
through the Law on Family. This law is considered to be in the spirit of international conventions
which have been ratified by the Assembly of the Republic of Kosovo such as The Universal
Declaration of Human Rights, European Convention on Human Rights, Convention on the
Elimination of All Forms of Discrimination against Women (CEDAW) and many agreements
other which it is obliged to respect.

As a result of the marriage, rights and obligations of a personal and property nature are
created between the spouses. In the group of personal rights and duties, the legislation of Kosovo
has enumerated cohabitation, marital surname, place of residence, family economy and choice of

profession (article 42-44, Family law of Kosovo). While in terms of contribution to the
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maintenance of the family, each spouse contributes in proportion to his ability. This definition of
Kosovo legislation is not the same as that of European countries as this obligation is categorized
in the group of property and personal rights and obligations. Despite the categorization of this
obligation, a solution has been provided by Commission on European Family Law (principles 4:
4), where each spouse, regardless of property regime, is obliged to contribute to the fulfillment of
family needs, especially those related to the upbringing and education of children. For this reason,
it is recommended that the principle derived from Commission on European Family Law to be
provided in the legislation of Kosovo in this way “This contribution is made depending on the
abilities of the spouse, but it is important that if one spouse does not fulfill this obligation, the
other spouse has the right to oblige the spouse to fulfill this obligation by the competent authority ”.

Property relations which are created as a result of marriage are regulated by Article 45-57
of the Law on Family in Kosovo. According to the legal definition, the conclusion of the marriage,
the spouses enter into the legal property regime, concluding that in Kosovo only one property
regime is envisaged. We have encountered the same regime in Albania and Croatia but unlike
Kosovo it also offers the contracted regime. In Kosovo, this regime makes the differentiation of
the spouses’ property into a separate and joint one (article 45, family law of Kosovo). In principle,
the determination of property in separate or joint property is based on the time when the property
was acquired, before or after the marriage. Thus, any property that the spouses had or acquired
before the marriage is a separated property, but also the income generated from this property is
considered a separated property. This category also includes assets that spouses acquire during
marriage through gift, inheritance or any other legal form of wealth acquisition, works of art,
intellectual work or intellectual property with which the spouse freely administers and dispenses
(article 46, Family law of Kosovo).

But the law lacks explanations regarding the acceptance of gifts, especially in situations when
they are done for one spouse but in order to be used by both spouses. In the commentary of Familz
Law is an interpretation which is based on the solutions provided in other legislations in Europe
say that “if the donated items do not represent great value compared to joint ownership even
though they have been donated to one spouse but are items for joint use this property should be
considered as joint property. And the opposite, if one spouse has received a gift which has a great
value in relation to the joint property, even if it is intended for the joint use of both spouses, it

should be evidenced as a separate property. This legal gap will have to be filled through the legal
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solution as proposed by the commentator of the law. The same solution was made by Commission
on European Family Law (principle 4:35) where it is specified that gifts or bequests that are given
to both spouses or are given for the marital union to be considered as community property. An
ambiguity has also been identified in other legal forms of gaining separated property. Here it is
recommended to specify other legal forms of gaining separated property as in practice we may
have uncertainties in the identification of these forms.

Uncertainty regarding the definition of separated property we also have to the issue of
intellectual property works. The law stipulates that each work of art or intellectual property will
be a separate property but on the other hand for the benefits realized from this property are not
determined whether it will be joint or separate property. For this reason in this part the law will
have to be clearer in determining that benefits of intellectual property will be. It would be
suggested to follow the experience of the Legislation in Croatia where it is determined that the
income from intellectual property is the joint property of the spouses (article 36, Family act of
Croatia).

According to the legal regime in which the spouses enter at the moment of marriage, the
manner of creating the joint property is also determined. This property is created with the joint
contribution of both spouses, which includes the income of the spouses and the help that the
spouses provide with household chores, child care, property maintenance and any other form of
work and cooperation between the spouses (article 47, law on amending and supplementing the
family law of Kosovo). While an interpretation that has been made in the Commentary but that is
not defined in the law is that the property which is acquired by spouses who are not living together
and they have informed each other will be considered as separated property despite the fact that
the marriage has not yet been dissolved (article 47 of Commentary of family law of Kosovo). Such
a definition is also provided in the legislation of Poland, Croatia when it is specified that the joint
property is the property which is acquired during the married life. For this reason, the law should
stipulate in the legal provisions that any property acquired during the time that the spouses are
not living together and are aware of this fact should be considered as a separate property.

There is also a legal gap in gaining common property through gambling. The law has
specified that the property winning through games is considered a common property but it should
be differentiated with what property is invested in that game (article 47, Family law of Kosovo).

If the spouse has used his / her separated property in games and has won then there will be
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problems in determining the ownership of the wealth gained through games. Croatia has also
determined that property acquired through gambling is considered joint property (article 36,
Family act of Croatia).

An issue which causes confusion is also the issue of registration of joint property. The joint
property is considered to be registered in the name of both spouses, regardless of whether it is
registered in the name of only one spouse (Article 50, Family law of Kosovo). This designation
was intended to protect the interests of women who are rarely listed as joint owners of property.
Another reason is that with the joint property they administer and dispose both spouses equally
and to enable this the law has provided the assumption that any joint property regardless of the
fact in whose name it is registered will be considered to be in the name of both spouses. But this
is causing confusion in public registers, especially in relation to third parties, because they cannot
know exactly whether it is the joint property or separate property of the registered owner. Even
worse is the situation when the spouses have not entered into marriage but only cohabit but have
created joint property and have registered it only in the name of one spouse. For this reason, it is
suggested that the registration of the joint property to be done in the name of both spouses and
this should become mandatory for the spouses. So far, approximate measures for exemption from
property tax have been applied for spouses who register the joint property in the name of both
spouses, but are still in a low degree of progress (administrative instruction nr.04/2021).

Joint property due to the fact that it is joint, it is assumed that the spouses do not know their
shares in this property. For this reason they have the right to make the division of this property at
any time through an agreement which must be concluded in the form of a notarial deed. But in
cases when no agreement can be made, the separation can be done by the court at the request of
the spouses (article 53 of Family Law of Kosovo). The most serious and which is considered
challenging by the court is the division of property in case of disputes between spouses. Cases of
division of property by the court are few in court practice and their duration is evident. From the
found data this number varies around 124 requests for a period of 10 years in the Municipality of
Prishtina, as one of the largest municipalities in Kosovo and with only 17 cases resolved®®’. The

evaluation of the contribution of the spouses in the creation of the joint property is done also

97 Inject, Legal research on division of common property and financial maintenance, 22 June 2021. https://inject-
ks.org/ (accessed 23 June, 2021)

196


https://inject-ks.org/
https://inject-ks.org/

through the evaluation of the assets they have but also based on the evaluation of the financial
experts who make the evaluation of the contribution in the household affairs®®%.

In cases where the spouse has opposed the division equally, then the financial expert
evaluates the contribution of each spouse and proposes to the court the division of the joint
property. But again this is considered unreasonable because injustices are being identified in the
division of joint property and this comes as a result of legal shortcomings and the failure to provide
in law a financial expectation which will assess the contribution of spouses. If they take the
experiences of other European countries, such as Germany, Austria, Belgium, Poland, Bulgaria,
Albania, the division of the joint property is done equally unless one spouse proves that he / she
has contributed significantly more in the creation of that property. . But in the division of property,
the marital house, which has been given a special protection, is always excluded. Even in the case
of Kosovo, if the marital home were to be given special protection and other rules were issued for
the division of the marital home, the division of the joint property would be easier.

Legal shortcomings have been identified in the regulation of marital home. Where, unlike
European jurisdictions in Kosovo, this issue is regulated by only one article, specifying that in case
of dispute the marital home will be given to the spouse taking into account the needs of the spouse
and children. But this legal solution is not seen as suitable for Kosovar society, when it is known
that the largest number of families live in family communities, where the husband's parents are
included, and where in most cases the parents are the owners of the house. And in this case the
court takes this fact as decisive for the appointment of child custody. Cases in practice show that
the custody of children is entrusted to the parent who owns the house, while the interests of the
children are not decisive in deciding who should own the marital apartment. Here it would be good
to follow the legal provisions set in Bulgaria, Sweden, France and other country, where the parent
to whom the children are entrusted will also have the marital home until the age of majority, even
in cases when the marital home is registered in the name of the spouse's parents. So, even when
the marital home is a separated property of one spouse, it can be given for use to the spouse who
needs it or has been given custody of the children. Terms of use or rent can be given here as in
Bulgaria, Albania, Poland and other European country.

But above all, the marriage home must be given a special protection and it must be

determined more precisely to whom this house will belong if there is a dispute between the spouses.
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Not only to take in considerations the needs of the children but also of the spouse who needs this
house be taken into account. To determine the time limits until when the spouse who is given the
married house in use has the right to use it. While the most important thing is that the marital
home should not determine who will be given custody of the children, but custody of the children
should determine who will be given the marital home. Also determine the time when the right to
use the marital home ends, such as when the children reach the age of majority, with the remarriage
of the spouse to whom the house has been given, or voluntarily to the spouse to whom the marital
home has been given.

Property relations between spouses are also regulated in North Macedonia. The regulation of
these relations dates from 1946 when the Constitution equalized the rights of men and women in
property relations, from which the legal property regime was derived, which differentiated
between the separate and joint property of the spouses. A major turning point came in 2002 when
property relations between spouses were introduced into the Law on Property and Other Property
Rights due to their property character. This reform was not left without criticism but on the other
hand there is no jurisdiction in Europe that has made the separation of the regulation of property
relations from other relations between spouses. It is therefore recommended that property relations
be placed under the umbrella of family law as they are the result of marriage, thus, to unite all the
legal norms that refer to the relations between the spouses.

Even the Macedonian legislation has provided only the legal property regime in the case of
marriage by not allowing the spouses to enter into a marriage contract. The moment of marriage
determines which assets are separate assets and which will be the joint assets of the spouses (art.67,
Law on property and other real rights). More specifically, the way of gaining these assets leads to
the division of assets. A different definition from that of the family law in Kosovo is made by the
legislation of northern Macedonia. Here it is defined that the separated property is any property
that the spouses have created before the marriage or have acquired during the marriage but not on
the basis of work. Furthermore, it has been determined that any property acquired through legal
work without compensation during the marriage will remain the separated property of the spouse.
But the dilemma still remains the profit of the gift that is made for one spouse but the purpose of
the gift is to meet the needs of both spouses. Unlike the legislation in Kosovo, which could have
been resolved through the Family Law Commentary, in North Macedonia it has been resolved

through practical case. Thus it is determined that gifts given to one spouse but intended to meet
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the needs of both spouses will be considered joint property. But here another parallel is raised by
defining the value of the item which is acquired, determining that if the value of the gift is
proportionally greater than the value of the common property and if it is used for the needs of only
the winning spouse will be considered joint property. For this reason and the dilemmas that arise
in resolving these cases, this issue will have to be regulated by law, stipulating that gifts that are
given to one spouse but are intended to meet the needs of married life will be remain a separated
property or joint property of spouses. Here, they can consider the solution offered by Commission
on European Family Law (principle 4:35) where it is specified that gifts or bequests that are given
to both spouses or are given for the marital union to be considered as community property.

Copyright is also considered a separated property. A solution which was made through the
Copyright Law was appropriate by stipulating that copyright is the separate property of the spouse
while the income generated by the copyright will be considered as joint property ( art.8 of
Copyright law of North Macedonia). This solution would be more appropriate to be incorporated
in the part of the provisions that regulate the property relations in the spouses. While a legal
shortcoming which has been identified is the issue of industrial property. Works created through
industrial property are not foreseen whether they are common or separate property. It is therefore
recommended that all issues arising from intellectual property be regulated by provisions,
including both copyright and industrial property. The same solution should be made in the
legislation in Kosovo, where there are no provisions to define ownership in the benefits created
by industrial ownership.

Regarding the joint property, the legislation in Macedonia has determined that as the joint
property are all assets that the spouses acquire during the married life (art.67 of Law on Property
and other real right). This legislation has defined more precisely how the separate property is
created while all other assets acquired during the marriage will fall into the category of joint
property. But even here it will be necessary to specify more specifically which assets are the joint
assets of the spouses, including the income from their personal activity, from the saving made on
the fruits and the income from the personal assets amounts collected in an account or an employee
pension fund for either of the spouses

This way of defining has made that any kind of contribution, whether monetary or
contribution about household chores, be considered the joint property of the spouses. While the

legal definition that the joint property is created during the marriage has left dilemmas in the cases
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when the cohabitation has actually ended while the civil marriage has not been resolved yet. For
this reason, the practical case has determined that the joint property is created only during the time
when the couple are living together, while in order to determine the time of the end of the
cohabitation, the spouses are obliged to prove it. For this reason, the law should be clarified
regarding the second criterion, defining cohabitation as a criterion for the duration of marriage.

The same problem as in Kosovo is in North Macedonia. Joint property even if it is not
registered in the name of both spouses is considered to be registered as such. This is done to prevent
the disposition of joint property by one spouse without the consent of the other spouse. But in
practice this is a problem, so an obligation of the spouses to register the joint property on behalf
of both spouses will solve the problem of free disposal of the joint property and on the other hand
will ensure the spouses that their property does not will be alienated in any way without their
consent This may also take into account the possibility that legal action relating to the disposition
of property may be refused by the other spouse who has not given consent to the conclusion of
those legal action. Or if consent has not been given without any reason to ask the competent
authorities to take the decision on the disposition of the joint property by the other spouse. Such a
solution has also been made by the Commission on European Family Law (principle 4:5).

The division of joint property can be done by agreement and by court decision. Regarding
the division of property by agreement, the legislation of North Macedonia has made a good
solution which can be followed by Kosovo in terms of mortgaging items which are divided by the
spouses by agreement. So, if the spouses agree on the division of the joint property and one
receives the property and is obliged to compensate the other spouse half of the value, in this case
the spouse who will receive the compensation has the right of pledge on the other property. If the
compensation is not executed, then the spouse has the right to execute it by force.

An important issue which needs to be clarified is the division of the joint property of the
spouses. Apart from the fact that the division can be done through a notarial deed when there is no
dispute between the spouses and the basic principle is that the joint property should be divided in
equal parts, an important issue is the division of items which serve for the children. The law
stipulates that items used exclusively for children must be given to the parent to whom the child
has been placed in care. Also items that are obviously intended for children should be given to the
custody parent. In this case we may have dilemmas as to which items are the items that belong to

the children and which are obviously intended for the interest of the children.
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The experiences of other European countries vary between several types of property regimes.
These regimes may be similar in nature but the mode of regulation differs from one another. But
above all, a deeper analysis has revealed some advantages which can be used by North Macedonia
and Kosovo to fill the legal gaps they have in the legislation or to anticipate them in the Civil
Codes they have in process. A list of items that should belong to the parent to whom child custody
has been assigned would solve the problem which is define in generally in law.

In Austria there is another system of regulation of property relations between spouses as the
legal regime is the regime of separate property. So, based on Civil Code of Austria, if the spouses
have not contracted the other regime, they will remain the owners of their property throughout the
existence of this regime. But even though they are the owners of their separated property there is
an exception as far as the family home is concerned. If the marital home is the separated property
of one spouse, he/she cannot freely dispose of that house if it causes harm to the other spouse. This
protects the interests of the spouse who cannot contribute to the property through income but
through household chores.

Belgium differs from Austria because the community regime is a legal regime. Based on
Civil Code of Belgium the regime of separate assets and the universal community of assets remain
regimes which the spouses can choose through the marriage contract. Joint property is considered
the property acquired after the marriage and that acquired during the marriage through gift,
inheritance and items in daily use. Even in Belgium, spouses cannot freely administer and dispose
of the marriage house even if it is the personal property of one spouse. This practice is very
necessary to be included in the legislation of Kosovo and North Macedonia, through which it is
impossible for the owner spouse to dispose of the marital house, through which harm can be caused
to the other spouse. Based on statistical data where in North Macedonia and Kosovo the largest
number of owners are men this approach will mostly contribute to the well-being of the wife by
limiting the right of disposition by the husband regarding the marital home.

Germany has another regulation of property regimes as the legal regime is the community of
accrued gains regime. According to Civil code of Germany this regime, does not create joint
property, but the earned profits will be divided equally at the moment of the end of this regime.
The term accrued gains in German legislation is used to differentiate between initial property and
property at the end of this regime. Thus, the spouses remain the owners of their assets which they

administer independently but their disposition is limited as it must be done with the consent of the
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other spouse. But in cases when the spouse does not give consent without any reason then for the
disposition of the separated property the spouse can ask to get it from the court. The second regime
that can be chosen through the marriage contract is the community property regime where the
spouses create their joint property but without the need for any legal transaction. Based on Civil
code of Germany there is also a category of items which is also provided according to Commission
on European Family Law (principle 4:19), the reserved property, where spouses can keep some
items under their administration and disposition which differs from the separated property because
the administration and disposition of they can be done without being obliged to do it in the interest
of the common property. Even in Germany, spouses can have separate property regimes, but as far
as the marriage house is concerned, they cannot dispose it freely, despite the fact that it may be a
separate property. In case of division of property, it can be left to the non-owner spouse if he / she
needs a house or taking into account the interests of the children.

France, despite the fact that it has provided in its Civil code three property regimes, has
determined that each spouse is obliged to contribute to the needs of the family and the upbringing
of children, and if this is not done by one spouse, the other spouse has the right to ask the court
obliges the spouse to fulfill this obligation. This definition is also provided by Commission on
European Family Law (principles 4: 4) as such, it is recommended that Northern Macedonia and
Kosovo also provide as a principle in regulating property relations between spouses. Even in
France community of property regime is a legal regime according to this regime, as assets of the
community are considered all the acquisitions that the spouses make together or separately during
the marriage, including the income from their personal activity, from the saving made on the fruits
and the income from the personal assets. While through the marriage contract they can be
determinate for conventional regimes through which they can create the community of movables
and acquisition, exclude the rules of administration, that a spouse may be entitled to acquire
property on condition of compensation, that the spouses can share wealth equally or to have a
universal wealth. In the regime of separate assets, the spouses remain the owners of their assets
while on the other hand they are obliged to contribute to the family expenses. While a slightly
more special regime is the regime of separation in acquisitions. Realistically during the marriage
the regime of separate property applies to them. But in case of dissolution of this regime each

spouse is entitled to participate by halves in value in the net acquisitions found in the patrimony
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of the other, and estimated owing to the double appraisal of the original patrimony and of the final
patrimony.

In Poland there are three property regimes where the community regime is a legal regime.
As in Kosovo and North Macedonia, spouses under this regime from the moment of marriage
begin to create joint property. This property consists of the assets they acquire during their married
life but more specifically consists of remuneration received for work and income from other
gainful activities of each of the spouses; income from joint property as well as the personal
property of each of the spouses; amounts collected in an account or an employee pension fund for
either of the spouses. Here also made a more detailed explanation of the separated property which
includes property acquired before the statutory joint property regime arose; property acquired by
inheritance or donation, unless the bequeathed or donor decides otherwise; joint property rights
that are fully covered under separate provisions; property that is used exclusively to satisfy the
personal needs of one of the spouses; rights that cannot be transferred and may only be exercised
by one person; items received as damages for bodily injury or triggering a health disorder, or as
compensation for harm suffered; this does not include disability benefit due to an injured spouse
through a partial or total loss of earning ability or an increase in needs or a decrease in prospects
for the future; debts concerning remuneration or other gainful activities by one of the spouses;
property received as a prize for individual achievement by one of the spouses; the copyrights and
related rights, industrial property rights and other rights of a creator; property acquired in exchange
for elements of personal assets, unless particular provisions state otherwise.

Legislation in Kosovo and North Macedonia lacks a definition of amounts collected in an
account or an employee pension fund for either of the spouses, which according to Polish
legislation are defined as common property. Such a solution would be recommended for Kosovo
and Macedonia as well, defining these assets to be categorized as common assets. Also issues
related to inheritance or gifts which according to the legislation in Poland are separated property
unless the testator or the donor has determined otherwise. So, if the testator or the donor has
determined that the inheritance or gift is the joint property of the spouse to be categorized as joint
property. This solution would help categorize the inheritance or gift as a separate or common
property depending on the will of their giver.

Also in the legislation of Kosovo and North Macedonia are missing provisions for the

determination of assets regarding items received as damages for bodily injury or triggering a health
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disorder, or as compensation for harm suffered. For this reason it is recommended that these issues
be resolved as well. A slightly different arrangement exists on the issue of joint property
management. Legislation in Poland has provided that each spouse is free to manage the joint
property but has provided four restrictions. These restrictions relate to the obligation of the spouse
to notify the other spouse for management, the spouse's right to oppose the other spouse's legal
actions, the inability of the spouse to use the joint property for business, and the spouse’s obligation
to dispose of the property with the consent of the other spouse. There are same restrictions in the
legislation of Kosovo and North Macedonia except that the spouses are prohibited from using the
joint property for business purposes. This solution contributes to the preservation of the common
property and especially to the well-being of the family and children. But what is most important
has to do with the division of the marital home. Legislation in Poland has provided that if spouses
cannot reach an agreement on the separation of the family home, they can ask the court to remove
one spouse from the family home if the same has caused domestic violence or made life unbearable.
This solution is considered very necessary in Kosovo and North Macedonia, making family life
safer, but on the other hand to remove the abuser from the house regardless of whether the house
will be owned by him. This is because cases of domestic violence have increased and as a result
very often it has had the victim to leave home even though the divorce has come as a result of
violence or unbearable life caused by the perpetrator.

Unlike the aforementioned countries, Croatia has provided in its legislation only two
property regimes, the legal and the contracted one. The legal regime is a regime which makes the
differentiation of the joint and separate property of the spouses by determining which assets belong
to each category. Similar to Kosovo and Macedonia, joint property is created from the moment of
marriage, but cohabitation is also defined as a criterion. This means that joint property cannot be
created if the spouses are not living together. This criterion should be clarified in Kosovo and
North Macedonia as well. The management of this property can also be ordinary and extraordinary
by determining which actions are considered ordinary and which are extraordinary and for which
the consent of both spouses is required. Otherwise, if extraordinary actions are taken without the
consent of the other spouse, the latter has the right to compensation for the actions taken without
his consent. Croatian legislation also stipulates that the division of joint property can be done by
agreement or by court decision but based on the principle of equality, while the division can be

done through the sale of the thing, the division of profit or physically.
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As in all other states, the marital home is given special protection, where the court is
authorized that at the request of one spouse the marital home is given for use to the spouse who
has custody of the children until the end of the division of property. After the completion of this
procedure, the court is authorized to give the right to life to the parent who takes care of the
children, but on the other hand he is obliged to pay rent. The court is obliged to always decide in
favor of the child and his interests.

What sets Bulgaria apart from some European countries is the registration of the property
regime. Since spouses have the opportunity to choose their preferred regime from the three offered
regimes, this regime must be registered in the Registration Center. This enables third parties to
know the rights and obligations that spouses have in a concrete property. This practice will be seen
as favorable for Kosovo and Macedonia, where all couples would have to register their property
regime, where on the one hand the principle of publicity will be achieved and on the other hand it
will be easier to extract statistics for property regimes in these two Republics.

Based on Family law of Bulgaria, the administration and disposition of immovable property
of the joint property is done freely but on the other hand has set time limits (6 months-3 years) to
oppose the legal actions of one spouse who has taken inappropriate legal actions for the other
spouse. In fact, this way of opposing can cause confusion in relation to third parties and for this
reason a registration of joint property in the name of both spouses will make it impossible to carry
out legal actions without the consent of both spouses. But also the right to oppose the legal actions
must be provided in the legislation in order to have legal mechanisms to protect the common
property of the spouse. The novelty of the Bulgarian legislation, which would be very suitable for
Macedonia and Kosovo as well, is the division of the family home. in the case of division of joint
property it is stipulated that the marital home (even if it is the separate property of one spouse)
can be given to the other spouse if he has no other private property and taking into account the
interests of the family and children. But there is another exception when the house is owned by
relatives of one spouse. Then the marriage house will be given for use to the spouse who has and
has parental care for a period of 1 year. In cases when the legal property regime ends, the joint
property is divided equally but exceptionally one spouse can receive a larger share if he / she has
been given parental care or when his / her contribution is significantly higher than that of the other

spouse.
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Two property regimes are also foreseen according to the legislation in Albania, namely the
legal regime and the contracted one (Family code of Albania). The legal regime makes the
difference between joint and separate property, but unlike other states, joint property can also be
created through commercial activities that are created during marriage. It is also specified here that
even if business is the separated property of one spouse, the benefits realized from this activity
(done by both spouses) during married life and the increase of productivity will be considered joint
property (art.74 of family Code of Albania). While as separated property are assets that one spouse
had in partnership with other persons or was the holder of a real right of use, the assets that spouses
acquire during marriage through inheritance, gift or legacy unless they were intended in favor of
community, assets for personal use or and assets acquired as an accessory of personal property,
tools necessary for the exercise of the profession other than those for the administration of
commercial activity, assets acquired from the compensation of personal damage with the exception
of income received from the pension earned due to full or partial inability to work, assets acquired
from the alienation of own assets and their exchange. The recommendation made based on the
legislation of Poland is applicable also in the Republic of Albania in terms of income generated
from compensation for personal damages with the exception of income received from the pension
earned due to full or partial inability to work, assets acquired from the alienation of own.

What distinguishes the legislation in Albania is the issue of division of joint property which
spouses do not have the right to do at any time but only in case of divorce, death of one spouse or
unless the administration of this property endangers the well-being of the family or when a spouse
does not contribute proportionately to meeting the needs of the family.

Special protection in the Albanian Legislation is given to the marital home where according
to the Family Code if the division of the house is impossible then it will be given for use to the
spouse who needs it most, taking into account the interests of children even in cases where it is the
separated property of one spouse, or even in cases where a professional cab is installed there and
its removal is costly. In these cases the court sets the time of extension of the right of use by the
non-owner spouse and the rent to be paid.

While the most important issue which is recommended to be incorporated in the legislation
of Kosovo and Macedonia are the contracted regime. From the analysis made in some countries of
Europe and that of the USA it has resulted that the marriage contracts which include premarital

contracts and the marital contract is necessary to be introduced as a property regime. Premarital

206



and marital contracts are found in all legislations but they are not yet applicable in North
Macedonia and Kosovo, making it impossible for spouses to independently and autonomously
regulate their property relations.

Pros and contra ideas for the application of these contracts have not influenced any state to
remove them from their legislation but on the other hand Commission on European Family Law
itself has recommended that these contracts be included as a property regime for spouses. All
European countries, in addition to the legal regime, also offer the contracted regime, leaving the
spouses the opportunity to choose another property regime through this contract.

Through the marriage contract the spouses in Austria can choose the property regime of the
community, but in this case they can decide that the community property becomes the property for
life and death. Even in Belgium, the change of legal regime can be done through the marriage
contract, in the form of a notarial deed and which must be registered. Through this contract, the
spouses can decide between the regime of the separated property or the universal community
property. In Germany, spouses through a marriage contract can decide between the regime of
separate assets and the community, since the legal regime in this country is the regime of
community of accrued gains. France through the marriage contract enables the spouses to decide
on their property regime. Through the marriage contract can be defined for conventional regime,
in the regime of separate assets, regime of separation in acquisitions. Poland also has three regimes
where one of them is legal while through the marriage contract the spouses can be determined for
separate property and compulsory regimes. While Croatia and Albania have foreseen only two
regimes, legal and contracted. The contracted regime enables the spouses to regulate according to
their free autonomy their property relations but this contract should not be used for the interests of
only one spouse, or be done in contradiction with the constitutional and moral principles. More
precisely through the marriage contract the spouses can change the legal union by agreement and
can agree that the union includes movable property before the marriage and profits from personal
property during the marriage, change the rules regarding the administration, have unequal shares,
this between them universal community (art. 108 of Family Code of Albania).

Marriage contracts are considered as one of the biggest reforms made in family law but
despite the criticism that these are considered as a mechanism to increase divorce are still
considered as a mechanism to regulate property relations between spouses. In order to give the

desired effect, these contracts must be concluded as provided by law so that they do not become a
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mechanism to benefit only one spouse. . In the way they have it most appropriate. This can be
achieved by taking into account the principles of Commission on European Family Law that
spouses be equal, contribute equally to meeting the needs of the family and children, and pay
attention to the issue of family home regulation.

The termination of this contract can be done only in case of death of one of the spouses, in
case of divorce, with the will of both spouses or in case the fiancés do not enter into marriage (in
cases of prenuptial contract). The conditions for concluding this contract can be divided into
general conditions (defined by the laws on obligatory relations) and the specific conditions to be
determined through the Civil Code or the law on family.

Although these contracts are considered as a preparation for divorce but on the other hand
are being considered as a tool that spouses decide their future assets through determined the
affiliation of the assets that they will create in the future. In the United States, marriage contracts
are considered as an instrument that is solving the property problems of spouses, especially now
when about 50% of marriages are ending in divorce. This trend of increasing divorce is present in
North Macedonia and Kosovo and for this reason it is recommended that this institute be regulated
and allowed in these countries as well. Through marriage contracts, spouses can decide on their
property regime, determine the list of assets that will be left to the husband, wife, determine the
gifts they will receive and other issues related to the administration and disposition of assets. if
they take into account the USA experience, through premarital dispute the future spouses can
decide the manner of giving alimony, to determine who will administer the property during the
marriage, and also to determine about the rights they will have in the marital home and in some
cases to determine that the law which country will apply if there is a dispute between them.
Marriage contracts have the same function, but with the difference that this ties after the spouses
are married and want to change the legal property regime. In the USA these contracts can be
entered into for various purposes ranging from share or exchange any joint property which they
have or will acquire in the future, as they wish, property interests from community property to be
turned into separate property. These contracts should be concluded keeping in mind 5 principles.
These agreements must be made in writing, must be done voluntarily, full and fair disclosure of
relevant information at the time of execution, not be unfavorable for one party, and be signed by
both parties (Texas Family Code). But regardless of how these contracts are regulated in other

countries, a proper adjustment will be made if the principles which are given by Commission on
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European Family Law are followed. These principles will not only enable the contracted regime
to be included in the legislations of Kosovo and North Macedonia, but on the other hand will
enable this regime to be in line with European family law. According to the Commission on
European Family Law, the marriage property agreement is intended for the future spouses to be
determined for a certain property regime or for the spouses to change the regime in which they are.
These agreements must be concluded before a notary or a legal professional, be dated and signed
by both spouses.

Through marriage contracts, spouses are enabled to protect their assets from the other
spouse's creditors, to protect their assets from the actions of the other spouse, to have complete
independence in terms of the management and disposition of their assets and also to be protected
even third parties. Spouses freely express their will and regulate their property relations without
having to go to court to determine the shares in their property. Countries such as Kosovo and North
Macedonia are instructed in their legislation to determine the content of these contracts, ie to
determine, for example in Albania, on what issues spouses can agree on a contract. Such
restrictions have also been introduced by the Commission on European Family Law that spouses
should be equal in terms of rights and obligations, should contribute equally to meeting the needs
of the family while stricter limits should be introduced in the case of adjustment of marital home,
as this institution should enjoy special protection. It is also recommended to act like Belgium and
Bulgaria where these contracts be registered, so that third parties are informed of the existence of
these contracts.

North Macedonia and Kosovo are in the process of codifying the Civil Codes and since this
process has not yet been completed, the recommendations for these countries is to provide in their
legislation marriage contracts through which the spouses will be able to decide themselves the
regulation of relations. The introduction of these contracts in the legislation should be done based
on the practices of other countries but above all taking into account the principles given by the
Commission on European Family Law. Marriage contracts will enable the spouses to adapt the
property regime to their interests, as it is known that a legal regime may not be suitable for all
couples. Through marital contracts, court practice will make it easier to resolve disputes and thus
to end the division of joint property unfairly between spouses. For the implementation of these
contracts, a general campaign will have to be made, through which the future spouses will be made

aware, and the spouses will resolve their property relations in advance. Also a challenge for their
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application will have notaries or other professionals who will be obliged to inform the spouses
who want to enter into a marriage contract about the consequences that will have their relationship
and also to be ready to inform about the consequences that the renunciation of the legal regime
defined by law will have.

Such a reform to allow freedom of contract for property relations between spouses and the
approximation of the autonomy of the will of the spouses will be in accordance with the changes

of social regulation in our societies that are dictated by the market economy.
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Appendix | - How to write a marriage contract

Marital and premarital contracts are institutes which are expected to be used very soon in the
Republic of North Macedonia and in Kosovo. Due to the importance that this institutes will have
in the life of the spouses and the fact that this institutes will be new in these two republics, special
attention should be paid to the way in which these contracts will be drafted. The drafting of these
contracts will imply several laws starting from the law on obligatory relations, the law on notary,
the law on civil procedure and the law on family. For this reason, several steps must be considered
in order for these contracts to have the intended effect and based on the law.

A restriction regarding the drafting of these contracts still remains with the nonexistence of
the Civil Code through which it is intended to allow the marriage contract. Without having the
marriage contract regulated by law to know more closely which types of property regimes will be
applicable in North Macedonia and Kosovo, we will try to show approximately what couples
should consider at the moment who decide to regulate their property relations by contract. The
marriage contract should be in function of facilitating the procedures related to the property of the
spouses and setting the limits by law which issues they can regulate at their own will. While from
the moment that the law defines the issues in which the spouses can make an agreement, then each
couple can sit down and discuss what the marriage contract will contain, since each spouse is
different from the other and for this reason no marriage contract can suits to everyone.

But regardless of who will be a party to these contracts, the authors Stoner and Irving have
given some instructions on what a marriage contract should contain or what it is preferable for
couples to consider when they start thinking about entering into a marriage contract. These authors

have presented eight steps that must be followed to draft a marriage contract.

The first step - Start Early - Couples who want to enter into a prenuptial agreement should
start thinking about this at least 3-8 months in advance, because according to the authors if the
drafting of a contract is done only a few days before marriage you will be at risk to forget things

that may bring you problems in the future®®. Drafting a contract earlier will make you review it

599 Katherina E. Stoner J.D.& Shae Irving J.D. Prenuptial Agreement, 5" Edition, Nolo, ISSN 9472-596X USA,
pg.35
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several times, to be fair for both spouses until the moment of signing the contract. But even writing
a contract long before the marriage would not be preferred because over time the financial situation
of the spouses changes so the drafting of the contract a long time ago will bring you problems the

moment you sign it.

The second step - Decide Whether You Need a Prenup- Not every couple needs a premarital
or marital contract and for this reason every time we think of making a marital contract we have
to evaluate well whether we need one®%. Everyone is well aware of the financial capabilities they
have and for this reason sometimes entering into a marriage contract is not necessary or
indispensable. It should be borne in mind that through marriage contracts it is intended to maintain
finances separate, to protect one spouse from the debts of the other spouse, to protect the rights of
children if one spouse has children from a previous marriage, to define what each holds in case of
divorce, and to define the responsibilities of each spouse in the event of termination of marriage®?.
If the couple has property that they created before the marriage and want to keep that property only
for themselves, or have children from a previous marriage, or it has been announced that the other
spouse has debts and wants not to be harmed by his debts then a marriage contract will enable you

to resolve problems which may even end in court process.

The third step- Agree on the Specifics- If the couple has decided that concluding a marriage
contract is necessary to regulate their property relationship it is necessary to understand exactly
what this agreement means for each spouse. In this case it is necessary to compile a list of what is
required from a marital contract and essential is communication between the couple®®. The couple
is instructed to make a list of assets, list of debts, list of incomes, and list of expenses and this lists
to discuss these lists between the couple. E.g. through the marriage contract you can be assured
that marriage will not interfere with the plan you have made to leave a large part of your property
to your children or that you do not want your spouse and children to have a dispute about who will
have your property in case of death. So, the purpose of these agreements is for each spouse to

know what he / she wants to achieve through the marriage contract.

600 Katherina E. Stoner J.D.& Shae Irving J.D. Prenuptial Agreement, 5" Edition, Nolo, ISSN 9472-596X USA, pg.
36
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Fourth step- Create a Draft Agreement - Spouses are instructed that the prenuptial or marital
contract to be drafted by the spouses themselves by raising the issues which they wish to settle.
But it is necessary that before signing this contract be reviewed by a lawyer (or each spouse has
his own lawyer). This makes this contract not illegal and regulates the issues which are allowed to
be included in a marriage contract. The lawyer can also assess the pros and cons of the contract by

advising the spouses on what they lose or gain through the draft contract.

In the framework of this step we will present some issues which are instructed to be included
in the draft of a prenuptial or marital contract as they are considered to be similar for all future
spouses. In the first paragraph should be given the following information: name, surname and
address of each spouse, professions, date when the marriage will be entered into or the marriage
is concluded and the name of children or children if they have from a previous marriage. The
second paragraph should indicate the date when the contract will be effective and the date of
termination or the manner of termination of this contract. The third paragraph may indicate who
is the lawyer who assisted in drafting this contract or who will be your representative in any case.
In the fourth paragraph you can indicate that you are disclosing personal and financial information
and which should be attached to this contract. In the fifth paragraph you can clarify which assets
will remain the separated property of the spouses and which assets will become marital assets and
which will be subject to separation in case of termination of marriage. In the sixth paragraph it
can be clarified whether the assets that you had before the marriage will remain a separate property
or will become the joint property of the spouses. In the seventh paragraph it can be specified
whether the assets that you earn through work during marriage will be subject to separation or will
remain the separated property of the spouses. Whereas in the eighth paragraph you can define
what will happen to the debts that you have before the marriage and with those that will be created
after the marriage. Other paragraphs may be added which may differ depending on the situation
and the wishes of the spouses®®. These data are considered to be basic and must be contained in
each marriage contract which will be drafted but which does not mean that it will be the same for

all couples as each couple differs from the other and their needs are different.

608 Katherina E. Stoner J.D.& Shae Irving J.D. Prenuptial Agreement, 5™ Edition, Nolo, ISSN 9472-596X USA,
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The fifth step- Write Up the Formal Agreement- Once the draft marriage agreement has been
made, it should be read again, either by a lawyer or by the spouses themselves, to see if anything
needs to be changed and at the end the final act should be drafted and signed. Since in northern
Macedonia and Kosovo the marriage contract is not yet regulated by law, but it is likely that they
will be made in the form of a notarial deed and which means that these agreements will be

concluded before the notary.

The sixth step - signing the agreement - after a long work and a necessary review if the
agreement will be not illegal or unconstitutional and in order that it will meet the needs you have,
its signing will mark an important date in your married life. Its signing must be done in a way that
is above all not done under pressure®®*. This agreement is considered to solve many problems that
may occur during the marriage and through it you will protect your property or even that of your
children. The signing of the agreement means that it now becomes a binding act and which must
be respected by both spouses. For this reason, its signing should make the spouses happy as this

agreement is considered a key not to end up in court for property issues.

The seventh step- Enjoy Your Wedding- once you have signed the prenuptial agreement and
done it in the best possible way then there is nothing left but to enjoy your wedding®®. Spouses
will be more relaxed as they will enter in another phase of life and this promises to be better if you
have managed to settle all property issues through the contract. Property issues should not be left
to chance or legal solutions which are provided in the legislation, as it may harm you and cause
problems in the future. If the couple at a certain point in the married life decides to end the marriage
then all they have to do is to disclose the marriage contract and resolve the issues as they have

foreseen in it.

Despite the steps we have presented other authors have different approaches for drafting a
marriage contracts. According to the author Larry Elkin, not all couples need a marriage contract,
but he recommends that this contract be concluded when we are dealing with couples who will get
married but who already have children, when one of the spouses has a business or expects shares
from a family business, when one of the spouses has a professional license or advanced degree, or

when one of the spouses has much more assets or debts than the other, when one of the spouses is

604 Katherina E. Stoner J.D.& Shae Irving J.D. Prenuptial Agreement, 5" Edition, Nolo, ISSN 9472-596X USA,
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much older than the other or one of the spouses is a public figure and that divorce can hurt®®. But
we should not limit ourselves to these cases, as the future spouses can assess for themselves
whether they need such a contract or not, and then start drafting them. Since in the legislation of
North Macedonia and Kosovo is not yet regulated by law marriage contracts, it is still not known
exactly which issues can be regulated through contracts and which not, for this reason we cannot
give examples of marriage contracts as they vary from property regimes to be provided with

legislation.

806 |_arry Elkin, Follow these guidelines to draft a harmonious prenuptial agreement, HCP live, 2018, retrieved from
https://www.hcplive.com/view/guidelines-to-draft-a-harmonious-prenuptial-agreement
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Appendix Il - Summary in Macedonian language

Bpa4yHnoT umoTteH pexxum Bo CeBepHa MakenoHuja u KocoBo

HokTtopaHg — m-p OeTtpuHa Anuwanu Conu

BpakoT e efeH o HajBaXkHUTE MHCTUTYTU 3a CEMEJHOTO NpaBo He caMo Bo CeBepHa
MakenoHuja n KocoBo, TyKy U BO cCuTe 3eMju BO CBETOT. TOKMYy nopagu Toa, cekoja
[ApXaBa BO CBOETO 3aKOHOAABCTBO MOCBETYBa BHWMaHWE Ha perynvpakweTo Ha OBOj
WMHCTUTYT, Buaejkn Toj co3gasa npasa U 06BPCKM NMOMeEry COMNpPY>XHULMUTE, KOU NMOCPeaHO
ce ogpasyBsaaT 1 Ha Aeuarta. [1paBaTta n o6BpckuTe WITO Npousnerysaart o 6pakoT ce o
NMYHa U MMOTHa npupopa. HawwuoT ¢okyc BO HanpaBeHOTO WUCTpaxyBakwe BO
AOKTOpakaTa gucepTaumja € Ha UMOTHUTE OJHOCU NoMery BpavyHuTe Apyrapu co3gageHu
BO TeKOT Ha OpakoT. YpegyBaweTo Ha OpavyHMTE MMOTHM OOHOCK pesyrnTupalle co
nojaBarta Ha pasnuyHu 6pavyHu UMOTHU PEXMMU, KOU Ce CpekaBaaT BO 3aKOHo4aBcTBaTa
on crnopenbeHoto npaso. Cenak, 3aeHMYKO 3a CUTE HMB € Toa LUTO perynupaHuTe
6pavHn UMOTHM OHOCKM MOpa Aa ce NoYUTyBaaT o CTpaHa Ha COMNCPYXHULMUTE.

PerynupaweTo Ha GpavyHuTe MMOTHW OOHOCU NOMEFY COMPY>XHULMTE HE NOCTOM
camo [eHec, TYKy uma MoTeKkrno of BpeMeTo Kora OpakoT 3anodHyBa fa ce perynupa
BoonwTo. NMopaam oBaa npuyvHa, aHanusaTa Ha perynupaweTo Ha MMOTHUTE OJHOCU
npBuYHO Gellie HanpaBeHa yLTe Of HajpaHNTe BpeMunkba 00 OeHeC.

OBaa aHanusa Gelwe HanpaBeHa 3a fa ce BMAM Janv UCTOPUCKUOT pa3Boj Ha
OpayHOTO NpaBO MMa BNWjaHWe BpP3 perynatmBaTta LUTO MOCTOM AeHeC BO HawwuTe
3aKOHOOAaBCTBaA.

3Haejkn peka GpakoT e perynupaH ywTe oA MpBWUTE ApXaBW COMNCTBEHUUM Ha
poboBu 00 AeHec, 3abenexaHo e BnujaHue o4 MUHATOTO BO TPETMAHOT Ha UMOTHUTE
OZHOCU Mery CONnpyXHuUUTE.

OBa ypegyBake Ha UMOTHUTE OOHOCKM nomery GpayHuTe gpyrapu He Bogelue
cekoraw KOH YyHanpedyBake Ha npaBaTa U o6Bpckute. [loBpemeHo, nopaau
€KOHOMCKOTO M BEPCKOTO BnvjaHWe Ha BbpayHute ogHocu, Tne 6ea oTexxHaTn, 0cobeHo

BO OAQHOC Ha nonoxbaTta Ha eHarta.
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MpaBunata 3a perynvpawe Ha UMOTHUTE OLHOCKM CBOWUTE MOYETOUM MM Haoraat
ywTte og BaBunoH, kage wTo 6pakoT ce cknyyvyBa Bo hopma Ha goroBop (KogekcoT Ha
Xamypabu). Ho, 3a cknyyyBawe Ha OBOj AOrOBOp MiagoxeHeuoT Tpebalue ga n nogapu
Ha HeBecTaTa oAdpedeH MMOT. YnpaByBaHh€TO CO OBME MoAapoum ro BpLuen conpyrorT.
Ho, Toj Heman npaBo Aa pacnonara co HuB, buaejkn HMBHaTa uen 6una ga ja nogapxat
oMHaACUCKKM XeHaTa LOOKOSKY conpyroT ympe (4neHosu 127-194, XamypabueB KOAeKC).
Ha cnnyeH HaumH, 6pakoT Gelue cknydyBaH BO ATUHa. bpakoT ce cknydyBan Bo dhopma
Ha JOroBOp Kaje MaxoT M [AaBan nodapok Ha HeBecTaTa AoJeKka HeBecTaTa UCTO Taka
Hocena 6payeH MMOT 0, CEMEJCTBOTO Ha poauTenute. AgMUHUCTpaumjaTa Ha OBOj UMOT
NOBTOPHO ja Bpwen conpyroT. Ho, BO cnyyaj Ha npekuH Ha OpakoT, BpakaweTo Ha
nogapounTe ce BPLUENO BO 3aBUCHOCT O MpUYMHUTE 3a pas3BodoT Ha GpakoT. Osue
dopmn Ha BpayHM SOroBoOpu ce cpekaBaaT BO NpBuTe pobosnageTtenckn gpxasu. Ho,
TMe nogoLHa uMaart roneMo BrvjaHne Bp3 NOOOLHEXHUOT pa3Boj Ha 6payHOTO Npaso.
Opf oBMe UCTOPUCKM NoOAATOUM ce rnefa Aeka ywTe o4 JaMHMHa NocToesia MMOTHa Bpcka
nomery 6padHute gpyrapu. OTToraw ce npasu pasfnvka nomery ynpaByBaweTO U
pacrnonarakeTo CO MMOTOT Ha OpayvyHuTe napTHepu. MCTOTO nOoCToM U [AeHec.
YnpaByBaweTo Ha 6payHMOT MMOT ro BpLuaT BpayHuTe gpyrapu, HO pacnonarawbeTo Co
MMOTOT Ce BpLUM CaMO CO COrfacHoCT Ha ABaTta bpaynun gpyrapu. CylwTMHCKaTa pasnuka
€ BO TOa LWTO COMNPYXHULUUTE cera ce efHakBu BO OOHOC HA MMOTHUTE npaBa 1 00BPCKK
LUTO He BUNo cry4yaj BO MMHATOTO.

PumckoTo npaBo, UCTO Taka, UMa rofemMo BnWjaHWe BpP3 perynupakeTo Ha
UMOTHUTE OAHOCKU Mely conpyXHuUuuTe. BnnjaHneTo Ha oBa NpaBo Ha ypeayBaweTo Ha
OpayHuTE 1 ceMejHUTE OAHOCHK € HECNOPHO. 3aToa PUMCKOTO NPaBo € O UCKITYYUTENHO
3Hayehe 3a pasBOojoT U yHanpeayBakeTo Ha BpayHOTO U ceMejHOTO npaso. [pBUYHO,
crnopea pUMCKOTO MpaBo, XeHaTa buna nNMYHOCT Koja cekoraw Guna nog Brnacta Ha
TaATKOTO UK nog Bnacra (MoKkTa) Ha TaTkoTo. Ho, HejsanHaTa nonoxba 3anoyHana ga ce
nogobpysa 3a Bpeme Ha KNacU4yHUOT M MOCTKNACMYHMOT nepuoa, kora gobusa ctaTyc Ha
rparaHuH. PerynupawbeTto Ha MMOTHUTE OAHOCKM Mefy COMpyXHuuMTe novHa ga buge
Ba)XHO BO MepuoaoT Kora ce NoTpebHu ycnoem 3a Opak 3a BanuaeH b6pak. Popmarta Ha
OpakoT Gewe eneH o ycnoBute nOTPeOHM 3a ONMHOBaXXHOCT Ha OpakoT M egHa of

HeroBuTe dopmu Belue y3yc. OBaa hopma Ha Bpak ja cnpedysan eHata ga 6uae noa
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BflacTa Ha CconpyroT, gogeka co nponucute Ha wumnepatopute Asryct n Knayawmj,
COMpyroT MOXern Aa ynpasyBa CO UMOTOT Ha cornpyrata, HO He MOXen Aa ro Hannatu
Kako rapaHumja 3a ucnonHyBake Ha 0OBpckMTe co3gafdeHu of Hero. BakBoTto
yHanpeayBahe Ha nonoxbaTa Ha xeHaTa COo Toa LUTO U Ce OBO3MOXMIIO Aa yrnpaByBa CO
Aen of ceoeTo 6oratcTBo Bnvjaeno ga Taa ga Hema npaso Aa ro Hacream 6oratcTtBoTo
Ha ceMejCcTBOTO Ha corpyroT. [MpoMeHn BO ypeayBaH-€TO Ha MMOTHUTE OLHOCU Mery
COMpY>XXHUUNTE Ce cpekasa Aypu BO NepnogoT Ha pacnarake Ha rornemmuTe cemejctea BO
Pum. Co Toa npeabpayHute nogapoum u mupas 3a 6pakoT cTaHaa 3agormkuTenHu. Mlonem
ncyekop belle HanpaBeH Npeky BOBeAyBak€TO HA MOXHOCTA 3a Bpakawe Ha MupasoT
BO Clyyaj Ha pa3Bo Ha 6pakoT. MupasoT ce cMeTa 3a eHO Of, UMOTHUTE npasa LWTo
nMana >xeHaTa a Koj Bneryesan Bo 6payHuoT umoT. Llenta Ha oBue nogapouu bewe ga
ce nogobpu 6pavHMOT XKUBOT, HO CeMNak MaxoT yrpaByBasn co oBue cpeacTea. Bo cnyya;j
Ha CMPT UNKU pasBoi, MMPa3oT ce BpaKkan Ha CeMejcTBOTO Ha HeBecTaTa, AoJdeka BO
crniyyaj Ha pasBoj nopagu BMHA Ha COMpyroT, npeadbpadHnoT noJapok u mupas
OCTaHyBarse Kaj conpyrara.

[loKoSKy BO NOHaATaMOLIHMOT Nepuo o4 YoBekoBaTa UuBUNM3aumja npogosikeLle
BaKBMOT pa3BOj Ha HacTaHUTEe, COMNCTBEHUYKNTE NpaBa Ha XeHata BO 6pavyHMOT MMOTEH
pexum BepojaTHO ke 6ea gononHuTenHo HanpegHaTu. Cenak, UCTOTO He ce Cry4u
nopagv BfMjaHMETO Ha Y4YeHeTo Ha KaHOHckoTOo npaso. OBa oA nNpuyvMHa LWwTOoa
noyvHyBajkn o 11-TMoT Bek BpakoT 6mn cTaBeH Nopg 3awTuTa Ha LpKBaTa M Kako TakoB
6un perynupaH cnopef upkoBHuTe Hopmu. Co uen ga ce gage noroniemMo 3Hayewe u
Ba)XHOCT Ha OGpakoT, cnopea LpPKOBHUTE HOpMM, pa3BogoT Gewe 3abpaHet. Cnopen
y4YeHEeTO Ha KaHOHCKOTO MpaBO Ce cMeTalle feka bpakoT e noctojaHa BpcKa Koja He
MOXe a buae packuHaTa co Bofjata Ha nyreTo, Tyky camo of bora, Wwto npounsneryeatue
oa Kopgekcot Uypuc KaHonuun. OHa wTto Bor Ke ro crnou, YOBEKOT HE MOXe Ada ro
pasgsou. BrnvjaHumeto Ha Kartonuykata upkBa ce MNpowwMpUM Ha MHOry 3anagHu u
LeHTpanHo-eBpONCKN apXaBu CO MAeosorvja geka gpxxasata e boxjo cywutectso u ro
cmeTa BpakoT Kako TakoB. bpakoT ce cmeTa 3a AyxOBHa Bpcka U cBeTa TajHa. OBOj Heros
KapakTep Hanpasu npawakaTa 3a MMOTOT BO CEMEJCTBOTO Ja He ce AUCKyTupaar
Ouaejkm cekoj cemeeH MMOT ce cmeTa 3a BoobU4aeH 1 HUTY eAeH YneH o CEMEjCTBOTO

HeMa npaBo Aa b6apa pasgenba (Kogekc Ha kaHOHCKO npaBo). [NogenbaTta Ha ceMejHnoT
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UMOT Ke agoBefe o nogenda Ha cemejcTBOTO LWTO Belue 3abpaHeTo cnopeq KAaHOHCKOTO
npaso. OBaa ypeayBawe Ha UMOTHUTE OQHOCK Mery CONPYXXHULMUTE Cnope KAHOHCKOTO
npaBo, Mako CO Uen Aa ce 3awTutn 6pakoT Kako eaHa of HajBaXHUTE UHCTUTYLMM Ha
OMNWITECTBOTO, HE MO YHaNpeau perynvpakeTo Ha NpaBOTO Ha COMCTBEHOCT Kako LUTO
3ano4Ha BO BpeMeTo Ha puMcKoTo npaso. OBa npaso noj BnNuvjaHne Ha pUMCKOTO NpaBo
My Jafe BepcKku Kapaktep Ha 6pakoT 1 ro pasnvkysa o NpaBHUTE npasuna co3gageHu
oA ApxasarTa.

3a pasnuka oA KaHOHCKOTO NpaBo, cocema Apyr npucrtan BO ypeadyBaweTo Ha
OpayHoTO NpaBo Belle JafeH co WwepurjaTcko nNpaBo, O4HOCHO McramckoTo npaso. Oea
npaBo, Koe 3ano4yHa ga ce passusa Bo 13 Bek og OToMaHckaTa umnepuja, ro uma cBojoT
N3BOpP BO BepckaTa KHura, oHaa Ha KypaHoT. [ponycToT Ha ncnamckuTe npasuna telle
A03BOMIEHOCTA Ha nonuramujata, HO oA Apyra CTpaHa, Ha COMCTBEHWYKUTE npaBa Ha
XeHnte um OGewe pageH npuoputeT. [MpeabpayHMOT nogapok, KOoj MOTekHyBa of,
PUMCKOTO NpaBo, He Ce CMeTan 3a KyrnonpoAaxHa LieHa Ha conpyraTta, Tyky ce cMmeTan
3a nocebeH MMOT Ha conpyrata. VIcto Taka, MMpasoT LWITO ro [JOHena conpyrata Ha
OGpakoT He Oun ynpaByBaH OA COMPYroT, TYKy TOj OCTaHyBan nog YynpaByBake Ha
conpyrata. Cnopea wWepujaTtckoTo NpaBo, PasBOAOT, MAKO Ce cMeTalle 3a eOHO oA
HajoMpaseHuTe NoCcTanku Ha NPOPOKOT, ANNaxoBMOT rMacHuK, cenak belue JO3BOMNEHO,
Ouaejkn Npeky Hero ce UM ce ctaBalle Kpaj Ha HecakaHuTe Bpakosu. Crnopen KypaHor,
cBeTaTta ucrnamcka KHura, o Koja npouanerysaat npasunaTta 3a perynvpare Ha 6pakor,
TEPMUHOT 3aefHMYKa COMNCTBEHOCT HEe Cce KOopuCTu Ouaejkm cekoj OpayeH ppyrap
OCTaHyBa COMCTBEHWK Ha CBOjOT MMOT. BCyLUHOCT, OBOe MOXeMe [a Kaxeme Aeka ce
n3segyBaat M BGpayHUTE UMOTHU pPEeXMMU Ha Ha pasgeneH (nocebeH) umoTt. Ho, 3a
pasnvka of oBue BpadHn pexmnmu LITO NOCTOojaT LeHEeC BO MOBEKETO €BPOMCKU 3eMju,
MaXoT e OpadHuMOoT Jpyrap Koj ce TIpwxu W M nogmMupyBa CuUTE TpOLIOLM 3a
3a0BONyBake Ha NOTPebMTe Ha CeMejCTBOTO, AOAEKA XeHaTa He Belle AormKkHa Aa ro
TpowM CBOETO NMYHO BoraTtcTBO 3a noTpebute Ha cemejcTBoTOo. MeryToa, o gpyra
CTpaHa, XXeHaTa Hacrneaysa fBa natu noman gen og maxute (KypaH 67:15).

LLlepunjaTckoTO NpaBo ja perynupa UHTUMHOCTa Mefy MaXkoT 1 XXeHaTta 1 npeasuaysa
npasusa 3a Bpakawe Ha nogapounte BO Criyvaj Ha pas3Bof, LITO 3aBUCK O Toa KOMKY

Oonro Tpaen 6paKOT. Ho, oHa wT0o e BaxxHO Oelle geka aypu n no pa3soaoT, conpyroTt
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Oelwe OOMKeH Oa ja nsgpXKyBa cBOjaTa MopaHellHa cornpyra AOKOMKY U e NnoTpebHo
o4pXyBahe.

HapgBop of BnujaHuvjaTa Ha KaHOHCKOTO MpaBO Of efHa CTpaHa W LuepujaTCKoTo
npaBo of Apyra cTpaHa, anbaHckoTo obu4yajHO nNpaBO MMalle pasnMyHa Hacoka BO
pas3BojoT Ha 6payHOTO NpaBO BOOMWTO U UMOTHUTE OAHOCKU MOMErY COMPYXHULUUTE.
buaejkn Bo HawmMoT (POKyC Ha UCTpakyBake € pa3BojoT Ha BpavyHMOT UMOTEH PEXMM
nomery conpyxHuumnte Bo CesepHa MakegoHuja n KocoBo, He MOXeme aa ro Hermpame
BNMjaHMeTo Ha anbaHckoTo obwuyajHO npaBo, KOe Ce pa3BuBanio AOMr0 Bpeme Ha
anbaHckuTe U MakegoOHCKUTE npocTtopu. Pa3BojoT Ha anbaHckoTo obuyajHo NpaBo ce
Kapaktepuaupa coO KaHOHOT Ha Jleke [yrarmHu, 36upka Ha obuyajHu npasuna Kou
HacTaHane Kako peakuuja Ha OCMaHINCKOTO M CPMNCKOTO BnnjaHue. Ho, n nokpaj gaktoT
JeKka OBOj KaHOH uMmalle 3a uen obeauHyBawe Ha MNpaBOTO WTO ro nNpumMeHyBaat
AnbaHuuTe, TOj Ce KapakTepuaupa Co Hermpare Ha NPaBoTO Ha COMNCTBEHOCT Ha XEHUTe.
Cnopen oBoj KaHoH, efHa XeHa ce cmeTana 3a fNMYHOCT caMO 3a da MM M3BpLuyBa
AomMawHuTe paboTtn n ga poan geua. OBoj npuctan Ha 0bmn4ajHOTO NPaBO UM o yCcKpaTu
NpPaBOTO Ha XEeHWUTe Ha HacneacTBO W, 3ropa Ha Toa, XXEeHUTe Hemaa HUTY npaBo Ha
OGpayeH MmoT. XKeHaTa ce cmeTale caMO 3a JIMYHOCT KOja umMalle camo JOMaLllHW
06BpCKKU, HO HeMalle npaea. Taa ro yxusawle camo NpPaBoOTO HA U3APLUKA O HEj3UHWNOT
conpyr. Ho, HagBop of oBaa guCKpuMMHaUMja BP3 XeHWUTe, oBaa nepuenuuja ceywite
NOCTOM BO HalLeTO onwTecTBo. M nokpaj hakToT Aeka Beke noctojaT egHaksu npasa u
o6Bpcku mMery 6payHuTe apyrapu, BO npakca ce crnydyBa CnpoTMBHOTO. MHOry XeHu He
GapaaT MMOT BO MME Ha HMBHWOT NPUAOHEC BO CEMEjCTBOTO, NOpaau BIiMjaHUETO Ha
anbaHckoTo o6uyajHO npaBo. BrnvjaHMeTo Ha WCTOPUCKMOT pasBoj, O0COBeHO Ha
obunyajHOTO nNpaBo ce rneja BO UCTpaxyBawaTa, kage wTto camo BO OCHOBHUOT cy/ BO
MpuwTtmHa BOo TekoT Ha 2010-2020 roguHa Gune nogHeceHn camo 124 Gapawa 3a
nogenba Ha 3aegHNYKMOT MMOT, LITO U3reryea geka e MHory man 6poj Bo cnopefnba co
OpojoT Ha pas3Bogu. YHanpegyBah€TO Ha npaBaTa Ha >XeHUTe HamnpaBeHO npeky
MelryHapoaHM KOHBEHLMN CeyLUTE He ja NOCTUIHA HMBHaTa LenocHa CBECT U peariHoCT.

AHanunanpajkv ro 4ONrMoT UCTOPUCKM Pa3Boj Ha BPAYHOTO NPABO M HAYMHOT Ha KOj
ce ypenyBaaT UMOTHUTE O4HOCK Mefy BpadHuTe apyrapu, MoXeme Aa 3aknydnme geka

1 Nokpaj pakToT Aeka MMOTHUTE npaBa n obBpckuTe Mery GpadyHuTe Apyrapy AeHec ce

221



e[lHaKBW, cenak WCTOPUCKMOT acrnekT uMMa BfWjaHMe WU BP3 [OEHELIHOTO 3aKOHCKO
ypenyBahe. TakBMOT 3akry4ok ce Haora u Bo genoto Ha [lon X. [lye, kage wTto e
OTKPMEHO AeKa KapakTepUCTUKNTE Ha popmaTta Ha GpadHa 3aefHuLa ce NPOoHajaeHn m
6una npucytHa Bo apeBHuoT Ervnet, Mpumnja n BaBunoH n ocobeHo BO KoagekcoT Ha
Xamypabu.

BpayHute poroBopu Kou ce cpekaBaaT BO poboBnageTesickute ApXasu,
nogapouuTte U MuMpasuTe LITO MOCToene BO PMMCKOTO MNpaBO U MMOTHUTE npaBa BO
KaHOHCKOTO MNpaBO W LWepujaToT, CceywTe Cce CcpekaBaaT [JeHec BO HaweTto
3aKOHOJABCTBO, HO CO Hanpegok BO OAHOC Ha edHakBoCTa nomery 6payHTe apyrapw.
MMOTHUTE pexmMmn co KoM ce cpekaBame [eHec BO 3akoHogaBcTBOTO Ha CesepHa
MakegoHuja n KocoBO MCTOPUCKM MocToefne nopaHo, HO BO Apyra AuMeHsnja. MNako
3aKOHOAABCTBOTO € CO34afeH0 BO AYXOT Ha MeryHapOAHUTe KOHBEHUUW 3a eOHaKBOCT
Mely MaxuTe W XeHWUTe, HOpMUTE LWTO U perynupare WUMOTHUTE OOHOCU Mery
COMpYXHUUNTE HWU3 UCTopmjaTa ocTaBure cBOj Gener BO cyackata npakca, 3a LITo
CBeL04N MHOTY ManuoT B6poj permcTpmpaHm XXeHu, Kako CONCTBEHULM UM MHOTY Man 6poj
XeHu kon Bapaat ga ro nogenar 3aegHUYKM CTEKHATUMOT UMOT 3a BpeMe Ha bpak. OBa e
3aToa LWTO TMe ceyluTe BepyBaaT [AeKa XeHUTe HemaaT NpaBo Ha 3aedHUYKU UMOT Unn
HUBHMOT NPUAOHEC BO AOMaLUHUTE paboTn He ce cMeTa 3a NPUAOHEC BO 3rofieMyBarbe
Ha BpayYHNOT UMOT.

HajsaxxH1OT aen o4 0BOj 4OTOPCKM TPYA € aHanv3aTta Ha 3akoHO4aBCTBOTO BO BpCKa
CO perynupaweTo Ha UMOTHUTE O4HOCK Mery conpyXHuumte Bo KocoBo n MakenoHuja.
MpBMYHO oBaa aHanu3a b6elwwe HanpaBeHa Ha KocoBo, a notoa un Bo MakegoHuja. Kocoso
M perynmpa UMOTHUTE OAHOCK Mery CONpYXXHUUUTe Npeky 3akoHOT 3a cemejcTBo. OBOj
3aKOH ce CMeTa [eKa € BO AyXOT Ha MelfyHapOoaHUTE KOHBEHLMN LITO ce paTuduKyBaHu
o CobpaHueto Ha Penybnuka KocoBo, kako WITO ce YHMBep3anHaTta geknapauuvja 3a
4YoBEKOBM npaBa, EBponcka koHBeHUMja 3a 4oBekoBM npaBa, KoHBeHuUuja 3a
envMnHaumja Ha cute popmu Ha auckpumuHaumja Bp3 xxeHute (CEDAW) n mHory apyru
AO0roBOpU LITO € JOSMKHA Aa MM NovnTyBa.

Kako pesynrtart Ha 6pakoT, mery 6payHuTe gpyrapu ce co3gaBaaT npaBa M 00BpPCKu
o[, NYHa U UMOTHa Npupoaa. Bo rpynata nuyHu npasa 1 4OMKHOCTU, 3aKOHOAABCTBOTO

Ha KocoBso ce npeasnageHn 3aegHUYKnOT KMBOTOT, 6pa‘-IHOTO npe3nmMme, MeCtToTo Ha
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XunBeekwe, ceMejHa ekoHoMuja U n3bopoT Ha npodpecuja (YneH 42-44, CemejHO NpaBo Ha
KocoBo). [logeka Bo 04HOC Ha NpnaOHECOT 3a U3pXKyBake Ha CEMEjCTBOTO, CEKOj BpadeH
Apyrap npugoHecyBa NnponopuUmnoHanHo Ha HeroeaTa cnocobHocT. OBaa geduHuumja 3a
3aKOHO4aBCTBOTO Ha KocoBO He e mncrta co OHaa Ha eBponckute 3emju buaejkn osaa
obBpcKa e kaTeropuanpaHa BO rpynata Ha UMOTHU U NNYHKU npaBa n obBpcku. U nokpa;j
KaTeropusauujata Ha oBaa o6BpcCKa, peLleHneTo e aageHo og Komucnjata 3a eBponcko
cemejHo npaso (NpuHuunu 4: 4), kage WTo cekoj bpaveH gpyrap, 6e3 orneg Ha UMOTHUOT
peXuM, e OKEH Aa NpuaoHEece 3a UCNOSTHYBake Ha cemejHMTe NoTpebun, ocobeHo oHmne
noBp3aHM CO BOCNUTyBawe W obpasoBaHuMe Ha AdeuaTta. [lopagu oBaa npuydmHa, ce
npenopadvysa NPUHUMNOT WTO npounaneryesa o Komucujata 3a eBpOncko ceMejHO npaBo
Aa buae ypeaeH BO 3aKOHOA4ABCTBOTO Ha KocoBo Ha 0BOj HauuH ,,OBOj NpuaoHec ce JaBa
BO 3aBMCHOCT 0f CNOCOBGHOCTMTE Ha BpayHMOT gpyrap, HO BaXHO € ako eaeH GpadeH
apyrap He rm ucnosnHu ogaa obspcka, ApyrmoT 6padveH gpyrap Mma npaeo ga ro obspse
OpayHMOT Apyrap Aa ja McnosiHm oBaa obBpcka of HaanNeXHUOT opraH “.

MMOTHMTE OOQHOCK LUTO Ce co3aaBaaT Kako pe3ynTtaT Ha 6pakoT ce perynmpaHu co
yneH 45-57 op 3akoHOT 3a cemejcTBo Ha Kocoso. Crnopepn 3akoHckata ypeaba, co
CKIy4yyBaHw-eTO Ha OpakoT, 6payHuTe gpyrapu BrierysaaT BO MNpaBeH MMOTEH PEXUM.
Mputoa, BO cemejHOTO npaBOo Ha KocoBo e npeaBuaeH camMo €0eH pexum Ha
COMCTBEHOCT — 3aKOHCKN BGpadeH MmoTeH pexunm. Ce cpeTHaBMe CO UCTUOT PEXUM BO
AnbaHnja n XpBaTcka, HO 3a pasnuka of KocoBo, BO OBMe 3aKkOHOAABCTBaA rO
nponuwysaaT U OOroBOPHMOT GpayeH umoTeH pexmnm. Bo KocoBo, 0BOj 3aKOHCKMOT
OpayHe MMOTEH pexmm npaBu gudepeHumjaumja Ha MMOTOT Ha COMPYXHUMUUTE Ha
nocebeH n 3aegHudkn (dneH 45, 3akoH 3a cemejcTBOTO Ha KocoBo). Bo npuHumn,
onpegenyBakeTo Ha UMOTOT Ha nocebeH nnn 3aegHNUYKM MMOT Ce 3aCHOBa Ha BPEMETO
Kora MMOTOT € CTeKkHaT, npea unun no 6pakoT. Taka, Cekoj UMOT LUTO COMPYXHULUUTE O
nmane unu ctekHane npea 6pakoT e nocebeH UMOT, HO 1 NPUXOAOT LWTO Ce reHepupa,
npousneryesa of OBOj UMOT ce cmeTa 3a nocebeH nmot. OBaa kaTeropuja, UCTO Taka, ro
BKMy4yyBa U MMOTOT LUTO COMPYXHUUMTE M CTEKHyBaaT 3a BpemMe Ha 6pakoT npeky
nogapok, HacneacTBo MK Koja 6uno gpyra npaeBHa popma Ha CTekHyBawe 6oraTcTBo,

YMEeTHUYKN [Jena, UHTeneKTyaliHa pa60Ta Mnn MHTEeneKTtyasliHa COnCTBeHOCT CO KOu
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OpayHuoT gpyrap crnobogHo ynpaByBa U pacnonara (4neH 46, 3akoH 3a CcemMejCcTBO Ha
KocoBo).

Ho, BO 3aKOHOT HepocTacyBaaT npeumsHu oapeabu BO Bpcka co npudakakeTo
nogapouu, ocobeHo BO cMTyaumn Kora Tue ce HanpaBeHn 3a eaeH 6GpadeH apyrap, HO CO
uen ga rm kopuctaTt gsata 6padHu gpyrapuv. Bakeute npaBHM cOCTOj6U BO NpakTukaTa ce
paspellyBaaT Bp3 OCHOBA Ha TOSIKyBake Koe ce Basupa Ha pelueHujaTa gageHn BO
Apyrute 3akoHogaBcTBa BO EBpona, BO kou ce Benu geka ,ako NogapeHuTe npegmeTu
He npeTcTaByBaaT ronema BpeaHOCT BO cnopeaba co 3aegHuYkaTta COMCTBEHOCT Mako
ce AOHWpaHu Ha efieH BpayeH gpyrap, HO ce NpeaMeTn 3a 3aedHnyka ynotpeba Ha OBOj
nMoT Tpeba fa ce cMeTa Kako 3aefHuMYKa COncTBeHoCT. M cnpoTnBHO, ako eaeH bpadeH
Apyrap aobun nogapok Koj MMa roriema BpeaHOCT BO O4HOC Ha 3aeQHUYKMOT UMOT, oypuy
N aKo e HaMeHeT 3a 3aegHun4ka ynotpeba Ha aBata 6padHu gpyrapu, Tpeba aa ce gokaxe
Kako nocebeH umot. OBaa npaBHa npasHuHa Ke Tpeba ga ce HagoMNoONMHU NPEKY 3aKOHCKO
peLLeHMe Kako LUTO € NpeasioXKeHo BO KOMEHTATOPOT Ha 3aKOHOT O CTpaHa Ha TeopujaTa
N npakTtukaTta. Vctoto pelleHne ro nponuwyBa U Komucujata 3a eBpOMCKO CemMejHO
npaeo (npuHuun 4:35) kage WTO e HaBeaeHOo Aeka NoAAapOLM UM OCTaBMHM LUITO UM Ce
AaBaaT Ha ABajuaTa COnpyXHUUM Unn ce gageHn Bo GpadHaTta 3aegHuua ga ce cMmeTa
3a COMCTBEHOCT Ha 3aegHuuaTta. VIcTo Taka, naeHTudgukyBaHa € ABOCMUCIEHOCT BO
Apyrn npaBHU opMn 3a CTekHyBawe nocebeH mmoT. Tyka ce npenopadyBa fa ce
HaBeaaTt Apyrn npaBHuM dOpMK 3a CTEKHYBaHe nocebeH MMoT, Bmaejkm Bo npakca Moxe
Aa MMaMe HEM3BECHOCTM M NpaBHa HECUTYPHOCT Nopaaun BakBUTE NPaBHU NPasHUHMW.

HecurypHocT BO ogHOC Ha geduHuumjata 3a nocebeH MMOT nmame U BO 04HOC Ha
npawanaTa 3a genarta of WHTeNnekTyanHa COMCTBEHOCT. 3akOHOT npeaBuayBa Aeka
cekoe YMETHUYKO Oerio Unu MHTenekTyanHa CONCTBEHOCT ke bmuae nocebeH MMOoT, HO of,
Apyra cTpaHa 3a npugobuskMTe LWITO Ce OCTBapyBaaT 04 OBOj MMOT He ce onpefenysa
aanu ke 6uae 3aegHunyka unum nocebHa concteBeHocT. [opagn oBaa npuymHa, BO OBO)
Aen 3akoHOT Ke Mopa ga buae nojaceH npwu yTBpAyBaweTO Ha NpuaoobuBkute of
WHTENeKTyanHaTa concTBeHocT. Bo Taa cmuncna cmetame geka 6m Tpebano ga ce ga ce
cnegn MCKYCTBOTO Of 3aKOHOOABCTBOTO BO XpBaTCcka Kade LITO € YyTBPAEHO feka
NpUXoa0T Of, MHTENeKTyanHa CONCTBEHOCT € 3aefHNYKa CONCTBEHOCT Ha COMpPYXHULUUTE

(uneH 36, CemeeH 3akoH Ha XpBartcka).
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Cnopea 3aKOHCKMOT BpayeH MMOTEH pPeXUM BO KOj Brnierysaat 6padHuTe gpyrapum Bo
MOMEHTOT Ha BeHYaBKaTa, ce ofpeayBa N HA4YMHOT Ha co3faBake Ha 3aeJHUYKNOT UMOT.
OBOj UMOT e co3gafeH CO 3aefHUYKM NpuaoHec Ha ABaTta GpayvHu gpyrapu, Koj rm
BKMy4yBa NpuxoguTe Ha BpayHuTe gpyrapy 1 NOMOLLTA LWTO CONPYXXHUUMTE ja JaBaaT BO
AomawHuTe paboTu, rpukaTa 3a geuarta, OApXKyBaeTO Ha UMOTOT M Koja 6uno gpyra
dopma Ha paboTta u copaboTka nomery 6padHute pgpyrapu (4neH 47, 3akoH 3a
n3MeHyBawe W [JornorHyBawe Ha 3akoHOT 3a cemejctBO Ha Kocoso). Cnopepg
TONKYBaHETO LUTO € HanpaBeHO BO KOMEHTapOT Ha OBOj 3aKOH, Ce UCTakHyBa [eka He e
AerHMpaHo BO 3aKOHOT Aeka MMOTOT LUTO ro CTeKHyBaaT OpayHu apyrapy Kou He
Xueat 3aeaHo 1 merycebHo ce nHopmuparne, ke ce cmeTa 3a nocebeH MMOT 1 NOKPaj
dakToT Aeka 6pakoT ceywTe He e pasBedeH (4WneH 47 o KomeHTapoT Ha ceMejHOTO
npaBo Ha Kocoo). TakBaTa gedvHUMja € fadeHa n BO 3aKOHOAABCTBOTO Ha [loncka,
XpBaTcka Kora e npeumsnpaHo Aeka 3aegHUYKMoT MMOT € MMOTOT LUTO Ce CTEKHYBa 3a
Bpeme Ha OpadHnoT xMBOT. [Mopagn oBaa npuymMHa, 3akoHOT Tpeba fa npeaBuan BO
3aKOHCKUTE oapeabwn Aeka Cekoj MMOT CTEKHAT BO TEKOT Ha BpeMeTo Kora GpayHute
Apyrapu He XuBeaT 3aeHo 1 Ce CBECHM 3a 0BOj (hakT, Tpeba aa ce cmeTa Kako nocebeH
NUMOT.

NcTo Taka, nocTon npasHa npasHMHa U No O4HOC Ha NpallakeTo 3a CTEKHYBaHETO
3aeHNYKM UMOT NPEKY Urpu Ha cpeka. 3akoHOT nNpeunsnpa Aeka UMOTOT LITO ce fobumBa
NpeKy urpn Ha cpeka ce cMeTa 3a 3aeJHu4ka COMNCTBEHOCT, HO Tpeba fa ce pasnukysa
CO KOj MMOT € MHBEeCTUpaHO BO Taa urpa (4neH 47, CemejHo npaBo Ha Kocoso). Ako
OpayHMOT gpyrap ro MCKOPUCTUI CBOjJOT / HEJ3MHNOT NocebeH MMOT BO UIPU Ha cpeka 1
pobun, Toraw ke nma npobnemu Bo oApeAyBaHEeTO Ha CTaTyCOT Ha COMCTBEHOCTa Ha
WMOTOT CTEKHAT NPeKy Urpu Ha cpeka. XpBaTtcka, UCTO Taka, yTBpAWU AeKa UMOTOT CTekHaT
npeky Urpyn Ha cpeka ce cMeTa 3a 3aefHu4Kka concTBeHocT (4neH 36, CemeeH 3aKOH Ha
XpBartcka).

Mpawake wWTo npegusBuKyBa KoH(y3vja € M npawaweTo 3a perucrpaumjarta,

OOHOCHO 3anuuwyBaH€TO Ha 3a€HUYKUOT WMMOT Ha 6pa‘-IHI/ITe napTHEPUBO jaBHaTa
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KHMra. 3aegHMYKMOT UMOT Ce CMeTa [eKa e permcTpupaH Ha nMme Ha agajuata dpayHm
Apyrapu, 6e3 ornef ganv e 3anuiiaH, perMcTpMpaH Ha ume camo Ha eieH GpaveH gpyrap
(unen 50, 3akoH 3a cemejcTBO Ha KocoBo). OBaa ogpeaba nmalue 3a uen ga rm 3awTtntm
WHTEpeCUTE Ha XXEHUTE KOW BO MpaKTMKa MHOry PEeTKO Ce HaBEeAEHW KaKo 3aeAHUYKM
COMNCTBEHMLM HA HEOBWXHMOT UMOT. [pyra npuvynHa € LWTO CO 3aeOHUYKMOT UMOT
ynpaByBaaT 1 pacnoniaraar ABajuarta Conpy>xH1umn nogeaHakso. 3a fa ce 0BO3MOXM OBa,
3aKoHOT 06e3beaun npeTnocTaBka Aeka CeKoj 3aegHUYkM MMoT, 6e3 orneq Ha akToT BO
4yne nme e perucTpmpaH, ke ce cMeTa Aeka e BO MMe Ha asata 6payHu gpyrapu. Ho, oBa
npeav3BMKyBa KOHQy3uja BO jaBHUTE pernmctpu, ocobeHo BO OAHOC Ha TpeTu nuua,
Ouaejkn Tme He MoXaT TOYHO [a 3HaaT fanu ctaHyBa 300p 3a 3aefHU4YKa COMCTBEHOCT
unu nocebHa CONCTBEHOCT Ha PErmcTpupaHnoT COMCTBEHMK. YLITe nosfowa e
cuTyaumjaTa kora BOHOpayHUTE Opyrapu Kou He ckrnyydune 6pak, TyKy camo >XuBeene
3aeqHo, co3garne 3aegHuUYKM UMOT M o perncrTpuparne camo Ha MMe Ha eaeH BoHOpayeH
apyrap. lMopagn oBaa npuuvHa, ce npegnara 3anuwyBakeTo,permctpaumjata Ha
3aeHMYKNOT MMOT Ja Ce HanpaBu Ha MMe Ha aBaTta OpayHu gpyrapu m Toa Tpeba aa
CTaHe 3af0/MKUTENHO 3a GpayHnTe, OOHOCHO BOHOpayHuTe apyrapu. Of Taa npuyunHa
Gea BoBedeHM MOBNACTEHM MEPKM MEPKM 3a ocrobogyBarwe O LAHOK Ha MMOT 3a
COMPY>XHULM KOW 3aeOHMYKMOT MMOT o pernctpuMpaaTt Ha ume Ha ABajuarta bpaynu
Apyrapu, HO ceyLuTe ce BO HM30K CTeNeH Ha Hanpeaok (agMUHUCTpaTUBHA UHCTPYKUKja
6p. 04/2021).

Bo 3aegHMYKMOT MMOT Nopaamn hakToT WTO € 3aeAHWYKM, Ce NpeTnocTaByBa AeKa
OpayHuTe gpyrapuv He 1 3HaaT CBoOUTE yaenn BO 0BOj UMOT. Mopaau oBaa npuynHa tme
nMaaT npaBo Aa ja HanpaBaT nogenbarta Ha OBOj MMOT BO CEKOe BpeMe MpeKy JOroBop
LUTO MOpa Aa ce CKNy4n Bo bopMa Ha HoTapcku akT. Ho, BO crnyyam kora He Moxe ga ce
nocturHe goroeop, genbarta Moxe [a ja HanpaBu cygoT Ha Gapawe Ha OpayHuTe
apyrapun (uneH 53 op 3akoHOT 3a cemejcTBO Ha KocoBo). NpaBegHata nogenba Ha
3aeHMKMOT UMOT Ha GpadHUTe NapTHepwu e ronem npeamsBuk 3a cygot. CnydauTe Ha
Aenba Ha MMOTOT of CTpaHa Ha CygoT ce MarnKy BO KOCOBCKaTa CyAackaTa npakca u
HUBHOTO BpeMETpaeHe € o4MrneaHo Aonro n HenssecHo. Of CcTaTUCTUYKUTE nogaToum,
oBaa Opojka Bapupa okony 124 Gapawa 3a nepuog og 10 roguHm Bo OnwTuHa

an/ILLITI/IHa, Kako eaHa oA HajFOJ'IeMI/ITe onwTnHM BO KocoBo U co peweHn camo 17
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cnyvyan. EBanyauumjata Ha npugoHecoT Ha OpayHuTe gpyrapu BO CO3aBaHeTO Ha
3aeHMYKMOT MMOT Ce BPLUW U NpeKy eBarnyauuja Ha cpeacTBarta WTo M uMaar, HO 1 Bp3
OCHOBa Ha MpoueHKa Ha Ha (puvHaHCUCKUTE eKkcnepTu, npoueHutenu. Tue ja npasat
npoLeHKaTa Ha NpuaoHecoT 1 Bo paboTuTte Ha JOMaKUHCTBOTO.

Bo cnyyaun kora 6payHunoT gpyrap ce CnpoTMBCTaBu Ha nogendarta nogenHakso,
Toraw PMHAHCUCKMOT eKCcnepT ro oueHyBa NpUOOHECOT Ha Cekoj BpadeH gpyrap u My
npeanara Ha cygot nogenba Ha 3aegHWYKMOT UMOT. Ho, NOBTOPHO OBa ce cMeTa 3a
Hepa3yMHO 6uaejkm BO npakca ce uaeHTUduKyBaaT Henpasau npu nogenbata Ha
3aeHMYKNOT UMOT M TOa Joara Kako pesynTtaT Ha npaBHUTE HeAOCTaToOUM U HeyCnexoT
Aa ce o06e3bean BO 3aKOHOT (PUHAHCUCKO OYEKyBake M MOXHOCT LUTO Ke O3MOXMU
BUCTUHCKWN [a Cce NpoLeHU NMPUAOHECOT Ha ConpyxXHuumTe. AKO ce 3emaT UcKycTBaTta of
ApyruTe eBporickM 3emju, Kako WTo ce epmanunja, ABcTpuja, benruja, Noncka, byrapuja,
AnbaHuja, nogenbaTa Ha 3aeQHUYKNOT UMOT Ce NpaBu NoaeaHaKBO, OCBEH ako e4HMOT
OpayeH gpyrap He Jokaxke Aeka TOj / Taa NpuAoHeN 3Ha4YMTENHO NoBeKe BO CO34aBakeTO
Ha Toa concTeBeHocT. Ho, npu nogenbarta Ha UMOTOT, BpaYHNOT (CeMejHUOT) OOM, Ha KOj
My e fageHa nocebHa 3awTuTa, cekorawl e ucknydyeHa. Toa He e crny4daj co NpaBoOTO Ha
KocoBo. [Jokonky Ha 6padHMoT OOM BO MOHWHA My ce fage nocebHa sawTtuta u ce
npensuaat gpyrm nocebHu npaeBuna 3a nogenba Ha GpadyHnoT gom, nogendarta Ha

3aegHNYKMOT UMOT Ke Bmae nonecHa.

HanpaBeHOTO ucTpaxyBawe BO [OKTopckaTa [guceprtauuvja wnaeHTudukysa
NnocToeHEe Ha NpaBHW HeJoCTaToOUM 1 MO OAHOC Ha perynupaweTo Ha bpayHnoT gom. 3a
pasnuka oa rornem Opoj eBpoOnckuM 3akoHodascTBa, BO KocoBo oBa npawawe e
perynmpaHo co caMo e[leH YreH, CO HaBeyBare [ieka BO Crny4aj Ha criop bpadyHuoT oM
Ke My ce gage Ha 6payHNOT gpyrap 3emajkm rm npensua notpebute Ha 6pavyHMoT gpyrap
n feuarta. Ho, oBa 3aKOHCKO pelleHMe He Cce rnefa Kako COOABETHO YpefdeHo 3a
KOCOBCKOTO OMNLWTECTBO, KOra € Nno3HaTto Adeka Hajronem 6poj cemejcTBa XuBeaT BO
CEMEjHN 3aegHNLM Kage LUTO ce BKIy4YeHM POAMTENUTE Ha CONPYroT U Kaae BO NOBEKETO
cnyyau poauTenuTte ce COMCTBEHUUM Ha Kykata. Ml BO OBOj cny4yaj cydoT ro 3ema OBOj
daKT Kako oaNlydyBaykM 3a HasHayyBake Ha cTapaTencrBo Hag deua. CnyvauTte BO

npakca nokKaXxyBaaT AeKa CTapaTesiCTBOTO Ha AeuaTta € AOBEepeHO Ha poaAnTenioT KOj e
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COMCTBEHUK Ha KykaTa, [odeka WHTepecuTe Ha [feuata He ce npecyaHn BO
oanyyyBaheTo koj Tpeba fga ro nocegysa 6padyHMOT cTaH. Tyka 6u 6uno gobpo aa ce
noymTyBaaT 3aKOHCKUTE oapeabwu ytBpaeHn Bo byrapwuja, LUBeacka, $paHumnja n gpyra
3eMja, Kage LTO poaMTENOT Ha KOj MM Ce A0BEPEHN AelaTa, UCTO Taka, ke nma nNpaeo Aa
NPOLOSMKN Aa XMBee BO bpadHMOT 4OM 40 NOMHOMETCTBO Ha Aeuara, Aypy U BO crnyyau
Kora 6payHNOT LOM € permcTpmpaH Ha uMe Ha poauTenute Ha 6padHnoT gpyrap. 3Hauu,
Aypu 1 kora 6padyHnoT gom e nocebeH MMOT Ha eaeH BpayveH apyrap, MOXe Aa ce aage
Ha KopucTehwe Ha BpadHMOT Apyrap Ha KOj My e noTpebeH unn nva crtapaTesnicTBo Hag
Aeuata. YcnoBute 3a KOpUCTEHE UM U3HAjMyBare Tpeba aa ce ypegart no npumepoT
Ha byrapwja, AnbaHuja, Noncka n gpyrn eBpOrncKn 3aKOHO4ABCTBA.

Bp3 ocHoBa Ha HaBe4eHOTO, CMeTaMe Aeka e NnoTpebHo Ha BpayYyHNOT AoOM Aa My ce
pane nocebHa 3awTmta M MOpa MOMPELM3HO Aa ce YTBPAM Ha Koro Ke My npunagHe
OpayYyHMOT AOM AOKOSKY NO OAHOC Ha HEro ce nojasu crnop Mery conpyxHuuute. MNputoa,
He camo wWTO Tpeba aa ce 3emaT npeasua NOTpebuTe Ha geuaTa, TYKY M BpayHUOT
apyrap Ha koro My e noTtpebHa oBaa kyka. 3a ga ce oppedat BpeMEHCKUTe
orpaHuvyBaha A0 kora 6payHMoOT Apyrap Ha koj My € gageH 6pa’yHMoT AOM Mma npaBo
Aa ja kopucTun. Ha mucnenwe cme geka HajBaHO e BbpayHMOT AOM Ada He oapedyBa Ha
KOro ke My ce gage ctapaTencTBO Haf AeuaTta, TyKy CTapaTencTBoTo Hag AeuaTa Tpeba
Aa onpegenun komy ke My ce gage 6padHmot gom. Wcto Taka, notpebHo e pa ce
onpegeny u BpeMeTO Kora 3aBpLlyBa NPaBOTO Ha KOPUCTEHE HAa BPaYHNOT AOM, KaKo Ha
npuMep Kora geuarta ke HanonHaTt NofHONETCTBO, CO NOBTOPHO BEHYaBawe Ha GpayHnoT
Apyrap Ha Koro My € gageHa Kykata, unvm gobpoBosHo.

MoOTHMTE oOaHOCK Mery COMpPYXHUUUTE ce perynupaHm WM BO CEMEjHOTO
3akoHoaaBcTBO Ha CeBepHa MakegoHuja. PerynupaweTo Ha oBMe ogHOCK JaTtupa ywrte
oA 1946 rognHa Kora YCTaBoT ' u3egHayum npaBaTta Ha MaXXnte 1 XeHUTe BO UMOTHUTE
OAHOCU, 04 KOM Npon3nese 3aKkOHCKMOT BpayeH MMOTEH PeXuM, KOj pasnukyBa nocebeH
N 3aedHNYKN UMOT Ha BpayHuTe gpyrapu. Bo makegoHCKOTO 3aKOHOOABCTO 3Ha4ajHa
HoBWHa HacTaHa Bo 2001 rognHa kora ogpeabuTe co Kou ce ypeaysaa UMOTHUTE OAHOCU
mMefy conpyxHuumte Gea HeonpaBgaHO NpeMecTeHn of 3aKOHOT 3a CeMejCTBO BO
3aKOHOT 3a COMNCTBEHOCT M Apyru npaea, camo nopagn HUBHUMOT UMOTEH kapakTep. OBaa

pedopma He Gelle ocTaBeHa 6e3 KpuTMKa BO Make[doHckaTa Hayka. Bo EBpona He
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NOCTON 3aKOHOOABCTBO LUTO r0 MpaBu OOBOjyBakeTO Ha perynupaweto Ha UMOTHUTE
OflHOCW of, OpyruTe OAHOCWU Mery comnpyxHuumute. 3atoa ce npenopavyBa UMOTHUTE
O[HOCK fia ce cTaBaT NoA YagopoT Ha CEMEJHOTO NpaBo buaejkn ce pesyntaT Ha GpakoT.
Co Toa ke ce obeaguHaT cuMTe MpPaBHU HOPMW LUTO Ce OAHecyBaaT Ha O4HOCUTE Mery
OpayHuTe apyrapu.

N MakeOHCKOTO 3aKOHOL4aBCTBO NPOnuULlyBa €ANHCTBEH 3aKOHCKM BpayeH MMOTeH
pPeXuMm, CO LITO M3pEeLHO He [o03BonyBa GpavHuTe apyrapy ga ckrydyBaaT GpadeH
poroBop. MomMeHTOT Ha cknyyyBaweTO Ha GpakoT ogpenyBa Kou cpeacTBa ce nocebeH
UMOT, @ KOW 3aedHUYKM MMOT Ha BpavHuTe apyrapu (4n.67, 3akoH 3a COMNCTBEHOCT U
Apyrn ctBapHu npaea). NMOKOHKPETHO, HAYMHOT Ha CTEKHYBake Ha OBOj UMOT BOAWU KOH
Ha4YMHOT Ha nogenba Ha wumoToT. [lonHakBa JdeduHuUMja € HanpaBeHa Cco
3akoHofdaBcTBOTO Ha CeBepHa MakeaoHuja o oHaa Ha CemejHMOT 3akoH Bo KocoBo. Bo
Make[OHCKOTO NpaBo e npeaBuaeHo aeka nocebeH UMOT e CeKoj MMOT LWTo BpadHuTe
apyrapu ro cosgane npef 6pakoT wnu ro crekHane 3a Bpeme Ha 6pakot. Ho,
3aKOHO4ABLOT 3abopaBun Kako KNyyYeH KpuTepuyM 3a nogendarta Ha BUMAOT HA UMOTOT
Aa ro npeasuan TpyaoT, 0OAHOCHO paboTtaTta Ha conpxHuumte. [MoHatamy, yTBpAEHO €
AeKa ceKkoj MMOT CTeKHaT CO NoJapok 3a Bpeme Ha bpakoT ke ocTaHe nocebeH MMOT Ha
OpayHnoT agpyrap. Ho, agunemara WTO OCTaHyBa € KakoB € CTaTyCOT Ha MMOTOT Kora
NnogapoKOT € HanpaBeH 3a edeH OpayeH gpyrap, HO ULenTa Ha NogapoKOT € Aa
3agoBonu notpebute Ha gesata 6padHn gpyrapu. 3a pasnuka of 3aKOHOL4aBCTBOTO BO
KocoBo, koe moxele ga ce pewwu npeky KomeHTap 3a cemejHo npaBo, Bo CeBepHa
MakeiOHMja e pelleHO CO MOMOLWI Ha cyackaTa npakca. Taka, ce yTBpayBa Aeka
nogapoumnTte gadeHn Ha edeH BpadeH gpyrap, HO HaMeHeTU 3a 3a40BOJflyBakwe Ha
noTpedbuTte Ha ABata 6padHun gpyrapu, ke ce cMmeTaaT 3a 3aefHu4Ka concTBeHocT. Ho,
oBJe ce NnocTaByBa Apyra napanena co geduHnparwe Ha BpeaHoCcTa Ha NpeaMeToT WTo
Cce CTekHyBa, ogpedyBajkM Aeka ako BpedHOCTa Ha ModapoKoT € MpornopunoHariHo
norosiema o, Bpe4HocTa Ha 3aeJHUYKMOT UMOT M aKo Ce KOPUCTU 3a NnoTpebuTte Ha camo
eaHnoT BpadeH gpyrap, ke ce cMeTa 3a 3aeHn4YKka concTBeHocT. [lopaan oBaa npuymHa
n gnnemuTe LWTO Ce NnojaByBaaT Npu peluaBak-e Ha OBME Criyyaun, OBa npallame Ke Tpeba
[a ce perynvpa co 3aKOHCKU n3MeHu, oapeayBajky Aeka nogapouuTe WTo ce AaBaaT Ha

efeH 6paqu apyrap, HoO ceé HaMeHeTn 3a 3a[0BoJlyBal€ Ha I'IOTp66VITe 3a 6paLIHI/IOT
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XMBOT, K& OCTaHaT Kako nocebeH nnmn saegHUYKM UMOT Ha BpadyHuTe apyrapu. Tyka, Tne
MOXaT [a ro 3emart npegsuz peweHneTo WTo ro Hyam Kommncumjata 3a eBporcko cemejHo
npaso (NpuHuun 4:35) kage WTO e HaBedeHo Aeka noJapouuTte Unu HacneacreaTa WTo
UM ce OaBaaT Ha ABajuarta GpadHu gpyrapy unu ce gageHun 3a 6pavHaTta 3aegHvua ga
ce cMeTaarT 3a COMCTBEHOCT Ha 3aegHuLaTa.

ABTOpCKUTE NpaBa UCTO Taka ce cmeTaart 3a nocebeH nmoT. PelueHneTo wto belue
HanpaBeHOo Npeky 3akOHOT 3a aBTOPCKM NpaBa Gelue cOOABETHO CO oapenyBare AeKa
aBTOpCKUTE npaBa ce nocebHa COMCTBEHOCT Ha GpadHMOT Apyrap, Aodeka npuxogoT
reHepupaH o[ aBTOPCKUTE MpaBa Ke ce CMeTa 3a 3aedHu4Ka COrncTBEHOCT (4.8 of
3akoHOT 3a aBTopckm npaBa Ha CeBepHa Makegonnja). OBa peweHne 6u 6uno
NOCOOABETHO Aa ce Brpaau BO 4eNnoT Ha ogpeaduTe WTo rv ypeagysaat UMOTHUTE OAHOCK
Kaj 6pavHuTe gpyrapw. [logeka naeHTUUKyBaH npaBeH He4OCTaToOK € npallaHkeTo 3a
MHOyCcTpucKaTa conctBeHocT. [Jenata co3gafneHn nNpeky MHOAYCTPUCKa COMCTBEHOCT He
ce npeasuayBaaT Lann ce 3aefHuMdKa unu nocebHa conctBeHocT. 3aToa ce
npenopadyysa cuTe npallasa LWTOo NpounsneryBaaTt o4 UHTEeNeKTyanHaTa CorncTBeHOCT Aa
ovaaT perynmpann co ogpenodu, BKIy4yBajku rm M aBTOPCKUTE npaBa U MHOycTpuckata
concTtBeHocT. McToTo pelweHme Tpeba ga ce goHece u BO 3aKkOHOAABCTBOTO Ha Kocogso,
Kage WwTo Hema ogpeabu 3a geduHMpawe Ha COMCTBEHOCTA BO NpuaobuBkuTe
cosfageHn o MHAYCTpUcKa COMCTBEHOCT.

Bo Bpcka co 3aegHMYKMOT MMOT, 3aKOHOA4ABCTBOTO BO MakefoHuja yTBpau Leka
KaKO 3aeHUYKM MMOT CE CUTE CPeACTBa LUTO COMPYXHULMTE M CTEKHYyBaaT 3a BpeEME Ha
OpayHMOT XMBOT (4n.67 of 3aKOHOT 3a COMCTBEHOCT WM ApyrM ctBapHu npasa). Oeaa
ogapenba nonpeunsHo geduHupa kako ce cosgasa NOCEOHNOT MMOT Aogeka cuTte Aapyru
cpefncTBa CTekHaTU 3a BpeMe Ha BpakoT cnaraaT BO kaTeropuvjata 3aegHn4km nmot. Ho,
aypu n oBae ke Guae HeonxoOHO MOKOHKPETHO Ada Ce npeuusvpa Kou cpeacTtsa ce
3aeHNYKM UMOT Ha BpayHuTe apyrapu, BKIyYyBajKu ro U NpMxodoT Of4 HMBHATA fMYHa
aKTUBHOCT, O, 3aluTefara HanpaseHa Ha NNogoBUTE U NPUXOAOT Of NUYHUTE cpeacTea
N3HocuTe cobpaHn Ha cMeTKa UM NeH3NCKN OOHA 3a BpaboTeHn 3a Cekoj oa BpayHuTe
Apyrapu

OBOj Ha4MH Ha geduHMpaHe NPMAOHECe CeKoj BUA NpuaoHec, 6e3 pasnuka ganu e

napuyeH unin npunaoHec 3a AgomMmaluH1Te pa60Tm, Ja ce CMeTa 3a 3aeHN4YKa CONnCTBEHOCT
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Ha OpayHuTe gpyrapu. [Jogeka npaBHata geduHuumja geka 3aegHUYKMOT UMOT e
co3fajeH 3a BpeMe Ha BbpakoT, ocTaBu AufieMu BO CrydauTe Kora COXXMBOTOT BCYLUHOCT
3aBpLUW, a rparaHcknoT 6pak ceyliTe He e hopmanHonpasHO passefeH. [Nopagm oBaa
npuyvHa, Cyackata npakca yTBpAM Aeka 3aefHUYKMOT MMOT Ce co3fjaBa caMO BO
BpemeTo kora 6paqyHMOT Nap xueee 3aedHo, AoAeKa 3a Ja ce yTBpAM BPEMETO Ha KpajoT
Ha COXMBOTOT, BpayHuTe Apyrapu ce AOSMPKHU Aa ro Aokaxat Toa. [opaav oBaa npuyunHa,
3aKoHOT Tpeba fa ce pasjacHM BO OOHOC Ha BTOPUOT KpuTepuyMm, aeduHupajim ro
COXMBOTOT KakO KpUTEpUyM 3a BpemMeTpaeweTo Ha BpakoT.

NcTpaxyBarbeTo BO JOKTOpCKaTa gucepTauuja nokaxa geka ncto kako n Kocoso un
CeBepHa MakegoHuja ce coovyBa co UCT Npobriem BO cdepaTa Ha 3anuulyBaH€TO Ha
npaBaTa Ha HeOBWXHOCTUTE Ha OpayHuTe Apyrapy BO jaBHaTa KHura. 3aegHW4kuoT
HeaBWXEH UMOT, AypU U aKo He e perncTpupaH Ha uMme Ha gsata bpayvHu gpyrapu, ce
cMeTa [ieka € BO 3eJHUYKa COMNCTBEHOCT Ha ABajuaTa 6paynHn apyrapu. OBa e HanpaBeHo
3a [da ce crpeyun pacronarake CO 3aeJHW4YKM MMOT of edHuoT B6payeH gpyrap 6es
COrnacHoCT Ha Apyrnot BpadeH gpyrap. Ho, BO npakca oBa e npobriem, Taka LITO
obepckaTta Ha 6payHuTe Apyrapu fa ro perucrpupaar 3aefHUYKMOT UMOT BO UMe Ha
ABajuata 6padHn gpyrapu ke ro pewm npobnemoT co GecnnaTHO pacnonarakwe Ha
3ae4HNYKMOT UMOT M 04 Apyra cTpaHa ke nm obes3beom Ha GpadHuTe gpyrapu Oeka
HUBHMOT MMOT HEMa [a ce OTylraT Ha Koj 6uno HaumH 6e3 HMBHa cornacHocT. OBa nUcTo
Taka MOXe [da ja 3eMe npeaBug MOXHOCTa MpaBHUTE [ejcTBMja BO BpCKa CO
pacnonarakeTo co MMOTOT Aa 6uaat ondbueHn o ApyrMoT GpadeH gpyrap Koj He aan
COrfacHOCT 3a CKIydyBaH-€ Ha Te npaBHU AejcTBuja. inn ako He e faaeHa cornacHocT
O6e3 npecyga, nobaparwe OO HaONeXHUTe oOpraHuM Jda ja [JoHecaT oanykarta 3a
pacnonarawe Co 3aeHUYKMOT UMOT oA ApYyrnoT BpadveH gpyrap. TakBo pelleHue, NCTo
Taka, goHece Komucujata 3a eBpONCKO cemMejHo npaso (NpuHumn 4: 5).

lMopgenbaTta Ha 3aeQHWYKMOT MMOT MOXE Ja Ce HanpasBu CO AOroBOp M CO cyacka
oanyka. Bo ogHoc Ha nogenbaTa Ha MMOTOT NO AOroBop, 3aKOHOAABCTBOTO Ha CeBepHa
MakegoHuja goHece Oobpo pelleHWe WTO Moxe Aa ro cnegu KocoBo BO OOHOC Ha
XUNOTEKapHN NpeaMeTH LITO MM Aenat COnpy>XHUUUTE No 4OroBop. 3Hauu, ako bpayHuTe
Apyrapw ce cornacat 3a nogenba Ha 3aeaHUYKNOT UMOT U €QHUOT ro Npuma UMOTOT U €

[OIMKEH Aa My HaIOMEeCTM Ha ApYrMoT GpayeH Apyrap norosuHa of BpeaHOCTa, BO OBOj
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cnyyaj 6pavyHnoT apyrap Koj ke ro nobve HagoMeCTOKOT MMa NMpaBo Ha 3arnor Ha ApyrnoT
UMOT. AKO HAJOMECTOKOT He Ce M3BpLIKM, Toraw GpayHuoT gpyrap uma npaso ga ro
N3BPLUN NPUCUITHO.

BaxHo npaware wTto Tpeba ga ce pasjacHM e noBp3aHO co nogenbaTta Ha
3aeHUYKMOT MMOT Ha BpayHuTe gpyrapn. OcBeH hakToT geka nogenbaTta moxe fa ce
HanpaBu NPeKy HOTapCKM akT kora Hema crop Mefy 6payHuTe gpyrapy U OCHOBHWMOT
NPUHUMN OeKa 3aedHNYKMOT UMOT Tpeba ga ce nogenu Ha edHakBu OEerioBU, BaXKHO
npawakwe e nogenbata Ha npeamMeTuTe 3a Aa UM chnyxaT Ha gdeuata. 3akoHOT
npegsvayBa Aeka npegmeTuTe LTO ce KopucTaT UCKNYYMBO 3a deua mMopa da My ce
AafaT Ha poaMTEenoT Ha KOro AeTeTo My e CTaBeHO nof rpwxa. cto Taka, npegmetuTte
LUTO oYMUrneHo ce HameHeTu 3a feua Tpeba ga My ce gagaT Ha poauTenoT -ctaparten.
Bo oBoj cniyyaj moxe fa umame gunemu 3a Toa Kou npegMeTu ce npeameTvTe WTo UM
npunaraaT Ha geuaTta u Kou ounrnegHo ce HaMeHeTW 3a MHTepec Ha geuara.

NckyctBata of cnopenbeHoTo npaBo, Ha APYrUTe eBPOMNCKU 3eMju, MoKaKyBaaT
HEKOSKY BUOOBWU PEXMMW Ha concTBeHocT. OBMEe pexumum moxe aa éuaat CnuvHu no
npupoda, HO Ha4YMHOT Ha perynupawe ce pasnukyBa efeH o apyr. Ho, npepn ce
nognaboka aHanusa OTKPM HEKOW MPeAHOCTU LITO MOXe Ada M uckopuctat CeBepHa
MakegnoHuja n KocoBo 3a ga rvM nononHaT NpaBHUTE NPasHWHKU LITO M MMaaT BO
3aKOHO4ABCTBOTO MMM Aa M npefBuaaT BO rparaHCKUMTe 3akOHMLUM LITO M MMaaTt BO
npouec.

Bo ABcTpuja nocTon JOMONHUTESNEH CUCTEM 3a perynmpawe Ha UMOTHUTE OHOCHU
MEry CONpyXHUuuTe, Buaejkn NpaBHMOT PEXMM € PEeXMMOT Ha pasgeneH (nocebeH)
UMOT. 3Hauu, Bp3 OCHOBA Ha [paraHCKMOT 3akOHMK Ha ABCTpuja, ako bpadHuTe gpyrapu
He cknyyune BpayeH JOroBop TMe ke ocTaHaT COMCTBEHUUU HAa HUBHUOT UMOT BO TEKOT
Ha NOCTOEH-ETO Ha OBOj pexum. Ho, nako Tme ce CONCTBEHMUM HA HUBHWMOT nocebeH
MMOT, NOCTOM MCKMY4YOK LUTO Ce ofHecyBa A0 CeMejHMOT AoM. Ako BpayHMOT oM e
nocebeH MMOT Ha egHUOT BpadeH apyrap, Toj/Taa He Moxe crnoboaHo Aa pacnonara co
Taa KyKka ako npeausBuKyBa LWTeTa Ha ApyrmoT OpadveH apyrap. OBa v wTutn
MHTepecuTe Ha BpayvyHNOT Apyrap KOj He MoXe Aa NpuaoHece 3a MMOTOT NPEKy NPUXOA,

TYKY NPeKy AoOMaLlHN paboTu.
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Benrvja ce pasnunkyBa og ABcTpuja BMAEjKN PEXMMOT Ha 3aefHuuaTa € 3aKOHCKU
pexum. Bp3 ocHoBa Ha [paraHCKMOT 3akOHWK Ha benrvja, pexmmoT Ha oanenHu
CpeAcTBa M yHMBep3anHaTta 3aefHuua Ha cpeacTBa OCTaHyBaaT peXxmnmm Wto bpavyHuTe
apyrapu moxart ga rm n3bepaT npeky 6padeH goroBop. 3aefHUYKM MMOT ce CMeTa 3a
WMOT CTeKHaT No BpakoT 1 TOj CTEKHAT 3a Bpeme Ha BpakoT npeky nogapok, HacneacTeo
N NnpeamMeTn BO cekojaHeBHa ynotpeba. [ypu n Bo benrunja, conpyXHULMTE HE MOXaT
cnobogHo ga ynpasyBaaT M Aa pacnonaraaT co 6payHnoT oM, AYpU K ako Toa € NnYHa
COMCTBEHOCT Ha efeH GpadeH apyrap.

OBaa npakTuka e MHOry HeornxogHa u cMeTame aeka Tpeba ga ce BKIy4u BO
3akoHogaBcTBOTO Ha Kocoso n CeBepHa MakegoHuja. Co Toa ke 6uage oHEBO3MOXEHO
COMpYroT -COMCTBEHUK fa pacnonara co 6padyHMoT LOM, CO WTO MOXe Ada ce MpUYMHU
lWTeTa Ha OpyrmoT OpayeH Apyrapy ga ce gosBedaT BO HEW3BECHOCT OAHOCUTE BO
cemejcTBOTO. Bp3 ocHOBa Ha cTaTUCTUYKMTE nodaToum kage Bo CeBepHa MakegoHuja n
KocoBo Hajronem 6poj cCONCTBEHULM CE MaXn, OBOj NpUCTan HajMHOry Ke npuaoHece 3a
Obnarococtojbéata Ha conpyrata CO OrpaHudyBawe Ha MpaBOTO Ha pacnofiarake of
CTpaHa Ha cornpyroT BO Bpcka co 6padyHnOT JOM.

"epmaHuja nma ywite egeH cneumdpunyeH 6pavyeH UMOTEH pexum buaejkm npaBHMOT
pexnM e 3aegHunLa Ha cTekHaTa TekoBunHa. Crnopeq MparaHcKMOT 3akOHWK Ha 'epmaHuja,
OBOj pPeXUM He co3aBa 3aefHUYKM UMOT, HO 3apaboTeHaTa fobuBka ke buae nogeneHa
nogeAHakBO BO MOMEHTOT Ha KpajoT Ha OBOj pexum. TepMUHOT TeKoBMHA (CTekHaT
MMOT)BO repMaHCKOTO 3aKOHOAABCTBO Ce KOPUCTU 3a Aa Ce Harnpaswu pasnuka nomery
NOYETHNOT MMOT M MMOTOT Ha KpajoT o4 OBOj] pexum. Taka, OpavHute apyrapu
OCTaHyBaaT COMCTBEHULMN HA HABHMOT MMOT LUTO o ynpaByBaaT CaMOCTOjHO, HO HMBHaTa
aucnosvumja e orpaHuydeHa, bugejkm Toa Mopa a ce Hanpasu CO COrMacHOCT Ha ApYyrnoT
OpaueH gpyrap. Ho, Bo cnyyaun kora 6padHnoT gpyrap He gaBa cornacHocT 6e3 HMKakea
npuvymHa, Toraw 3a pacnonarake co NnocebHNOT (pasaeneHnoT) MMoT BpadHMOT apyrap
MOXe ga nobapa aa ro gobue oa cyaoT. BTopmoT pexum wTto Moxe aa ce nsbepe npeky
OpayeH 4oroBop € peXXMMOT Ha CONCTBEHOCT Ha 3aefHuuaTa Kage bpayHuTe gpyrapu ro
co3gaBaart CBOjOT 3aeHMYKM UMOT, HO 6e3 noTpeba of kakBa 6MMno npaBHa TpaHcakuumja.
Bp3 ocHoBa Ha ['paraHCKMOT 3akOHWK Ha ["'epmaHuja, NOCTOM U KaTeropuvja Ha npegmeTn

LUTO UCTO Taka € gafgeHa crnopen Komucujata 3a €BPOMNCKO cemMejHO npaso (MpuHUMN
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4:19), pesepBupaH (nocebem) NMoOT, kage BpayHUTe Apyrapym MoxaTt ga vyBaaT HeKou
npegmMeTn No4 HUBHA agMUHUCTpaUmja 1 AMcno3vumja WTo ce pasnukyBaaTt of 04BOEH
nmoT buaejkm agMUHUCTpaumMjaTa n pacnonarakeTo Co HUB MOXe Aa ce Hanpasu 6e3 aa
6ugaTt 0o6Bp3aHM Oa ro npaBaT Toa BO WHTEpeC Ha 3aedHMYKMOT MMOT. [dypu u BO
"epmaHnuja, 6payHuTe gpyrapu MoxaT Aa umaat nocebHu pexxumMu Ha COMNCTBEHOCT, HO
LUITO ce oaHecyBa Ao 6pavyHMOT OOM, TUE He MoXaT cnobogHo Aa pacnonaraat, U NoKpaj
dakToT feka Toa Moxe Aa buae nocebeH nmot. Bo cny4aj Ha nogenda Ha MMOTOT, MOXe
Aa My ce npenywTy Ha GpadyHMOT gpyrap LITO He € COMNCTBEHMK, ako uma notpeba oa

Aoma MMajkm rm Bo npeasua MHTepecuTe Ha geuarta.

®paHumja BO CBOETO NpaBo, M NOKpaj hakToT WTO BO [paraHCKMOT 3aKOHWK uma
npeaBvaeHo TpU pexmmm Ha COMCTBEHOCT, NpeaBuayBa Aeka cekoj bpadveH gpyrap e
AOJDKEH Aa npuaoHece 3a notpedbute Ha CeMejcTBOTO M BOCNUTYBaH€TO Ha geuaTta, u
aKo Toa He ro cTopu egHMOT BpaveH gpyrap, ApyrMoT 6payHNOT gpyrap uma npaeo ga
Oapa o cydoT Aa ro 3agosmkm 6padvyHuMoT gpyrap ga ja ucnosHum opaa obspcka. OBaa
aeduHuumja e gageHa v og Komucujata 3a eBponcko cemMejHo npaso (npuHumnu 4:4)
Kako TakBa, ce npenopayvyBa CeBepHa MakegoHuja n KocoBo, ncTo Taka, ga obesbenar
Kako MNPUHUMMN BO perynmpaweTo Ha WUMOTHUTE OAHOCKM Mefy conpyXHuumte. U BO
®paHumja e npeasuaeH pexmmoT Ha 3aefHuua Ha MMOTHWMOT pexmm. Crnopea OBOj
PEeXnM, Kako CpeACcTBa Ha 3aefHuLaTta ce cmeTaaT CUTe CTEKHYBahsa LUTO COMPYXHULUTE
M CTEKHyBaaT 3ae4HO UNKN O4AENHO 3a BpeMe Ha BpakoT, BKNy4dyBajku ro u NpuxoaoT of,
HMBHATa NIMYHA aKTUMBHOCT, O 3allTedara HanpaBeHa Ha MiogoBUTE U NPUXOAOT o4
nnyHuTe cpeactea. lNMpeky GpavyHMOT AoroBop TMe MoxaT ga ouaat onpegeneHun 3a
KOHBEHLMOHAITHUTE PEXMMN NPEKY KOM MOXAaT Aa co3gaaaT 3aegHuua Ha ABMXKHU CTBapu
N BO CTEKHYBah-€, A4a M UCKry4daTt npasunara 3a ynpaByBawe. Bo pexnmoT Ha nogeneH
(paspeneH) UMOT, COMPYXHUUUTE OCTaHyBaaT COMCTBEHULM HA HUBHWUTE CpPeAcTBa,
Aodeka of Apyra cTpaHa ce OOSKHM Aa npuaoHecaT 3a cemejHuTe Tpowoun. [logeka
Marnky nocrneumjaneH pexumm e pexuMoT Ha pa3aBojyBare NMpu NpecTtaHoK Ha GpakoT.
PeanHo 3a Bpeme Ha OpakoT 3a HMB BaXn PEXUMOT Ha ogaeneH umot. Ho, Bo cny4aj Ha
packMHyBawe Ha OBOj pPeXuM, cekoj OpayeH gpyrap uma npaBo Aa Yy4vecTByBa CO

noJioBMHa BO BpeaHOCTa BO HETO -CTEKHYyBawaTa LUTO Ce HaofaaT BO HAcneacTBOTO Ha
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ApYrvoT, U ce npoueHyBa nopaan ABOJHOTO OLEHYBaH-€ Ha MPBUMYHOTO HACNEOCTBO U
KOHEYHOTO HacneacTBo.

Bo Noncka nocTojaT Tpy CONCTBEHNYKM PEXUMM Kafe LUTO PEXMMOT Ha 3aeaHuuaTta
e npaseH pexunm. Kako n Bo KocoBo n CesepHa MakefoHuja, conpyXHUUMTE Nog OBOj
peXMMm o4 MOMEHTOT Ha GpakoT NoYHyBaaT fa co3gaBaaT 3aefHuYkn nmot. OBOj MOT
Ce COCTOM 0O CpeAcTBa LUTO M CTEKHyBaaT 3a BPeEME Ha HUBHUOT BpayeH XUBOT, HO
NMOKOHKPETHO ce CocTom oA nnaTa gobueHa 3a pabota n npuxog og Apyrm npocpmtabunHm
aKTUMBHOCTU Ha CeKoj of BpavHuTe apyrapu; Npuxoq o4 3aefHUYKM UMOT, Kako U NIMYEH
UMOT Ha Cekoj o bpadHunTe apyrapu; U3HOCKM cobpaHn BO CMETKa UM NEH3UCKM OOHA 3a
BpaboTeHu 3a koj buno oag 6payHuTe gpyrapu. Tyka, UCTO Taka, Ce BKIyvyyBa MMOTOT
CTEeKHaT npep Aa ce NnojaBu 3aKOHCKNMOT PEXUM Ha 3aeJHNUYKa CONCTBEHOCT; UMOT CTEKHAT
CO HacnegcTtBO MMM JoHauMja, OCBEH akO OCTaBUTENOT MMM OOHATOPOT He oAanyyu
NOWHaKy; 3aeHUYKM UMOTHM NpaBa KoW Ce LenocHo ondareHn co nocedbHu oapenbu;
MMOT LUTO Ce KOPUCTWU UCKIYYMBO 3a 3a[0BOSyBake€ Ha NMYHUTE NOTpebun Ha edeH of
GpayHnTe apyrapu; npaBa LWTO HE MOXAaT [a ce NpeHecaT 1 MOXe Aa MM ocTBapyBa camo
e[HOo Nnuue; npeameTn AobueHn Kako oliTeTa 3a TernecHa noBpeda unn akTuBupawe Ha
HapyLlyBaHh-€ Ha 34paBjeTo, UM Kako HaAOMECT 3a NpeTpreHa LWTeTa; OBa He BKy4dyBa
HaOMECTOK 3a MOMpeYeHOCT nopagu noepeneH 6padeH gpyrap Npeky AenyMHO UNnu
uenocHo ryberwe Ha cnocobHocTa 3a 3apaboTka unu 3rofieMyBare Ha noTpebute nnm
HamanyBahe Ha NepcrnekTMBUTE 3a MAHMHaTa; OONroBN BO BPCKa CO HarpagyBakwe unm
Apyrn npouTabunHn akTMBHOCTU Ha edeH oa GpayHuTe gpyrapu; UMOT OOOMEH Kako
Harpaga 3a uHaMBMayarnHo AOCTUrHyBawe o4 edeH of GpayHuTe gpyrapu; aBTOPCKUTE
npaBa M CpoAHMTE NpaBa, NpaBaTa o4 WHAYCTPUCKa COMCTBEHOCT M ApYrM npaBa Ha
KpeaTopoT; MMOT CTEKHAT BO 3aMeHa 3a efleMeHTU Ha JIMYHU CPeaCcTBa, OCBEH ako BO
oapeneHn oapendu He e NonHaky NpeaBMaeHO.

3akoHogaecTBoTO BO KocoBo n CeBepHa MakegoHuja Hema pedvHuumja 3a
n3HocuTe cobpaHmn Ha cMeTKa UM NeH3nckn oHA 3a Cekoj o GpayHuTe apyrapu, Kou
crnopen MNOJICKOTO 3aKOHOAABCTBO ce AedMHMpaHU Kako 3aedHUYkM MMOT. Takeo
pewweHne 6u 6uno npenopayaHo n 3a KocoBo n 3a MakegoHwja, aepuHmpajkm rm osme
CpeAcTBa [a ce kaTeropmanpaar Kako 3aeHunYkn cpeacTtsa (MmoT). IcTo Taka, npawana

noBp3aHn CO HacneacTBo UM Nogapoun KoW crioped 3akoHo4aBCTBOTO BO [loncka ce
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nocebeH UMOT, OCBEH ako OCTaBUTENOT UMK JOHATOPOT MOMHAaKy onpefenvne. 3Hauwn,
ako OCTaBWUTENOT UMM JapuTenoT YTBPAWI AeKa HacrneAcTBOTO WM MogapoKoT ce
3aeHu1YKa COMNCTBEHOCT Ha BpayYyHNOT apyrap 3a ga ce kaTeropuanpaar Kako 3aegHunyka
conctBeHocT. OBa pelwleHne 6M nNomorHano ga ce kaTeropmsvpa HacrneacTBoTO UK
noJapoKoT Kako nocebeH unn 3aegHUYKM MMOT BO 3aBUCHOCT Of BoOfljaTa Ha HUBHWUOT
pasaren.

WNcTo Taka, Bo 3akoHoAaBcTBOTO Ha KocoBo u CesepHa MakeoHuja HegoctacyBaaT
onpenbuv 3a yTBpAyBawe Ha MMOTOT BO BpCKa CO NpeaMeTuUTe NPUMEHM Kako owTeTa 3a
TenecHa noBpeaa unuv npeaM3BuKyBare 34paBCTBEHO HapyLLyBaHe, U Kako HagomMecT
3a npeTpneHaTa wreTa. [NNopaam oBaa npuynHa, ce npenopadvysa U OBMe npallaka ga
ce ypepat npu ugHata pecopma Ha cemejHoTo npaso. [MocTom manky novHaKoB
apaHXXMaH 3a npallameTo 3a 3aeJHUYKO yrnpaByBaHke CO UMOTOT. 3aKOHO4ABCTBOTO BO
MNMoncka npegBuayBa feka cekoj OpadeH gpyrap e cnobogeH da ynpasByBa CcO
3aeHNYKMOT MMOT, HO UMa NpeaBUAEHO YeTupu orpaHudyBara. OBue orpaHuyvyBama
ce ogHecyBaaT Ha obBpckaTa Ha 6payHNOT gpyrap Aa ro u3BecTu ApyrmoT 6payveH apyrap
3a ynpaByBake, NPaBOTO Ha OpayHMOT Apyrap Aa Ce CNpOTUBCTABM Ha NpaBHUTE
Aejcteuja Ha apyrmot 6payeH gpyrap, HeMOXHocTa 6pavyHMOT gpyrap Aa ro KopucTu
3aeHNYKMOT MMOT 3a [erfioBHa aKTMBHOCT M obBpckaTta Ha OpadHuoT apyrap Aa
pacrnonara co MMOTOT CO COrnacHoCT Ha Apyrnot 6payeH pgpyrap. [locTojaT umcTu
orpaHuvyBah-a BO 3aKkOHO4aBCTBOTO Ha KocoBo 1 CeBepHa MakedoHuja, OCBEH Toa LITO
Ha BpayHuTe apyrapu UM e 3abpaHeTo Aa ro Kopuctat 3ae4HUYKMOT UMOT 3a AeNOBHU
uenu. OBa pelLeHne NpuaoHecyBa 3a 3a4yByBake Ha 3ae4HUYKMOT MMOT U 0COBEHO 3a
BbnarococTtojbéaTta Ha cemMejcTBOTO M AdeuaTta. Ho, oHa WTO e HajBaXXHO MMa Bpcka CO
nogen6arta Ha GpayHnoT gom. 3akoHo4aBCTBOTO BO [loncka npeaBuayBa Aeka ako
COMpPYXHULUNTE He MoXaT [a NocTurHaT JOroBop 3a pasgenba Ha ceMejHUOoT oM, Tue
MoXart aa nobapaaT o4 cyaoT Aa ro OTCTpaHu eaHNoT BpayeH apyrap o4 CEMEjHUOT A0M,
AOKOSKY WCTUOT npeau3Bukarn CemMejHO HacCUCTBO MMM o0 HanpaBuIo XMBOTOT
HenogHocnue. OBa pelueHMe cmeTame geka € HeonxogHo Bo KocoBo n CeepHa
MakenoHuja, 3a Aa ro Hanpasu CeMejHUOT XMBOT nobe3beneH, a oa apyra cTpaHa ga ce
OTCTPaHW HACUITHUKOT O KykaTa, 6e3 ornef ganu Kykata € BO HeroBa COrncTBEHOCT. Toa

€ 3aToa WTOo cliiydanTe Ha cemejHo HaCWUJICTBO BO MNMpaKkTukaTa I'IOCTOjaHO ce 3roniemyBaar.
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Kako pesynTtaT Ha Toa MHOry 4YecTo XpTBaTa Mopa Ja u3nese of AoMa ako [ojae OO0
pa3BoA Kako pesynTtaT Ha HacWiCTBO WM HEMOAHOCNUB >XMBOT Npeau3BukaH of
CTOpPUTENOT.

3a pasnuka of ropecnomeHaTuTe 3emju, XpBaTCka BO CBOETO 3aKOHOOABCTBO
obe3beam camo ABa PEXMMW Ha COMCTBEHOCT, 3aKOHCKUOT M [AOrOBOPHUOT WMMOTEH
peXuM. 3aKOHCKMOT MMOTEH pPEeXUM € pexum LWTo npasu audpepeHumjaumja Ha
3ae4HMNYKNOT N NOCEBHNOT MMOT Ha BpayHuTe gpyrapu Co ofpedyBarte Ha TOoa Kou
cpefcTtBa npunaraat Ha cekoja kaTeropuja. CnnyHo kako n Ha Kocoso 1 Ha MakeoHuja,
3aeHMYKNOT MMOT Ce co3faBa O MOMEHTOT Ha BeHYaBawe, HO Kako KpUTepuym ce
AedvHMpa 1 3aegHUYKMOT XMBoT. OBa 3Haun geka 3aedHNYKMOT MMOT He MOXe fa ce
co3gage ako GpavHuTe gpyrapu He xuBeaT 3aegHo. OBoOj kpuTepuym Tpeba fa ce
pa3sjacHu n Bo KocoBo 1 Bo CeBepHa MakeaoHuja. YnpaByBaH-€TO CO OBOj UMOT MOXe [a
6uae pefoBHO M BOHPEAHO, CO ogpenyBake KoM ejCTBMja ce cmeTaar 3a peJoBHU U KOU
ce BOHpeaHW 1 3a kou e noTpebHa cornacHocT oA ABaTa bpaynu gpyrapuy. Bo cnpoTuBHO,
aKko ce npesemaTt BOHpeAHu AejcTBuja 6e3 cornacHoCcT Ha ApyrnmoT b6padveH gpyrap, TOj
“Ma NpaBo Ha HaAOMECT 3a AejcTBujaTa npe3emeHmn 6e3 HeroBa CcorfacHoOCT. XpBaTCKOTO
3aKOHOOABCTBO, UCTO Taka, npeasuayBa Aeka nogenbata Ha 3aeHUYKMOT UMOT MOXe
Aa ce Hanpasu CO OOroBOP WKW CO CyAcka OAnyka, HO BP3 OCHOBA Ha MPUHLUMNOT Ha
e[HaKBOCT, goAaeka nogenbata MoXe [a ce HanpaBu Npeky npogaxba Ha cTeapTa,
nogenda Ha gobuekaTta unu usmyka nogenoda.

Kako n Bo cute apyrm gpxasu, Ha 6padyHMOT OM My ce fgaBa nocebHa 3awTuTa,
Kage WwTo CcyaoT € OBfacTeH Aeka Ha bapare Ha eaeH 6padeH gpyrap 6payHnoT oM ce
AaBa Ha Kopuctewe Ha GpavyHMOT Apyrap Koj Mma cTapaTencTBo Hag AeuaTa Ao KpajoT
Ha nogenbarta Ha UMOTOT. o 3aBpLUYyBak-€TO Ha OBaa NocTanka, CyaoT € OBnacTeH aa
My Aafe nNpaBo Aa XuBee BO LOMOT Ha pOAUTENOT KOj Ce rpuXu 3a geuaTa, HO of apyra
CTpaHa TOj € AOJIKEH Aa nnaka 3akyrnHMHa 3a KOPUCTEHETO Ha cTaHOT. CyaoT € AOIMKEH
cekorawl ga oaslydyBa BO KOPUCT Ha AETETO M HEroOBUTE MHTEPECH.

OHa wrTo ja u3aBojyBa byrapuja og Hekou eBpONCKM 3eMju e pernctpauujata Ha
OpayYHNOT UMOTEH pexnm. buaejkn conpy>xHMLMTE MaaT MOXHOCT Aa ro n3bepat CBOjoT
NpeTnoYnTaH pexnm og TpuTe NOHYOEeHU UMOTHU PEXUMU, OBOj pexmm mopa ga bvuae

perncTpupaH BO LleHTpaJ'IHI/IOT MMOTEH perncrap. OBa um OBO3MOXyBa Ha TpeTUuTe
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CTpaHu fa rv 3Haat npasarta u 06BpCcKUTe LWITO ' MMaat BpayHuTe Apyrapy BO OOHOC Ha
KOHKpeTeH MMOT. OBaa 3aKOHCKO peLLUEHN HM ce YnHU feka 6u 6uno noBonHo n 3a Kocoso
n MakepoHuja, kage WwTO cuTe GpavHm napoBu 6 mopane ga ro perucrpmpaart CBOjoT
PEeXUM Ha COMCTBEHOCT, Kade LWTO OA4 efHa CTpaHa Ke ce MNOCTUrHEe MPUHUMNOT Ha
nyénuumTeT, a o Apyra ctpaHa ke 6uae nonecHo da ce u3Bnevat CTaTUCTMKU 3a
COMCTBEHUYKUTE PEXMMU BO OBUE OBE penybnuku.

Bp3s ocHoBa Ha 3akoHOT 3a cemejcTBO BO byrapuja, ynpaByBaweTo U
pacnonarakeTo CO HEABWKHNOT MMOT Ha 3aeHNYKMOT MMOT Ce BpLUM CnoboaHo, HO oA
Apyra ctpaHa Mma MOoCTaBeHO BpPeMEHCKM pokoBu (6 Meceum-3 roguHu) 3a ga ce
CcnpoTMBCTaBaT Ha NpaBHUTE A€jCTBUja Ha efeH OpayeH gpyrap Koj npesen HeCOoABETHMU
3aKOHCKM [JejcTBuja 3a gpyrmotr OpadveH Aapyrap. BceywHocT, 0OBOj HauvH Ha
CMpOTMBCTaByBawe MOXe Aa npeamsBuka 30yHETOCT BO OAHOC Ha TPETU CTpaHu M
nopagu oBaa npuyMHa perucrtpaumjaTa Ha 3aefHUYKM MMOT BO MMe Ha [BaTa OpaynHu
apyrapu ke ro OHEBO3MOXN U3BPLUYBaHETO Ha NpaBHUTE AejcTBMja Be3 CornacHoCT Ha
aBata 6payHu gpyrapu. Ho, ucto taka, npaBoOTO ga Ce CrNpPOTUBCTaBM Ha MpaBHUTE
aejctBuja Mopa ga Ouage npegBuaeHO BO 3aKOHOAABCTBOTO 3a Ja MMa MpaBHU
MEeXaHu3MM 3a 3alTuTa Ha 3aeJHUYKMOT UMOT Ha 6payHuoT gpyrap. HoBuHaTa Ha
OyrapckoTo 3aKOHOOABCTBO, Koja 6w Guna mHory coogBeTHa M 3a MakegoHuja n 3a
KocoBo, e nogenbata Ha cemejHnoT goM. Bo cnyyaj Ha nogenba Ha 3aegHUYKM UMOT,
npeasuaeHo e 6payHnoT Aom (aypu n ako e nocebHa CONCTBEHOCT Ha eaHMOT BpadeH
apyrap) ga My ce gage Ha apyrmot 6payeH gpyrap Ha KOpUCTewe, ako Hema gpyra
npuBaTHa CONCTBEHOCT M 3eMajkn M npeaBung MHTepecuTe Ha cemejcTBOTO U aeua. Ho,
NMoCTOM yLITE efeH UCKIY4YOK Kora Kykata € BO CONCTBEHOCT Ha pOAHWHUTE, poauTenuTe
Ha egHWOT BpadeH gpyrap. Toraw 6padHMOT OOM Ke buae gafdeH Ha KopucTewe Ha
OpayHmnoT gpyrap Koj uma 1 KoMy geuaTa ce JOBEPEHU BO CTapaTeNncTBo BO nepuog o4
1 rognHa. Bo cny4dam kora npectaHyBa NpaBHUOT PEXUM Ha COMNCTBEHOCT, 3ae€QHUYKMNOT
UMOT ce Aenu noaenHakBo, HO UCKIy4uTenHo efeH GpadeH apyrap moxe ga gobue
norofniemM yaen ako My e JOBepeHa poauTesncka rpuxa unm Kkora HeroBuoT / HEjSBUHNOT
NpUOOHEC € 3HAYMTENHO NOBUCOK O OHOj Ha APYrMoT GpayeH apyrap.

MpeaBuaeHn ce n gBa peXumMuM Ha COMCTBEHOCT Croped 3aKOHOAAaBCTBOTO BO

AnbaHuja, n Toa 3aKOHCKMOT 1 AoroBopHUOT (CemeeH kogekc Ha AnbaHuja). 3aKOHCKMOT
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UMOTEH PeXuM npasBu pasnuka nomery saegHU4kM u nocebeH MMoT, HO 3a pasnuka of
Apyrute OpXkaBw, 3aeJHWYKMOT UMOT MOXe Aa ce co3fgade W MNpeky KoMepuwmjarHu
aKTMBHOCTW LUTO Ce co3faBaaT 3a Bpeme Ha 6pakoT. cTo Taka, Tyka e HaBedeHO Aeka
aypn n ako 6usHucotr e nocebeH MMOT Ha edeH OpadeH Apyrap, npuaobuBkuTe
OCTBapeHN 0 OBaa aKTMBHOCT (HanpaBeHW of ABaTa GpayHu gpyrapu) 3a Bpeme Ha
OpayYHNOT XMBOT U 3rorieMyBare€TO Ha NPOAYKTUMBHOCTA Ke ce cMeTaaT 3a 3aefHu4ka
concTtBeHoCT (4n. 74 og CemejHnoT 3akoHnk Anbanuja). [logeka kako nocebeH UMoT ce
cpeacTBaTa LWTOo: eAeH 6padeH apyrap rv man Bo NapTHEPCTBO CO APYr vua unv nvan
BUCTUHCKO NPaBO Ha KOpUCTEeHe, CpeAcTBaTa LUTO COMPYXHUUUTE M CTekHyBaaT 3a
Bpeme Ha 6pakoT npeky HacnegcrtBo, NOAPOK WKW HACneACcTBO, OCBEH ako He ce
HaMeHeTM BO KOPWUCT Ha 3aefHuuaTta, cpeacTBa 3a nuyHa ynotpeba vnv u cpeactea
CTeKHaTn Kako A0AAaTOK Ha fNMYeH MMOT, anaTku HeONXo4HW 3a Bpllerwe Ha npodecuja
pasnu4yHa o4 OHWe 3a ynpaByBahe CO KOMepLMjanHa akTUBHOCT, CpeacTBa CTEKHATU o/
HaJOMECT Ha NMMYHa WTeTa CO UCKNYYOK Ha NpuxofoT AobueH oA neHsujaTa ocTBapeHa
nopagu OO uenocHa unu genymHa HecrnocobHocT 3a paboTta, cpeacTBa CTekHaTU of,
OTylyBawe Ha COMNCTBEHUTe CpeacTBa M HUMBHa pasMeHa. [lpenopakata gageHa Bps3
OCHOBa Ha 3aKOHOOaBCTBOTO Ha [loncka e npumennmBa n Bo Penybnunka AnbaHnja Bo
OLHOC Ha NPUXOAOT OCTBApeH O HAaZOMECT 3a NIMYHA LITEeTa CO UCKIYYOK Ha NpMxoaoT
pobveH of neHsujata ocTBapeHa nopagu LeriocHa wunu geriyMHa HecrnocoBHOCT 3a

pa60Ta, cpeacrtea CTeKHaAaTu oA 0TyfyBa|-be Ha COMCTBEHOTO.

OHa WwTOo ro pasnunkyBa 3akoHOA4AaBCTBOTO BO AnbaHuja e npallaweTo 3a nogenbda
Ha 3aefHMYKMOT MMOT LWITO BpayHUTe Apyrapyv HemaaT npaBo [a ro npaBaT BO CeKoe
BpeMe, HO camO BO Cnydvaj Ha pasBof, CMPT Ha edeH GpayeH apyrap wunu OOKOSKy
ynpaByBakETO CO OBOj MMOT He ja 3arpo3u bnarococtojdéara Ha CeMejcTBOTO MM Kora
OpayHnoT apyrap He NpuMaoHecyBa NPOMOPLMOHANHO 3a 3a40BOSyBakbe Ha noTpebute
Ha CemMejCTBOTO.

MocebHa 3awTuTa BO anbaHCKOTO 3aKOHOA4ABCTBO My Ce AaBa Ha GpayqHuoT Aom,
kage wro cnope CemejHMOT 3aKOHMK, ako nogenbarta Ha KykaTa € HEBO3MOXHa, Torawl
Ke bnge gageHa Ha KOpUCTewe Ha BpayYyHMOT apyrap Ha Koj My e HajnoTpebHa, 3eMajku

r'm npeasuna MHTepecuTe Ha geuarta aypun n Bo crny4yaunm Kora taa e nocebeH MMOT Ha efeH
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OpayeH gpyrap, unu Oypy M BO Crydau kKora Tamy € MHCTanupaHa npodecuoHanHa
OEeJHOCT M Hej3aMHOTO OTCTpaHyBawe € ckano. Bo oBue cnyyau, cynoT ro ogpenysa
BPEMETO Ha NPOAOSIKYBake Ha MPaBOTO Ha KOPUCTEHE O CTpaHa Ha BpayvyHnoT gpyrap
LUTO HE e CONCTBEHUK M 3aKynHUHaTa WTo Tpeba aa ce nnatw.

HajsaxxHOTO npawarwe LWTO ce npenopadyyBa Aa ce BKIy4Yu W npeasuan BO
3akoHogaBcTBOoTO Ha KocoBo n CeBepHa MakegoHuja e 4OroBOPHMOT BpavyeH UMOTEH
pexum. Of aHanusaTta HanpaBeHa Bo Hekou 3eMju Bo EBpona n Bo CALl, npousnese geka
OpayHnTe [oroBopw LWITO BKNydyBaaT npenbpadHyn pgoroBopu M GpaveH [oroBop e
HEeonxoQHO [a ce BoBeJaT npu ypeayBaweTO Ha OpayHuTe WMMOTHM OAHOCW.
MpenbpayHuTe goroBopu npen 6pakoT n GpadHUTe JOroBopu 3a Bpeme Ha BpakoT ce
NponuLLaHN pevyncn BO CUTe 3aKOHOAABCTBA, HO TME CeyluTe He ce NPUMEHSNIMBU BO
CeBepHa MakegoHuja n Kocoso. OBOj nponycT Ha 3akOHO4aBeLOT M OHEeBO3MOXYyBa
COMpPYXHULUTE CaMOCTOJHO Aa v perynupaaT CBOUTE MMOTHU OOHOCH.

AprymeHTUTE 3a 1 NPOTMB NMPUMEHa Ha OBWE JOrOBOPU HEe Brivjaene Ha HUTY efHa
Ap>xaBa fa rm oTCcTpaHu of HUBHOTO 3akoHoaascTBo. Oa apyra cTtpaHa, KomucujaTta 3a
€BPOMNCKO CEMEjHO MpaBo Mpenopaya oBMe OOroBopu Aa 6uaaT BKAyYeHU BO OpayHmMoT
UMOTEH PEeXMM Ha concpyxHuumte. Cute eBpONCKU 3eMju, NoKpaj 3aKOHCKUOT MMOTEH
peXuM, UCTO Taka ro HyaaT AOrOBOPEHUOT PEXMM, OCTaBajkM MM Ha COMpPYXHUUUTE
MOXHOCT Aa nsbepart Apyr pexum Ha COnCTBEHOCT NPeKy 0BOj 4OroBOP.

Co 6payHunoT porosop, GpayHuTe gpyrapu Bo ABCTpuWja MoxaT fa ro usbdepar
COMCTBEHUOT PEXMM Ha 3aefHuuaTta, HO BO OBOj Cry4aj TMe MoXaT Aa ognyyaT MMoToT
Ha 3aefHuLUaTa ga cTaHe COMNCTBEHOCT 3a XUBOT 1 cMpT. [lypu v BO benrnja, npomeHaTta
Ha MPaBHMOT PEXMM MOXe [a Ce HanpaBu npeky bpaveH goroBop, BO ¢opma Ha
HOTapPCKM aKT 1 KOj Mopa ga buae pernctpupat. Npeky oBoj oorosop, bpayHuTe apyrapu
MOXaT [da oanyyaT nomery pexumMoT Ha pas3fgBOeHUMOT WUMOT MAM MMOTOT Ha
yHMBep3anHara 3aegHuua. Bo N'epmaHuja, conpyxHnuuTe npeky 6payveH JOroBop Moxart
Aa opgnydvyBaaT MNoMery pexummoT Ha OAadeNnHu cpeactsa M 3aegHuuarta, ouaejkum
NpaBHMOT pEXMM BO OBaa 3eMja € pexum Ha 3aefgHuua Ha HaTpynaHa gobuBka.
®paHumja npeky 6padyHMOT AOrOBOP UM OBO3MOXYBa Ha COMPYXXHUUMTE fa ognyyaTt 3a
CBOjOT MMOTEH pexuM. [peky 6padyHMOT AOroBOp MOXe Aa ce onpeAaenaTt 3a AOroBOpPeEH

PEXWUM, BO PEXMM Ha OAeNHN CPeACcTBa, PeXum Ha pasaenba npu npesematsa. MNoncka,
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NCTO Taka, UMa TpU pexnmMm Kage LWTo efeH o HMB e 3aKOHCKM, JoAeKa Npeky bpayHnoT
AO0roBOP COMPY>XHULMTE MOXaT Aa ce onpegenaTt 3a UMOTHUOT pexuM. [logeka XpBaTcka
n AnbaHunja npegsnaoa camo AiBa pexmma, 3aKOHCKU 1 JOroBOpeH. [1oroBOPEHNOT peXmM
UM OBO3MOXYBa Ha BpayHuTe apyrapu aa ru perynupaat cBouTte 6pavyHm UMOTHU OAHOCHK
crnopes HuBHata cnobogHa Borfja, HO OBOj AOroBop He Tpeba Ja ce KOpucTu 3a
WHTepecuTe Ha camMo efeH 6GpayeH Apyrap, Wnn ga ce npasu BO CNPOTMBHOCT CO
yCTaBHUTE W MopanHuTe npuHuunu. oTouHOo npeky 6GpavyHmMoT poroBop OpayvHuTe
apyrapu MoxaT fa ce cornacat geka 3aegHuuarta BKydyBa MOABMXEH UMOT npejn
BpakoT 1 NpouT of NUYEeH MMOT 3a BpeMe Ha bpakoT, Ja rM MeHyBaaT npasunarta Bo
BpCKa CO ynpaByBah-€TO, pasnuyHu yaenu, unu ga npeasvaat yHuBep3anHa 3aegHuua
(4n. 108 og CemeeH 3akoHUK Ha AnbaHuja).

BpayHuTe goroBopu ce cmeTaar 3a eaHa o4 Hajronemute pedopmMu HanpaBeHn BO
ceMejHOTO npaBo. W nokpaj KpuTukuTe geka Tve npuaoHecyBaaT 3a 3rofieMyBame Ha
OpojoT Ha pa3BoaMu, cenak ce cMeTaaT 3a MexaHu3aMm 3a perynumpake Ha UMOTHUTE
ofHOCK Mery conpyxHuuuTe. 3a ga buagat NonHoBaXKHU U Aa ce Jobue nocakyBaHUOT
edeKT, oBME LOroBOpM Mopa Aa Ce CKiyyaT Kako LITO € NpeABMAEHO CO 3aKOH. Tue He
cMmeaT ga 6upat mMexaHusam 3a KOpPUCT caMO Ha efeH GpadveH gpyrap u HerosuTe
WMHTEpecu 1 BO CMPOTMBHOCT CO jaBHUOT nopeaok. OBa MOXe [a ce NOCTUrHe Co 3eMah-e
npeasma Ha npuHumMnuTe Ha KomucunjaTta 3a eBponcko cemejHo npaeo, bpayHuTe apyrapu
Aa bupat egHakeuM, 4a NpuaoHecyBaaT NnogeaHakBo 3a 3a40BOyBawe Ha NnoTpebute Ha
CeMejCcTBOTO M Aeuata u ga obpHaT BHMMaHWE Ha nNpawakeTo 3a perynuparbe Ha
CEMEJHMOT oM.

PackuHyBar-€TO Ha OBOj OrOBOP MOXE Aa Ce HanpaBu caMo BO Cry4vaj Ha CMpT Ha
efeH oa 6payHuTe gpyrapu, BO Cyyaj Ha pa3Bof, CO Bosija Ha ABajuaTa bpadHun apyrapum
U1 BO Cry4aj CBpLUEHNUUTE Aa He cknyyaT 6pak (Bo crnyvam Ha npeabpadeH AoroBop).
YcnoBuTte 3a CkiydyBawe Ha OBOj AOrOBOP MOXE Aa ce nogenaT Ha OnwTu YCroBwu
(aedunHUpaHm co 3akoHUTE 3a 06IMrauMoHN OOHOCK) U KOHKPETHU YCoBu WTo Tpeba fga
ce oapenar npeky ['paraHCKMOT 3aKOHMK UK 3aKOHOT 3a CEMEjCTBO.

Nako oBme OoroBopu ce cMeTaaT 3a NOAroTOBKa 3a pa3Bofj, Oof Apyra CTpaHa ce
cMeTaar 3a anarka CO Koja ConpyXHUUUTe o4nyvyBaaT 3a HUBHUTE WOHW CpeacTBa Npeky

yTBpAyBake Ha MNOBP3aHOCTA Ha cpeacrteata LITO Ke rMm cosgagat BO uaHuHa. Bo
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CoegunHeTnte apxaBu, bpadyHUTe JOrOBOPU Ce CMeTaaT 3a MHCTPYMEHT LTO MM peluasa
UMOTHUTE Npobnemu Ha conpyxHuunte, ocobeHo cera kora okony 50% op 6pakosute
3aBplyBaaTt co passog. OBOj TpeHO Ha 3ronemeH passof e npucyteH Bo CeBepHa
MakegoHuja n KocoBo 1 nopagm oBaa npuyvMHa ce npenopadyBa OBOj MHCTUTYT Aa ce
perynupa n O3BONN 1 BO OBUe 3akoHodascTBa. Co BpayHuTe JOroBOpU, COMpYXHULNUTE
MOXaT [a oAny4var 3a CBOjOT UMOTEH pexuMm, Aa ja ogpenaT nuctaTa Ha cpeactaa (MMOT)
LITO Ke MM BmuaaTt npenyLwTeHn Ha ConpyroT, conpyraTa, Aa rm ogpeaat nogapoumTe WTo
Ke v pobujat n gpyrn npawara noBp3aHM CO yrpaByBaweTO M pacnofnaraketo Co
nmMoToT. AKO ce nma npeasua uckyctsoto Bo CA[l, co npeabpadHmoT SOroBop MAHUTE
COMpPYXXHMLM MOXaT Aa oasiydaT 3a Ha4uMHOT Ha AaBake anvMeHTauuja, na ogpeaar Koj
Ke ynpaByBa CO MMOTOT 3a BpeMe Ha OpakoT, Kako 1 Aa yTBpAaT 3a npasaTa LUTO Ke rn
nMaat BO BpayHMOT JOM M BO HEKOM Crnyyaun fa ce YTBpAM eKa 3aKOHOT 3a Koja 3eMja ke
ce nNpMMeHyBa ako uMa crnop Mery HuMB. bpadHuTe JOoroBopu ja maat uctata yHkuuja,
HO CO Taa pasfnuka LUTO OBa Ce NOBP3yBa OTKAKO COMNPYXXHULMTE Ce BeH4YaaT 1 cakaaT ga
ro CMeHaT 3aKOHCKMOT pexum Ha conctBeHocT. Bo CALl oBue goroBopu Moxe ga ce
CKy4yyBaaT 3a pasfuyHK Lenu, NOYHYBajKn of yaenu unm pasmeHa Ha 3aefHUYKM NMOT
LUITO FO UMaaT UNK Ke ro CTeKHaT BO MAOHMHA, KaKo LUTO cakaaT, UMOTHUTE MHTepecu o[,
MMOTOT Ha 3aeagHunuaTa ga ce npetesopat Bo nocebeH umot. OBne gorosopu Tpeba aa ce
ckny4yaT umajkm rv npeasug cnegHute net npuHuunu. OBmne aoroBopu Mopa ga buaar
CKIy4yeHun BO NUCMeHa hopMa, Mopa Aa ce HanpaBaT A406pOBOSIHO, LIENOCHO 1 NPaBUYHO
OTKpMBak-€e Ha peneBaHTHM MHOpMauun BO BPEMETO Ha M3BpLUYBake, Aa He buaat
HeMnoBONMHM 3a eagHaTta cTpaHa v aa bugaT noTnuwanu of asete ctpaHu (Tekcalku
cemMeeH 3akoHuk). Ho, 6e3 orneq Ha Toa kako OBME OOrOBOPM Ce perynvpaHu BO Apyru
3eMju, ke ce HanpaBu COOABETHO MpunarogyBake LOKOSKY Ce MoYMTyBaaT NpUHUMNUTE
WwTo rm gasa Komucujata 3a eBponcko cemejHo npaeo. OBME NPUHLMMNM HE CaMo LITO Ke
OBO3MOXaT AOrOBOPHUOT pexum Aa buae BKIy4eH BO 3aKOHOO4ABCTBOTO Ha Kocoso u
CeBepHa MakenoHuja, Tyky of Apyra cTpaHa ke OBO3MOXMW OBOj pexum ga buge BO
COrnacHoOCT CO eBPOMnCcKoTO cemejHO npao. Cnopen Komucujata 3a eBpONCKO CEMEjHO
npaeo, 6Gpa4yHMOT JOrOBOP € HaMeHeT 3a naHuTe GpadHu gpyrapy ga ce onpegenat 3a

OoOpeAeH pexnM Ha CONCTBEHOCT Uinn BpayHuTe apyrapy Aa ro CMeHaT PeXMMOT BO KOj
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ce. OBue poroBopu Mopa fa GuaaTt CcKnyyvyeHW npen HoTap wnu npasBeH ajBokarT,
AaTtymumpaHu 1 noTnuwaHn of cTpaHa Ha AsaTa bpadHu gpyrapw.

Mpeky OpayHuTe JoroBopw, Ha OpayHWTe Apyrapy MM € OBO3MOXEHO Aa
3awTuTat cBouTe cpeacTtBa m nocebeH MMOT o4 OOBepuTeENnuTe Ha ApyrvoT GpaveH
apyrap, Aa rv sawtmMraTt cBouTe cpecTBa o nocrankute Ha apyrMoT 6padeH gpyrap, Aa
nMaaT uenocHa He3aBMCHOCT BO OHOC Ha ynpaByBakeTO U pacnonarakeTo Co HUBHUTE
CpeacTBa, a UCTO Taka Aa buaaTt 3awTuteHn gypu u Tpeto 3abasu. bpayHute gpyrapu
cnoboHo ja n3pasyeaaT cBOjaTa BOMja U r perynupaaT cBoMTe UMOTHM ogHocK 6e3 aa
MOpa Ja o4art Ha ¢y 3a Aa rv ogpeat yaenuTe Ha HUBHUOT MMOT. [lopagu Toa cmeTame
Aeka e HeonxogHo KocoBo 1 CeBepHa MakeaoHuja BO CBOMTE 3aKOHO4ABCTBA OCBEH Aa
M npegsBuaat U aa ja onpegenaT coapXuHata Ha OBMe O0roBOpW, 3a KOW Mpallana
OpayHuTe gpyrapy MoxaT Aa ce gorosopaTt co OBOj goroBop. Baksu orpaHunyyBana
BoBeae 1 Komucumjata 3a eBpoOncko CeEMEjHO nNpaBo, Aeka bpayHuTe apyrapu Tpeba aa
OuaaT egHakBM BO OAHOC Ha npasaTta u obBpckute, Tpeba aa npMaoHecaTt nogenHakBo
3a 3agoBoflyBake Ha notpebute Ha cemejcTBOTO, godeka Tpeba ga ce Bosedar
NoCTPOrn orpaHnyyBara BO Cry4vaj Ha pacrnonarawara co 6padHnoT oM, COo ornep geka
oBaa MHCTUTyumja Tpeba aa yxunea nocebHa 3awTuta. Icto Taka, cmeTame geka Tpeba
Aa ce cneau un gobpuoT npumep Koj nposneryesa oa benrnja n byrapmja kage wTo ce
permcTpmpaHn oBve OroBopu, Taka LITO TpeTuTe cTpaHu Ke bugaTt MHgopmupaHn 3a
NOCTOEHETO Ha OBME JOMOBOPM.

CeBepHa MakepnoHunja n KocoBo ce BO npouec Ha kogudukaumja Ha [paraHckute
3aKoHMUM N Buaejkm oBOj MpoLEeC CeyLTE HE € 3aBpLUEH, NPEnopak1uTe 3a OBUE 3EMjU €
BO HMBHOTO 3aKOHOOABCTBO Aa buaat npeaBuaeHn u ypeaeHn 6pavyHute JOroBopu npeky
KOW COMPYXHUUMUTE Ke MoXaT caMu [a oafiydaT 3a perynvpawe Ha ofHocuTe.
lMpeaBmayBakeTO Ha OBME OJOroOBOPM BO 3aKOHOAABCTBOTO Tpeba Aa ce Hanpasu Bp3
OCHOBa Ha NpakTuKUTe Ha apyrute 3emju. Ho, npen ce nmajkm rm npegsug NnpuHUUNuTE
pageHn og Komucujata 3a €BpONCKO cemMejHO npaBo. bpayHuTe gorosBopu ke mm
OBO3MOXaT Ha COMNpPYXHUUMTE Aa ro npunarogaT peXuMMoT Ha COMNCTBEHOCT crnopep
HUBHUTE NOTPebun n nHTepecu, Buaejkn e No3HaTo AeKka NPaBHUOT PEXMM MOXebU He e
cooaBeTeH 3a cuTe naposwu. peky GpadHuTe OOroBOpM, BO CyAcKkaTa npakTuka ke ce

OonecHU pelwaBakbeTo Ha CNoOpoOBUTE U CO TOA Ke cTaBu Kpaj TpaymMmaTtunyHaTta n Hen3BecHa
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nogenba Ha 3ae4HNYKMOT MMOT Nomery 6payHuTe gpyrapu. 3a cnpoBefyBaH-e Ha OBME
poroBopu, ke Tpeba [a ce HanpaBu MeaMyMCKa Kamnawa, Npeky Koja uaHuTe
COMpyXHuuUM ke bugaT 3ano3HaTh 3a BakBaTa MOXHOCT, a CONPYXHUUMUTE oaHanpes Ke
M paspeLuat CBoMTe MMOTHM OogHOCWU. VICTO Taka, Npeams3BMK 3a HUBHATa MpuvMeHa Ke
nMaaT HoTapuTe 1 afBoKaTUTe Kou ke buaaTt AOMmKHW Aa v ussectaT bpadHuTte gpyrapu
KoM cakaaTt fa ckry4yaT 6padeH JoroBop 3a nocneguumre WTO Ke r nMa HUBHaTa Bpcka,
a UcTo Taka ga buaart noaroTBeHn ga ce nHdopmmpaar 3a nocneguumuTe WTo Ke rm uma
OTKaXXyBar€TO O, 3aKOHCKMOT MMOTEH PEXUM.

BakBata npeanoxeHa pedopma Koja npousriese Kako reHeparneH 3akiyyok of
HanpaBeHOTO UCTpaXyBare Ke 0BO3MOXMU noroniema cnoboga Ha 6payHuTe napTHepH BO
ypeayBaweTo Ha BpayHMTe MMOTHM OOQHOCK COrfacHo HMBHaTa crnobogHa Bonja, xenéu
n notpebu, WTO Ke npuaoHece 3a MopenakcupaHu WM MOXapMOHUMYHM OOHOCWU BO
cemejctBoTO. [MpeanoxeHunte pedopmu ke rm NnpubnmxkaT 3akoHogascTBaTa Ha Kocoso
n CesepHa MakegoHuja KOH COBPEMEHUTE €BPOMNCKM CEMEjHM 3aKOHOA4ABCTBA U Ke
npugoHecata TuWe Ja ce ycorracar CO COBpeMeHUTe TeHAeHUun Bo OpadHute u
cemMejHUTe O4HOCU M HOBUTE OMWTECTBEHO EKOHOMCKM OOHOCU WM KanuTaruCTUYKK

OKOJTHOCTMH.
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