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NATIONAL REPORT

This report provides an overview of the legal solutions in the Republic of North Macedonia on
the project topic. The legal framework includesthe Private International Law Act of 202047, the
International and Provisional Protection Act of 2018'4!%, and the Act on Legalization of Public
Documents in International Affairs of 2012'4%°.Given the lack of accessible practice of the
competent authorities in North Macedonia, the national report was prepared based on an
analysis of the applicable legal solutions. North Macedonia, as a transit country, is not the country
of destinationof internationally displaced persons, refugees, asylum seekers and other “invisible”
persons without identification documents (IDs).

I. Legal framework

1. The International and Provisional Protection Act (2018)

1.1. Introduction

In North Macedonia, foreigners who are persecuted by their country of origin may be granted
protection (asylum) in compliance with the ratified international agreements, as well as the
domestic sources of law.

The Constitution of the Republic of North Macedonia (Article 29, para. 2) prescribes that: “The
Republic guarantees the right of asylum to foreign subjects and stateless persons persecuted for
their democratic beliefs, political convictions and activities. “

In the context of this national report, the issues of interest were first addressed in the
International and Provisional Protection Act (2018). First of all, this legislative act provides

1415 e-mail: t.deskoski@pf.ukim.edu.mk

1416 e-mail: v.dokovski@pf.ukim.edu.mk

14173aK0H 3a Mel'YHapOAHO NPUBATHO NpaBo, ,Caydc6eH secHuk Ha Peny6auka CesepHa Makedonuja“ 6p. 32/2020./Private
International Law Act (PIL Act), Official Gazette of the Republic of North Macedonia, no. 32/2020.

14183aK0H 3a Mel'yHapoAHa U MPUBPEMEHA 3alUTUTA, , Caysc6eH 8ecHuk Ha Peny6auka MakedoHuja“ 6p. 64/ 2018/
International and Provisional Protection Act, "Official Gazette of the Republic of Macedonia" no. 64/2018.

14193aK0H 3a JierajM3aliija Ha jaBHUTe HCIPaBU BO Mel'YHapOAHHUOT c006paKaj, , CayscbeH eecHuk Ha Peny6auka
Maxedonuja“ 6p. 74/2012./Act on Legalization of Public Documents in International Affairs, Official Gazette of the
Republic of Macedonia, no. 74/2012.
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definitions of terms used in this Act. For this national report, the following terms are particularly
relevant:

e "Family members “shall mean a spouse, provided that the marriage was concluded before
the arrival in the Republic of Macedonia, an unmarried partner, minor children who are not
married, parents of minor children, provided that the minor children have been granted
the right to asylum, or another adult in accordance with the law.42°

* A “minor” shall mean a foreigner who has not reached the age of 18.14%!

e An "unaccompanied minor" shall mean a foreigner under the age of18, who enters the
territory of the Republic of Macedonia without being accompanied by a parent or guardian,
or is left unaccompanied after entering the territory of the Republic of Macedonia, or who
is deprived of effective care.'4??

e “Country of origin” shall mean the country whose nationality is held by a foreigner or, in case
of stateless persons, the country of former habitual residence.4?3

1.2. The legal status of asylum seekers regulated by the International and Provisional
ProtectionAct (2018), observed from the perspective of Private International Law

The conditions and procedure for the acquisition and termination of the right to asylum of a
foreigner or a stateless person, as well as the rights and duties of applicants (asylum seekers) and
persons who have been granted the right to asylum in the Republic of Macedonia, are regulated
by the International and Provisional Protection Act (2018)'4%4, which replaced the former Asylum
and Temporary Protection Act (2007). The new International and Provisional Protection Act was
drafted based on accepted international standards, and it is aimed at improving the legal statusof
refugees. This comprehensive legislative act regulates various protection aspects, including the
right to family reunification which is fairly important in Private International Law.

The Act distinguishes three categories of persons who may seek protection in the Republic of
Macedonia: (a) a recognized refugee; (b) a person under subsidiary protection!4?®, and (c) a
person under temporary protection.1426

The legal status of a recognized refugee is granted on the basis of the 1951 Convention relating
to the Legal Status of Refugees, and the 1967 Protocol on the Legal Status of Refugees. A person
under subsidiary protection is an alien who does not qualify as a person with refugee status; the
Republic of Macedonia will recognize such person’s right to asylum and allow him/herto remain
within its territory, as there are reasons to believe that the person is likely to face a real risk of
sustaining serious injuries if he/she returns to the country of origin (of which he is a national), or
to the country of person’s previous habitual residence in case he/she is a stateless person.

1420Article 2 (para. 1, item 9) , International and ProvisionalProtection Act (2018).

1421Article 2 (para. 1, item 10), International and Provisional Protection Act (2018).

1422Article 2 (para. 1, item 11), International and Provisional Protection Act (2018).

1423Article 2 (para. 1, item 12), International and Provisional Protection Act (2018).

1424]nternational and Provisional Protection Act, "Official Gazette of the Republic of Macedonia" no. 64/2018
1425The category "person under subsidiary protection" was introduced by the amendments to the Asylum and
ProvisionalProtection Act (2007).Previously, that Act provided for another category - "person under humanitarian
protection”, but this category was abolished by legal amendments in 2008.

1426Pyrsuant to Article 2 of the International and Provisional Protection Act (2018)
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Serious injuries include the death penalty or execution; torture or inhuman or degrading
treatment or punishment; serious and individual threats to life or personality of a civilian;
indiscriminate violence in cases of international or internal armed conflict.'*?” "Temporary
protection"is granted in a special procedure in the event of a mass influx or an imminent threat
of a mass influx of displaced persons from third countries, in case the displaced persons are
unable to return to their country of origin, and especially if there is a risk that the asylum
procedure cannot be implemented in the interest of the displaced persons and other persons
seeking international protection due to the mass influx.428

1.2.1. Personal status

The International and Provisional Protection Act provides a number of standards in terms of the
legal status of recognized refugees. The personal status (legal and contractual capacity) of a
recognized refugee is an issue that is not regulated in the International and Provisional Protection
Act. Although the title of Article 67 is “personal status and the right of residence”, Article 67of
this Act contains only one provision on the status of refugees, according to which persons with a
refugee status have the right to reside in the territory of the Republic of Macedonia. For
inexplicable reasons, the legislator failed to regulate their personal status, unlike the previous
legislative act on this matter, which provided for the application of domestic law in regulating
personal status. By failing to regulate this issue, the legislator has inadvertently created a
situation in which the court (and the enforcement body) will have to apply the national PIL Act
to determine the legal and contractual capacity of recognized refugees.

1.2.2. Family reunification

The right to family reunification has special significance for the legal status of recognized
refugees, and persons under subsidiary protection. Upon their request, the members of the
nuclear family of a person with refugee status and a person under subsidiary protection shall be
subject to the procedure for recognition of their right to asylum. The members of the nuclear
family are considered to be the spouse (provided that the marriage was concluded before the
arrival to the Republic of North Macedonia), the unmarried partner, minor children who are not
married, the parents of minor children (provided that minor children have been granted asylum),
and other persons in accordance with the law. The person with a refugee status shall acquire the
right to reunification with the members of the nuclear family only after being granted the refugee
status, while the person under subsidiary protection shall acquire the right to family reunification
two years after he/she has been granted the status of a person under subsidiary protection.'4?®
1.2.3. Conclusion

Based on the analysis of the cited legal solutions, it can be concluded that the domestic legislation
of the Republic of North Macedonia, in terms of the legal status of refugees, fully corresponds to
the commitments undertaken by accession to the 1951 Convention relating to the Legal Status
of Refugees (the Refugees Convention, 1951) and the 1967 Protocol relating to the status of
refugees. Moreover, in terms of certain rights, the minimum standards prescribed in

1427Article 9 of the International and Provisional Protection Act (2018).
1428Article 2 (para.l1, item 3), International and Provisional Protection Act (2018).
1429See: Article 16 of the International and Provisional Protection Act (2018).
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international law have been exceeded. Thus, from the date of delivery of the decision on the
recognition of the status of a person under subsidiary protection, persons under subsidiary
protection shall be equal with the citizens of the Republic of North Macedonia in terms of
exercising social protection rights prescribed in the Social Protection Act; they may also exercise
the right to healthcare protection under the same conditions as the citizens of the Republic of
Macedonia until they acquire the status of an insured person in accordance with the Health
Insurance Act. Persons under subsidiary protection have the same rights and obligations as the
foreigners who have been granted a temporary residence in the territory of the Republic of North
Macedonia.}*3® The persons who have been granted the right to temporary protection are
regarded as a special category of protected persons. The Government may grant temporary
protection to this category of persons in the event of a mass influx of persons coming directly
from a country where their lives, security or liberty have been endangered by war, civil war,
occupation, internal conflict accompanied by violence, or mass violations of human rights. In the
Republic of North Macedonia, temporary protection shall be granted for a period of one year.
The total duration (period of validity) of temporary protection shall not exceed three years.143!

2. Private International Law Act (2020)

For a person to be able to obtain the appropriate status, there is often a need to establish his/her
personal status (legal and contractual capacity), determine the person’s marital status acquired
abroad, and provide adequate protection. It often leads to the application of foreign law as the
applicable law in certain relations which are directly related to the person’s status. As for the
categories of persons who are the subject matter of interest in this report, the applicable law is
general conflict-of-law rules contained in the Private International Law Act. For these reasons,
this part of the report provides an overview of the relevant legal provisions of the Private
International Law Act of the Republic of North Macedonia (2020).

2. 1. Establishing legal and contractual capacity

As previously noted, the International and Provisional Protection Act lacks a definition of the
personal status of persons covered by this Act. In practice, the legislator’s omission to provide
this definition is overcome by invoking the conflict-of-law rules contained in the Private
International Law Act (hereinafter: the PIL Act). According to the PIL Act of North Macedonia, the
legal capacity of a natural person is governed by the law of the state of origin (of which the person
is national).1432 In terms of contractual capacity, the applicable law is again determined by the
law of the state of which the person is a citizen.433

A problematic situation may arise in case the person whose personal status is being regulated in
North Macedonia has no documents which may be used for establishing his/her citizenship, or in
case the person does not have a nationality, or in case the person's nationality cannot be
established.

1430See: Articles 76 and 77, International and Provisional Protection Act (2018).
1431See: Article 82, International and Provisional Protection Act (2018).

14325ee: Article 15 of the Private International Law Act (PIL Act).

1433See: Article 16 of the PIL Act.
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In these cases, as well as in all cases where the connecting factor is nationality (which either
cannot be established or which the person does not have), the applicable law is determined
through subsidiary connecting factors in accordance with Article 5 of the PIL Act. Thus, if the
person does not have nationality or his/her nationality cannot be established, the applicable law
is determined according to the person’s place of habitual residence. If the person has the status
of a refugee, the applicable law is determined according to the law of one’s state of habitual
residence. However, if these persons do not have a place of habitual residence, or if it cannot be
established, the applicable law is determined according to their place of residence.

The Private International Law Act includes an autonomous definition of habitual residence. The
habitual residence of a natural person is considered to be the place where the person has
established a permanent centre of life activities, where a person is not required to fulfil any
formality related to applying for or obtaining a residence permit from the competent state
authorities. In determining the place of habitual residence, particular consideration shall be given
to personal or professional circumstances arising from the person's permanent relationship with
that place or the person’s intention to create such a relationship.#34 The characterisation of the
habitual residence and residence is performed in accordance with the law of North Macedonia.
2.2. Placing a person under guardianship and provisional protection measure

To provide adequate protection to persons who should be placed under guardianship or
provisional protection measures, the Private International Law Act contains a special conflict-of-
law rule for determining the applicable law. Thus, according to Article 18 of the PIL Act of North
Macedonia regulating legal guardianship and termination of the guardianship, as well as the
relationship between the guardian and the protégé (protected person), the applicable law is the
law of the state of which the protégé is a national. As for provisional protection measures aimed
at foreign nationals and stateless persons present in the territory of North Macedonia, they are
determined according to the law of the Republic of North Macedonia, and they are valid as long
as the competent state renders a decision on this matter and takes the necessary measures.
However, under Article 5 of the PIL Act, if the person does not have nationality or of his/her
nationality cannot be determined, the connecting factor (nationality) is replaced either with
habitual residence or with residence.

In terms of jurisdiction, the competent court or authority of the Republic of North Macedonia
shall take the necessary provisional measures for the protection of the personality, rights and
interests of a foreign national who is presentor has property in North Macedonia.43>

2. 3. Establishment and application of foreign law

In North Macedonia, foreign law is treated as the "law" arising from the obligation of the court
and other state bodies to apply itex officio.'**®Thus, in civil law relations involving a foreign
elementthe judge is obliged to apply the domestic conflict-of-law rule ex officio, to determine
the applicable law and to establish the content of the foreign substantive law.

1434See: Article 6 of the PIL Act.
1435See: Article 126 (para. 2) of the PIL Act.
1436See: Article 9 (para. 1) of the PIL Act.
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Pursuant to Article 9 (para. 2) of the PIL Act, the competent court or other state body has the
authority to determine the content of the applicable foreign law in accordance with the
international treaties, and they may also request information on the content of the relevant
foreign law from the competent state administration body in charge of judicial affairs.143’The PIL
Act of North Macedonia also envisages the possibility of active participation of the parties in the
process of establishing the content of the applicable foreign law. Thus, the parties to the
proceedings may submit a public document or an expert opinion on the content offoreign law,
which are not binding on the court. When the content of foreign law cannot be determined, the
applicable law is lex fori(the law of the Republic of North Macedonia).Under the PIL Act of North
Macedonia, the non-application or misapplication of the applicable foreign law is explicitly the
legal ground for pursuing a legal remedy.1438

3. Legalization of foreign public documents

In order to be used in North Macedonia, a foreign public document has to be legalized. Pursuant
to the Civil Procedure Act of 2005, a public document means any document issued in a prescribed
legal form by a competent body acting within the scope of its authorities, as well as any document
issued in such a form by an organization or other institution which has been vested with the
public authority, either by law or by a decision of a municipal body based on law.43°

The use of public documents is regulated by the Act on the Legalisation of Public Documents in
International Affairs (2012). Documents issued abroad may be used in the Republic of North
Macedonia only if they are certified in accordance with the law of the respective state. The
documents issued abroad are not subject to certification if, based on the principle of reciprocity,
the documents issued by the Republic of North Macedonia are not subject to certification in the
respective state. The foreign public documents which are subject to certification may be used in
the Republic of North Macedonia if they are certified by the Ministry of Foreign Affairs ora
diplomatic and consular mission of the Republic of North Macedonia abroad.'#4° If the competent
authority which has been submitted a document issued abroad has some doubts about the
authenticity of the submitted document, it shall file a request to the Ministry of Foreign Affairs
to verify whether the document was issued by the body specified therein.'**'The Republic of
North Macedonia is a member of the Hague Convention Abolishing the Requirement
of Legalisation for Foreign Public Documents (1961); thus, the Convention rules are applicable in
case there is a need to abolish unnecessary certification.

Il. Conclusion

To obtain certain rights that are directly related to the legal status of persons that are subject to
analysis in this national report, it is often necessary to apply the rules of Private International
Law. The main problem arising in these situations is how to determine the applicable law in case
the person does not have documents that may prove his/her status in the country of origin

1437See: Article 9 (para. 2) of the PIL Act.

1438See: Article 10 (para. 2) of the PIL Act.

1439See: Article 215 (para.1) of the Civil Procedure Act, (2005).

1440See: Article 4 of the Act on the Legalisation of Public Documents in International Affairs (2012).
14415ee: Article 5 of the Act on the Legalisation of Public Documents in International Affairs (2012).

315



(regardless of the reason why the person does not have the documents). In the Republic of North
Macedonia, general conflict-of-law rules contained in the Private International Law Act (2005)
are applied in such circumstances. In case the applicable law cannot be determined by means of
nationality as a connecting factor, the applicable law is the law of the state of the habitual
residence.

In North Macedonia, there is no practice regarding the application of PIL rules in determining the
status of foreign nationals. There are no records on exercising the right to family reunification,
nor on the recognition of the status acquired abroad. Given the lack of such cases, the Republic
of North Macedonia has been classified as a transit country.
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