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Part 2. Dismissal Protection

According to some collective agreements, the committee is established to issue its
opinion on matters regarding the collective agreement. It is then up to the employer to
follow the committee’s recommendations. The employee can still bring a case before the
court if the employer does not comply with the decision or if the employer does not
follow the committee’s advice. For instance, the Dutch National Railways Society NS has
such a committee. It can, of course, also attempt to mediate between the parties.

2. Mediation

It is possible to agree in the individual employment contract on ‘Fhe use iOf a mefiiator
in an attempt to setile the dispute amicably. However, the very limzte('i Pengd enwsgged
for bringing a case before the court makes it difficult to practice mediation in questiogs
of dismissal. In labour law it is more often used in case of conflicts between the parties
prior to the dismissal. Occasionally, the parties may agree to start mediation and to
suspend the court proceedings while the court procedure is underway.

L. Extra-statutory Dismissal Protection

Dismissal law is mandatory for the most part and cannot be set aside by an individual
employment contract. However, additional provisions may in principle be included.

1. Employment Contracts

Adjustments of the periods of notice in the individual employment contract were
already discussed above. o

The parties may have agreed to severance pay in advance in case of dismissal of the
employee. This is the case in particular of high-level executives. It is recommendabl.e .for
these provisions to make clear whether they include or supp_lement _the transition
payment. There is no case law yet on what the consequences are if they did not provide
for this in advance. As regards fair payment, the judge may take the alread){ agreé.:d
severance payment into account. Case law under previous dismissal law also pointed in
that direction.!?

II. Collective Agreements

A collective agreement may replace the transition payment.’* It is up to the parties to
the collective agreement to decide which scheme can properly replace the statutory
transition payment system.'*® In some collective agreements, a tide—over. payment is
included. In other cases, it is plausible that the social plan covers the transition payment
and that it is replaced by training to facilitate employees to find other jobs.

138 HR 7 April 1995, ECLLNL:HR:1995:2C1696 (Staten Bank/Fiet).

139 Art 673b Netherlands’ Civil Code. B N

140 Initially, it was required for the scheme to be ‘equivalent’ with the transition payment. However, this
did not work out in practice, because it is difficult to determine what is ‘equivalent’. As a result, this
requirement was withdrawn by Act of 11July 2018, Ofﬁ(?ial C.}.azette (Staatsblad) 2?18, 234 (W;t
houdende maatregelen met betrekking tot de transitievergoeding bij ontslag wegens bedrijfseconomische
omstandigheden of langdurige arbeidsongeschiktheid).

818 Heerma van Voss
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Part 2. Disinissal Protection

A, Introduction

The independence of North Macedonia followed by the dissolution of T.he former
Socialist Federal Republic of Yugoslavia (SFRY), the introduction of economic frgedom
and entrepreneurship, as well as various forms of property ownership and plura}lsm in
politics gave rise to the adoption of the first labour law (Law on Labour Relations of
1993).1 .

The Law on Labour Relations (3axon 3a pabomnume oonocu) of 1993 introduced
‘tectonic shifts’ by not only setting the legal foundation for establishing employment
relationships (with the introduction of the ‘employment contract’), 1t.)ut alsp bY setti:‘ng
the legal foundation for terminations of the employment relationship (primarily with
the introduction of ‘dismissal’ {omxas) as a ground for termination of employment,
which was not covered in the labour legislations of the former SFRY). This new legal
regime on employment relationships replaced ‘termination of the employmer}t rela.tion-
ship as a disciplinary measure’ with ‘termination of the employment relationship by
dismissal and on the employers’ initiative’ 2 . .

This ongoing flexibilization of North Macedonia’s labour law contlm‘led .Wlth the
introduction of new labour laws (Law on Labour Relations of 2005, which is still in
force, despite numerous amendments — hereinafter LLR).> The new Law on Labour
Relations has increased the flexibility of dismissal, particularly with regard to ‘Fhe
‘quantity’ of certain employee rights, such as the minimum duration of t.he notice
period in case of dismissal,* the amount of severance pay in the event of termination by
dismissal for business reasons,” information and consultation of workers’ representa-
tives in the event of collective redundancies,’ etc.

The Constitution of the Republic of Macedonia of 1991 (Vcmas wma Peny6m.ma
Maxedonuja)’ is the cornerstone of Macedonia’s labour law. It specifies the position
and competences of the Constitutional Court of North Macedonia (BZcmaseH Cyo na
Peny6nuxa Cesepna Maxedonuja).® In exercising its competence to “assess the con-
stitutionality and legality of laws and regulations’ the Constitutional Court has

1 The Law on Labour Relations (3akom 3a paGoruure opmocu) (Cn BecHuK Ha Pemy6mxa
Makenonuja, 6p.80/93). o

2 T Kanamatues, Pabommo saxonodascmso — uponucu o cepama Ha mpyoom (Labour legislation ~
regulations in the field of labour), (Cxomnje, Friedrich Ebert Stiftung, 2012) 26.

3The Law on Labour Relations (3axon sa paboramre opmocu) (Ci. Bechmx Ha Pemy6muka
Maxegonnja, 6p. 62/05). o -

4In comparison with LLR of 1993 (basic text), which stipulated that the minimum duration of the
notice period shall be at least thirty days up to six months (Art 12.1), the current LLR of 2005
(consolidated text) provides for a minimum duration of the notice period of at least one up fo two
months, taking into consideration the number of dismissed employees (Art 88).

51In comparison with LLR of 1993 (basic text), which provided for severance pay of at least one up tof
twelve salaries taking into consideration the employee’s period of service (Art 130), the current LLR o
2005 (consolidated text) provides for severance pay in the amount of at least one up to seven salaries
taking into account the employee’s period of service (Art 97). o i

6In comparison with LLR of 1993 (basic text), which imposed an obligation on thg pért ofthe
employer to inform and consult workers’ representatives up fo six months before Fhe termination o ft i
employment contract (Art 127), the current LLR of 2005 (consolidated text) provides for a period of @
least one month before the commencement of collective redundancies (Art 95).

7 The Constitution of North Macedonia (Cn. Bechmk ma Pery6/mixa Makegonwja, 6p.52/1991). o

8 The Constitution of North Macedonia empowers the Constitutional Court of North Macedonia .Wl'd'l
several basic competencies, such as control of constitutionality and legality, pr.otectiorll O,f .human rlghti
and freedoms, competence to decide conflicts of jurisdiction, competence to decide on liability on the par
of the President of North Macedonia, etc (see Art 110).

820 Kalamatiev/Ristovski
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rendered 13 decisions to date, declaring several provisions of the current Law on
Labour Relations void or annulled® Two decisions annulled several provisions
included in the Chapter of the Law on Labour Relations related to ‘terminations of
the employment contract by dismissal’. One of these decisions deals with the legal
effects of unlawful termination of the employment contract by dismissal by the
employer, ie the right of the employee to seek compensation for unlawful termination
of the employment contract.!® The Constitational Court thereby annulled the provi-
sions providing for compensation of damages to the employee in the event of unlawfual
termination if the employee demanded reinstatement!’. The amount of damage
compensation is to consist of 70 per cent of lost income, plus the amounts of
contributions for compulsory social insurance.” If the employee requests the court to
determine the date of termination of employment,? damage compensation is to
amount to ‘at least three and up to twelve basic monthly salaries based on the
employee’s basic salary paid in the preceding twelve months.’* Another decision by
the Constitutional Court was issued on provisions relating to ex lege terminations of
employment (ie terminations of employment once the employee has reached retire-
ment age). With its decision, the Constitutional Court annulled provisions that sought
to protect employee rights'* and thus introduced the employer’s duty to extend the
employee’s employment contract up to the maximum age provided for both male
employees (until the employee reaches 67 years of age) and female employees (until
the employee reaches 65 years of age).15

The role of European law and its influence on the structure and development of
North Macedonia’s labour law {(including dismissal protection) is reflected in the
harmonisation of North Macedonia’s labour legislation with that of the European
Union and the Council of Europe.

Taking into account the obligations arising from the Stabilization and Association
Agreement of 2001 (concluded between the EU and its Member States and North
Macedonia) and North Macedonia’s status as an EU candidate country since 2005, the
country’s legal order is undergoing continuous harmonisation with EU law, including

# See Decision No 139/2005 of 12 January 2006, Decision No 161/2005 of 12 January 2006, Decision
No 134/2005 of 5 April 2006, Decision No 187/2005 of 29 May 2006, Decision No 111/2006 of
12 February 2007, Decision No 188/2006 of 9 May 2007, Decision No 170/2006 of 20 June 2007, Decision
No 200/2008 of 20 May 2009, Decision No 20/2009 of 25 January 2010, Decision No 176/2009 of 27 April
2010, Decision No 263/2009 of 4 October 2010, Decision No 62/2013 of 14 July 2014, Decision No 114/
2014 of 21 July 2016.

1 See Decision of the Constitutional Court of North Macedonia, 139/2005 (Cir. secaux ma Penybrnmxa
Maxkenonuja, 6p.3/2006).

11 Art 102, para 2 of the LLR,

12 Art 102, para 5 of the LLR,

" The Constitutional Court found that the ‘disputed legal provisions override the general provisions
for damage compensation and provide for a different approach, ie scope of compensation for the
employee whose employment relationship has been terminated by the employer’. The Constitutional
Court emphasised that ‘the legislator is not entitled to determine the amount of damage the employee has
suffered in percentage or in absolute terms in advance, because it is for the competent court before which
proceedings are brought to determine.’

14 Art 104, para 2 of the LLR.

¥ In its decision, the Constitutional Court provided that ‘the disputed provisions impose terminations
of employment on female employees under different conditions than for male employees.” It rightfully
determined that ‘the legislator has the constitutional duty, when construing the issues related to the
exercise of rights, obligations and responsibilities of employees and employers, including extension of the
employment contract before retirement, treating all employees equally, including gender equality.” See
Decision of the Constitutional Court of North Macedonia, 114/2014 (Cn. pecmmx 1ma Penry6mmka
Makenonmja, 6p.134/2016).

Kalamatiev/Ristovski 821

6



Part 2. Dismissal Protection

the legal regulations of the so-called ‘social’ acquis communautaire 1 Th_e development
of North Macedonia’s labour legislation (which not only includes the Law on Labouy
Relations, but other acts on labour law as well) entailed the transposition of 27
European Union Directives.'7 As regards dismissal protect.ion regulation.s, the most
relevant regulations are EU Directive 98/59/EC on collective redundancies and EU
Directive 2001/23/EC on transfers of undertakings, businesses or parts of undertakings
or businesses.

North Macedonia has been a candidate state for EU accession since 2005 and has
been a Member Siate of the Council of Europe since 9 November 1995. As a Member
State of the Council of Europe, North Macedonia has ratified the Convention for
Protection of Human Rights and Fundamental Freedoms of 1950. Consquenﬂy, North
Macedonia falls under the jurisdiction of the European Court of Human Rights, thereby
entitling its citizens to seek legal protection before the E_CHR. The.Eu:ropean Court of
Human Rights case law has issued decisions that directly or indirectly relate to
protection against dismissal in North Macedonia.'® . ‘ ‘

Since its accession to the ILO on 28 May 1993, North Macedonia has ratified 80 of its
Conventions.Among those ratified is the Termination of Employmept Convention
(Number 158) of 1972. ILO Convention Number 158 and the Termination of Employ-
ment Recommendation (Number 166) of 1982 are an integral part of North Macedo-
nia’s domestic law and cannot be amended by laws.2 Employers and employees must
comply with these provisions.?! Convention Number 158 and Recorrllmt?ndatlon Num-
ber 166 have played a significant role in establishing the proper apphcathn c(>f the rules)
on protection against dismissal in North Macedonia. They clo§ed certain legal.gaps
that existed in the labour legislation of North Macedonia (eg the ‘criteria for selection of
employees for dismissal due to business reasons’, as contrary to point 23 of ILO
Recommendation Number 166, the Law on Labour Relations neither stipulates any
selection criteria, nor does it authorise the employer to establish any c.ri‘teria ina
specified way).22 The courts in North Macedonia, as a rule, apply mtern.atlonaq labour
standards when the national legal regulations deviate from the aforementioned interna-
tional labour standards on terminations of employment.*

16 T Kalamatiev, A Ristovski, Collective Redundancies and Employees’ Rights in the RepuE':lw of
Macedonia ~ Current Situation and Degree of (non) Compliance with the EU Law. (Restructuring .of
Companies and Protection of Employees’ Rights: View from the EU, Aus.tna, Serbia and Macedonﬁa,
Collection of extended abstracts of contributions I;Iresgil%c; 7at the international conference held at the

iversi Belgrade — Faculty of Law on 2 March 2 . ]
Uli;vglerzlt}éo"ffpajagaom Kozvzeucz;ap na 3axomom 3a Paﬁomﬂume‘ Odnocu (CKonje, 2016) 379—380; T
Kalamatiev and A Ristovski, Implementation of the European Social Model in the Labour Legislation of
Republic of Macedonia, (Ni§, Collection of Papers, No 68, Year LIII, 2014) 118. he Court

18 For example, in the case of Naumovski v Republic of Macedonia (apgeal No 25'24(3(05)? ale I0 "
decided on the applicant’s appeal regarding the duration of the Proceedmgs on his 1smlssd_. n flor
judgment, the court accepted the appeal and found that the duration of the disputed proceedings o
dismissal (which lasted nearly five years and three months and were dealt mﬂq b‘efore' th.ree 11(15ta.ncesble
the national competent courts) was not in accordance with the right to a fau‘ trial within a reassonil1 '
time’ as stipulated in Art 6, para 1 of the European Convention on Human mghts and Fregdoms. eed S;')c;
Case of Petreska v Republic of Macedonia (appeal No 16912/08);‘ Case of Josifov v Republic of Macedon
(appeal No 37812/04); Case of Stojkovikj v Republic of Macedoma (appeal NQ 14818/02), etc. -

19 See List of ILO Conventions ratified by the Republic of North Macedonia: http://www.mtsp.gov.
content/pdf/dokumenti/dokumenti%2020 17/MOT _lista_2017.pdf.

20 See Art 118 of the Constitution of North Macedonia.

= ra 1 of the LLR. . o

2 g‘eileeAIIrltoitz ’rgient amendments to the LLR from 29 June 2018 establis}'l specific selection c-rltelt’lli
which are only vaguely regulated (see section D.JV. below) (Law on amending and supplementing
Law on Labour Relations, Cr. pecayk ma Pemy6mika Makegosuja, 6p.120/2018).

23 See ‘Bulletin 2 of the Appellate Court in Skopje, 23 July 2011.
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B. General Information
I Legal Sources

The Law on Labour Relations of 2005 (3axon 3a pabomuume odHocu) serves as an
overarching, fundamental and substantive legal source of labour law in North Macedo-
nia. It sets out a number of valid legal grounds for terminating employment relation-
ships,* one of them being terminations by dismissal. The rules regulating terminations
of employment relationships by dismissal are stipulated in a separate chapter of the Law
(Chapter VII - Termination of the employment contract by dismissal by the employer
and by resignation by the employee).

In addition to the Law on Labour Relations (which applies lex generalis), unilateral
terminations of employment at the initiative of the employer are also covered in other
laws (which apply lex specialis), such as the Law on Administrative Servants (Baxon 3a
AOMUHLCIMpPAMUSHUME cnyombenuyu),® the Law on Internal Affairs (3axon 3a
sHampewru pabomu),?S the Law on Military Defence (3axon 3a 006pana)” etc. Case
law is not considered a legal source of labour law in North Macedonia®® In the legal
system of North Macedonia only the principle positions and legal opinions of the
Supreme Court of North Macedonia are deemed a source of law, since their role is to
unify court practice. Such decisions are rendered in general sessions in the Supreme
Court and are binding for all of its councils.?

Although case law in North Macedonia is not deemed to be a formal (direct) and
binding legal source, it influences law-making as a ‘factual’ legal source. Case law
significantly contributes to the process of interpretation of the existing legal gaps
relating to terminations of employment relationships by dismissal 3

The Law on Labour Relations explicitly states that the employment contract can
regulate certain aspects related to dismissals (such as the grounds for dismissal®! and a
notice period that exceeds the minimum period of notice as provided by law32). Yet,
individual contracts of employment are not considered to play a significant role within

the framework of legal sources on dismissal.

There was a widespread practice in Nosth Macedonia of ‘misuse’ of employees’
consent to ‘voluntary’ (consensual) terminations of the employment contract. Employ-
ers would ‘extort’ statements from the employee that he or she wants to terminate the
employment contract or a statement of consent for a consensual termination of the
employment contract at the employee’s initiative, which are colloguially known as

* They include expiry of the period for which the employment contract has been concluded; death of
the employee or the employer (natural person); termination of the employer’s existence in accordance
with the law; consensual termination; dismissal; court verdict and other cases defined by law. See Art 62
of the LLR.

% Law on Civil Servants (Cr. pecumx Ha Penry6ymxa Maxenonwja, 6p.27/2014).

> Law on Internal Affairs (Cr. Becak ua Pemy6mixa Maxenonuja, 6p.42/2014).

*7 Law on Military Defence (Cr1. Becanx na Pemy6muxa Maxegonyja, 6p.42/2001).

T Craposa, Tpydoso ITpaso, (Cxomje, ITpocserro eno A Il Cxomje, 2009) 61.

# Art 27(2) of the Law on Courts (3axon 3a Cymosute) (Cn. Bechux Ha Penry6mika Maxenouuja, 6p.
58/2006).

0 See judgments of the Supreme Court of North Macedonia: Pes.6p.494/2005 of 28 June 2006,
Pes.6p.85/05 of 30 March 2005 ropmua, Pes.6p.812/98 of 20 October 1999; judgments of the Appellate

Courts of North Macedonia: POXX No 1101/09 of 08 January 2010, POXX No 1217/09 of 26 November
20089, etc.

3 See Art 71, para 3 of the LLR.
32 See Art 88, para 1 of the LLR.
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‘blanco dismissals’ (6ranxo-omasu).?? Employees would sign such ‘staternents’ (‘blancq
dismissals’) at the time of conclusion of the employment contract. The ‘statemeny
would contain the employee’s signature, but would not list a date, which gave employers
the possibility to insert the date at a later date and thus ‘activate’ the ‘blanco dismissal’,
thereby terminating the employment relationship. Taking into account this abusive
conduct on the part of the employer, who only concluded an employment contract i
the employee also signed a ‘blanco dismissal,* the legislator adopted amendments to
several provisions of the Law on Labour Relations to prevent and penalise such unlawfyl
practice.® The Law explicitly prohibits the employer from requesting an employee to
sign a statement of consent for the termination of the employment contract as g
condition for concluding the contract.® If the employer/legal entity acts contrary to
this prohibition, the employer will be deemed to have committed a misdemeanour, and
shall be liable to pay a fine of EUR 3,000 Additionally, the Law specifies the
mandatory elements a written consensual termination of the employment contract
must contain. It states that a consensual termination must be signed on the date of the
actual termination of the employment relationship, and must contain the handwritten
name and surname of both the employee and the employer, the handwritten date of the
termination of the employment relationship by both parties, and the signatures of both
parties.® If the consensual termination is not concluded in line with these requirements
(ie if the termination does not contain the necessary elements) it is deemed void.?

Collective agreements are one of the main legal sources of labour law in North
Macedonia.®® The value of these legal sources is denoted in the Constitution of North
Macedonia which stipulates that the exercise of employee rights and their status is
regulated in laws and collective agreements.*! Moreover, the Law on Labour Relations
provides that collective agreements shall regulate the rights and obligations of the
parties to the agreement and may also include legal rules regulating the conclusion,
content and termination of the employment relationship and other issues arising {rom
or related to the employment relationship.#?2 Unlike general collective agreements
(Onmwmu xonexmuenu dozosopu), which practically contain no significant provisions
on terminations of the employment contract by dismissal, special collective agreements
(Iocebru wonexmueny dozosopu), ie collective agreements at branch or department
level, on the other hand, contain significant provisions on terminations of the employ-
ment contract, which are primarily governed by the Law on Labour Relations.

Apart from collective agreements, so-called ‘employer’s acts’ (axmu ma paomoda-
sauom) can also represent a legal source as certain regulations on terminations by
dismissal can be included. Despite their application in practice as ‘regulations through

3 See https://faktor.mk/pogolemi-kazni-za-neprijaveni-rabotn. .

34 For example, according to publicly available unofficial surveys and data, it is assumed'that up to 64 %
of unemployed young persons signed a ‘blanco dismissal’ to get employment. See http://sitel.com.mk/64-
od-nevrabotenite-mladi-potpishale-blanko-otkaz-samo-da-dojdat-do-rabota.

3 See Law on ammending and supplementing the Law on Labour Relations (Cn. Becuix sa Penry6mixa
Maxkegonuja, 6p.25/2013).

3 See Art 25, para 5 of the LLR.

37 See Art 265, para 1 point 4-b of the LLR.

% See Art 69, para 2 of the LLR.

% See Art 69, para 3 of the LLR.

%71y North Macedonia, there are two General Collective Agreements (collective agreement for §11e
private sector in the field of economy/Cr. Becrux ua Pemy6mka MakenoHuja, 6p.88/2009 and co}lllectlgfg
agreement for the public sector/Cr. Becuyk ma Pemy6muxa Maxeponuja, 6p. 10/08) and more than
applicable Special Collective Agreements.

4L Art 32 of the Constitution of North Macedonia.

42 Art 206 of the LLR.
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which the normative and disciplinary power of the employer is exercised’, the Law on
Labour Relations does not consider these regulations to be of great significance.®
Employers’ acts have different titles (for example, Acts for systematisation and classifi-
cation of posts (Axrmu 3a cucmemamusayuja u kiacuPuKaULja Ha pabomnume Mecma),
Rulebooks for salaries (Ipasunruyy 30 nnama) and Rulebooks for work (IIpasuna 3a
patoma, etc), whereas any acts relating to terminations of the employment relationship
by dismissal are usually labelled ‘Rules on workplace discipline (IIpasuna sa
patomnuom ped u Oucyunnuna).*

II. Types of Giving Notice

By contrast to the labour law systems of other countries, which classify dismissal in
two major groups, ie dismissals with or without giving notice (so-called ordinary and
extraordinary dismissals), the labour legislation of North Macedonia ~ at least formally
— does not recognise such classifications. Dismissal with giving notice (omxas co
omkasen pox) applies in the following three cases according to the Law on Labour
Relations: 1) for personal reasons on the part of the employee (muuny npuuunu),® 2) for
employee misconduct (npuwunu na suma) (but only in cases where the reason for
dismissal is for ‘less severe’ violations of work duties or workplace discipline)* and for
business reasons (denosnu npuvunu).¥

The employer may terminate the employment contract by dismissal due to violation
of workplace discipline or work duties (for ‘less severe’ disciplinary violations) by giving
notice in eleven cases that are explicitly specified in the provisions of the Law.48

Dismissal without giving notice (omxas 6es omxasen pox) primarily applies to cases
of termination by dismissal due to the employee’s own fault, but only if ‘more severe’
violations of workplace discipline or of the work duties have been committed. The
Law on Labour Relations explicitly states six cases of disciplinary violations by the
employee which watrant termination of the employment contract without giving
notice.?

Aside from cases of dismissal without giving notice due to the employee’s own fault,
the Law on Labour Relations provides for two other cases that indirectly refer to
dismissals without a notice period. One of these cases relates to situations in which the
employee, based on a legally valid decision, is prohibited from carrying out certain work
duties or certain protection or safety measures have been issued according to which the
employee cannot carry out the work agreed in the employment contract for a period of
more than six months or if he or she is absent from work for a period of more than six
months to serve a prison sentence, for example.®® The other case refers to terminations
of the employment relationship by dismissal in situations in which the employee fails to

“ A Pucrosckn, Pedeunuparwe wa Gunapruom moden na pabommuume oduocu u pezynuparve Ha
Hecmandaponama paboma, (Cxolje, HOKTOpcKa mucepranmja, 2015) 63-64.

# The rules on workplace discipline (or any other employer’s act, regardless of how they are named)
are internal acts adopted unilaterally by the employer. Cases of violations of workplace discipline which
may result in dismissal (for misconduct on the part of the employee) may be established in the provisions
of such acts. They can also expand the list’ of cases of violation of workplace discipline as provided in the
Art 81 of the LLR.

15 See Art 76, para 1, point 1 of the LLR.

4 See Art 76, para 1, point 2 of the LLR.

7 See Art 76, para 1 point 3 of the LLR.

8 See section D.IV. below.

4 See section D.IV. below.

%0 See Art 99, para 1 point 1 of the LLR.
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successfully complete the probation period.’! A motice Qermd for dismissal is not
provided in the Law on Labour Relations for the aforementione}d cases. ,

In case of ‘termination by offering a new, modified contract >2, the carrent employ-
ment contract is terminated, but the employee is offered a new employment contract
under modified conditions. Both the termination of the employment contract and the
offer of a new and modified contract must be connected and jointly fo)rm part of one
legal act, namely ‘dismissal notice and offer of a new modified cgntract 53 The ]Paw on
Labour Relations stipulates that: ‘the provisions of this Law relating ‘.to the termination
of the employment contract shall also apply when the employer terminates the employ-
ment contract and simultaneously offers to conclude a new, modified employment
contract with the employee.’>* ‘ . o

Consequently, this concept of ‘offering a new, mf)(‘fhfied contract prior Fo dismissal
only applies in cases when the employer has justified reasons for dzsmtss-al such as
personal reasons or business reasons.” However, termlna‘.uon‘ bY offering a new
modified contract applies in particular in case an employee is dismissed for business
reasons (for example, when the employee’s post becomes redundant or when. the
employer’s volume of work decreases).’® In that case, the e?mjl)loyee must state his or
her opinion about the new, modified employment contrqcf within 15 days from tﬁe date
of receipt of the offer” According to North Macedonia’s labour .law, termination by
offering a new, modified employment contract may have two different legal conse-
quences: acceptance and non-acceptance of the offer by the employee of the new
modified employment contract.”® o ‘

The labour legislation of North Macedonia explicitly excludes the possibility of partial
termination of the employment contract. Thus, the parties to an employment contract
may only terminate it in its entirety.>

III. Termination of Specific Employment Relationships

When an employment contract which includes a probation period, a clause that
specifies the working conditions during that period must be. added to the contract. In
addition to clauses on the rights and obligations of the parties, the. contract must also
specify the amount of salary and the duration of the probation period, which may not
exceed four months.5

51 See Art 99, para 1, point 2 of the LLR. . ) i

52 It should be noted that instead of the term ‘termination by offering a new, modified contract (omxkas
co nonyda na nos, npomerem docosop), the Law on Labour Relations uses the term offer of( affnewE
modified contract prior to dismissal’ (1os npomerem 002060p nped omxas). In our view, tt‘le term ? er [()J
a new, modified contract prior to dismissal’ is incorrect, we therefore use the term tem‘lini ion Z[,
offering a new, modified contract’ in the remainder of this paper, or both terms will be use
interchangeably. . -

53 Concglusio}rfl of the Appellate Courts of Macedonia to unify the legal system, adopted on 2 Mareh
2007.

54 See Art 78, para 1 of the LLR. .

55 T Tomanosuk and B Tomanosuk, [Jozosop 3a Paboma, (Cromje, 20'11) 1_64. ' suftun

5 T Kanamatvies, Hpupavnui 3a cundurcantu npemcmasruy, (Crorge, Friedrich Ebert Stiftung,
84.

57 Ayt 78, para 2 of the LER. ] ;

58 A PMCT(I:BCKI/I, Mpasa na maadume Ha PAGOMHOMO MECIMO 60 Peny6nuxa Makea(‘)ﬂujglé )H7p3ucm0ﬁza
paboma 3a mnadume nyée, (Cromje, Karmerapuja Ha MOT so PenySmixa Maxeforuja, 2 .

59 See Art 70, para 3) of the LLR. )

69 See Art 5 of the Law on amending and supplementing the Law on Labour Relations
Penry6mixa Maxegonugja, 6p. 120/2008 of 29 June 2018).

2010)

(Cn. BecHUK HA
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depend on the employee’s performance. If the employer is dissatisfied with the employ-
e¢’s performance, he or she may terminate the employment contract after the expiry of
the probation period.®! If the employee’s performance during the probation period is
unsatisfactory, the employer may dismiss him or her for a justified reason as stipulated
in the Law.® Labour law theory and practice generally assert that dismissal due to
unsatisfactory completion of the probation period should not be treated as a ‘regular’
dismissal, which would require the employer to provide the employee with prior written
warning for unsatisfactory performance or violation of the duties deriving from the
employment relationship. The written warning is a necessary precondition in the

‘regular’ procedure to terminate the employment contract for reasons on the part of
the employee.

another specific case concerning employment contracts with a probation period. This is
the case for contracts of employment for seasonal work with a clause on a probation
period. The Law on Labour Relations stipulates that the probation period for seasonal
work must be limited to three working days®® and the employer may terminate such an

employment contract within a period of three days from the date of conclusion of the
employment contract.%

which they are concluded or if the condition for which the contract was concluded has
been met. In practice, there are several ways to set the term of fixed-term employment
relationships. The term may be fixed by a calendar date, by meeting a certain condition,
ie upon the completion of certain tasks and by the occurrence of a certain event.5

due to the expiration of the period for which it was concluded, the Law on Labour
Relations does not stipulate any special provision on the termination of the fixed-term
employment contract by dismissal and the legal consequences of such a termination.
Under such circamstances, the standard rights and obligations related to terminations
of employment contracts of indefinite duration apply, including the existence of a
justified reason for dismissal, implementation of the procedure prior to termination of
the employment contract by dismissal, the notice periods and so on.

dismissal also includes details on dismissals of non-standard (atypical) forms of
employment such as ‘additional employment’ (dononnumeniio pabomerse) and ‘tempor-
ary agency employment’ (npuspemeno azenuuciko spabomysare).

as an exception, conclude a part-time employment contract with another employer(s)
for ‘additional employment,’ yet for not more than ten hours a week, with previous
consent of the employer/s employing the employee full time.’® The Law provides for
two ways to terminate contracts for additional employment, namely the expiration of
the agreed period or the withdrawal of the full-time employer(s)'consent.” In the

o See Art 60, para 6 of the LLR.

62 See Art 60, para 6 of the LLR.

6 See Art 60, para 3 of the LLR.

¢ See Art 60, para 4 of the LLR.

T Kamamatues and A Pucrobcku, Paboma wa onpedeneno speme u paGoma co Henono pabomno
speme — necmandapony gopmu Ha paboma 60 pabomuomo saxorodascmeo na Penybnuxa Maiedonuja,
(Cxomje, [lenosro IIpaso, Bp 34, 2016) 662.

6 See Art 121, para 1 of the LLR.

7 See Art 121, para 3 of the LLR.
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authors’ view, ‘withdrawals of consent’ should be considered a justified reason for
termination of the additional employment contract by the employer without having to
give nofice.

Notwithstanding the general provisions stipulated in the Law on Labour Relations,
the termination of employment contracts of temporary agency workers is also regulated
in the Law on Agencies for Temporary Employment (3axon sa acenyuume sa
npuspemeny spabomysara).® The Law on the Agencies for Temporary Employment
provides details on the termination of the employment contracts of temporary agency
workers with regard to notice periods as well as to unjustified reasons for dismissal. This
Law provides for the possibility of the temporary work agency to terminate the contract
of employment (in the capacity of the employer), as well as for terminations by the
temporary agency worker (in the capacity of the employee), but a written notice must be
provided to the other party five days prior to terminations of contracts concluded for a
period of up to 30 days, or ten days prior to terminations of contracts concluded for a
period of more than 30 days.® Additionally, the Law on Agencies for Temporary
Employment puts down unjustified reasons for the temporary work agency to terminate
temporary work contracts by dismissal. The Law on Agencies for Temporary Employ-
ment establishes that:

the cessation of the employer-user’s need for the employee before the term established
in the employment contract may not be a reason for cancelling the contract concluded
between the employer-user and the temporary work agency or between the temporary
work agency and the temporary agency worker.”0

C. Scope of Dismissal Protection

The Law on Labour Relations as well as other legal sources that regulate dismissal
protection are, in principle, applicable to the entire territory of North Macedonia.
Employers with headquarters or that are temporarily established in North Macedonia
and their employees must apply the rules on employment relationships (including the
rules on terminations of the employment relationship by dismissal) when the work is
continually performed on the territory of North Macedonia, as well as in case the
employer temporarily posts the employee to work abroad.”

The labour legislation of North Macedonia does not set forth any qualifying period
for the employee’s right to seek dismissal protection. Employees are entitled to dismissal
protection from the date the employment contract is concluded (or more specifically,
from the date on which the employee starts working’).

The Law on Labour Relations distinguishes between ‘small’ and other employers.
‘Small employer’ refers to any employer who employs less than 50 employees.”
However, this differentiation is fairly insignificant with regard to the establishment of
rights, obligations and further duties that arise from the employment relationship. Small

68 Law on Agencies for Temporary Employment (Cr. Becruk Ha Pery6mika Makegonmja, 6p.49/2006).

% See Art 17, para 1 of the LATE.

70 Art 17, para 2 of the LATE.

71 See Art 4, para 1 of the LLR. B

72 The day the employee starts working is considered the date that the employee starts exercising tiles
rights, obligations and responsibilities arising from the employment relationship and the date t ;
employee is included in the mandatory social insurance system based on employment. See Art 13, para
of the LLR.

73 See Art 5, para 7 of the LLR.
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emplovers, for example, are excluded from the obligation to set down specific require-
ments for the performance of work for each individual post in an employer’s act.”
Additionally, employers that employ up to 25 employees do not have the obligation to
maintain electronic records of employees’ full-time working hours and overtime work.”

With reference to enterprises that serve a specific purpose, a specific disposition can
be found in the Law on Employment of People with Disabilities. This Law introduces
the possibility to establish a so-called ‘Protected Company’ (3awmumso dpyuimeo), in
which at least 40 per cent of a minimum of 10 employees employed on an open-ended
contract must be people with disabilities for the company to benefit from a more
favourable tax regime and to be exempt from compulsory payments of social insurance
contributions for the employees. However, the Law on Employment of People with
Disabilities does not stipulate any specific provisions on the employment relationships
of persons with disabilities, including their dismissal protection.

D. Possible Reasons for Dismissal
1. General Issues

An employer may only terminate the contract of employment by dismissal for a
justified reason. There is no single legal classification in the labour legislation of North
Macedonia of possible reasons for dismissal. The most comprehensive and reliable
classification is based on the ‘trichotomous’ division of grounds for dismissal, ie based
on personal reasons (muuru npuwuny), conduci-related reasons (npuuunu na suna) and
business reasons (denosnu npuxunu).’® Since the independence of North Macedonia
until the present day, these three valid reasons for dismissal (notwithstanding certain
terminological modifications) have remained unchanged in North Macedonia’s labour
law system. During the period in which the Law on Labour Relations of 1993 was still in
force, or more specifically, with its amendment of 2001, a new valid reason for dismissal
at the employer’s initiative was introduced (so-called ‘needs of service’).”” The introduc-
tion of this ground for dismissal as a consequence of the need to rationalise the number
of public sector employees allowed public sector employers to terminate employment
contracts for certain reasons (for example, closure of the public sector employer,
organisational changes resulting in the redundancy of the post, etc), which in many
respects resembled the traditional reasons for dismissal due to ‘economic, technological,
structural or similar changes’. Yet these amendments were rightfully annulled by the
Constitutional Court of North Macedonia within months of their application.”®

Notwithstanding the comprehensiveness of the ‘trichotomous’ division of grounds for
dismissal and their compliance with international labour standards, the Law on Labour
Relations is not ‘immune’ to criticisms with regard to the description and further

74 See Art 19, para 2 of the LLR.

7> See Art 116, paras 7 and 8 of the LLR.

76 See Art 71, para 2 of the LLR.

77 See Art 4 of the Law on amending and supplementing the Law on Labour Relations (Cr. Becanx na
Peny6mixa Maxegonuja, 6p.3/2001), of 16 January 2001.

78 In its decision, No 10/2001, the Constitutional Court of North Macedonia annulled the Law on
amending and supplementing the Law on Labour Relations of 16 January 2001. The Court based the
explanation of its decision on the fact that the introduction of ‘terminations of the employment
relationship by dismissal due to ‘the need for the service’, makes a distinction and puts employees from
the public and private sector in an- unequal position, since ‘dismissal due to the need for the service’ can
only be applied to one category of employees, namely public sector employees.
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explanations of the valid reasons for dismissal. This cmmi@m mf@f@ in p@rﬁcﬂ@ to
‘personal reasons’ for dismissal on the part of the employee, which in ?everal provisions
of the Law are misinterpreted as reasons related to the employ‘ees conduct.” One
consequence thereof is that in practice, personal reasons for dismissal are rarel?/ used
to dismiss employees.?® On the other hand, reasons attnbut;ed( tp thc.e employee’s own
fault are deemed to be valid grounds for dismissal and entail “violations of workplace
discipline or of work duties’®! The Law further determines that such reasons occur due
to ‘a breach of the contractual obligations or other obligations arising from the
employment relationship.’®

I1. Basic Freedom of Termination

The labour legislation of North Macedonia guarantees both parties to the. employ-
ment relationship (the employee and the employer)_ the freedom to term%nate the
employment contract. Unlike the employee’s unrestrlc.ted freedom to termmate.the
employment contract,®? the employer’s freedom to terminate the emploxment relation-
ship is limited, which derives from the obligation to respect the \{ah'd reasons for
dismissal defined by law, collective agreement, rules on workplace discipline and the

ntract.
em&%ﬁiz the formulations used in the previous Law on_Lab(our Relations of 1993,
the current legal provisions use the more ﬂeXible.formulatlon ...the employer may
terminate the employment contract...’®, thereby giving the e_mp.loyer the freedom to
make the decision to terminate the employment contraft by) dismissal.

The employer also has the freedom to impose 2 ﬁne, (nqpu%a Kasﬂa? on the
employee as a disciplinary measure against the employee’s misconduct. Th}s means
that the employer can decide to terminate the employment contract or to impose a
fine. During the decision-making process, the employer must consider all relevant

7 s 71, para 2, and 76, para 1, point 1 of the LLR.

80 ”SfeeTﬁlf:aHoBvFK, Hexou npoéli)zemu COP3AHU CO MPAGIAIMA Tl 1IPECTANOK Za gafgg;;ﬁ%rg odHoc
cnoped odpedGume 0d Saxonom 3a paommume odnocu (Cxomge, Jlenosio IIpaso, 6p,9, .

81 See Art 71, para 2 of the LLR.f e LLR

82 aras 1, point 2 of the . '

83 %166?,1;\77 g,anabour Iljlelations states that the employee may terminate the e}nployment co;ltract f };ef
or she states in writing that he or she wants to terminate tl}e e.mployment. relanf)nsli}llpb(lArt 71, pafroar o
the LLR). This means that the employee is under no obllgatlop to provide a just a efreatson for th
termination, nor is he or she required to provide a justification in his or her explanatloﬁl or e}imiS Onlg
the employment relationship. If the employee terminfites the emplf)yment contract, té c;rr]srn ienated b;’/
required to respect the minimum notice period, which is one month in case the contract is te
the employee (Art 88, paras. 1 of the LLR).

8 See Art 71, para 3 of the LLR. e LLR

8 ara 2, and 76, para 1 of the ) . _ '

86 ieheeﬁlrrtisttgl’ vPi/arning about tﬁe non-fulfilment or violation of the obligations and wgfork dl:litllsecs1 ‘1/\1/;1211?;
is issued by the employer prior to the employee’s dismissal, co.uld‘arguably be treate: das a o %iﬁen
sanction in addition to the fine’. According to the labour le?glslathn of North Méce borila P
warning, at least formally, is not treated as a disciplinary sanction against the emplozliee, : u t}fj her 10;;5’3
of the mandatory procedure prior to the termination Qf :che emplo;:m_ent contract ule ;) ! discjpl‘me >
own fault (for misconduct) when the employee commits ‘less severe violations of workp zaoclﬂ c rf] cly
work duties. The recent Law on amending and supplementing the LLR of 2'9 Igne ; 8 c Coiduct
abolishes this element. The outcome of such a situation can Ibe a notice qf dxsn}1ssalh or mliso i ha;
without prior written warning given to the employee, even in situations in Whmh the erlnplat}ef .
committed a ‘less severe’ violation of workplace discipline (for example, arriving to Wgr é - ,North
observance of working time). This contradicts the internatiopal labour standards rati z: | e};visages
Macedonia and leaves a huge ‘legal void’. The labour legislation -of North Maced()l:lla_ Zached’ =
“Suspension from work until a decision on the termination of the employment contract is 1 .
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circumstances related to the breach of work duties and violation of workplace discipline,
most importantly: the level of liability (malicious or negligent conduct), the conditions
under which the. breach occurred (for example, whether the breach was an act or
omission by the employee, whether the violation endangered or could have endangered
the life and health of the other employees, whether a substantive breach of the work
procedures occurred, etc), former work and conduct of the employee (circumstances for
which certain data are available at the employer, furthermore, repeated disciplinary
violations, etc) and the degree of violation and its consequences (objective evaluation of
the violation and its consequences which can be either less severe’ or ‘more severe’).%7
Taking into account the aforementioned circumstances, the Law on Labour Relations
stipulates that the fine imposed on the employee cannot be higher than 15 per cent of
his or her last monthly net salary for a period from one to six months.® Within this
framework, the employer is free to set the amount of the fine (from 1 per cent up to
15 per cent) and the duration period (from one to six months).®

ITI. Restrictions

The limitations to the employer’s freedom to terminate the employment contract
demonstrates that North Macedonia’s labour law system is a ‘hybrid” model for
employee protection against dismissal which is based on a combination of open
(general) and exhaustive (more specific) clauses. The Law on Labour Relations primarily
regulates the three main groups of justified reasons for dismissal in a fairly open
manner. As regards personal reasons for dismissal (reasons related to the person of the
employee), the Law covers cases in which the employee is deemed incapable of
performing his or her contractual or other obligations arising from the employment
relationship due to misconduct, lack of knowledge or capabilities, or due to the non-
fulfilment of the special requirements defined by law.*® Reasons attributed to the
employee’s own fault refer to cases in which the employee breaches the contractual or
other obligations arising from the employment relationship.®! Finally, reasons relating
to the employer’s operational needs (business reasons) refer to cases where the employ-
ee’s post becomes redundant under the conditions stated in the employment contract
due to economic, organisational, technological, structural or other reasons on the part of
the employer (business reasons).%2 The occurrence of certain business reasons may
result in ‘individual dismissals’ (ie dismissals of a small number of employees) or
‘collective redundancies’ (ie dismissals of a larger number of employees).®* Collective
redundancies due to business reasons shall be considered terminations of employment

employer can suspend the employee from work in several cases, for example if the employee, by his or her
presence at the employer’s premises endangers the life or health of the employees or other persons, or
damages means of higher value; when criminal charges have been brought against the employee for a
criminal act committed at work, etc. However, the suspension cannot be treated as disciplinary
sanction, but rather as a ‘temporary measure’ prior to determining whether the employee is disciplinarily
responsible or not for a certain act.

¥'T Tomanosuk, Omxasicysarwe Ha J02060pom 3a 6pabomysarse 1 3AUMUMA Ha pabomuuxom xaj
pabomodasayom (Cxonje, Henosro ITpaso, Bp.14, 2005) 90.

8 See Art 84 of the LLR,

8 See Art 84 of the LLR.

 See Art 76, para 1, point 1 of the LLR.

#1 See Art 76, para 1, point 2 of the LLR.

%2 See Art 76, para 1, point 3 of the LLR.

% See T Kanamarues and A Pucroscku, Omxas yeosopa o pady u sawmuma npasa padHuKa yened
npecmania nompebe 3a o6asmwareem 00peyenux NOCIOBA Y MAKEIOHCKOM PAOHOMPASHOM cucmemy
(Beorpag, Pagso u Conujammo Ilpaso, Bp.1/2017), 25.
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of a larger number of employees, that is, at least 20 employees over a period of 90 days,
regardless of the number of employees emploved with the employer.® In the labour
legislation of North Macedonia collective redundancies are treated as a subtype of
dismissal due to business reasons.

Of the three groups of valid reasons for dismissal, only those reasons attributed to the
employee’s own fault are further developed in detailed and cases that can lead to
dismissal by the employer specifically formulated. By specifying the reasons attributed
to the employee’s own fault, the Law on Labour Relations provides for an exhaustive list
(catalogue) of cases of violation by the employee of workplace discipline and of work
duties for which termination by dismissal with or without notice can be imposed.?

Dismissal protection for employees in the North Macedonia’s labour law system is
further developed with a list (catalogue) of unjustified reasons for dismissal. The Law on
Labour Relations states that the following grounds are invalid reasons for terminating
the employment relationship: 1) membership of the employee in a trade union or
participation in trade union activities in accordance with the law and collective
agreement; 2) for bringing charges or participating in proceedings against the employer
to provide evidence of violations by the employer of the contractual and other
obligations deriving from the employment relationship before arbitration, judicial or
administrative bodies; 3) during approved leave of absence due to illness or injury,
pregnancy, childbirth and parenthood, care for a family member and unpaid parental
leave; 4) for using approved leave of absence from work and annual leave; 5) while
serving or completing military obligations or a military drill; and 6) other cases of
abeyance of the employment contract as defined by this Law (such as abeyance in the
event of the employee’s election or appointment to a state or public office; abeyance in
the event of the employee’s assignment to work abroad within the framework of
international and technical cooperation, education, cultural and scientific cooperation,
in diplomatic and consular representative offices, etc).*®

In addition to this list, the Law on Labour Relations includes two additional cases of
unlawful, ie unjustified reasons for dismissal, namely termination of the contract by
dismissal which directly or indirectly discriminates the employee, taking into considera-
tion the legal grounds for discrimination®” and dismissal in the event of a transfer of
undertaking or parts thereof, except in cases where dismissal occurred for economic,
technological or organisational reasons which required staff changes.”®

IV. Reasons for Dismissal

An employee who is temporarily incapacitated for work due to sickness or injury
enjoys certain rights according to the compulsory health insurance regulations apd
labour law regulations. Depending on the duration of his or her temporary incapacity
for work due to sickness, salary compensation is to be paid by the employer if the
absence is less than 30 days, while the compensation is paid by the Health Insurance
Fund ($ond 3a sdpascmseno ocuzypysare na Penybnuxa Maxedonuja) for each day of
absence from work in case of absence of more than 30 days.*® The employer may not
terminate the employment contract while the employee is on paid sick leave. Labour

9 See Art 95, para 1 of the LLR.

% See Arts 81 and 82 of the LLR.

% See Art 77 of the LLR.

97 See Art 71, para 4 of the LLR.

% See Art 68-d, para 4 of the LLR.

% See Art 112, para 3 of the LER and Art 18, para. 1) of the LHIL
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legislation and social insurance regulations do not provide for a maximum period for
which the employee may be absent from work due to sickness. However, if the
employee’s temporary incapacity for work lasts for a longer period of time, the
employee might be requested to undergo an assessment of his or her capacity for work
(the so-called procedure for determining the employee’s disability). According to the
Law on Health Insurance (hereinafter LHI),!% in the event of a longer duration of
incapacity for work of up to 12 months, the Medical Commission of the Health
Insurance Fund, which determines employees’ capacity for work, refers the insured
person to the competent authority to evaluate the employee’s capacity for work in
accordance with the regulations of pension and disability insurance.l%! A request to
initiate the procedure to determine disability can also be submitted by the employer.12
The competent body for assessing the factual situation of the employee’s incapacity for
work is the Commission for Evaluation of Capacity for Work which is established
within the Pension and Disability Insurance Fund of North Macedonia (Gond 3a
MEHSUCKO U UHBANUOCKO ocuzypysare na Penybnuxa Cesepra Maxedonuja). The Pen-
sion and Disability Fund shall issue a decision on the general or professional incapacity
of the employee for work. In case of general incapacity for work, the employment
contract shall cease to be valid by virtue of the law (ex lege) from the date of submission
of the legally valid decision on the employee’s loss of capacity for work.!® When an
incapacity for work is determined, the employment relationship continues to exist with
the same employer, but with reduced working hours (in the same post) or the employee
is moved to another suitable post with the right to be paid the salary established the
collective agreement.!” In practice, a dilemma arises about whether the employer may
dismiss an employee for personal reasons if he or she needs to reduce his or her
working hours or if he or she needs to be reassigned to another suitable post as a
consequence of his or her incapacity for work. In the authors’ view, such a dismissal
would only be legal if the employer complies with the necessary procedure prior to
dismissal and can justify the decision to dismiss the employee.

Although the labour legislation of North Macedonia does not identify ‘insufficient
suitability’ as a valid reason for dismissal, this particular reason is covered by the general
notion ‘personal reasons’ for dismissal on the part of the employee. In this regard, the
Law on Labour Relations stipulates that the employer may terminate the employment
contract for personal reasons if the employee fails to comply with the obligations set
forth in laws, collective agreements, rules of the employer and the employment
contract.'> However, whether ‘failure to carry out work-related tasks’ is a consequence
of ‘objective’ circumstances'® (for example, incapacity of the employee) or ‘subjective’

' Law on Health Insurance (3axon 3a 3dpascmseno Ocueypysare) (Cn. Becumx Ha Pemy6mmxa
Maxenonuja, 6p. 65/12).

101 See Art 22 of the LHL

102 8ee Art 126 para2 of the Law on Pension and Disability Insurance (3axon sa newsucko u
unsanudcro Ocuzypyearve) (Cn. secunk Ha Pemy6muka Maxemownja, 6p.53/13, Tlpeuncres Texcr)

193 See Art 103 of the LLR.

104 See Art 78, para 3 of the LLR.

195 Art 79 of the LLR.

1% By ‘objective’ circumstances, we mean circumstances such as ‘lack of knowledge, ignorance, lack of
skills” and not action/conduct of the employee which is of a disciplinary nature.
The Law is vague about cases of lack of objective qualifications (eg revocation of a license to exercise a
certain profession as a possible personal/capacity-related reason for dismissal). On the one hand, LLR (in
Art 76, para 1, point 1) defines personal reasons for dismissal as reasons related to an employee who,
inter alia, does not meet the conditions as defined by law that would make him/her incapable of carrying
out the contractual or other obligations associated with the employment relationship. This definition
could lead to the conclusion that the aforementioned example ought to fall under Art 76, para 1, point 1
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circumstances where the fault lies with the employee (for example, refusal to execute an
order of the employer) is ambiguous. The term ‘dismissal due to insufficient suitability’
of the employee is synonymous with ‘dismissal due to unsatisfactory performance of
work duties’)7 In any event, in practice this type of dismissal is ‘reduced to a
minimum’, due primarily to the fact that the North Macedonia’s legislator has not
established any principles for monitoring and assessing the employee’s capability and
results (performance) of his or her work.

A valid termination of the employment contract by dismissal due to ‘insufficient
suitability of the employee’ must be based on the fulfilment of the following precondi-
tions: 1) that the employee was provided with the necessary working conditions; 2) that
he or she was given appropriate instructions, guidelines or a written warning that the
employer is dissatisfied with the employee’s performance; 3) that the employee’s
performance did not improve within the period set by the employer in the written
warning, which cannot be less than 15 days from the date of receipt of the warning or as
specified in a collective agreement at the branch, department or employer level.!% In
practice, the most delicate issue is “whether the employee’s performance has improved’
within the period set by the employer in the prior written warning, In practice, such an
assessment is carried out by the employer (or an assessment by the employee’s super-
visor who is employed with the same employer and is responsible for evaluating the
employee concerned). However, such an assessment must be thorough and should be
based on objective criteria and values (including a written document containing records
from the authorised institutions, examinations, etc) to reinforce the rightfulness of the
assessment’s result on the employee’s performance.'”

Legal gaps on the specification of cases that can be treated as ‘insufficient suitability’
(ie personal reasons for dismissal) that arise from the Law on Labour Relations are, to a
certain extent, supplemented by collective agreements.!!? Similarly, certain collective

(personal reasons for dismissal). Yet another provision (Art 99, para 1) statesltbat t.he emp19yer may
terminate the employment contract if the employee, based on a legally valid d.ec151on, is proh1b1¥ed f.rom
carrying out specific work in accordance with the employment contract. This coul.d 1nc}ude situations
such as the revocation of a license. The difference between the first and second provision is that the LLR
in the first provision explicitly refers to ‘personal reasons for dismissal’ which may warrant t.efminatior% of
employment with a period of notice, while the LLR in the second provision does not explicitly mention
whether dismissal is due to personal reasons or not. Additionally, the second provision (Art 99, para 12
does not entitle the employee to a notice period. To date, there is no case law on this issue. In the authors
view, the revocation of a license, for example, is treated as a special reason for dismissal (based on Art 99,
para 1), the legal consequence being the termination of the employment contract without notice.

107 See Tomanosuxk (n 80) 162-163.

108 See Art 8 of the Law on amending and supplementing the Law on Labour Relations (Cn. BecHHK Ha
Penry6nuka Maxeporuja, 6p. 120/2008 of 29 June 2018).

109 See TomaHOBUK (N 80) 164. o

110 For example, the Collective Agreement of companies of other monetary intermediation and the
activity of intermediation in operations with securities and commodity contracts (KonexmugHuont
d02080p Ha Opywimeama 00 Opyz0 MOHEMApHo nocpedysarse u dejrocma nocpedysaroe 60 paGomervemo
60 xapmuy 00 6pednocm U CMOKOGU J02080pL), (Cn.pecunk ua Pemy6mixa Makegonuja, 6p.97/2011)f
under ‘personal reasons’ for dismissal sets forth the following: 1) unsatisfactory oYerall quormance 9
work; failure to meet the predetermined individual goals (targets); 2) frequent mistakes in the perff)b
mance of work tasks and obligations; 3) insufficient capacity to understand thg assigned duties,
responsibilities and tasks of the employee; 4) untimely fulfilment of the given tasks, with frequent delays;
lack of customer orientation, failure to meet the demand for servicing, maintenance and develgpment of
the business relationship with clients (inability to provide services, kindness, flexibility, appropriate use of
sales skills, acquisition of new clients); 5) lack of ability and engagement for inclusion and .enf:ou'ra‘gement
of team work; inefficient communication skills, inability to express their views and ideas in mleIdu"cﬂ or
group settings, low level of ability to transmit messages in a clear, precise and und.erstandable way in an
oral or written expression of attitudes and ideas; 6) and in other cases determmed.by the collective
agreement at the level of the employer or by an internal act (Art 71, para 3). The Collective Agreement on
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agreements regulate the procedure to assess the employee’s capability to perform his or
her work-related tasks.!*!

Reasons attributed to the employee’s conduct (ie reasons of fault) are one of the most
widespread justified reasons for dismissal of an employee. The Law on Labour Relations
exhaustively stipulates cases of violation of workplace discipline and breach of work
duties that warrant termination of the employment contract with or without notice. The
Law makes no formal distinction between cases of ‘violation of workplace discipline’
and cases of ‘violation of work duties’, ie both categories fall under the general notion of
‘reasons attributed to the employee’s own fault.

Cases that warrant terminations of the employment contract with notice include ‘less
severe’ disciplinary violations by the employee. Such violations occur if the employee:
1) does not observe workplace discipline in accordance with the employer’s rules; 2) fails
to fulfil work obligations or does not fulfil them responsibly and in a timely manner;
3) does not observe the regulations that apply to carry out his or her work-related
duties; 4) does not observe the working hours and the working time schedule; 5) does
not request authorised absence or does not notify the employer on time about absences
from work; 6) is absent from work due to illness or a justifiable reason, but does not
notify the employer in writing within 48 hours thereof; 7) fails to treat the means of
work responsibly and in line with the technical operating instructions; 8) fails to notify
forthwith the employer about the occurrence of damage, error in the operation, or loss;
9) does not observe the regulations for safety at work or does not maintain the means
and equipment for safety at work; 10) causes disorder and acts violently during working
hours, and 11) uses the employer’s means illegally or without authorisation.!> To
determine cases of violation of workplace discipline and of work duties, which may
lead to justified terminations by dismissal with notice, the principle of numerus clausus
does not apply. This means that the Law, collective agreements and acts of the employer
on workplace discipline may also prescribe other cases of violations of workplace
discipline.!® For example, the Law on Protection Against Harassment at the Workplace
(Baxon 3a sawmuma 00 603HeMUpysare HA PAbOMHOMO Mecmo) covers cases of
harassment at the workplace involving employees, authorising the employer to impose
a disciplinary measure against the employee in accordance with the Law. If a disciplin-
ary measure has been imposed against the employee, and if the employee commits
another act of harassment within six months of the disciplinary measure, the employer
may terminate his or her employment contract in accordance with the Law.!** In

the Textile Industry of North Macedonia (Konexmusen Oozos0p 3a mexcmunnama unoycmpuja o
Peny6nuia Maxedonuja (Cn. Becrux Ha Penry6nmka Maxkenormja, 6p.220/2010), under Tack of knowledge
and abilities of the employee’, as a valid reason for dismissal due to personal reasons, outlines the case in
which the employee does not fullfill 70 per cent of the normative tasks and the standard quality for a
period of more than two months (Art 17, para 1, point 1).

Ui For example, the Collective Agreement for Employees of the Agriculture and Food Industry
(Konexmusen 0ozosop 3a epabomenume 00 semjodencmsomo u npexpambenama undycmpuja) (Cr
Bechyk ma PenyGnuxa Makenomuja, 6p.175/2015) envisages the following stages: the employee’s super-
visor determines that the employee’s performance is unsatisfactory and submits a report to the person
representing the employer; he or she issues a written warning to the employee and gives him or her a
period of 30 days to improve his or her performance; the individual representing the employer issues a
decision to establish a Commission assigned with the task to collect all the necessary information to
evaluate the conditions, circumstances and reasons of the employee’s inability to carry out his or her
contractual obligations; based on the Commission’s evaluation, the representative of the employer may
render a decision to terminate the contract of employment by dismissal with notice (Art 25).

12 Art 81, para 1 of the LLR.

3 Art 81, para 2 of the LLR.

Wi See Art 29 of the Law on Protection Against Harassment at the Workplace (Cn. Becrux Ha
Peny6mmxa Makegonnja, 6p.79/2013).
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addition, a number of collective agreements in North Macedonia extend the Tist’ of
cases that may result in dismissal of the employee with notice!t

Cases in which the employer is entitled to terminate the employment contract
without giving notice entail ‘more severe’ disciplinary violations by the employee. Such
violations occur when the employee: 1) is unjustifiably absent from work for three
consecutive working days or five working days in total during one year; 2) abuses sick
leave; 3) does not observe the regulations on health protection, safety at work, protec-
tion from fire, explosion or harmful effects of poisons and other dangerous materials,
and violates the regulations on environmental protection; 4) consumes, uses or is under
the influence of alcohol and narcotics; 5) commits theft, or in connection with the work,
intentionally or through extreme negligence, causes damage to the employer; and
6) discloses business, official or state secrets.!'S One of the most frequent cases of
violation of workplace discipline brought before the competent courts are cases relating
to unjustifiable absence from work for three consecutive working days or five working
days in total during one year.!!” In addition, the competent courts!*® often decide cases
involving criminal activities, such as theft. In this regard, the Supreme Court of North
Macedonia has decided that ‘commitment of a theft is a violation of workplace discipline,
regardless whether the employee returns the stolen items and the employer did not suffer
any damage’ 1'® The Supreme Court’s interpretation of the employee’s disciplinary
liability in case of disclosing a business secret is also worth mentioning. According to
the Supreme Court, ‘the lawsuit submitted to the Court by an employee of the
Intelligence Agency in which the employee refers to Acts of the Intelligence Agency,
does not constitute a disclosure of a business secret.”120

Similarly, as is the case in dismissals with notice for reasons attributed to the
employee’s own fault (ie in case of ‘less severe’ disciplinary violations by the employee),
in cases of dismissal without notice for reasons attributed to the employee’s own fault

115 Such cases include failure of the employee to undergo the health examination to determine his or
her health capacity without a justifiable reason; if he or she deals with private matters during working
hours, Art 27 paral points 12 and 14 of the Collective Agreement for the Chemical Industry
(Komexmusen Jozosop sa Xemucka Vndycmpuja); does not abide to the provisions for organising and
participating in a strike provided for in the Law and the collective agreement, Art 20 para 1 point 13 of
the Collective Agreement for the Textile Industry (Konexmusen Hozosop 3a mexcmunna undycmpuja na
Penybnuxa Maxedonuja); uses the business vehicle for inappropriate purposes; refusal to work overtime;
comes to work in inadequate and improper clothes or has an attitude towards clients (eating, smoking,
reading newspapers or other printed material which is not related to work, etc); discredits the employer;
does not share acquired knowledge and work experience with colleagues; leaves data, documents,
envelopes and other printed materials on his or her desk or counter, which an unauthorised person
could read, ie could view its content, Art 74 para 1 of the Collective Agreement of Companies of Other
Monetary Intermediation and Activity of Intermediation in Operations with Securities and Commodity
Contracts (Konexmusen [Jozoeop na Opyuwmeama 00 0pyz0 MOHEmApHo nocpedysare u OejHocma Ha
nocpedysare 80 pabomeremo 60 xapmuu 00 spedHOCM U cmoKkosy dozosopu); presence of evidence on
behalf of another employee, Art 39 para 1 point 14 of the Collective Agreement on Utility Services
(Konexmusen Iozosop 3a xomynannume dejrocmu na Peny6nuxa Maxedonuja); misuses or overrides
acquired authorisations, Art 95 paral point 12 of the Collective Agreement on Health Service
(Konexmusen JJozosop 3a 30pascmeenama Oejuocm na Peny6muxa Maxedouuja), etc.

116 Art 82, para 1 of the LLR.

U7 For example, see cases: Po.6p.1232/09 of 26 February 2010 before the Basic Court in Skopje 1§
Po.6p.8/16 of 15 April 2016 before the Basic Court in Radovish, etc.

118 Competent courts that decide labour disputes in North Macedonia are the Basic Courts (OcrosHut
Cydosu) (ie courts of first instance that decide civil law disputes); the Appellate Courts (Anenayuonu
Cydosu) and the Supreme Court of North Macedonia (Bpxosen Cyd ua Peny6muxa Maxedonuja). See
section K.I. below.

119 Judgment of the Supreme Court of North Macedonia, Pes.6p.494/2005 of 28 June 2006.

120 See Judgment of the Supreme Court of North Macedonia, Pe.6p.85/05 of 30 March 2005 ropuxa.
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(ie in case of ‘more severe’ disciplinary violations by the employee), the principle of
numerus causus does not apply. Legal sources that can provide for ‘other’ cases of
violations of workplace discipline are laws and collective agreements.!?! Several collec-
tive agreements stipulate cases of ‘more severe’ disciplinary violations by the em-
ployee.!?2 The labour legislation of North Macedonia requires a written warning to be
issued to the employee by the employer in the procedure for dismissal for reasons
attributed to the employee’s own fault.!?? However, the Law does not specify whether the
mandatory warning in writing is only required for ‘less severe” disciplinary violations or
for ‘more severe’ disciplinary violations. Taking into consideration the provisions en-
visaged in ILO Termination of Employment Recommendation (No. 166)'%, as well as the
principal approaches discussed in the relevant literature, the employer’s obligation to
issile a written warning to the employee only applies to cases of less severe’ violations of
workplace discipline and of work duties.!?

The warning can be deemed a declaration by the employer that the employee
breached workplace discipline, which if repeated, might lead to termination by dis-
missal.’?® In this case, the employer would be entitled to terminate the employment
contract by dismissal, regardless whether the employee had committed the same
disciplinary violation (so-called continuous disciplinary violations) or had committed a
completely different violation of workplace discipline, ie work obligations (so-called
propensity for committing disciplinary violations). The employee is not entitled to seek
legal protection before the competent court for any rights the employer’s written
warning may have violated. The reason for this is that according to North Macedonia’s
labour law system, such a warning is considered an act of the employer, which gives the
employee the opportunity to correct his or her behaviour and avoid having to terminate
the employment contract by dismissal.!?

Employers in North Macedonia enjoy independence and autonomy in managing
their undertakings and business operations, including the freedom of termination of
employment contracts by dismissal due to business reasons. This primarily derives from
the constitutionally established rights of freedom of market and entrepreneurship,!2

121 Art 82, para 2 of the LER.

122 Such violations are forging documents or giving incorrect information; receiving or offering bribes
or other gains related to work (Collective Agreement of Companies of Other Monetary Intermediation
and the Activity of Intermediation in Operations with Securities and Commodity Contracts, Art 76,
para 1, points 8 and 9); involvement in illicit trafficking at the employer’s premises (Collective Agreement
for the Chemical Industry, Art 28, para 1, point 14), etc.

123 Before the entry into force of the Law on amending and supplementing the Law on Labour
Relations from 29 June 2018, the then-text of the LLR stipulated that the employer must warn the
employee in writing about the non-fulfillment of obligations and the possibility of termination in case of
repeated breaches (Art 73). The new amendments to the Law completely abolish the requirement of
issuing a warning prior to dismissal attributed to the employee’s own fault (mpyumem wa puna), and
instead stipulate the requirement to issue a warning prior to dismissal for personal reasons on the part of
the employee (mranm apuanny) (See Art 6 of the Law on amending and supplementing the LLR). In the
authors’ view, this legal situation is the result of editorial error in compiling the text of the amendments.

124 TLO Recommendation No 166, 7.

125 See T Tomasosnk and B Tomanosuk (n 55) 46.

126Tn the judgment of 14 June 2017, the Basic Court Skopje II - Skopje rejected the plaintiff's
(employee’s) claim for annulment of the dismissal by the employer (defendant) with notice for reasons
attributed to the employee’s own fault. The Court found that even after the written warning had been
issued by the employer, the employee continued to perform the duties (officer in the Anti-Money
Laundering Department), without focusing and with negligence, failing to carry out the work obligations
within the given deadline and treating documents that had a ‘strictly confidential’ note attached to them
in an unsuitable manner.

127 Tomanoeuk.T u B.Tomanosuk (n 55), 47.

128 See Art 8, para 1 point 7 of the Constitution of North Macedonia.
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which are further incorporated in labour legislation. By defining the term ‘employment
relationship?® and determining the legal content of subordinaﬂqn., referfnce is made to
the employer’s managerial, normative and disciplinary prerogatives."” The freedom to
make entrepreneurial decisions (ie managerial prerogatives of. the employer), the
consequence being dismissal for business reasons, is also recognised by the courts in
North Macedonia. It has been established that the courts do not have competence ‘to
evaluate the employer’s business needs and to justify the business changes introduced by
the employer that have resulted in dismissal... assessment for the need of suc.h chgnges
is only made by the employer.”>* However, this should not be regarded as a situation in
which the courts have no control at all over the legality of the decisions for termination
by dismissal. On the contrary, they have power of a limited contro?, Whic}} is primarily
limited to assessing whether the employment relationship was terminated in accordance
with the conditions and procedures established by law, collective agreements and the
employment contract.13?
The Law on Labour Relations provides that:

the employer may terminate the employment contract with the employee if there is no
possibility to extend the employment relationship if the need for the performance of
work ceases under the conditions established in the employment contract due to
economic, organisational, technological, structural or similar reasons of the employer
(business reasons).’*?

The following elements of the provision require special emphasis. Fi.rsﬂy, tel.rmi.nation
of the employment contract due to business reasons is deemed. an ultima ratio right of
the employer, which can be used as ‘a last resort’ measure in circumstances when there
is no possibility to extend the employment relationship of the empl.oyee.. Secondly, to be
able to exercise this right, certain ‘business reasons’ must have arisen in the corn.pa.ny,
which may be of an economic, organisational, technologicall, stlruc‘tural or similar
nature. Thirdly, the occurrence of these justified reasons for dismissal shoulq lead to
immediate termination of the employment contract to reflect that it is a cessation of the
need for the performance of work under the conditions established in the employment
contract.!* The first component (ie, the termination of the employment contract by
dismissal as a ‘last resort’) finds additional support in the Law on Labour Relations. The
Law provides for three alternatives to extend the employment rel_atiqnship, Whic}_l the
employer can fall back on before resorting to termination by dismissal for business
reasons. The employer may offer employment with another employer; concludg a new
employment contract with the employee to perform work that corresponds to his or her

129 See T Kalamatiev and A Ristovski, The Concept of ‘Employee”: The position in North Macedonia,
(Restatement of Labour Law in Europe, Volume I, 2017) 223. '

130 See T Kanamarmes and A Pucroscius, Subordination in labour law and contemporary challenges in
distinguishing between employment contracts and service contracts (i, Collection of Papers, no 70, 2015)
176-177.

131 See Decision of Appellate Court ~ Skopje, POXK. 6p. - 1260/12 from 14 Noveml?er 2012. t

132 T the present case, the Appellate Court upheld the decision of the court of first instance. The cotflr
of first instance, in turn, found that the defendant (employer) had lawfully conducted the proce'dure for
dismissal due to business reasons (ie adopted a programme on the termination of employment in w'h'lch
all important components relating to the redundancy of the employee were adc}ressed, adc’)pt.ed a deisltirel
on determining the selection criteria and measures for employees deemed ' re.dund.ant., mforme1 o
Employment Agency and the trade union organisation and eventually the plaintiff (d15mlsseq employ ’
was ranked in accordance with the established selection criteria and measures by an authorised person.
Ibidem.

133 Art 76, para 1 point 3 of the LLR.

134 See Kamamarues and Pucroscku (n 82) 7.
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qualifications without previously announcing the vacancy; provide the employee with
professional training (training, retraining or upskilling for work with the same or with
another employer)."%® The employer must prove the (im)possibility of providing these
alternatives before terminating the employment contract for business reasons, which is
also subject to assessment of the courts of North Macedonia.!36 If the employer does not
have the possibility to extend the employment relationship of the employee by offering
one of the legal alternatives provided by law, and the termination of the contract is
inevitable, the employee is entitled to severance pay.!¥” The second and third compo-
nent relate to whether the dismissal is based on real and objective reasons, or whether
the employer has stated a fictitious ground for dismissal. In this regard, the judicial
review in North Macedonia extends to dismissals for business reasons that qualify as
‘extremely tendentious and in which it is evident that the employer intends to cancel the
contract of employment at all costs. 138

The following business reasons are found in practice: the need for rationalisation of
the employer’s costs due to increased competition, a work volume that is below the
expectations, non-achievement of positive financial results,’® unfavourable financial
condition, decreased volume of work, 0 etc.

The ‘closure of the undertaking’ in North Macedonia’s labour legislation is not
considered a business reason for the termination of the employment contract. It is
treated as a special case for terminating the validity of the employment contract —
termination of the employer’s existence in accordance with the law.!*! The reasons for
the termination of the employer’s existence (trade company) can be classified into three
categories: automatic termination; termination based on the partners’ decision, ie
shareholders’ decision; and termination based on a court decision. ! In practice, the
‘closure of the undertaking’ can be carried out via liquidation or bankruptcy procedures.
The rules on the liquidation procedure are provided in the Law on Trade Companies
(Baxon sa mpeosckume Opywmea).'* This Law stipulates that if no bankruptcy
procedure is initiated following the issuance of the decision for termination, the
commercial entity shall undergo a liquidation procedure!* Any aspects related to the
bankruptcy procedure are regulated in the Law on Bankruptcy (3axon 3a cmeyaj)t

135 See Art 96 of the LLR.

13 The present case concerns the cancelation of the employment contract of a construction engineer.
The Court found that the decision adopted by the defendant (employer) on the termination of the
plaintiff's (employee) employment contract for business reasons did not contain an explanation of the
reasons for dismissal which would result in the reduction of the number of employees. In addition, the
defendant did not prove that the employee could not be offered continuation of the employment
relationship in accordance with Art 96 of the LLR. See Decision of the Basic Court in Radovish, PO. 6p.
21/13 of 10 October 2013.

137 See Art 97 of the LLR.

P9 In this particular case, the claimant (employer) terminated the employment contract of the
respondent (employee) for business reasons (economic, financial and technological changes), resulting
in the redundancy of the employee’s post - locksmith. It was found in the proceedings that the employer
had not provided evidence of the claim that the post had become redundant (was abolished), nor did it
provide a systematic description and records of the posts based on which the assessment could be made
on the non-existence of a suitable post for reassignment that corresponds to the employee’s qualifications.
See Decision of the Basic Court in Resen, PO-27/13 of 10 February 2014,

139 See Decision of the Basic Court in Tetovo, PO. 6p. 42/2013 of 03 July 2013 rop.

140 See Decision of the Basic Court in Kratovo, PO. 6p. 49/12 of 18 February 2013 roguma.

1 See Art. 62, para 1, point 3 of the LER.

142 See M Henxor and T Benmuarern, Ilpaso na [pywmeama, (USAID, 2008, Cxomje) 407.

“Law on Trade Companies (3axon 3a mpeosciume Opywmea) (Cn. secmyk Ha PemyGmixa
Maxenonuja, 6p.28/04).

"4 Art 538 para 1 of the Law on Trade Companies.

"> Law on Bankruptcy (3axon 3a cmeuas) (Cryxben Becrik na Perrybmuxa Maxenouuja, 6p 34/2006).
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Hence, the employment coniracts concluded between the employee and the employer-
debtor cease to be valid on the date of the commencement of the bankruptcy
procedure !¢ Positioning ‘termination due to the cessation of the emp'loayer in accor-
dance with the law’ (ie ‘closure of the undertaking’) along with terminations other than
the termination of the employment relationship ‘by dismissal’ limits :the emplwegs from
seeking adequate employment protection (for example, in the exercise of their rights to
a notice period, severance pay, etc).

The leI;al rules for termEnZtion in case of a ‘transfer of undertakin.g’ are drafted in
compliance with EU Directive 2001/23/EC on safeguarding e‘mployee rlghts in the event
of transfers of undertakings, businesses or parts of undertakings or businesses. The Law
on Labour Relations ‘prohibits’ dismissals of employees in cases qf trg,nsfers of under-
taking, but ‘allows’ dismissals for economic, technological or organisational reasons that
require changes to be made to the workforce.” As re'gard.s .‘the rules on transfer§ of
undertaking, the labour legislation of North Macedonia 1mphc1.t1y refers to ‘outsourcing
and the possible legal consequences for the employmenfc relat19nsh1p of the employees
employed with the transferor. The Law on Labour Relations stipulates that:

in the event of the transfer of activities or tasks or part of the;e from thel ?mployer
(transferor) to another employer (transferee), the rights and obligations ‘derzvmg from
employment shall be fully transferred to the employer (trclmsfer.ee). The transfer of the
rights and obligations deriving from the employment relationship takes place re.garflless
of the legal reason of the transfer and regardless of the facf Wﬁether the ownership .rzghts
are transferred to the transferee or not. The tasks and activities related to production or
service provision or similar activities offered by the legal entzt?/ or naturql person on
their behalf and their responsibility in the facilities or premises determined ]I‘ZBr the
performance of their work shall be considered tasks or activities of the employer.

In practice, the legal consequences in relation to the employee.s that arise gﬁer the
transfer of the activity/task has taken place are diametrically opposite to those stipulated
in the Law. If the employer decides to ‘outsource’ a certain activity or task.to an -ex‘ternal
contractor (regardless whether the activity is capital—igtensive or labour-intensive), the
employment contracts of the employees who were previously employed by the employer
organising the work are terminated, or are taken over by t.he new em?loyelz,g but under
different (deteriorated) conditions than the employees’ previous conémons.

The Law on Labour Relations explicitly stipulates three alternatives that .shoul.d be
taken into account by the employer for the extension of the employment relationship of
the employee (ie offers to the employee) before termination of th‘e -e‘rnployment contragt
by dismissal for business reasons. The first alternative is the posstbzllt)’/ of employr_nent Yy
another employer to carry out work that corresponds to the emplf)yee s quahﬁcagons. In
that case, the employee is hired without the employer previously announcing ‘the_
vacancy, taken over by another employer and concluding an employmept contr}altct
with that employer.!®® The Law does not specify whether employmex}t with ap;)lt Er
employer refers to an employer within or outside the group of companies to which the
current employer belongs.

16 See Art 166 para 1) of the Law on Bankruptcy.

147 See Art 68-g, para 4 of the LLR.

148 -a, para 4 of the LLR.

149 EZZ ?r;(ﬁamaﬁmeﬁ, Jb Kosaveemk and A Pucroscxy, Sawimuma na npasama na spgﬁomeﬂucmgbjz
cyuaj wa  npoMeHa  HA pabomodasarom 60 Penybnuxa Maxedonuja 1 Penybnuxa P
(Komnapamusna Ananusa), (Cxorte, lenoro Ilpaso, 6p.37, 2017) 221.

150 See Art 96, para 1 point 1 of the LLR.
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Prior to termination of the employment contract for business reasons, the employer
may offer the employee a new employment contract.'> Neither the Law on Labour
Relations nor case law resolve the dilemma whether the offer of a ‘new employment
contract’ (Article 96 para. 1, point 3) is identical or different from the ‘offer of a new
modified employment contract prior to dismissal’ (Article 78). In the authors’ view,
these two legal concepts are equated and, as a consequence, the rules that apply in the
event of ‘an offer of a new modified employment contract prior to dismissal’'52 should
also apply in the event of an offer of a ‘new employment contract’ by the employer prior
to termination of the employment contract for business reasons.

Finally, prior to termination of the employment contract for business reasons, the
employer may provide the employee with professional training (training, retraining or
upskilling for work with the original employer or with another employer).15

The Law on Labour Relations of 2005 has not ‘touched’ upon aspects related to the
selection of employees due to business reasons, including in case of collective redundan-
cies.' The legal void has been settled in case law by the competent courts, which have set
down the compulsory application of criteria for the selection of employees with the right
to priority for safeguarding employment, which is of significance primarily when several
executors are employed in a certain post and the post is not made redundant.!>®

Referring to international labour standards, the courts in the event of dismissal due to
business reasons require employers fo specify certain criteria in advance (prior to the
dismissal) for the selection of employees whose employment relationship shall be termi-
nated.!®® It is up to the employer, which criteria will be used for selection. The employer is
entitled to determining the criteria. The courts are firm in their position that prior to
dismissing employees for business reasons, the employer must have selection criteria in
place that were determined in advance (prior to dismissing the employees) to make the
dismissal more transparent. If a collective agreement that provides for selection criteria of
employees to be dismissed for business reasons does not apply to the employer, the
employer would be obliged, prior to the commencement of the procedure for termination of
the employment contracts due to business reasons, to determine certain criteria and
measures in an internal act, and apply such criteria and measures. 1>

The Law on amending and supplementing the Law on Labour Relations of 29 July
2018 stipulates the following selection criteria for dismissal due to business reasons: the
criteria arising from the need for efficient operations of the employer, vocational
training and qualifications of the employee, work experience, work performance, the
type and significance of the employee’s post, the length of service and other criteria
determined in the collective agreement, including the criteria for the protection of
disabled persons, single parenis and parents of children with special needs, whose
employment contract is terminated for the same reasons.!®® In practice, there are several
collective agreements (concluded primarily at branch level, that is, department level)
stipulating criteria and measures for the selection of employees with the priority of

151 See Art 96, para 1 point 3 of the LLR.

132 See above, section B.IL

153 See Art 96 para 1, point 3 of the LLR.

15 Art 7 of the latest Law on amending and supplementing the LLR of 29 June 2018 introduces a new
provision that specifies certain selection criteria. The provision is vague and unclear from a terminological
Pperspective.

'** Judgment of the Supreme Court of the Republic of North Macedonia, Pep.6p.812/98 of
20 Novernber 1999.

18 See Decision of the Basic Court in Tetovo, PO 6p. 42/2013 of 03 July 2013 rop.

157 See T Tomanosuk and B Tomaxosuk (n 55) 111.

18 See Art 7 of the Law on amending and supplementing the Law on Labour Relations of 29 June 2018.
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retaining their posts. The main criteria included in the mgjozity of collective agrgemgeﬁts
are: vocational training and qualifications, length of service, type and mlge of the p\ggi«;
work results, age and similar criterial%? Some collective agrfeemen.ts. provide for certain
social criteria (such as health condition or economic and soczal_ position of the employee),
but although these are stipulated in the agreements, such cm‘.tefrl'a gre given hi:ss valie
compared to the other criteria mentioned above.'® Each individual lcnteno?f thaé
applies at the employer carries a certain number of points. Those eénp ofyee§ i egte
by dismissal/collective redundancy who are a}located the highest number of points, have
priority in retaining their employment. Since the LLR does npt prlon"use certain
selection criteria in relation to others and employers are.n,ot reqmre@ to give a hlgh.er
value to ‘social criteria’ in comparison to the ‘other criteria, the selection criteria are in
practice regulated in a way that is more suitable for the employers. I-n tha'rt sensle, h1%herr
value is assigned io criteria such 515 vocational iraining and qualifications, length of
i mance and results, etc.

Se?}f: 71:{)(;ﬁ€:;if3012tion of North Macedonia gives workgrs’ representat?ves a hsigiiﬁcant
role, especially in relation to the procedures for collective redundancies. T e Law on
Labour Relations envisages substantial and formal aspects r.ela“ted to participation
(information and consultation) of workers’ representatives, a-hglﬁsllng its content with
the content of EU Directive 98/59/EC on collective redundancies.

E. Formal and Procedural Requirements

The Law on Labour Relations does not provide a de‘tailed s_peciﬁca.tion of thf:
procedure to be implemented prior to dismissal.. However, in pr-actl.ce, ‘t}llqe empl?yer is
usually required to establish the factual situation before. terminating t fe emglpy}rl?e $
employment contract.'? Employers most frequently err in the process o esc‘lta is Tlg
the facts to assess the employee’s conduct or his or her work perforr.nan‘ce lue tot e/
lack of a legal obligation on the part of the employer to hqld a pre—dlsml}slsa 1mee‘ﬂ?gf
hearing of the employee. The procedure of termina‘gon by dlsmlsfgal lacks the element o
an ‘adversarial procedure,” which seems necessary in the§e cases. | collective

The requirement of a pre-dismissal meeting/hearing is 1pcluded in sever? o ic 1{)76
agreements. Certain collective agreements stipulate the right of the employee (')tten
heard,'64 others, explicitly envisage the right of ’[h? employee to issue alwn o
statement on the alleged violation of the rights and duties derived from the employment

o . "

159 Collective agreements that envisage such criteria are: Collective Agrgement faor nti;eu]}‘:ao)(-)dcl(ﬁﬁisﬁx

0 semjodencmeo u npexpambena UHOYC ;
(Konexmusen Jlozosop 3a epabomenume 0 . : i
i mexcmunna uHoycmpuja Ho Feny
Agreement for the Textile Industry (Konexmusen Jlozosop 3a : o
Mgmceboﬂuja); Collective Agreement for Public Facilities for Children in the areas of care and ed:ncz;;i o
Achildren (Konexmueen Jlocosop 3a jasHume ycmanosu 3a deua 60 dejHocma 32pudicyearve i 60
j j deyama), etc.

na deyama u 60 JejHOCMA 0OMOD U pexpeayiya Ha el . Ot

160 béollective agreements that include such criteria are: Collective Ag‘reement of Cpmpan:;sc (c),mmod_
Monetary Intermediation and the Activity of Intermediation in Operations with Securities anae'Hocma .
ity Contracts (Koneimusen Jlozosop 1a Opywmeama 00 0pyz0 MOHEMAPHO nocpebﬁlsagﬁe 12 ‘ iement o
nocpedysarwe 60 pabomervento 60 xXapmun 00 apedHocm 1 CIOKOBY dozosopu); Collective Ag o on
Culture (Konexmueen [ozosop 3a xynmypa); Collective Agreement for Elementary
(Konexmugen J[02080p 3G 0CHOSHOIMO obpasosarue 60 Peny6ruKa Maredoruja), etc.

161 See Arts 94-a and 95 of the LLR.

162 See Tomanosuk (1 87) 71.

163 See Tomanosuk (n 80) 157. voop a2

164 For example, see Art 24 of the Collective Agreement for the Food Industry (KonexmuéeH Hozoeop

spabomenume 00 3emjo0enCNE0 U npexpambena undycmpuja).
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relationship,'s® while others provide for the possibility of both an oral hearing (which is
put on record) and a written statement of the employee !5 The importance attributed to
the employer’s duty to hold a pre-dismissal hearing (if required by the applicable
collective agreement) is also recognised by the competent courts.'s”

The employer is required to state the reason for dismissal in the decision for
termination of the employment contract by dismissal as provided in the law, collective
agreement or employer’s act. Additionally, the Law on Labour Relations stipulates the
employer’s duty to prove the validity of the reasons for dismissal and to state these in
the explanation of the notice.!®® This duty of the employer is substantial, since the
explanation in the notice of dismissal is subject to evaluation during the court proceed-
ings. In practice, general formulations and explanations are often used in notices of
dismissal, and it is impossible to determine whether, when and how the employee
violated workplace discipline. Such serious shortcomings invalidate the dismissal notice
and result in its annulment.!®® Notices of dismissal for business reasons that do not
provide for an explanation and where the business reasons do not justify the reduction of
the number of employees are also deemed invalid'”® In addition to providing an
explanation of the reasons for dismissal in the notice of dismissal, the employer is
required to depict the procedure followed prior to the employee’s dismissal.

The notice of dismissal must be issued in writing.!”! The employer must explain the
reason for termination of the employment contract in writing, as well as state the legal
remedies available to the employee and his or her rights arising from insurance against
uneraployment in accordance with the law.!”

The Law on Labour Relations regulates the procedure for delivery of the notice of
termination in detail. The employer can deliver the notice of termination in one of three
ways. He or she can hand the notice of termination to the employee in person, usually
at the employer’s premises.!”> The notice of termination can also be delivered to the
employee’s permanent or temporary residence from where the employee travels to and
from work every day.!7* In that case, the notice of termination is usually delivered by
mail with an enclosed letter and a return receipt. The third option of delivery of the
notice of termination is announcement of the dismissal on the notice board at the
employer’s headquarters. This form of delivery is used when the employee refuses to
accept the dismissal notice in person or cannot be reached at his or her address of
residence from where he or she travels to and from work every day (except in case of
justified absence from work) or if he or she does not have a permanent or temporary
residence in North Macedonia. Upon the expiry of eight working days from the date on

165 For example, see Art 23 of the Collective Agreement for the Leather and Shoe Industry of North
Macedonia (Konexmusen J[o2080p 3a xosxcapcka u wesnapcxa unoycmpuja ua Penybnuxa Maxedonuja).

166 For example, see Art 81 paras 3 and 4 of the Collective Agreement of Companies of Other Monetary
Intermediation and the Activity of Intermediation in Operations with Securities and Commodity
Contracts (Komexmueen IJoeosop Ha Opywimeama 00 Opyz0 MOHEMAPHO nocpedysare 1 0ejHOCA HA
nocpedyeatve 60 pabomersemo 60 xapmuy 00 8PeJHOCHL U CINOKOBL 002060p1).

167 Wit Decision No 8/13, the Basic Court in Strumica annulled the notice of termination of the
employment contract, since, inter alia, the Employer’s Disciplinary Commission failed to substantively
verify the facts (by pre-dismissal hearing of the claimant, ie the employee), which the assessment of the
employee’s conduct was based on.

168 See Art 72 of the LLR.

169 See Tomanosux (n 80) 161.

170 See Basic Court in Radovish, PO. 6p. 21/13 from 10 October 2013.

17 Art 74 para 1 of the LLR.

172 Art 74 para 2 of the LLR.

173 See Art 75 para 2 of the LLR.

174 Tbidem.
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which the announcement is published on the notice board at the employer’s premises,
the handing over of the notice of dismissal will be considered to have be:en completed 175

73 The Law on Labour Relations neither explicitly allows, nor prohibits ‘the .employee
from choosing a legal representative during the procedure prior to termination of t‘he
employment contract by dismissal (for example., in the pre—dlsmlsga]: hearmg), Unlike
for the stages of the procedure prior fo disrmissal, thel Law explicitly envisages the
possibility of the employee to choose a legal representative in case of objection to the
notice of termination (that is, during the so-called internal prgcedure for protection of
the employee’s rights deriving from the employment relationship). Thte employee can be
represented by the trade union upon request.!’® He or she has the r‘lgh‘t to representa-
tion by the trade union both in the procedure that apphes. when filing an objection to
the notice of termination with a notice period,V”” as well as in the prlocedurle that gpphes
when filing an objection to the notice of termination withOLrF a notice period or in case
of suspension from service with the employer.t”® In prgctlFe, the employee may be
represented by a lawyer during the procedure prior to dlsrms'sal as well as during the
procedure after having filed an objection to the notice of ‘terlTn.nanon. o

73 The employee may file an objection (npuzosop) 1o tbe <_1661310n of termination of the
employment contract (ie notice of dismissal). The objection shall be .subm1tf:ed1 7t90 the
managing body, ie, the employer, within eight days fr(?m the d'ate. of its receipt.!”? The
objection can have suspensive effect (cycnensusno dejemeo), ie it shall postpone the
enforcement of the decision on dismissal (in cases when the employer ‘terml.na‘tes the
employment contract with notice),'™ or not (in cases when the emplgyer terminates the
employment contract without giving notice or when the emplo.yee. is susper}ded frc?m
duty). The period during which the objection can be filed is hrr-ntedu Finally, the
objection against the decision of termination has the effect of devo'lutzon @eeonym_usuo
dejcmso), regardless of the fact whether the employment coptract is terminated x’mth or
without notice. This in principle means that the ‘secor_ld (hlghe.r) instance body of the
employer is in charge of making a decision on the objection Wl,thln.the. term prow(;ifsc}
by law, namely eight days from the date on which .the er.npbyee s objection was filed.
If the employer (ie second instance) issues a decision within the term provided by law,
his or her decision shall be treated as the final decision. The empl(?yer. can take one of
three possible final decisions. The employer can 1) .reject the‘ ob?ectlon as untulnely,
2) decline the objection as unjustified, or 3) agree with th.e objection. If the emp oyerf
agrees with the objection, the final decision might nullify (ex .tunc) the notice o
termination or annul the notice of termination, thereby returning the case to (;he
employer’s ‘body of first instance’ for re-evaluation.lsz. T}.1e emplc?y_er can zﬁso .mhot 1f);
the disputed notice of termination by providing a meritorious decision on the rights 0f
the employee. The notice of termination is then usually replaced by a noltgl?’ce 0
imposition of a fine (if disciplinary liability of the employee applies to the case). s

74  The labour legislation of North Macedonia does not recognise the concept ©
‘vevocation’ of the rendered decisions on termination by dismissal.

F. Notice Periods

I. Minimum Notice Periods and Admissible Dates of Termination

In case of termination of the employment contract by the employer, the duration of the 75
minimum notice period (Munumanen omuazen pox) depends on the number of employees
whose contracts of employment are terminated. If the employer terminates the employ-
ment contract of an employee or of a ‘small number’ of employees, the notice period is
one month; it is two months if more than 150 employees or five per cent of the employer’s
total number of employees are dismissed.!® In practice, the relation between the ‘number
of employees’ as an integral part of the formula to determine the minimum notice period
and the length of the minimum notice period raises certain dilemmas. The dilemmas
relate primarily to the term ‘small number of employees’ and the need to specify said
term.'®5 A ‘small number of employees” (with the right to a minimum notice period of
one month) refers to any number of employees between one and less than 150 employees,
or five per cent of the total number of employees. The potential problem in practice is
caused by the wide numerical range used to determine the total number of employees
whose employment contracts shall be terminated with a minimum period of notice of two
months. Taking into consideration that the number of employees whose contract of
employment shall be terminated with a minimum notice period of two months is
determined in a different way (at least 150 employees or five per cent of the total number
of employees), it is unclear what the minimum notice period is if the employer dismisses
an individual employee and has a total number of 20 employees (that is, five per cent of
the employer’s total number of employees). In determining the duration of the minimum
notice period (either one or two months), the Law on Labour Relations does not
distinguish between the reasons for dismissal (personal reasons, reasons attributed to the
employee’s own fault, business reasons). In practice, the minimum notice period of one
month is mostly applied in cases of dismissal due to reasons attributed to the employee’s
own fault (ie less severe disciplinary violations) and as a consequence of the ‘individual
features’ of the employee’s disciplinary liability, whereas the application of the minimum
notice period of two months is more frequently found in cases of dismissal for business
reasons and/or collective redundancies.

The notice period commences on the date following the day the notice of termination 76
of the employment contract has been handed to the employee.’® The duration is
calculated in calendar days rather than working days.

II. Legal Principles

The principle of seniority is not included in the labour legislation of North Macedonia. 77
Consequently, the length of the notice period is unrelated to the length of the employee’s
employment relationship with the current employer, or the employee’s total length of
service. However, the lack of statutory provisions on the application of the principle of
seniority does not preclude the possibility of regulating it in a collective agreement.18”

175 See Art 75 para 3 of the LLR.

176 See Arts 91, para 6, and 93, para 5 of the LLR.

177 See Art 93, para 5 of the LLR.

178 See Art 91, para 6 of the LLR.

179 See Art 181, para 4 of the LLR.

180 See Art 93, para 3 of the LLR.

| 181 See Art 181, para 5 of the LLR.

182 Gee T. Tomanopuk and B Tomanosux (n 55) 217.
183 Thidem.

184 See Art 88 para 2 of the LLR.

185 See T. Tomanosuk and B Tomarosnk (n 55) 88.

185 See Art 89 of the LLR.

8 For example, Art 71 of the Collective Agreement for Culture stipulates that the length of the
notice period is up to one month (if the employee’s length of service is from one to nine years), two
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111, Contracts with a Probation Period

The Law on Labour Relations does not include provisions on notice periods in cases
when the employer terminates the employment contract due to failure to succe§sfully
complete the probation period. Such a dismissal should be treated as a dismissal without
notice.

IV. Periods of Notice and Freedom of Contract

Aside from the notice periods provided by law, the employee and the employer
may terminate the contract of employment within the cqntractually agregd notice
period.’88 The Law on Labour Relations explicitly proyuieg for the option of a
contractually determined notice period in case of re.51gnat1(-)n. by the .employ'ee_
However, its length cannot be less than the legally provided minimum notice Penod
of one month, nor may it exceed the legally provided maximum .DO'[ICE period of
three months.'® Certain collective agreements provide for specific reasons apd
circumstances that may serve as a basis for an extension of the length of the notice
period up to the maximum limit of three months.1‘9° N

The contracting parties have limited freedom in determining the length of the
notice period in case of termination of the employment contract by the e.mploye.r. The
Law on Labour Relations only stipulates the minimum, but not the maximum 1.1m1t of
the duration of notice periods. Therefore, no legal obstacle exists to extending the
duration of the employee’s notice period to more than one month, ie two months
(conditioned by the number of employees whose contracts of employment have been
terminated). .

Additionally, the employer and the employee may agree on pecuniary COmpensa-
tion instead of a notice period.'! According to the law, th)e replacement of the notice
period by pecuniary compensation, and thus the .‘release of the employee fromA (‘;hce1
obligation to perform work during the notice period, cannot be ugllaterally dec1f e
by the employer, but must be mutually agreed by both.contra.ctmg. parties. I 2}111’1
agreement for pecuniary compensation instead of a notice period is reached, L ﬁ
employer will be required to pay the pecuniary compensation fo the employee wﬁt
the delivery of the notice of dismissal, that is, on the flate the employment contra}i
is terminated.1?? In practice, the pecuniary compensation amour.1t5 to the salary the
employee would have been entitled to during the notice period, hald he or dswes
continued to carry out his or her work-related tasks dur1qg the ‘notlce perloh. )
This option is occasionally found in collective agreements, which go “one step further

i lovee’s length of service is from 10-15 years), and up to three months (if the
Ienn(l)lr)llt(};;ei’lsf ltehne gtehmff serice is %Ver 15 years). Stipulations with identical content can alsfc; be fou)rql;ifg}
Art 66 of the Collective Agreement for Primary Education and Art 63 of the Collective Agreeme
Secondary Education.

188 See Art 87 of the LLR.

189 ara 1 of the LLR. - o

190 %Zer Ael}’itaii’)lg, if the employment contract is terminated by a person with special rlg;llt: WE:,?SZ\
obligations, the notice period is three months, unless the .employer and the employee adglre:()i e
(see Art 97, para 3) of the Collective Agreement of Companies of Other_ Monetary Intermediati
Activity of Intermediation in Operations with Securities and Commuodity Contracts).

191 Ayt 90, para 1 of the LLR.

192 Art 90, para 2 of the LLR.

193 Gee T Tomanosuk and B Tomanosuk (n 55) 80.
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by determining the amount of salary compensation to which the employee is entitled
during the notice period.!?

During the notice period, the employer is required to give the employee the option to
use paid leave from work to look for a new job. Such paid leave shall amount to four
hours during the work week!'® According to some collective agreements, the total
amount of time an employee can take paid leave with the purpose of looking for a new
job is to be determined by the employer (with the employee’s consent),'® other
collective agreements state that the time is to be determined by the employee (with the
employer’s consent),'”” while still other collective agreements provide that the time of
such paid leave is to be determined exclusively by the employer (ie, unilaterally).1

G. Involvement of Specific Bodies

De lege lata, trade unions/workers’ representatives play a significant role in the
participation procedure (information and consultation) in case of collective redundan-
cies. The Law on Labour Relations states that the information and consultation
procedure commences as soon as the employer expresses the intention to carry out
collective redundancies, which must be at least one month prior to the commencement of
the collective redundancy.'®®

The information procedure consists of the provision of all relevant information to the
trade union/workers’ representatives by the employer prior to the commencement of
the consultations.?®® This information includes the reason for the dismissals; the number
and categories of employees being laid off; the total number and categories of employees
employed and the period for when the layoffs are planned?® Such information ought to
be an integral part of a written notification provided by the employer, which marks the
commencement of the information and consultation procedure with the workers’
representatives prior to the commencement of the collective redundancy. In practice,
such written notification should be supported by evidence, clearly stating the reasons for
the cessation of the need for the employee, along with other relevant information in
accordance with the Law on Labour Relations.

The consultation procedure entails finding methods and means to mitigate the
negative consequences of the collective redundancy for the employees.®? The ultimate
goal of the consultation procedure is to reach an agreement’ between the employer and
the workers’ representatives, which should refer to accompanying social measures to
support the redundant employees in re-employment or training, in case collective
redundancy is unavoidable.?® The Law on Labour Relations does not specify how the
consultation procedure is to be conducted (orally or in writing) and the extent to which
the parties shall be involved in the consultation procedure. Consequently, it appears that

194 For example, salary compensation for the duration of the notice period amounts to the salary the
employee received until then (Art 72, para 2) of the Collective Agreement for Culture and Art 26, para 2)
of the Collective Agreement for the Chemical Industry).

195 See Art 92, paras 1 and 2 of the LLR.

196 See Art 98, para 2 of the Collective Agreement of Companies of Other Monetary Intermediation and
the Activity of Intermediation in Operations with Securities and Commodity Contracts.

197 See Art 110, para 2 of the Collective Agreement for Social Protection of North Macedonia.

198 See Art 37, para 1 of the Collective Agreement for Employees of the Agriculture and Food Industry.

199 See Art 95, para 2 of the LLR.

200 Tbidem.

20! See Art 95, para 4 of the LLR.

202 See Art 95, para 3 of the LLR.

203 Ihidem.
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the details on the implementation of the consultation procedure are left to the will of
the employer and the workers’ representatives as parties participating in this pr@cecdure,
In practice, consultation is usually followed by the delivery} of a so cailed “draft
programme for setiling the rights of the redundant employees’ (Haupm npozpama sa
pewiasaive HA NPABAMA HA PAGOMHUUUME 30 UUja paboma npecmarnana nomp('aéama)
by the employer.2® However, Macedonian labour legislation does not prescribe the
existence of such a ‘programme’, nor does it regulate its content. Furthermore, the
extent to which the parties shall be involved in the consultation procedure, ie whether
the consultations shall be reduced to a simple exchange of opinions or shall include a
more in-depth form of dialogue between the parties, remains unclear.

Legislation on employee protection against dismissal does not regulate the right to
co-determination in a systematic and comprehensible manner. The amendments to the
Law on Labour Relations of 2013, which introduced a ‘broader package’ of provisions
on the protection of women against employment discrimination and special proteC“tion
of employees who are on maternal or parental leave, also induded a.ban. on termina-
tions of employment contracts of employees in such or similar sﬁua’{mps without
previous consent of the trade union of which the employee is a member, or if no union
has been established with the employer or the employee is not 2 member of the trade
union, without the previous consent of the competent labour inspectolr.zo.5 According to
current legislation, the process of co-determination of the trade union or of the
competent labour inspector in the procedure of termination of the employngent contract
of ‘special groups of employees protected by Law,’ may result in three different ?'e.gal
consequences: 1) refusal of consent, 2) consent or 3) failure to express any position
within a period of eight days as provided by law. In the event that the trade union or the
competent labour inspector does not give consent to the termination of the employment
contract, the employer may, within a period of 15 days from the date of publication of
the refusal of consent, initiate a procedure for re-consideration by a court decision or
arbitration award 2% However, if the competent bodies give their consent or if they do
not state their opinion about the termination within the period provided by law, the
notice of dismissal will be considered valid and the employer will have thus received
consent to terminate the employment contract.*””

A similar form of co-determination exists in the dismissal protection procedure of
trade union representatives.?®® The procedure for termination of the employme.nt
contract of a trade union representative includes a mandatory request to seek prior
consent for the termination from the union. The union has eight days to issue its
opinion ‘in favour of or ‘against’ the termination of the union representative’s .eml?loy—
ment contract. If the union does not issue its opinion ‘in favour of or ‘against th’e
termination within eight days, it shall be deemed to have agreed with the employer’s
decision.2%° If the union does not give its consent, the consent may be substituted by a
court decision.? '

The involvement of public authorities primarily exists in the procedure .for protection
of employee rights in the event of collective redundancies. According to North

204 Gee T Tomanoenk and B Tomanosuk (n 55) 98. .

205 See Art 4 of the Law on Amending and Supplementing the Law on Labour Relations (Cn BecHUK HA
Peny6mixa Maxegonnuja, No 13/2013).

206 See Art 101, para 7 of the LER. _ below

207 More on dismissal protection of employees in case of maternity or parental leave, see beio
section H.I ‘

208 More on dismissal protection of union representatives, see below section H.I

209 See Art 200, para 4 of the LLR.

210 See Art 200, para 5 of the LLR.

348 Kalamatiev/Ristovski

§ 23. North Macedonia

Macedonian labour legislation, ‘public authority’ in this regard entails ‘the service
responsible for employment intermediation’, ie, the Employment Agency of North
Macedonia, (Azenyuja sa spabomysarwe na Penybnuxa Cesepua Maxedonuja). Pursuant
to the Law on Labour Relations, an obligation is imposed on the employer to notify the
service responsible for employment intermediation in writing, upon completion of the
consultations with the workers’ representative. In the same provision, the Law further
stipulates that the notification should include all relevant information related to the
planned collective redundancy and the consultations with workers’ representatives, in
particular the reasons for the dismissals, the number of employees being laid off, the total
number of workers with the employer, and the period within which the layoffs are to
occur. 2

Notification of the Employment Agency about the planned collective redundancies
already constitutes a notice of collective dismissals by the employer, which includes
individual notices of termination of the employment contracts of employees.

The Employment Agency may, under such circumstances, ‘temporarily suspend’ the
legal consequences that derive from the notice of collective dismissals, ie it may postpone
the time period from the legal (de jure) to the factual (de facto) termination of the
employment relationship of the employees affected by the collective redundancy by up to
30 days, or, upon request, up to 60 days, provided that the problems arising from the
planned dismissals cannot be resolved within the initial period.?? For the duration of this
time period, the Agency shall seek for opportunities to provide assistance and intermedia-
tion services in employment to the redundant employees in accordance with the law (in
particular, the Law on Employment and Insurance Against Unemployment).2!3

H. Specific Dismissal Protection

I. Protection for Specific Groups

1. Civil Servants

The term ‘administrative servant’ (admunucmpamueen cnyxcenux) refers to all
persons who establish an employment relationship to perform administrative work in
State and municipal bodies, as well as other State organs and institutions.'* The legal
regime for dismissal protection of administrative servants differs in several aspects to
that of employees covered by the general provisions for employment relationships. The
Law on Administrative Servants (3axou 3a admunucmpamusny caymbenuru) does not
include the notion of ‘dismissal’. A unilateral termination of the employment relation-
ship (ie dismissal) for this category of employees is put in the context of a disciplinary
liability and is qualified as the most severe disciplinary measure issued under the
conditions and procedure provided by law.

In comparison to the Law on Labour Relations, the Law on Administrative Servants
provides for a more detailed gradation of disciplinary liability of administrative servants,
thereby stipulating pertinent disciplinary measures related to the type of disciplinary
liability which may arise in the form of ‘disciplinary irregularity (ducuunnumcia
eypedrocm) and ‘disciplinary offence’ (Oucyunnuncxky npecman).?'> Whereas disciplin-

AU See Art 95, para 6 of the LLR.

212 See Art 95, para 8 and 9 of the LLR.

213 See Art 95, para 6 of the LLR.

14 Sce Art 3, para 1 of the Law on Administrative Servants (LAS).
45 See Art 71 of the LAS.
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ary irregularity is a less severe viglation, disciplinary Qﬁe:f}ce is co;ns"zderedfa mm@i;sev.er‘e
form of violation of workplace discipline, work tasks or the reputation of the institution
or of the administrative servant.?!® The consequence of disciplinary irregularity cannot
be termination of the employment relationship (dismissal). The en’}ploymenfi rfﬂa.‘ﬂon-
ship can only be terminated if the administrative servant c?ommrt.ted a disciplinary
offence?l? when there were harmful consequences for the m§t1:tut10p and when no
mitigating circumstances were found on the part of the admm@ratwe servant who
comumitted the offence2! Compared to the Law on Labour Relations, which does not
envisage a detailed procedure prior to the termination of the employmen‘t contract, .the
Law on Administrative Servants specifies who is entitled to submif 2 propos.al to 11*.11t1‘ate
a disciplinary procedure against an administrative s.eryant..219 Further?no.re,v it entails the
compulsory establishment of a Disciplinary Commlss.lon in case of d15c1phnary pffenFe,
detailing its structure and competencies and emphasises ‘t.he right of thg. admlm.stratwe
servant in a disciplinary procedure to personally state his or her position against the
alleged disciplinary offence.”

2. Workers’ Representatives

The Law on Labour Relations provides for special dismissal protecﬁon of trade un'}on
representatives??! The employer is explicitly prohibited from reducing a trade union
representative’s salary or to terminate his or her contract of employment due to trade
union activities??? However, this prohibition does not prevent th.e .employer from
terminating the employment contract of a trade union representative if )qstlﬁed reasons
for dismissal with or without notice exist. The Law on LabO}ll‘ Relatlons envisages
special protection for trade union representatives prior to d1§m1ssal and a sPeqal
procedure for terminating the contract of employment. The spemal'protectlon prior t)o
dismissal shall apply throughout the entire period of the trade union representative's
term of office, and at least two years after its expiry?® The 'health and safety
representatives of employees are also entitled to special pro_te;tlon.m the employm_ent
relationship. Dismissal protection for this group of workers is identical to that of union
representatives.?!

3. Particularly Vulnerable Persons

The group of particularly vulnerable persons entitlefi to special dismissal protec}:ion
includes employees who are pregnant, recently gave birth, are on parental leave,d av(e1
recently adopted a child, paternity leave, adoption leavle, an‘d those who hav§ lre d‘uce
working hours to care for a child with developmental impairments and special e uc;;
tional needs, and absence from work to care for a child up to the age of three years. .
An employer may not terminate the employment contracts of these categories 0

216 See Arts 72, para 1 and 73, para 1 of the LAS. o

27 Art 73 of thl; Law on Administrative Servants enumerates 27 cases of disciplinary offence of the
administrative servant.

218 See Art 74, para 2, point 3 of the LAS.

219 See Art 77 of the LAS.

220 See Art 76 of the LAS.

221 See Art 200 of the LLR.

222 See Art 200, para 2 of the LLR.

223 Ayt 200, para 6 of the LLR. ‘

224 See Art ZI; of the Law on Safety and Health at Work (3axon 3a Gesbednocm u 30pasfe npu paboma)
(Cr Becrnx ma Perrybnmka Maxemonuja, No 92/2007).

225 See Art 101, para 1) of the LLR.
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employees if the reasons for termination are related to their circumstances, ie for
absence from work, and in all other cases that may be treated as justified reasons for
dismissal. The only exception to such prohibition of termination is cases of employee
misconduct, ie reason attributed to the employee’s own fault, which warrant termina-
tion of the employment contract without giving notice.??® However, even in such cases
(ie cases of dismissal for severe violations of contractual obligations, ie violation of
wotkplace discipline or of work duties), the employees who fall under the category of
particularly vulnerable persons are entitled to special dismissal protection. The special
dismissal protection of these categories of employees entails mandatory co-determina-
tion of the trade union/competent labour inspector, ie limitation of the employer’s
freedom to terminate the employment contract of such employees by requiring the
employer to obtain prior consent for the dismissal.2?

II. Protection Due to Specific Circumstances

1. Transfer of Undertaking

Employees in North Macedonia, de lege lata, are entitled to dismissal protection in
the event of a transfer of undertaking (change of employer).??® However, apart from the
general prohibition of dismissal of employees due to the transfer itself, frequent
examples of misuse of this prohibition of dismissal exist in practice*®

J. Legal Consequences

I. Consequences of Lawful Termination

The labour legislation of North Macedonia only guarantees the right to severance pay
to employees in case of termination of the employment contract by dismissal for
business reasons, including collective redundancies.

The right of employees to ‘severance pay’ (ucnpamuuna) in the event of dismissal for
business reasons should not be confused with the right to receive ‘severance pay’
(omnpemuuna) when retiring. Although the employer is required to pay a one-time
pecuniary compensation to the employee in both cases, ‘severance pay’ in the event of
dismissal for business reasons is calculated on the basis of the amount with the lowest
threshold provided by law, while the calculation and payment of ‘severance pay when
retiring is specified in the collective agreement.?3

226 See Art 101, para 4) of the LLR.
227 See above section G.
228 See above section D.IV.

229 First and foremost, it concerns cases in which one company ceases to exist (by closure of the
undertaking), but, at the same time (or in a very short period of time), another company is established
(newly established company) that continues to perform the same or similar business. The closure of the
undertaking leads to terminations of the employment relationship of employees (whose employment
contracts most often formally and legally are terminated on the basis of ‘consensual termination’), while
the newly established company becomes the new employer of the same employees who sign new
employment contracts, but with less favourable conditions.

0 For example, employees in the private sector are entitled to severance pay when retiring, in the sum
of at least twice the amount of the basic rate of its calculation, and that is the average net salary of an
employee in North Macedonia over the last three months (see: General Collective Agreement for the
Private Sector in Commerce, Art 35, para 2, line 6 and para 3).
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The labour legislation of Worth Macedonia establishes two Lgeneral criteria j?@r
calculating the amount of the employee’s severance pay; namely: the length of S:ez'wc@
of the employee and the amount based on the calculation of ﬂ’.le s‘everance payment,
The length of service encompasses the period of empl@ymem with the same employer
as well as the period of employment with the previous emphzt?ien whose lggal
successor, due to the status change, is the employee’s last employer.”! The galculation
of the severance pay is the employee’s average net salary over the six months
preceding the dismissal, and should not be lowerlthan 50 per cent of ?he average net
salary an employee in North Macedonia earne@ in the month p_recedmg the dismis-
sal22 Taking into consideration the said criteria for the. calculation of the amount of
severance pay, the employee may receive severance pay 1n the amount of one to seven
net salaries, which are paid as follows: up to five years of employment — in the amount
of one net salary; from 5 to 10 years of employment - in the amount of two and a half
net salaries; from 10 to 15 years of employment — in the amount of three and a half
net salaries; from 15 to 20 years of employment — in the amount of .four and a balf net
salaries; from 20 to 25 years of employment - in the amount qf 512}3§3 net salaries; a:nd
over 25 years of employment - in the amount of seven net §alarles. The contracting
parties may agree on a more favourable amount and conditions of severance payment
than the conditions laid down by the Law.?** Severance pay sha.l_l be paid on the d?te
of termination of the employment relationship,2 that usually being the day the notice
peglg\;ie:;(tse. pay is paid as a net amount. According to the tax ergg_lations, a net sa.lgry
is the full salary subtracted by the amount of mandatory. social insurance c?ntn u-
tions (rate of 27 per cent) and the amount of personal income tax (rate of 10 per
R i ined as a net salary, it falls

However, although the amount of severance pay 15 c}etermme as a net salary, il
under a different tax regime than that of the salary. This means that the employer is not
required to pay social insurance contrilbutions f(;r t};; severance payment. The severance

i exempt from personal income fax. _
Pa%tiﬁii?ﬁc?mpensiﬁon forp unemployment is a basi.c right of insured persons, which
derives from social insurance against unemploymegt in North Macedoma..An. unerfn—
ployed person who was in an employment relationship (an@ for whom cgrﬁtrlbqt1?ns Of
insurance against unemployment were paid) for at least nine mc?nths .Wﬁ out interrup
tion, or 12 months with interruptions over the last 18 months is e?ntlﬂed to pecuplar};
compensation.?*® The insured person shall not be entitled to pecuniary compensatior 1

231 Art 97, para 3 of the LLR.

232 Art 97, para 2 of the LLR.

233 See Art 97, para 1 (line 1-6) of the LLR. ‘

234 FZI examplz, see Art 93 para2 of the Collective Agreement of (?qmpames of Othzr éwoﬁre;iiz
Intermediation and the Activity of Intermediation in Operations with Securities and Con;n;odltyt 01 ! 34
Art 51 para 3 of the Collective Agreement for Employees of the Agriculture and Food Industry;
para 1 of the Collective Agreement on Communal Services, etc.

25 Art 97, para 4 of the LLR. .

236 S;e Artp25 of the Law on Contributions for Compulsory Social Insurance_(3ar<01-t 36;0répubogel$t3;
300MICUMENHO COUUATHO OCUZYPYy6atbe) (Cn. Becmuk Ha Perrybmixa MaKeJIIOHI./I)a Nfo 142 l)]lz.ékry sociai
para 4 of the Rulebook on the manner of calculation and payment of contributions for comp
i j 2008).

ce (Crn Becuyk Ha Peny6nuxa Maxenonnja, 6p.249/
msz‘;;eg;e A(xrt 6, para 1, point 25 of the Personal Income Tax Law (3axon 3a nepconaniiion daHoK Ha
; ] j 993).
d0x09) (Crn BecHyK Ha Peny6nuxa Maxemounja No 8071 . .
o)zcgs ge(e Art 65 of the Law on Employment and Insurance Against Unemployment (6LEIAU1\3I éi:;g;i yf}a
8pabomysaremo u ocuzypyearoe 60 cyuaj na nespaGoimenoci) (Cn. Becauk Ha Perrybmixa
No 37/1997).
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the employment relationship was terminated due to voluntary resignation, a fault of his
or her own or in other cases provided by law ¥

An unemployed person is, in principle, entitled to pecuniary compensation from the 102

date of termination of his or her employment relationship.?*® The period for which
compensation shall be paid depends on the duration for which contributions for
insurance against unemployment were paid on behalf of the insured person.?*! Pecuni-
ary compensation is paid for a period of at least one month (if a minimum period of
insurance contributions of nine months without interruption, or 12 months with
interruptions over the last 18 months were paid) up 1o 12 months (when contributions
for the insured person were paid for a maximum period of insurance of over 25 years). 24
The provisions on insurance against unemployment lay down certain exemptions,

which allow for an extension of payment of pecuniary compensation for a period of
more than 12 months. 24

The amount of monthly pecuniary compensation due to unemployment is 50 per 103

cent of the employee’s average monthly net salary in the last 24 months (for persons
who are entitled to pecuniary compensation of up to 12 months) or 50 per cent of the
employee’s average monthly net salary for the last 24 months and 40 per cent of the
employee’s monthly net salary for the remaining period (for persons who are entitled to
pecuniary compensation of more than 12 months).24

II. Consequences of Unlawful Termination

Macedonian labour legislation penalises ‘unlawful terminations of the employment 104

relationship’. An unlawful termination may be a consequence of a violation of sub-
stantive provisions (for example, in cases in which the employer terminates the contract
of employment due to a reason that is treated as ‘unjustified, ie ‘unjustified reasons for
dismissal’ or if the employer does not have a justified reason for the termination or does
not substantiate the reason for dismissal) or fails to properly apply the procedural
provisions (for example, in cases in which the employer terminates the employment
contract after the expiry of the time limit for dismissing the employee, does not adhere
to the obligation of issuing a written warning to the employee prior to dismissal in cases
provided by law, breaches the rules of the information and consultation procedure in

the event of collective redundancies, as well as other cases of violation of the rules of the
dismissal procedure).

The Law on Labour Relations states that:

if the court renders a decision by which it determines that the employment relation-
ship has been unlawfully terminated, the employee shall be entitled to reinstatement
after the decision becomes final, if he or she requests it.2%

105

Taking into account the aforementioned rule, the employee (in the capacity of the 106

plaintiff) can file a lawsuit before the competent court and challenge the validity of the
notice of dismissal, by submitting the following claims: firstly, requesting annulment of
the notice of dismissal and for the court to find that the termination of the employment

9 See Art 67 of the LEIAU.

240 See Art 74, para 1 of the LEIAU.
21 See Art 71, para 1 of the LEIAU.
2 See Art 71, para 2 of the LETAU.
23 See Art 72 of the LEIAU.

4 See Art 68, para 1 of the LEIAU.
5 Art 102, para 1 of the LLR.
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relationship was unlawful and secondly, requesting an order of Yeins.iaie‘memf in hem?l@}/-
ment2% One basic legal consequence of the unlawfulness of the .dlsmlsgal notme.ls its
aullification, whereas a basic legal right of the unlawfully dismissed employee is the
right to reinstatement (ie reintegration in the company). A ﬁnal.co'urt decision annul-
ling the unlawful notice of dismissal has an ex tunc effect and it is assumed. that the
employment contract remains in force and is deeme'd to never have been terminated .24
The court usually decides on the employee’s claim to rems:tatement as well. The
majority of serious dilemmas in practice arise with regard to rem:statement ln.employ-
ment since there is a difference whether the employee returns to his or her previous post
(reinstatement) or takes up another suitable post (re-engagement) With the employer.
As a rule, the court decides within the limits of the claims provided in the procedure.248
On the other hand, however, courts in North Macedonia do not have a uniform
position on the admissible content of the claims, nor on how to decide such claims
(for example, the court may order the employer to reinstate the employee who retur.ns to
his or her initial post as locksmith, for example, i.e. to the post the employee held. prior to
the termination of his or her employment relationship;2* reinstate Ithe .employee in a post
that is suitable with reference to the employee’s professional qualifications,®® efc).

The employee’s right to compensation for damages may be anothef consequence of
unlawful termination of the employment relationship. The labour legislation of North
Macedonia implicitly provides for two distinct types of compensation for damages to be
paid in two different cases, ie under different circumstances. .

In the first case, compensation for damages is an additiopal right f)f the employee,
which supplements the employee’s basic right, name.ly the right to reinstatement. The
compensation for any damage the employer is required to pay the employee in such
cases is treated as compensation for the loss of earnings (nadomecm Ha useybenama
sapabomyeauxa) of the employee, ie the income he ot she wlould have earned had the
employment relationship not been unlawfully terminated.?! The amount of c)lamage
compensation (ie loss of earnings) is determined by the am.ount of the emplf)yee $ gross
salary during his or her employment with the employer in accordance with the 1aw,
collective agreement and the contract of employment. If upon the (unlawful) termina-
tion of the employment contract, the employee earns an income frorr;;zfvork, the amount
of damages will be reduced by the amount of the ear.ned income. lThe? amount of
damage compensation entails the payment of social insurance contributions fo.r the
employee’s lost gross salaries, as well as pecuniary compensation for annual leave 1{1 the
employee was entitled to such right, should his or her employment contract not e;ve
been unlawfully terminated by the employer. On the gther hand, compensation 0(1;
damages excludes payments for food and transport since those payments depen
exclusively on the factual presence of the employee at work and the regular performance
of work-related activities. _ .

In the second case, the right to claim damage compensation is a basm- and t}}:‘e
employee’s only right if he or she is not reinstated in employment. The exercise of this

246 See K Uanmap, TyowGu, mymbeny Gapatva u npecydu 60 pabomnume cnoposu (Cxouje, [lenosHo
Tlpaso, 6p.14, 2005) 107.

247 §ee T Tomamopuk and B Tomanoenuk (n 55) 122-123. o

28 Gee Art 2, para 1) of the Law on Civil Procedure (LCP) (Cn. Becnux Ha Pemy6mixa MaxefoHnf,
79/2005). . 2010

249 See Judgment of the Appellate Court of Skopje, POX No 1101/09 of 08 January .

20 See Judgment of the Appellate Court of Skopje, POYX No 1217/09 of 26 November 2009. L Session

25 See Principal Position of the Supreme Court of North Macedonia confirmed at the General 5¢s
on 17 June 1996,

252 See Art 102, para 2 of the LLR.
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right arises as a consequence of the previous termination of the employment relationship
by a court verdict (npecmanox co cydcka npecyoa) ** A legal prerequisite for obtaining the
right to compensation for damages in case of termination of the employment contract by
a court verdict, is for a prior court assessment to have found that the employer’s notice of
dismissal is unlawful. Consequently, an initiative for a court to examine the termination
of the employment relationship by determining the date of said termination can be
submitted by both parties, that is, by the employee” or the employer?. The employer
and the employee may submit the request for termination of the employment contract
prior to the completion of the main hearing before the court of first instance ¢ The
compensation for damages to which the employee is entitled in case of termination of the
employment contract by a court verdict consists of two components. The first component
entails compensation for the loss of earnings (nadomecmox na useybena sapadomysauxa),
which is calculated from the date the employment relationship was terminated by a court
verdict, whereas the second component takes on the features of a one-time compensation
(eonoxpamen nadomecmox) paid to the employee because the unlawful termination did
not result in the employee’s reinstatement, ie his or her return to his or her post with the
employer.2”” The current provisions of the Law on Labour Relations do not address the
amount and criteria for the payment of compensation for damages.?® The lack of an
instructive legal provision on the amount and criteria for determining the compensation
for damages has resulted in an inconsistent court practice, ie different court judgments
with the same or similar factual situation.

1. Rights and Duties in the Interim Period

The Law on Labour Relations gives employees who dispute their dismissal the 110

opportunity to request the court to order temporary reinstatement until the dispute is
decided.” When evaluating the employee’s request, the court - taking all of the
circumstances into account — shall determine whether the conditions for reinstatement
of the employee until the settlement of the dispute on the validity of the dismissal with
notice have been met. It is unclear what happens if the court orders the temporary
return of the employee to work, but the ongoing labour dispute related to the (un-)
lawfulness of the dismissal with notice is settled when a final court verdict is issued
rejecting the employee’s claim for annulment of the notice of dismissal. In that case, the
employee will not be required to return the wages he or she received while temporarily
working to the employer, since he or she performed factual work for the employer
during that period.?®

A temporary postponement of the enforcement of the notice of dismissal may be 111
accomplished both with the assistance of the competent labour inspector. The legal
preconditions are: the employee to have initiated a labour dispute against the employer

233 See Art 102, paras 4, 5 and 6 of the LLR.

54 See Art 102, para 4 of the LLR.

255 See Art 102, para 5 of the LLR.

56 See Art 102, para 6 of the LLR.

27 See T Tomanosnk and B TomasoBuk (n 55) 147.

8 This situation is a consequence of the Decision of the Constitutional Court of North Macedonia No
139/2005 (Official Gazette of North Macedonia, No 3/2006) which abolished the relevant provisions of
the Law on Employment Relationships on the determination of the amount and criteria for compensation

of damages in the event of unlawful termination of the employment contract by the employer (see above,
section A.).

9 See Art 102, para 3 of the LLR.
20 See F D Frnti¢ and others, Detaljni Komentar Zakona o Radu, (Zagreb, Radno Pravo, 2017) 657.
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with the competent court; the employee to have submpitted a request to the 'lab?m
inspector within 30 days from the date of initiation Ol‘.t‘he labour dispute Wl’th ‘Lhe
competent court, and the labour inspector to have ascertained that.the employee’s right
has been violated by a final decision of the employer). H‘the labour inspector accepts the
employee’s request and ascertains that the emplo)yee 8 'nght has bgen ylolate@, he or she
shall postpone the enforcement of the employer’s notice of termination until the court
issues a decision on the disputed dismissal.*!

K. Court and Other Proceedings
L. Courts

In the North Macedonian labour law system, the procedure for protection of t_he rights
of the employee is conducted in two phases: before the employer (so called primary or
internal protection) and before the competent court (so callegi exterr.lal protectlc’m.) The
procedure before the employer is initiated by filing a complaint against ﬂle decision on
the termination of the employment contract to the body of second msz’[;nce at the
employer within eight days from the date of issuance by the. employer.2 Once the
complaint has been filed, the employer has eight days to state its case. If the employer
does not adopt a decision on the complaint or if the gmployee is not satisfied with t2};3e
employer’s decision, he or she has the right to file a claim before the corppetent court.

The procedure before the competent court is initiated by a lawsuit which must be. filed
in a timely matter (Haspemera) and must be admissible (; 50330ﬂeﬂg). The lawsuit is timely
if the plaintiff (the employee) complies with the legal and predugye. term of 15 days. The
lawsuit is admissible if the plaintiff (employee) has previously initiated a pro.cefiure'for
protection of his or her rights before the employer.2 In the event that the plaintiff failed
to do so, the preconditions for establishing the competence of the coqrt and to see'k legal
protection by the court are not met26 The only exemptions to this rule are dlsp.utes
related to the legal protection of pecuniary claims arising from the empl‘oyrnent relation-
ship, as well as disputes related to discrimination of the unselectefi candidate for employ-
ment at the time of the conclusion of the employment relationship.2 .

The courts that have jurisdiction to decide labour disputes at ﬁrst instance (cnoposu
00 pabommi 00HOCU 60 NPS cmenen) are the Basic Courts Wlth basic competence
(Ocnosnu Cydosu co 0CHOBHA nadnexrocm), ie courts of ﬁrst instance that dec1d§ in
civil law disputes.2?” Second instance courts, ie competence in appeal procedures against
the decision of the court of first instance, are the Appellate Courts (Anenayuonume

261 See Art 262, paras 1 and 2 of the LER.

262 See Art 181, para 4 of the LLR.

263 See Art 181, para 5 of the LLR.

264 Gee K Yanpap (n 247) 96. ‘ N .

265 In the court%ractice of North Macedonia, there are certain court decisions which to some emel,];
‘derogate’ from the precondition of conducting a prior procedure before the e‘n}ployer (so ca.llecll7 mt%l;g
protection) in order to resort to court protection. For example, in the Decision of 12.De§em er . ‘n;
Pes.6p.929/96, the Supreme Court of North Macedonia found that when the notice of d1_srn1ssa11 cog als °
an explicit provision that the decision on the termination of the employment contract is fina }iin rashe
consequence of that the employee immediately initiated a dispute before the competent coul'rzi etoﬁle :
shall not be deprived of the right to seek court protection due to the fact that he or she did no
complaint against the employer’s decision.

266 See Art 181, para 6 and 7 of the LLR.

267 See Art 30 para 2, point 9 of the Law on Courts (LC) (3axor 3a Cydosume) (CiL. BecHMK Ha
Peny6nuxa Maxeroruja, No 58/06).
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cydosu). 2 The Supreme Court of North Macedonia (Bpxosnuom Cyo na Penybmxa
Cesepna Maxedonyja), inter alia, has jurisdiction to decide on extraordinary legal
remedies against final decisions of the lower courts and decisions of its councils in cases
provided by law.2®® Extraordinary legal remedy (revision) against the decision of the
court of second instance may be filed in any dispute related to the termination of an
employment relationship, regardless of the monetary value of the dispute.?”

Court proceedings in labour disputes have several distinctive features compared to
proceedings in other litigations. Their main characteristic is the urgency in the resolu-
tion of such disputes. The hearing of labour disputes on the termination of the
employment relationship must be held within 30 days as of the date of submission of
the claim.?”! Proceedings before the court of first instance must be completed within six
months from the date of submission of the claim.?’?

The Law on Labour Relations stipulates that if the employer terminates the employ-
ment coniract, among other obligations, it must substantiate the justifiable reason for
the termination.?”? Such an approach to determining the burden of proof is further
reflected in the eventual court proceedings. In the course of the proceedings before the
court, the burden of proof for the justified reasons for the termination of the employ-
ment contract principally falls on the employer. 2’

I1. Arbitration and Other

Labour disputes in North Macedonia can also be resolved in extra-judicial proceedings
(peaceful settlement of labour disputes). The manner and procedure of the peaceful
settlement of labour disputes are provided in a special law, the Law on Peaceful
Settlement of Labour Disputes (Sakon 3a mupro pewasawe Ha pabommume croposi)’>
According to this Law, only individual labour disputes may be settled by arbitration, such
being disputes on the termination of the employment contract and unpaid salary?® In
any case, the parties of the individual labour dispute may voluntarily opt for peaceful
settlement of the dispute.?”” If the parties agree on this procedure to resolve the individual
labour dispute, an arbitrator is designated to issue a decision on the subject of the dispute.
The arbitrator shall adopt a final and enforceable decision on the subject of the dispute
within 30 days from the date of the opening of the hearing.?”®

268 See Art 33, para 1, point 1 of the LC.
269 See Art 35, para 1, point 4 of the LC.
270 See Art 372 para 3, point 3 of the Law on Civil Procedure (LCP).
271 Art 405, para 3 of the LCP.
272 Art 405, para 4 of the LCP.
273 See Art 72 of the LER.
274 See T Tomanosuk and B Tomanosuk (n 55) 226.
275 Law on Peaceful Settlement of Labour Disputes (LPSLD) (Cn. Becumx na P. Makenomnuja, 6p.87/
2007).
76 See Arts 3, para 1, and 29, para 1 of the LPSLD.
277 See Art 5 of the LPSLD.
278 See Axt 35 of the LPSLD.

Kalamatiev/Ristovski 857

115

116

117



