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IHIPEOTOBOP

IIpaBHM pakynrer YHusepsurera y bamoj JIymu, mosogom 45. rofuHa off OCHNI-
Bama, OTIIOYEO je TPAAUINjy OpraHN30Bamba Me)yHapOIHNX HAyYHUX CKYIOBa
yCIjelHNM opranusoBamweM I MehyHapopgHor HayuHOr cKymna ,,IpaHcpopmarrBHe
TeXHOJIOTHje: IpaBHy U eTwdky 13asosu XXI Bujexa’, 7. u 8. pebpyapa 2020. roau-
He, y cyopranusauuju ca EBponckom aususujom YHECKO-Be karefpe 3a 61oeTuxy
(Xancga) n Lentpom 3a 6noernuke crypuje (beorpan). ¥ ¢oxycy oBor Hay4HOr
CKyTIa 617Ie Cy fiBMje IoATeMe: IIpaBHe 1 eTHYKe /i1jIeMe IPOy3pOKOBaHe pa3BojeM
JVTUTATHYX Y PEIPONYKTUBHUX TeXHONOrMja. 360r naniemuje Bupyca Kosua-19 n
OrpaHNYea Koja Cy 611a Ha cHasy, y 2021. ronuHu Huje opraHn3oBaH MehyHapogHu
Hay4HM cKyn Ha [IpaBHOM daxyntery YHuBepsutera y bamoj Jlyuu, na je rpaau-
IMMja OpraHM30Baba HaYYHMX CKYIIOBa HaCTaBjbeHa 15. centembpa 2022. rofuse

Ha reme/puMa ycriocTaB/beHNM IPETXONHNX TofuHa, [IpaBHu pakynTeT YHUBEp-
sureTa 'y bamoj JIynm opranusyje 111 mehynapogayu HaydHM cKyn Ha TeMy ,,/I3a30B1
U IepCIeKTyBe pasBoja mpaBHyx cucreMa y XXI Bujexy”. Vimajyhu y Buny 6pojue
»TypOyIeHInje“ y pa3Bojy IpaBHNUX CUCTeMa TaHAIIbIILIE, KAKO ITI00ATHO TaKO U y
Perry6rmum Cprickoj, bochu u XeprieroBUHY 1 BYIXOBOM HEIIOCPETHOM OKPYXKeHY,
HaMjepa HaM je i3, monazehy off yymore akajieMcke 3ajeiHNIIe Y IPYLITBY, IPYKUMO
Hay4HO QYH/MpPaH JOIPUHOC CyouaBamby ca TeKyhnm u mpezcrojehum apymrseHnm
13a30BMMa KOjJ IMajy 3Ha49ajHY IPAaBHY JVIMEH3M)Y, Te [1a IIOJICTAKHEMO HaY4YHY JIIC-
KyCHjy O OBMM 13a30BIMa Y IIWJbY OCBjeT/baBarba MOTEHIMjaTHUX CTPAHITY TUIIA, A/l
¥ TIepPCIIeKTIBA 32 CTabWIaH pa3Boj MpaBHUX cyucTeMa. CKyII IPMMapHO 3apKaBa
boxyc Ha 6MOETUYKMM IIUTABMMA, TI0 Y30py Ha cKym u3 2020. TofuHe, y3 IPOLIN-
peme 6poja moarema Koje he 6utu npegmer pedepara M3NOKEHUX Ha CKYILY, Te Ce
opraHusyje y3 nogpuky MebyHapopHe karefpe 3a 6M0€TUKY U y TApTHEPCTBY ca
[TpaBHuUM (akynreToM YuuBep3utera y beorpany, VIHCTUTYTOM 3a yOPEIHO IIPaBo
u3 Beorpapa, llentpom 3a 6noeTnuke cryauje u3 beorpaga u YapyxemweM IpaBHU-
Ka 3a MEJMIMHCKO 1 37paBcTBeHO npaBo Cpouje. Ckym ce ofpkasa Ha [IpaBHOM
¢akynrery Yausepsuteta y bamoj Jlyuu, 2. jyna 2023. rogune. Y4ecHUIIMA KOjuI
HICY Y MOTYhHOCTH Ja IPUCYCTBYjy CKyIry oMoryheHo je BupTyenHo ydemthe my-
TeM 3yM (“Zoom”) mratpopme.

Y oBOM 300PHMKY Ce Ha/laze CaKely ocaMjeceT 1 fieeT pedepata. Y pedepa-
TVIMa Cy QaHA/IM3MPAHY NIPABHM U APYTM acIeKTU OPOjHMX aKTYeTHUX MUTamba 13
IPaBHOT XJBOTA KaKO Ha IIPOCTOPY OMBIIIe Jyroc/iaBuje TaKo ¥ Y pasIMIUTIM €B-
POIICKMM Ap)kaBaMa. YBjepeHu cMo jia he Ha 0BIM cakelMa 3aCHOBAaHM MHTETPATHN
pazoByu, koju he kpajem feriem6pa 2023. rogyHe 6uTH MyO/MMKOBaHK Y 300PHUKY
pazioBa ca MehyHapogHOT HayqHOT CKyIIa ,,J13a30BM) 1 IepCIIeKTUBE Pa3Boja IpaB-
Hux cuctema y XXI Bujeky”, Ipy XUty sHa4ajaH JOMPMHOC Pa3Bojy IIpaBHE HayKe I
CPOfIHMX IMCLMIUIMHA.

Y bamoj Jlyun, 2. jyna 2023. rogune

~ Xi ~
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PREDGOVOR

Pravni fakultet Univerziteta u Banjoj Luci, povodom 45. godina od osnivanja,
otpoceo je tradiciju organizovanja medunarodnih nau¢nih skupova uspje$nim
organizovanjem I medunarodnog nau¢nog skupa ,,Transformativne tehnologije:
pravni i eticki izazovi XXI vijeka®, 7. i 8. februara 2020. godine, u suorganizaciji
sa Evropskom divizijom UNESKO-ve katedre za bioetiku (Haifa) i Centrom za
bioeticke studije (Beograd). U fokusu ovog nauc¢nog skupa bile su dvije podte-
me: pravne i eticke dileme prouzrokovane razvojem digitalnih i reproduktivnih
tehnologija. Zbog pandemije virusa Kovid-19 i ogranicenja koja su bila na snazi,
u 2021. godini nije organizovan medunarodni nau¢ni skup na Pravnom fakul-
tetu Univerziteta u Banjoj Luci, pa je tradicija organizovanja nauc¢nih skupova
nastavljena 15. septembra 2022. godine

Na temeljima uspostavljenim prethodnih godina, Pravni fakultet Univerzi-
teta u Banjoj Luci organizuje III medunarodni nau¢ni skup na temu ,,Izazovi i
perspektive razvoja pravnih sistema u XXI vijeku“. Imajuéi u vidu brojne ,,turbu-
lencije u razvoju pravnih sistema danasnjice, kako globalno tako i u Republici
Srpskoj, Bosni i Hercegovini i njihovom neposrednom okruzenju, namjera nam
je da, polaze¢i od uloge akademske zajednice u drustvu, pruzimo nau¢no fundi-
ran doprinos suocavanju sa teku¢im i predstoje¢im drustvenim izazovima koji
imaju znacajnu pravnu dimenziju, te da podstaknemo nauc¢nu diskusiju o ovim
izazovima u cilju osvjetljavanja potencijalnih stranputica, ali i perspektiva za
stabilan razvoj pravnih sistema. Skup primarno zadrzava fokus na bioetickim
pitanjima, po uzoru na skup iz 2020. godine, uz prosirenje broja podtema koje
¢e biti predmet referata izlozenih na skupu, te se organizuje uz podrsku Medu-
narodne katedre za bioetiku i u partnerstvu sa Pravnim fakultetom Univerziteta
u Beogradu, Institutom za uporedno pravo iz Beograda, Centrom za bioeticke
studije iz Beograda i Udruzenjem pravnika za medicinsko i zdravstveno pravo
Srbije. Skup se odrzava na Pravnom fakultetu Univerziteta u Banjoj Luci, 2. juna
2023. godine. Ucesnicima koji nisu u mogucnosti da prisustvuju skupu omogu-
¢eno je virtuelno ucesce putem Zum (“Zoom”) platforme.

U ovom zborniku se nalaze sazeci osamdeset i devet referata. U referatima su
analizirani pravni i drugi aspekti brojnih aktuelnih pitanja iz pravnog zivota kako
na prostoru bivie Jugoslavije tako i u razli¢itim evropskim drzavama. Uvjereni
smo da ¢e na ovim sazecima zasnovani integralni radovi, koji ¢e krajem decem-
bra 2023. godine biti publikovani u Zborniku radova sa medunarodnog nau¢nog
skupa ,,Izazovi i perspektive razvoja pravnih sistema u XXI vijeku®, pruziti zna-
¢ajan doprinos razvoju pravne nauke i srodnih disciplina.

U Banjoj Luci, 2. juna 2023. godine

~ Xii ~



3BOPHUK CAKETAKA / ZBORNIK SAZETAKA / COLLECTION OF SUMMARIES

FOREWORD

The Faculty of Law of the University of Banja Luka, on the occasion of the 45th
anniversary of its establishment, started the tradition of organizing internation-
al scientific conferences by successfully organizing the 1st international scientific
conference “Transformative Technologies: Legal and Ethical Challenges of the XXI
Century’, on 7th and 8th of February 2020, in co-organization with the European
Division of the UNESCO Department of Bioethics (Haifa) and the Center for the
Studies of Bioethics (Belgrade). This scientific gathering focused on two sub-themes:
legal and ethical dilemmas caused by the development of digital and reproductive
technologies. Due to the pandemic of the Covid-19 virus and the restrictions that
were in force, in 2021 an international scientific conference was not organized at
the Faculty of Law of the University of Banja Luka. So the tradition of organizing
scientific conferences continued on September 15, 2022.

On the foundations established in previous years, the Faculty of Law of the Uni-
versity of Banja Luka is organizing the 3rd international scientific conference on
the topic “Challenges and perspectives of the development of legal systems in the
XXI century”. Bearing in mind the numerous “turbulences” in the development of
today’s legal systems, both globally and in the Republic of Srpska, Bosnia and Her-
zegovina, and their immediate surroundings, we intend to, starting from the role
of the academic community in society, provide a scientifically sound contribution
to dealing with the current and upcoming social challenges that have a significant
legal dimension, and to encourage scientific discussion about these challenges to il-
luminate potential detours, but also perspectives for the stable development of legal
systems. The conference primarily maintains its focus on bioethical issues, follow-
ing the example of the conference from 2020, with an expansion of the number of
subtopics that will be the subject of papers presented at the conference. The con-
ference is organized with the support of the International Chair of Bioethics and in
partnership with the Faculty of Law of the University of Belgrade, the Institute for
comparative law from Belgrade, the Center for the Studies of Bioethics from Bel-
grade, and the Association of Lawyers for Medical and Health Law of Serbia. The
conference will be held at the Faculty of Law of the University of Banja Luka on 2nd
June 2023. Participants who cannot attend the conference can participate virtually
via the Zoom platform.

This collection contains summaries of eighty-nine papers. The papers analyzed
legal and other aspects of numerous current issues from legal life both in the area
of the former Yugoslavia and in various European countries. We are convinced that
integral works based on these summaries, which will be published at the end of De-
cember 2023 in the Proceedings of the international scientific conference “Challenges
and perspectives of the development of legal systems in the XXI century”, will provide
a significant contribution to the development of legal science and related disciplines.

In Banja Luka, 2nd June 2023.

~ xiii ~
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Prof. dr Igor Milinkovi¢
Pravni fakultet, Univerzitet u Banjoj Luci

POSTHUMNA REPRODUKCIJA I
POSTHUMNO DOSTOJANSTVO

Sazetak: Posthumna reprodukcija postoji u slu¢ajevima kada se dijete rodi
nakon $to su jedan ili oba genetska roditelja umrla. Razvoj tehnika asistirane
reprodukcije omogucio je primjenu razli¢itih oblika posthumne reproduk-
cije. Mogu¢nost krioprezervacije gameta i embriona stvorio je potencijal za
posthumno zacece djece. Upotreba krioprezerviranih spermatozoida i tehni-
ka asistirane reprodukcije, kao $to je vantjelesna oplodnja, omogucuje Zeni da
zacne dijete ¢iji genetski otac je preminuo. Krioprezervacija embriona omo-
gucuje da se dijete rodi nakon smrti oca, majke, ili oba roditelja. Jedan od
mogucih scenarija posthumne reprodukcije jeste i uzimanje sperme umrle
osobe, ili osobe u trajnom vegetativhom stanju, kako bi ona bila iskori$¢ena
u reproduktivne svrhe. Regulatorni okviri koji ureduju razlicite oblike po-
sthumne reprodukcije razlikuju se od zemlje do zemlje.

Posthumna reprodukcija pobuduje brojne pravne i eticke kontroverze. U
prvom dijelu rada bice analizirani razli¢iti oblici posthumne reprodukcije,
kao i eticke dileme koje njihova primjena pobuduje. Fokus ¢e biti stavljen na
ulogu vrijednosti ljudskog dostojanstva u raspravama o navedenom obliku
reprodukcije (narocito na moguca razlicita tumacenja koncepta posthumnog
dostojanstva u kontekstu primjene posthumne reprodukcije). Takode ce biti
istrazeni nacionalni propisi i relevantna sudska praksa u razli¢itim zemljama.
U drugom dijelu rada bice objasnjen regulatorni okvir posthumne reproduk-
cije u Bosni i Hercegovini (njenim entitetima), te relevantne sudske odluke i
preporuke drugih organa nadleznih za pracenje ostvarivanja ljudskih prava
koje se odnose na ovaj oblik reprodukcije. U zakljucku ¢e biti izneseni argu-
menti u prilog legalizacije pojedinih oblika posthumne reprodukcije. Takode
¢e biti ispitani uslovi pod kojima se posthumna reprodukcija moze smatra-
ti prihvatljivom.

Kljucne rijeci: posthumna reprodukcija, dostojanstvo, posthumno dosto-
janstvo, autonomija, informisani pristanak
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Prof. Igor Milinkovi¢, PhD
University of Banja Luka, Faculty of Law

POSTHUMOUS REPRODUCTION AND
POSTHUMOUS DIGNITY

Summary: Posthumous reproduction occurs when a child is born after
one or both genetic parents have died. Advances in assisted reproduction
techniques have enabled the application of various forms of posthumous re-
production. The development of cryopreservation of gametes and embryos
has created the potential for posthumous conception of children. The abil-
ity to use cryopreserved spermatozoa and assisted reproductive techniques,
such as in vitro fertilization, makes it possible for a woman to conceive the
child of a man who is deceased. Cryopreservation of embryos makes it pos-
sible for a child to be born after the death of the father, mother, or both of
his/her parents. One of the possible scenarios of posthumous reproduction
is to retrieve sperm of a deceased person or a person in a permanent vegeta-
tive state, in order to use it for reproductive purposes. Regulatory frameworks
governing various forms of posthumous reproduction vary across countries.

Posthumous reproduction raises numerous legal and ethical controversies.
In the first part of the paper, different forms of posthumous reproduction will
be examined, as well as the ethical dilemmas they raise. The focus will be on
the place of the value of human dignity in the debates about this form of re-
production (especially on possible different interpretations of the concept of
posthumous dignity within the context of the posthumous reproduction ap-
plication). National regulations and the relevant case law in different countries
will be explored as well. In the second part of the paper, the regulatory frame-
work of posthumous reproduction in Bosnia and Herzegovina (its entities)
will be explained, as well as the relevant courts’ decisions and recommenda-
tions of other bodies responsible for monitoring the realization of human
rights related to this form of reproduction. In the conclusion, arguments will
be presented in support of the legalization of certain forms of posthumous re-
production. The conditions under which the posthumous reproduction can
be considered acceptable will be explored as well.

Keywords: posthumous reproduction, dignity, posthumous dignity, au-
tonomy, informed consent
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PRAVNI STATUS FETUSA

Sazetak: Tko se moze smatrati nositeljem prava jedno je od temeljnih pi-
tanja teorije i filozofije prava. Navedeno pitanje sve viSe dobiva na vaznosti
razvojem strojeva (umjetna inteligencija) ali i novim promisljanjima o Zivo-
tinjama i drvecu. Posebno je ova tema aktualna u kontekstu prava fetusa na
zivot. Ovdje se postavlja pitanje o pocetku zivota. Premda fetusima nitko ne
negira pripadnost ljudskoj vrsti, oko odredivanja tocke kada se postaje oso-
bom ne postoji suglasnost. U gotovo svim suvremenim drzavama kao klju¢na
tocka pojavljuje se trenutak rodenja. Ako se fetusu prizna status osobe s pra-
vom na zivot, gubi se moguc¢nost priznanja prava na pobacaj budu¢i da u tom
slucaju pobacaj postaje kazneno djelo ubojstva. No, pravo na pobacaj u po-
sljednjih pedeset godina sve je viSe prihvaceno ¢ak i u drustvima u kojima
su vaznu ulogu imala kr§¢anska uvjerenja o svetosti zivota. Ustav Republi-
ke Irske sve do nedavno sadrzavao je odredbu o pravu nerodenog djeteta na
zivot uz jednako uvazavanje fetusa i majcinog zivota. Cilj ovog rada je kritic-
kom razradom postavki suvremenih teoreti¢ara pokusati ponuditi odgovor
na pitanje o fetusima kao potencijalnim subjektima prava. Pitanje se obraduje
i pragmaticki, pravni subjektivitet fetusa istrazuje se kroz praksu hrvatskog i
nekoliko odabranih europskih ustavnih sudova, Vrhovnog suda Sjedinjenih
Americkih Drzava te Europskog suda za ljudska prava.

Kljucne rijeci: pobacaj, fetus, pravni subjektivitet, dijete, ljudski Zivot.
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LEGAL STATUS OF THE FETUS

Summary: “Who can be considered the holder of rights” is one of the fun-
damental questions in the theory and philosophy of law. This issue is gaining
increasing importance with the development of machines (artificial intelli-
gence) as well as with new considerations regarding animals and trees. This
topic is especially relevant in the context of the fetus’s right to life, where the
question arises about the beginning of life. Although no one denies that fe-
tuses belong to the human species, there is no agreement on the exact point
at which they become a person. In almost all modern states, the moment of
birth is considered as a key point. If the fetus is recognized as a person with
the right to life, the right to abortion cannot be recognized, as in that case
abortion would constitute a crime of murder. However, over the last fifty
years, the right to abortion has been increasingly accepted, even in societ-
ies where Christian beliefs about the sanctity of life play an important role.
The Constitution of the Republic of Ireland until recently contained a provi-
sion on the right to life of the unborn child with equal respect for the life of
the fetus and the life of the mother. The goal of this paper is to offer an an-
swer to the question of whether fetuses can be considered potential holders
of rights by critically examining the positions of contemporary theoreticians.
The paper also pragmatically explores the personhood of the fetus is through
the practices of Croatian and several selected European constitutional courts,
the Supreme Court of the United States of America, and the European Court
of Human Rights.

Key words: abortion, fetus, personhood, child, human life.
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ACCESS TO AND EXCHANGE OF ELECTRONIC
HEALTH DATA - THE NEED FOR A NEW APPROACH

Summary: The need to verify and adapt to current needs legal regulations
related to access to electronic health data and their exchange is one of the im-
portant issues considered a priority, not only in the local - national, but also
regional perspective. It is true that the Regulation of the European Parlia-
ment and of the Council (EU) 2016/679 of 27 April 2016 on the protection of
individuals with regard to the processing of personal data applies in the EU
guarantees the rights of individuals with regard to health data - it constitutes
a “special category of data” and have been given special protection by estab-
lishing additional safeguards when processing them. On the other hand, the
regulations supplement the provisions of Regulation (EU) 2018/1725 of 23
October 2018 on the protection of individuals with regard to the processing
of personal data by Union institutions, bodies, offices and agencies and on
the free movement of such data. However, in practice, difficulties still emerge,
and the cited legal acts, due to their general nature, do not regulate the area
of medical personal data and their processing in a manner adapted to current
challenges, taking into account the specificity of this area. To remedy this, steps
have been taken to create a European Health Union, within which a European
Health Data Space is to be created as a common system in which individu-
als will be able to easily control their electronic health data and protect their
privacy. The new approach should also guarantee secure access to electronic
personal data for health preparedness and response, as well as treatment, but
also research, innovation, patient safety, regulatory, policy-making, statisti-
cal purposes or personalized medicine. The special attention of the legislator
should be extended in particular to the use of data by industry for innovation
purposes, through Artificial Intelligence and Machine Learning technology.

Keywords: Health data security, digital transformation, e-Health servic-
es, secondary uses of health data, public health
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IIpod. np Karapxuna Menruec
@axynTeT 3a IpaBoO M AAMUHICTPALV]Y, YHUBEP3UTET 32 TEXHONOTU)Y
1 xyMaHucTuake Hayke Kasumueps Ilynackn y Pagomy, [lombcka

IMPUCTYII 1 PABMJEHA EJTEKTPOHCKHUX
3OPABCTBEHUX IIOJATAKA - IIOTPEBA
3A HOBUM ITPUCTYIIOM

Caxeraxk: [Torpe6a Bepudukanmje u npunarohaBama aKTyeTHUM I10-
TpebaMa 3aKOHCKe PeryIaTuBe Koja ce OFHOCHU Ha IIPYUCTYI e1eKTPOHCKIM
3[IpaBCTBEHMM IOfjallIMa 1 HUXOBY Pa3MeHY je jefHO Off BaXKHNUX IUTamba
KOje ce cMaTpa NPMOPUTETHMM, He CaMO Yy JIOKAJTHO — HAIVIOHA/IHOj, Beh n
pernoHanHoj nepcrekTusu. VicTuHa je na Ypen6a EBpornckor napiamMeHTa n
Casera (EY) 2016/679 op 27. anpuia 2016. 0 3alITUTY OjeAMHALIA Y TTOITIENY
obpajie TMYHNX TTOfATaKa Koja ce mpuMjemyje y EY rapanTyje npasa nojenu-
Halla y IIoIVIefly 3ipassba. [logaum — 4nHe ,,10ceOHY KaTeropujy mogaTaxa“
U JaTa VIM je IToceOHa 3aIlTUTa YCIIOCTaB/babeM JOTATHUX 3aLITUTHNX Me-
XaHM3aMa IIPUINKOM BuxoBe obpazie. C pyre cTpaHe, IPOIUCU TONYBYjy
ozpenbe Ypenbe (EY) 2018/1725 op 23. okrobpa 2018. 0 3amTutyu mojemnu-
Halla y roriefy o6pajie TMYHUX MOfIaTaKa Off CTpaHe MHCTUTYIIMja, OpTaHa,
KaHIle/lapyja 1 areHIyja YHuje 1 o c1000HOM KpeTamwy TaKBUX ITOfIaTaKa.
MebyTum, y mpakcu ce 1 jajbe jaBbajy noremkohe, a HaBeJleH) IPaBHA aKTH,
360r CBOje OIIIITE IPUPOJiE, He PETYINITY 00/1aCT MeAVILIMHCKIX TNYHUX I10-
flaTaka ¥ ’bUXOBY 00pajjy Ha HauMH IpuUIaroheH akTyeTHUM M3a30BMMa,
y3umajyhm y 063up creruduyanoct oBe obmactu. [la 61 ce 0BO HOmpasuio,
IIpenyseTy Cy KOpauy Ka cTBapamy EBpoICKe 31paBCTBEHE YHUjE, Y OKBU-
py Koje he ce crBoputu EBponckn mpocTop 3ipaBCTBEHNX HOfIaTaKa Kao
3aje[HNYKI CUCTeM Y KojeM he mojeuHIIM Mohy ako 1a KOHTpOINILY CBOje
€/IeKTPOHCKE 3[IpaBCTBEHE MOJATKe U IITUTE CBOjy IpuBaTHOCT. HoBu mipu-
cTyn Takobe Tpeba ja rapaHTyje CUTYpaH NPUCTYII e1eKTPOHCKUM IMYHIM
IIOJIALIMMA 32 3[JPaBCTBEHY CIIPEMHOCT M pearoBarbe, Kao U 3a JMjederbe, ain
U MICTpaKUBambe, IHOBaIje, 6e30jefHOCT IalyjeHaTa, peryIaTBy, Kperpame
HOMUTHKE, CTATUCTUYKE CBPXe WM IIePCOHAMN30BaHy MeiunyHy. [Toce6ry
XY 3aKOHOABIA Tpeba MoceOHO MPOLIMPUTHY Ha KopuiTheme mofgaTaka
OJl CTpaHe MH/IyCTpUje y MHOBAaTUBHE CBPXe, KPO3 TEXHOJIOTM]jy BjelITadyKe
VHTEIUTeHIIMje ¥ MAIIMHCKOT y4ema.

Kibyune pujedn: 6e36jelHOCT 37paBCTBEHNX ITOJIaTaKa, [UTUTATHA TPAHC-
dopmaruja, e-3paBCTBEHE YCIyTe, CeKYHapHa YIOTpeba 3[paBCTBEHNX
TI0/IaTaKa, jaBHO 3/IpaBJ/beE.
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Institut drustvenih nauka, Beograd

ODNOS REGULATIVE REPUBLIKE SRBIJE
PREMA RETKIM BOLESTIMA

Sazetak: Bolest koja se javlja kod malog broja ljudi, najvise kod jedne od
2000 osoba, smatra se retkom boles¢u. Za razliku od kardiovaskularnih bo-
lesti, dijabetesa ili kancera, koji odnose najvise ljudskih zivota u savremenom
drustvu, retke bolesti su, do nedavno, bile potpuno nevidljive i zapostavljene
upravo zbog malog broja pacijenata obolelih od pojedina¢ne retke bolesti.
Ipak, uzete zajedno, one predstavljaju znacajan fenomen u medicinskom,
finansijskom i socijalnom smislu. Pored Zakona o prevenciji i dijagnostici ge-
netickih bolesti, geneticki uslovljenih anomalija i retkih bolesti iz 2015. godine,
regulativa Republike Srbije prepoznaje retke bolesti i u Zakonu o zdravstve-
noj zastiti i Zakonu o zdravstvenom osiguranju, a 2014. godine doneta je i
Odluka o otvaranju Budzetskog fonda za lecenje oboljenja, stanja ili povreda
koje se ne mogu uspesno leciti u Republici Srbiji. Program za retke bolesti u
Republici Srbiji je, kao strateski dokument, u Srbiji prvi put donet 2020. go-
dine, na period od dve godine. Program postavlja jedan opsti i dva posebna
cilja (dijagnostika/prevencija i tretman), a ciljevi su razradeni nizom mera
i indikatora njihove realizacije. Neke mere su realizovane, a druge jo$ ¢eka-
ju realizaciju. Ministarstvo zdravlja RS je preduzelo korake za izradu novog
programa/strategije za retke bolesti. Osnovan je Registar za retke bolesti u In-
stitutu za javno zdravlje RS, kao i Centri za retke bolesti u nekim ustanovama
tercijarnog nivoa zdravstvene zastite. Vremenom raste dostupnost raspolozo-
vih lekova i medicinskih sredstava za retke bolesti. Veliki izazov predstavljaju
dijagnostika i skrininzi na retke bolesti, kao i dostupnost off-label lekova za
svrhu tretmana retkih bolesti.

Kljucne reci: retke bolesti, zakon, budzetski fond, dijagnostika, lecenje.
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Marta Sjenici¢, PhD
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RARE DISEASES THROUGH THE PRISM
OF SERBIAN LEGISLATION

Summary: A disease that occurs in a small number of people, at most one
in 2000 people, is considered a rare disease. Unlike cardiovascular diseases,
diabetes or cancer, which take the most human lives in modern society, rare
diseases were, until recently, completely invisible and neglected precisely be-
cause of the small number of patients suffering from a single rare disease.
Nevertheless, taken together, they represent a significant phenomenon in
medical, financial and social terms. In addition to the Law on the Prevention
and Diagnosis of Genetic Diseases, Genetically Conditioned Anomalies and
Rare Diseases from 2015, the regulations of the Republic of Serbia recognize
rare diseases in the Law on Health Care and the Law on Health Insurance,
and in 2014 the Decision on opening the Budget Fund for treatment of dis-
eases, conditions or injuries that cannot be successfully treated in the RS,
was adopted. The program for rare diseases in the RS, as a strategic docu-
ment, was adopted in Serbia for the first time in 2020, for a two years period.
The program sets one general and two specific goals (diagnosis/prevention
and treatment), which are elaborated through a series of measures and in-
dicators of their realization. Some measures have been implemented, while
others are still awaiting implementation. The RS Ministry of Health has tak-
en steps to develop a new program/strategy for rare diseases. The Registry
for Rare Diseases was established at the Institute of Public Health of the RS,
and the Centers for Rare Diseases in some institutions of the tertiary level of
health care. Over time, the availability of drugs and medical devices for rare
diseases is increasing. Diagnostics and screenings for rare diseases represent
a big challenge, as well as the availability of off-label drugs for the purpose
of treating of rare diseases.

Key words: rare diseases, regulation, budget fund, diagnostics, treatment.
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MEDICALLY ASSISTED DYING IN CASES OF
MENTAL ILLNESS: CONCERNS RAISED BY THE
CHANGE IN THE CANADIAN LEGISLATION

Summary: Canada’s legislation concerning medical assistance in dying is
evolving to offer the option to persons suffering exclusively from mental ill-
nesses. The new rule was planned to become part of the legal system in March
2023, but the implementation was later postponed for another year. Howev-
er, much concern is being raised over the legitimacy of such legal measures,
and many professionals — both in the field of medicine and in the field of law
- are offering opinions on the matter.

The paper addresses the topic from three essential angles. Firstly, it ex-
amines the question of the mental capacity of the mentally ill to make this
decision - that is, to provide consent. Secondly, it approaches the relation-
ship between the right to health care, right to life and right to dignity which
arises from it. Finally, it addresses the practical aspect of such a legal rule —
the feasibility of patients being properly assessed, and safeguards being put
in place, in order to prevent this measure from being abused.

There is no firm conclusion to the study - the topic is way too open, and
it cannot be resolved in one paper. However, a systematization of the issues
raised is given, drawing attention to the findings of the study, and offering a
starting point for further research in the field.

Keywords: Medically assisted dying, mental health, mental illness, Canadi-
an MAID law, psychiatry, human rights, right to dignity, right to health care.
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Codomnja JTeknh
[IpaBHu ¢daxynret, Yausepsurer y beorpany
@axynTeT MONUTUYKUX HayKa, YHUBep3uTeT y beorpany

MEJIVUIINMHCKO IIOMORHO YMUPAIBE Y
CIIYYAJEBMMA OYHIIEBHUX BONECTU: 3SABPMMHOCT
ITPOMEHA KAHAJICKOTI 3BAKOHOJJABCTBA

Caxerak: KaHazicko 3aKOHOZABCTBO Koje ce OfHOCU Ha MEAMIIHCKY I10-
Moh Ipu ymMupamy ce pasBija Kako 6V IIOHYANIO OMIMjy ocobama Koje ImaTe
MCK/BY4MBO Off MeHTamHMx 6onectu. [ImaHnpaHo je ja HOBO IPaBUIIO TO-
CTaHe [1e0 IIpaBHOT cucteMa y MapTy 2023. rofuHe, anu je IpMMeHa KacHuje
OfI/TO’KEeHa 3a joll TofMHY faHa. MelyTnm, mocroju Benuka 3a6puHyTOCT
360r JTETUTUMHOCTY OBAaKBMX 3aKOHCKIX Mepa, 2 MHOTY CTPYYHaIi — KaKO
13 0071aCTN MeUIIMHE TaKO U U3 06/IaCTM MTpaBa — []ajy MUII/bErba O TOME.

Y pany ce tema o6pabyyje n3 Tpu cymtnHcka yria. [IpBo, ncnuryje ce nu-
Tame MEHTa/lHe CMOCOOHOCTV MEHTATHO 000/IeNNX Jja TOHECY OBY OJIYKY
— OIHOCHO Jia [ajy carmacHocT. JIpyro, aHanusupa ce ogHoc nsMel)y mpasa
Ha 3IpaBCTBEHY 3allTUTY, IPaBa Ha )KMBOT ¥ IIpaBa Ha JOCTOjaHCTBO KOjI
u3 Tora nponsnunaasnu. Konayno, oH ce 6aBu NPaKTUIHNM ACTIEKTOM TaKBOT
IIPaBHOT IIPaBMIa — IPOIMCHOM IPOLICHOM M3BOJ/BMBOCTY IAIlVjeHaTa 1
YCIIOCTaB/babeM 3aIITUTHNX MeXaHM3aMa KaKo O ce crpednie 3/10yTIo-
Tpebe oBe Mepe.

Cryzuja HeMa YBPCTOT 3aK/by4Ka — TeMa je IIpeBMIlle OTBOPEHaA 11 He MOXKe
ce pelnTn y jesHoM paay. MebyTum, nata je cucremarusaryja HOKpeHy TUX
INTama, Koja ckpehe makmy Ha Hazmase CTyAMje U HYAU [IO/a3HY OCHOBY 3a
fla/ba MCTPaXKMBabha y OBOj 0OIACTIL.

K}by‘l]—[e peun: MEIMOMHCKN IIOTIIOMOTHYTO yMlpaibe€, MEHTA/TIHO

3IpaBibe, MEHTaTHa 6071ecT, KaHa/IcKy 3aKoH o MIIY-y, ncuxujarpuja, byp-
CKa IIPaBa, IPAaBO Ha JOCTOjaHCTBO, IPABO Ha 3[PaBCTBEHY 3aIUTUTY.

~ 11 ~



MEBYHAPOZIHU HAYYHU CKVII / MEDUNARODNI NAUCNI SKUP / INTERNATIONAL SCIENTIFIC CONFERENCE

Ip Coduja Hukonuh IHonmaguh
VHCcTUTYT [pylITBeHMX HayKa, LleHTap 3a mpaBHa ucTpaxkusamwa, beorpan

YTUIAJ KIMMATCKUX ITIPOMEHA HA
30PAB/bE CTAHOBHUMIIITBA U IIPABHA
PETYJIIATUBA Y PEIIYB/INIIN CPBUJU

Caxxerak: KnnMarcke mpoMeHe MMajy 3Ha4ajaH yTUIIAj HA 3lpaB/be CTa-
HOBHMIITBA. BpojHe nmocnenniie usMemeHNX KIMMaTCKIX YC/IOBA Ko IITO Cy
II0pacT TeMIleparype, moBehame 6poja TPOIICKMX aHa, KONNYMHE TaaBUHA,
Kao I JlaHa Ca eKCTPEMHOM KONMYMHOM IaflaByHa U Jp. YTUYY Ha 3/IpaB/be
by U fonpruHoce nosehamwy crone cMpTHOCTH. EexTn MsMemeHnx Ku-
MaTCKMX yC/IOBa Ha 3[paB/be CTAHOBHUINTBA Cy BU/bMBY Y Perybmmun
Cp6uju. Toxom Tpajama TOIIOTHOT Tanmaca y jyry 2007. roguHe 3abenexxeH
je 3HadajaH MOPACT CMPTHOCTY CTAHOBHUIITBA, HOCEOHO 0c0ba ca Kapay-
OBacCKy/IapHMUM IpobreMuma, aujabeTecoM, 6onectuma 6ybpera, fucajHnx
myTeBa. [Topes moBehama cTore CMpTHOCTH, TOIIOTHM Ta/IaCK YTUYY Ha I10ja-
BY TOIUIOTHUX yflapa, CyH4YaHu1e, u c/1. [ToBehame TemnepaType je mosesaHo
¥ Ca II0jaBOM HOBMX BPCTa 3apa3Hux 6onmecTtn. Bucoke Temmeparype u cym-
HOM IIepMOJY MMajy 3Ha4yajaH YTULIAj Ha CHabfeBambe BOJIOM I Ha CMalbelbe
IOJ/BONIPUBPENHIX IIPMHOCA LIITO MOXKe YTULIATU 1 Ha CHabJjeBabe XPaHOM.
[Mocnepuie KMMMATCKMX IPOMEHA Ce jaB/bajy M y BUAY APYTUX €KCTPEMHUX
BpeMeHCKIX Jjorahaja Kao ITo cy Ho>kapy 1 IOIIaBe IITO TaKobe yrpoxkasa
JKUBOT CTAHOBHMIITBA. Y moraBama 13 2014. roguse je ctpazgana 51 ocoba.
[ToraBe MOTY yTHIIATI ¥ HA IIMperbe pasnnanTux 6onectu. Vimajyhn y Bumy
CBe IIPETXOJHO HaBeIeHO, MICTPAXIBambe je MocBeheHO BeoMa 3HaYajHOM
NUTambYy Ja U Cy KIMMaTCKe IPOMEHe IIPENo3HaTe y CTpaTerujama i porm-
cuma Penry6muke Cp6umje Kao jeaH off pu3MKa I0 37ipaB/be CTAHOBHUILITBA?
Y okBupy uctpaxmpama aHanusupana je Ctpareruja japHor sgpassba y Pe-
ny6muy Cp6uju 2018-2026. ropnHe, 3aKOH O jaBHOM 3/[paBjby, 3aKOH O
3[PaBCTBEHO] 3aIUTUTY, 3aKOH O IIPaBMMa MalyjeHara ¥ 3aKOH O K/IuMart-
CKMM IIpOMeHaMa. Pesynrary ucrpaxmusarma I10Ka3yjy fa y 34paBCTBEHNUM
IPOINNMCYMA KIMMATCKe IIPOMEHE KaO PUSMK I10 3[]paB/be CTAHOBHUILITBA He
3aysuMmajy oarosapajyhe mecto. Ha kpajy ncTpaknBama jjate Cy Ipernopy-
Ke 3a TI000/bIIakbe CTarba y 0BOj 00/1acTu.

Kby4yHe peun: KuMarcKe IpoMeHe, eKCTPEeMHM BpeMeHCKH forahaju,
3IpaB/be CTAHOBHUIITBA, CTOIIA CMPTHOCTM, IIPOIIUCH Y 3APaBCTBY.
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Sofija Nikoli¢ Popadi¢, PhD

Institute of Social Sciences, Center for Legal Research, Belgrade

THE IMPACT OF CLIMATE CHANGE ON THE
HEALTH OF THE POPULATION AND LEGAL
REGULATIONS IN THE REPUBLIC OF SERBIA

Summary: Climate change has a significant impact on the health of the
population. Numerous consequences of changed climate conditions such as
temperature increase, increase in the number of tropical days, amount of pre-
cipitation, as well as days with extreme amount of precipitation, etc. affect
people’s health and contribute to an increase in the death rate. The effects of
changed climatic conditions on the health of the population are visible in the
Republic of Serbia. During the heat wave in July 2007, there was a significant
increase in the mortality of the population, especially for people with car-
diovascular problems, diabetes, kidney and respiratory diseases. In addition
to increasing the death rate, heat waves affect the occurrence of heat strokes,
sunstroke, etc. The increase in temperature is also associated with the emer-
gence of new types of infectious diseases. High temperatures and droughts
have a significant impact on the water supply and on the reduction of agri-
cultural yields, which can also affect the food supply. The consequences of
climate change also occur in the form of other extreme weather events such as
tires and floods, which also threaten the lives of the population. In the floods
in 2014, 51 persons lost their lives. Floods can also affect the spread of var-
ious diseases. Having all that in mind, the research is dedicated to the very
important question of whether climate change is recognized in the strategies
and regulations of the Republic of Serbia as one of the risks for the health of
the population? In this research we analyzed the Public Health Strategy in
the Republic of Serbia for the period 2018-2026, the Law on Public Health,
the Law on Health Care, the Law on Patients’ Rights and the Law on Climate
Change. The results of the research show that climate change as a risk for
the health of the population does not have an appropriate place in the health
regulations. At the end of the research, recommendations were given for im-
proving the situation in this field.

Keywords: climate change, extreme weather events, population health,
mortality rate, healthcare regulations.
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Toni Buterin

Amir Muzur

Sveuciliste u Rijeci, Fakultet zdravstvenih studija

ZAKONODAVNI OKVIRI RAZVO]J] MORTALITETNE
STATISTIKE U RAZDOBLJU OD 1960. DO 2012.
NA PODRUCJU REPUBLIKE HRVATSKE

Sazetak: Smrt i drugi vitalni dogadaji (radanje, pomor dojencadi, brako-
vi, razvodi) u populaciji nose znacajne kratkoro¢ne i dugoroc¢ne posljedice i
to za razli¢ite segmente drustva. Stoga ne ¢udi da sustav vodenja i pohrane
podataka mortalitetne statistike zahtijeva interdisciplinarni pristup.

Pregledom zakonodavnog okvira i razvoja mortalitetne statistike u istrazi-
vanom razdoblju, od 1960. do 2012. na podrucju danasnje Republike Hrvatske,
utvrdeno je kako je sustav izvje§¢ivanja o uzrocima smrti i organizacije priku-
pljanja podataka mortalitetne statistike od tijela drzavne uprave na teritoriju
danasnje Republike Hrvatske bio prili¢no brzo uspostavljen po zavrsetku
Drugog svjetskog rata. S jedne strane to je bila posljedica postojanja razvije-
nog sustava prikupljanja takvih podataka i u prijagnjim drzavnim sustavima,
odnosno supostojanja usporednog sustava prikupljanja i vodenja podataka o
smrtnosti unutar okvira koje je za svoje ¢lanove postavila administracija re-
ligijskih zajednica na podrucju danasnje Hrvatske. U svojoj osnovi pravna
regulacija mrtvozorstva i odredivanja uzroka smrti te prikupljanja podataka
o smrtnosti tijekom gotovo cjelokupnog razdoblja, nije bila podvrgnuta zna-
¢ajnijim izmjenama. U formalnom smislu izmjene donosi Pravilnik o obrascu
potvrde o smrti iz 1975., a aktualnim Pravilnikom o obrascu potvrde o smr-
ti znatno se mijenja forma i sadrzaj obrasca ¢ime ona postaje u potpunosti
uskladena s preporukama Svjetske zdravstvene organizacije (SZO) i Europ-
skog ureda za statistiku (EUROSTAT).

Terensko istrazivanje obiljezja smrtnosti u razdoblju od 1960. do 2012. u
trima sjevernojadranskim lokalnim zajednicama (Bakar, Mali Losinj i podruc¢-
je Labinstine) potaknula su na promisljanje novih smjernica koje bi mogle biti
implementirane u sustav vodenja i pohrane podataka mortalitetne statistike.

Kljucne rijeci: mortalitetna statistika, potvrda o smrti, zakonodavni okvir,
Hrvatska, 20. stoljece.
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Robert Dorici¢

University of Rijeka, Faculty of Medicine
Tony Buterin

Amir Muzur

University of Rijeka, Faculty of Health Studies

LEGISLATIVE FRAMEWORK AND DEVELOPMENT OF
MORTALITY STATISTICS IN THE PERIOD FROM 1960
TO 2012 IN THE AREA OF THE REPUBLIC OF CROATIA

Summary: Death and other vital events (birth, infant mortality, marriages,
divorces) have significant short-term and long-term consequences for different
segments of society. Therefore, it is not surprising that the system of maintaining
and storing data on mortality statistics requires an interdisciplinary approach.

An overview of the legislative framework and the development of mortal-
ity statistics in the investigated period, from 1960 to 2012, on the territory of
the Republic of Croatia, reveals that the system of reporting on the causes of
death, and the organization of data collection of mortality statistics from state
administration bodies in the territory of contemporary Croatian state was es-
tablished quite quickly after the end of the Second World War. On the one hand,
this was a consequence of the existence of a developed system for collecting
such data in previous state systems, i.e. the coexistence of a comparative sys-
tem for collecting and keeping data on mortality within the framework set for
its members by the administration of religious communities.

Basically, the legal regulation of the coroner’s office and the determination
of the cause of death and the collection of data on mortality during almost the
entire period were not subjected to significant changes. In a formal sense, the
changes were made by the Ordinance on the death certificate form from 1975,
while the current Ordinance on the death certificate form significantly changes
both, the form and the content, making it fully compliant with the recommen-
dations of the World Health Organization (WHO) and the European Statistical
Office (EUROSTAT).

Field research on mortality characteristics in the period from 1960 to 2012
in three northern Adriatic local communities (Bakar, Mali Loginj and the area
of Labin) encouraged the consideration of new guidelines that could be im-
plemented in the system of keeping and storing data on mortality statistics.

Keywords: mortality statistics, death certificate, legislative framework, Cro-
atia, 20th century.
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ITIpod. np Cuexana ITantoBuh
MenumuHckn dakynrer Yausepsurera Lpue Tope
Hou. np dujana 3pauh

[IpaBHu ¢axynrer YHuBep3utera y bamoj JIyun

MEJUIINMHCKN U ITPABHU ACITEKTI
MH®OPMICAHOTI ITPMCTAHKA Y IIPHOJ TOPH,
PEIIYB/INDON CPIICKO]J, CPBUJU U1 XPBATCKO]

Caxerak: [IprucTaHak maiyjeHTa je HEOIXOaH YC/IOB 3a Ipefy3uMatbe 0110
KOje Me[IMIIVIHCKe MHTEePBEHLMje M M3Pa3 je MalMjeHTOBOr IIpaBa Ha CaMOooIIpe-
Te/bebe Y OHOCY Ha COIICTBEHO TEJIO0, KOje MIMa CBOje yTeMe/belhe Y YCTaBHOj
rapaHIVjJ HEIIOBPEAMBOCTH /byICKe TMYHOCTY. Y OJHOCY Ha I'PaHMIle IPUCTAH-
Ka 3a MEAMNIVIHCKY MHTEPBEHIINjY, HEOIIXO/laH je He caMo omTy, Beh u noce6an
IPMCTaHAK, OffHOCHO MOpA Ce OJfHOCUTY Ha ITPeLM3HO AepUHICaHe JMjarHOCTIY-
Ke 1 TepalMjcKe Mepe Koje MeIMIHCKI PaJHUK HaMepaBa fa Ipefy3Me, Kao I
oxpebeHe pusnke y Beau ca Tum. Mepe. C TuM y Besu, o6aBesa je MeAMUIIMHCKOT
PaJiHIKA Jja TTALMjeHTY M/IM 3aKOHCKOM 3aCTYITHVKY JOCTAaBY CBa 00aBellTeha Koja
Cy IIpeTIIOCTaBKa IIPUCTAHKa, a Ta 0OaBelITema Tpeda fja cafip>ke CBe YMIbeHNIIe
KOje Cy OMTHe 3a IOHOLIIe e OfTyKe O IPUCTAHKY, a Koje, u3Mely ocTaror, cagpike
BPCTY 1 BepoBaTHOhY Moryhux pusuka mwm nociaeguia. Y TakBUM CIydajeBUMa
je BayKHa y/iora 3aKOHOJABLa, KOjU MOPa IPOINMCATH jacHa IIPaBIIa IOHAIIAba
3[paBCTBEHNX YCTAHOBA, CY/I0BA M MEAVILIMHCKMX pajHMKA KOjU CY MPEKTHO UK
VIHAVPEKTHO YK/bY4eHU Y Ipolec foOujama NHGOpMIUCaHe CaITaCHOCTH.

Y oBOM papy ayTopu Cy y3e1u YIOpeJHO UCTPaXKMBatbe MEVIIMHCKE 1 IPaBHe
npakce y LIpHoj Topn, Penry6mim Cprickoj, Cp6uju u XpBaTckoj, Kako 61 ykasamm
Ha 3Ha4aj MHPOPMMCAHOT IIPUCTAHKA IIPU YTBPHYBaby OATOBOPHOCT 3[PaBCT-
BeHe yCTaHOBe/MeIULIMHCKOT paJjHMKA 32 JIEKAPCKY IPeIlKy/HeMap. Y 3aK/byYHUM
HallOMeHaMa ayTopu yTBphyjy Aa co6onHa Bo/ba IalMjeHTa IpeBIafaBa Hajl
paso3nMa MeAMIVHCKe IPYPOJie Y fia je Of/TyKa IalyjeHTa HendOe>KHa IpaHu-
1]a 32 3]paBCTBEHY YCTAaHOBY/3paBCTBEHOT pajHMKa. MeUIIMHCKY TOCTYIaK
je He3aKOHMT aKo Ce He IOLITYje WK He JoOuje Borba manujeHTa. OfroBOpHOCT
MeJVILHCKOT paJiHNUKa je CybjeKTHBHe IPUPOJie U MOipasyMeBa MOBPERy HLyXK-
HocTy, omTehemwe 3paB/ba MalijeHTa IPOY3POKOBAHO HETOBUM HECTPYYHNM,
HeMa>kK/bMBUM VIV HEIIPaBWIHUM PafloM CYIIPOTHUM IIPaBUIMMA MeIMULIMHCKe
CTpyke U Hayke (contra legem artis). OmuTe je MUIUbebe HAL[VIOHATHOT IIPaBO-
cyba na je 3mpaBcTBeHa ycTaHOBa/MEVLIMHCKM PAJHUK, 6€3 13y3eTKa, OffTOBOPHA
3a IITeTHe MOC/IeAMIie 10 3[[paB/be MAlVjeHTa aKo Hije Ip1baBuIa BeroBy ca-
IJIACHOCT 32 IIpefjy3/Matbe MeMLIMHCKe MHTepBeHLuje.

Kibyune pujeun: nadopMucany npycTaHak, MeAUIMHCKA eTUKA, Y3POYHOCT,
TyOMTaK MV IITETa, IeKAPCKU HeMap, 3110yIOTpeba, MaTepyjaTHu PUSKK.
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Prof. SneZana Pantovié, PhD

Faculty of Medicine, University of Montenegro
Prof. Dijana Zrni¢, PhD

Faculty of Law, University of Banja Luka

MEDICAL AND LEGAL ASPECTS OF INFORMED
CONSENT IN MONTENEGRO, REPUBLIC
OF SRPSKA, SERBIA AND CROATIA

Summary: The patient’s consent is a necessary condition for undertaking any
medical intervention and is an expression of a patient’s right to self-determina-
tion in relation to his own body, which has its foundation in the constitutional
guarantee of the inviolability of the human personality. In relation to the limits of
consent for medical intervention, not only general, but special consent is neces-
sary, that is, it must refer to precisely defined diagnostic and therapeutic measures
that the medical professional intends to take, as well as certain risks associated
with these measures. In this connection, it is also the medical professional’s duty
to provide the patient or the legal representative with all the notices, which are
a presumption of consent, and those notices should include all the facts that are
essential for the decision on consent, and which, among other things, contain the
type and probability of possible risks or consequences. In such cases, the role of
the legislator is important, as it must prescribe clear rules of conduct for health
institutions, courts and medical professionals who are directly or indirectly in-
volved in the process of obtaining informed consent.

In this paper, the authors have taken a comparative research of medical and
legal practice in Montenegro, Republic of Srpska, Serbia and Croatia, in order to
point out the importance of informed consent when determining the responsi-
bility of a healthcare institution/medical professional for a medical malpractice/
negligence. In the concluding remarks, the authors establish that the free will of
the patient prevails over the reasons of a medical nature and that the patient’s
decision is an inevitable limit for the health institution/medical professional. A
medical procedure is illegal if the patient’s will is not respected or obtained. The
responsibility of the medical professional is subjective in nature, and assumes
breach of duty, damage to the patient’s health caused by his unprofessional, care-
less or improper work contrary to the rules of the medical profession and science
(contra legem artis). It is the general opinion of national judicature that the health-
care institution/medical professional is, without exception, responsible for the
harmful consequences to the patient’s health if they did not obtain the patient’s
consent to undertake medical intervention.

Key words: informed consent, medical ethics, causation, loss or damage, med-
ical negligence, malpractice, material risk.
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Prof. dr Csaba Varga
Institute for Legal Philosophy of the Catholic University of Hungary

ON RULE OF LAW - CONTESTING AND CONTESTED

Summary: The rule of law has become a watchword in international poli-
tics over the last few decades. It has been transformed from a descriptum into
a prescriptum, a criterion for judging legal orders, transferred from the legal
to the political sphere. For Hungary, its impact coincided with the dissolution
of the Soviet empire and the advance of globalisation in our unipolar world.
But what did not become, could not become, an operative term in law, since
it is not linked to a definition of facts that would allow it to become legally as-
certained and established as a set of facts constituting a legal case. Because, by
its very nature, it is not a class concept with sharp boundaries, but a concept
of order that can only be clarified by characterisation and through examples.
It is what literature calls essentially contested, and what institutions and au-
thors are constantly expanding with competing formulations, which has long
since led to its internal emptying out. In its origin and development, it has
never been anything other than the accumulated experience of civilisational
self-growth in the operation of the law by the state, which has evolved in re-
sponses to the challenges of various places and times. That is, it is particular,
a function of hic et nunc developments. And the way in which our present at-
tempts to universalise this — in which, of course, mutual learning processes
between nations and ages are also involved — is a mere artificial projection,
which conceals the West’s urge to export the values that guide it. Not a yes or
no category, but an ideal towards which we strive. Contradictory, with com-
promises, because if we attempted to satisfy it in its entirety, the conflicting
values within it could extinguish each other; consequently, only a case-by-case
weighing up of these values can ensure that a balance, optimally satisfactory
there and then, is achieved.

Keywords: Rule of Law, concept, essentially contested, West, export of
values
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Prof. dr Caba Varga

Institut za filozofiju prava Katolickog Univerziteta Madarske

O VLADAVINI PRAVA - OSPORAVAJUCOJ I OSPORENO]J

Sazetak: Vladavina prava je tokom posljednjih nekoliko decenija prerasla
u parolu u medunarodnoj politici. Ona je iz opisujuceg transformisana u
propisujuce, u kriterijum za prosudivanje pravnih poredaka, premjestena
iz pravne u politicku sferu. U sluc¢aju Madarske, njen uticaj podudario se
sa raspadom sovjetske imperije i napredovanjem globalizacije u nasem
jednopolarnom svijetu. Ali ona nije postala operativni pojam u pravu, niti je
mogla postati, jer nije povezana sa definicijom ¢injenica koja bi omogucila
da se ona pravno utvrdi i ustanovi kao skup ¢injenica koje konstituidu pravni
slucaj. Jer, po svojoj prirodi, to nije klasni pojam sa ostrim granicama, ve¢
koncept poretka koji se moze razjasniti samo karakterizacijom i kroz primjere.
To je ono $to se u literature naziva sustinski spornim, a institucije i autori je
neprestano prosiruju konkurentskim formulacijama, §to je odavno dovelo
do njenog unutrasnjeg praznjenja. Ona u svom nastanku i razvoju nikada
nije bila nista drugo do nagomilano iskustvo civilizacijskog samorazvoja
kroz upravljanje zakonima od strane drzave, koje je evoluiralo kao odgovor
na izazove razlic¢itih sredina i vremena. To je, narocito, funkcija hic et nunc
razvoja. A nacin na koji nasa sadasnjost pokusava da ovo univerzalizuje -
u koji su, naravno, ukljuceni i procesi uzajamnog ucenja izmedu nacija i
epoha - je puka vjestacka projekcija koja prikriva nagon Zapada da izvozi
vrijednosti koje ga vode. Ne “da ili ne” kategorija, ve¢ ideal kome tezimo.
Kontradiktoran, sa kompromisima, jer ako bismo pokusali da ga zadovoljimo
u cjelini, sukobljene vrijednosti u njemu mogle bi ugasiti jedna drugu; shodno
tome, samo odmjeravanje ovih vrijednosti od slucaja do slu¢aja moglo bi da
obezbijedi postizanje ravnoteze koja je optimalno zadovoljavajuca.

Klju¢ne rijeci: vladavina prava, pojam, sudtinski sporno, Zapad, izvoz
vrijednosti.
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Prof. Ivan Halasz, PhD
Centre for Social Sciences - Institute for Legal Studies, Budapest
University Pavol Jozef Safarik, Kosice, Slovakia

ACTIVITIES OF THE CENTRAL EUROPEAN
OMBUDSMEN AND PANDEMIC COVID-19

Summary: The paper will focus on the activities of ombudsmen in Central
European countries during the Covid-19 pandemic, specifically comparing
the activities of the Czech, Hungarian, Polish and Slovak ombudsmen. During
the pandemic, different issues resonated in these countries, which were nat-
urally related to their specific situation, different degrees of socio-economic
well-being, different social mentality, as well as current political and power
conditions. The situation has also been influenced by the previous history
of the ombudsman institution, as well as the personal backgrounds of indi-
vidual ombudsmen. Their activities therefore need to be examined within a
broader legislative, political and personal framework. Despite many struc-
tural similarities, Central European ombudsmen have presented different
approaches to their position as well as different mentalities. The Slovak om-
budsman represented the most active human rights approach. Major political
issues resonated mainly in Poland. In the Czech Republic, the situation was
complicated by a conflict between the ombudsman and his deputy. The activi-
ties of the Hungarian ombudsman were in turn influenced by his less activist
approach to individual partisan issues. The aim of the lecture is to compare
the ratio of objective and subjective causes of these different legal practices,
professional attitudes and ombudsman mentalities.

Key words: Central Europe, Covid19, human rights, ombudsman.
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IIpod. np MiBan Xonac
LlenTap 3a gpylmTBeHe HayKe — VIHCTUTYT 3a IIpaBHe Hayke, bygummeniTa
Yuusepsauter Ilason Josed Illadapnk, Kommnrie, Croauka

AKTUBHOCTU DEHTPATHOEBPOIICKMX
OMBYIJCMAHA N1 ITAHIEMMJA KOBM-19

Caxerak: Pax he ce poxycuparn Ha akTMBHOCTU OMOY/ICMaHa y 3eM/ba-
Mma llenTpansae EBporne TokoMm nanpemuje Kosup-19, moce6uno ynopehyjyhn
aKTVBHOCTY YelLIKOT, Mah)apcKor, o/bCcKor U crnoBaykor oMbypacMaHa. To-
KOM ITaH/IeMIje, Y OBMM 3eM/baMa OfljeKHYy/a Cy pas/ln4uTa MuTama, Koja
Cy IpMPOAHO OuJIa Be3aHa 3a IHYUXOBY CHeNVPUIHY CUTYAINjy, pas3IndnTe
CTeIleHe COIMjaTHO-eKOHOMCKOT 6/1arocTama, Apyradnjy ApYIITBeHN MeHTa-
JINTET, Kao U aKTyeHe IOIMTIYKe IIPUINKe U OfHOCHU cHara. Ha curyanmjy
je yTuiana 1 IpeTXofHa UCTOPYMja MHCTUTYLIMje OMOYICMaHa, Ko VI TNIHO
MICKYCTBO II0jeiuHNX oMOyfcMaHa. IbuxoBe akTMBHOCTH cTOra Tpeba mc-
NUTATH y IMPEM 3aKOHOJABHOM, IIOIMTUYIKOM M IMYHOM OKBMPY. YIIPKOC
MHOTVM CTPYKTYPaTHUM CIMYHOCTHMA, CPEHOEBPOIICKN OMOYICMaHN
Cy IpeCTaBU/IN Pa3IM4UTe IIPUCTYIIE CBOjOj IMMO3NLINjY, KA0 U PA3TININTE
MeHTamuTere. CroBauky OMOYACMaH je HajaKTUBHUje OPMHYO O JbYACKUM
npasuMa. [J1aBHa NONMUTUYKA IMTalba OfjeKHY/a Cy yImaBHOM Y [Tobckoj. ¥
Yermkoj je cuTyarjy 3akOMIIMKOBAO CYKOO OMOyICMaHa I IerOBOT 3aMe-
Hyuka. Ha aktuBHOCTM Mahapckor omOyzcMaHa je 3ay3BpaT yTUIJA0 HETOB
Marbe aKTUBUCTUYKY IPUCTYII NOjeAHAYHIM CTPAaHAYKUM nuTamuma. Lnmb
M3JIarama je Jia ce ynopeny ofHoc 00jeKTUBHUX U CYOjeKTVBHIX Y3POKa OBe
pasMuuTe MpaBHe IpaKce, IPOQeCHOHATHUX CTABOBA U MEHTA/INTETA OM-
OyncmaHa.

Kibyune peun: iearpanna Espomna, Kosua-19, /pyzcka mpasa, oMbyncMaH
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Doc. dr Damir Banovi¢
Pravni fakultet Univerziteta u Sarajevu

REALISTICKA TEORIJA PRAVA: OGLED O PRAVNOM
REALIZMU, PRAVNOM KONVENCIONALIZMU
I NATURALIZACIJI U PRAVU

Sazetak: Rad ima za cilj da pokaze nove pravce razvoja teorije prava nastale
pod utjecajem, prije svega, americkog pravnog realizma. Ovaj pravac kriti-
kovao je neke od pozicija klasi¢ne teorije prava, posebno u pogledu stava da
sudije samo primjenjuju pravo. Ovo ¢e imati daljnjeg utjecaja ka pomjeranju
teorije prava prema drugim teorijskim, nau¢nim i empirijskim disciplinama
i to prije svega kroz naturalizaciju. Dodatno, radom se Zeli pokazati moguci
pravci metodoloskog razvoja Hartovog analitickog okvira, inspirisanih Ta-
manahovim neesencijalistickim pristupom, te pravnim konvencionalizmom
i naturalizacijom u pravu a u smjeru jedne teorije prava koja ¢e biti refleksiv-
na u odnosu na drustveni kontekst. Na kraju, mapira ¢e se metodoloski put
kojima realisticka teorija prava treba da se krece i to na primjeru pravila pri-
znanja kao kriterija pravne validnosti svakog pravnog sistema.

Kljucne rijeci: Pravni konvencionalizam, realisticka teorija prava, natu-
ralizacija, pravni realizam
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Asst. Prof. Damir Banovié, Ph.D
Faculty of Law, University of Sarajevo

REALIST THEORY OF LAW: AN ESSAY ON
LEGAL REALISM, LEGAL CONVENTIONALISM,
AND NATURALIZATION IN LAW

Summary: The paper strives to outline new developments in the theory
of law that emerged under the influence of, primarily, American legal real-
ism. This line of thought criticized some of the positions of classical legal
theory, especially regarding the view that judges merely apply the law. This
will have a further impact on shifting the theory of law towards other theo-
retical, scientific and empirical disciplines, primarily through naturalisation.
Furthermore, the paper aims to show possible methodological developments
of Hart’s analytical framework - inspired by Tamanaha’s non-essentialist ap-
proach, as well as legal conventionalism and naturalisation in law - in the
direction of a theory of law that will be reflexive of the social context. Finally,
the methodological path along which the realist theory of law should move
will be mapped, using the example of the rule of recognition as a legal valid-
ity criterion of every legal system.

Keywords: Legal conventionalism, realist theory of law, naturalization,
legal realism
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Emese Szilagyi, PhD
Centre for Social Sciences - Institute for Legal Studies, Budapest

POLITICAL FREEDOM IN HYBRID
REGIMES - THE CASE OF HUNGARY

Summary: In my presentation, I will hypothesize that international rec-
ommendations and guidelines, which are based on the shared experiences
and distilled good practices of well-established democracies, in some cases
may lead to unjustified restrictions on freedoms, especially in such “illiber-
al” or hybrid regimes as Hungary.

To justify my hypothesis, I will use the example of the Hungarian party-
and campaign financing system and analyze what the recent international
recommendations - issued by GRECO, the Venice Commission, and OSCE
ODIHR - have to say about the shortcomings of this system. As a starting
point, I will explain the specialties of the Hungarian political context, then I
will emphasize the social image of political parties and the attitude of Hun-
garian society towards parties and politicians. In my opinion, social attitudes
towards political actors have not changed much in the decades since the fall
of communism. Finally, I will summarize the main elements of the Hungarian
party- and campaign-financing system, focusing on the system of public fund-
ing, regulations on private funding, and disclosure rules. The main messages
or conclusions of my presentation will be: Solutions invented for well-estab-
lished democracies can prove to be counterproductive in hybrid regimes,
such as Hungary. When making recommendations, it is not enough to tick
off a checklist, the political and social context of the rules and legal solutions
must be understood and considered first. Otherwise, such recommendations
just open the door to more twisted ideas.

Key words: international recommendations; party financing; political cam-
paigns; campaign financing; hybrid regimes, political freedoms
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Ip Emenre Cunarn
LenTap 3a apymrBeHe HayKe - VIHCTUTYT 3a IpaBHe HayKe, byaummneniTa

ITOJIMTUYKA CIIOBOJA Y XBPUIHNM
PEJXMIMUMA - CJIYYA] MABHAPCKE

Pesume: Y cBoM n3naramwy nsHehy xunotesy a MehyHaponse npenopyke
U CMEPHMUIIE, KOje Ce 3aCHMBAjy Ha 3ajeJHMYKVM VICKYCTBJMA U IECTUIOBAHO)]
106poj mpakcu JoOPO yCIOCTaB/beHNX AeMOKpPaTHja, Y HeKUM C/TydajeBuMa
MOTY JJOBECTH [0 HEOIPABIaHOT OrpaHNYerma c10607a, HOCeOHO y TAKBUM
»HembepamHUM “ Win XMOpUAHNM pexxumuma, kao Mabapcka.

[la ompaBiaM CBOjy XUIIOTe3Y, ITOCTy>Kuhy ce mpuMepoM Mabapcke mapTuje
U KaMIIame CrcTeMa (pMHAHCHpaba U aHaIM3UPATH LITa HelaBHe MehyHapop -
He ipenopyke — nspate off [PEI]O-a, Beneunjancke komncuje u OEBC-oBor
OIIVIXP-a - uMajy ja KaXXy 0 HefloCTallMa OBOT cucrema. Kao nomasuiure,
ob6jacarhemo moce6HOCTN MahapcKor MOMUTUYKOT KOHTEKCTa, oHAa hemo
ucrahy IpymITBeHY CIMKY HOMUTUYKYX ITAPTHUja X OFHOC Mahapckor apym-
TBa IIpeMa CTPaHKaMa 1 nonmrudapuma. [lo Hamem Muiberny, IpyIITBEHN
CTaBOBM ITpeMa IMOMUTUYKUM aKTepyMa HUCY Ce IPOMMjE€HIIN MHOTO Y Jie-
IeHnjaMa off maga KomyHusma. Ha kpajy, pesummpahemo r1aBHe eneMeHTe
mabapckor cucreMa grHaHCHpamba NapTHja 1 KaMIlamwa, pokycupajyhu ce
Ha CICTeM jaBHOT (GDMHAHCUPaba, IPOMNCe O IPUBATHOM GMHAHCUPALY 1
npaBuIa o obeofamyBamky. [lTaBHe OpYyKe VIV 3aK/bY4I HAIlle ITpe3eH-
tanyje 6uhe: Pjemrema nsMnnrpeHa 3a 1oOpo ycrocTaB/beHe [leMOKparuje
MOTY Ce TTI0Ka3aTy Kao KOHTPAIPOAYKTUBHA Y XUOPUIHUM PEeXXMMIUMA, Kao
mTo je Mahapcka. [Ipunukom gaBama Ipernopyka Hije JOBO/bHO O3HAUNT
KOHTPOJIHY /TUCTY, Beh ce pBo Mopa pasyMeTy ¥ pa3MOTPUTH ITOTTUTUYKA
U PYIITBEHY KOHTEKCT IPaBM/Ia U 3aKOHCKUX pellera. VHade, TakBe mmpe-
IIOPYKe caMO OTBapajy BpaTa yBpHYTUjUM UJEjaMa.

Kibyune pujeun: mehyHapozHe npenopyke; puHaHCUpalbe IAPTH]ja; 110-

JINTUYKE KaMITatbe; QUHAHCUPatbe KaMIIathe; XUOPUTHN PEKIUMI, TOMUTIYKE
crnobope.
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Boldizsar Szentgall-Toth, PhD
Nora Ban-Forgacs, PhD
Institute for Legal Studies, Budapest

PARLIAMENTS UNDER PRESSURE: THE
STATE OF EMERGENCY AND BEYOND.
LESSONS LEARNED FROM COVID-19

Summary: The global pandemic has fundamentally affected the day-to-day
life of legislative bodies: in the state of emergency, the space for maneuvering
of parliaments has proven to be uncertain. Additionally, the regular sitting of
the legislature was seriously affected, and the parliamentary meetings were
limited.

A good part of the restrictions was lifted by national governments, as the
intensity of the pandemic eased, however, many of the trends that emerged
at the time of emergency, seemed to be here to stay.

The impact of the Covid-19 outbreak on parliaments has been largely an-
alyzed by several authors. However, constitutional review of the legislative
bodies’ post-covid area is a sub-area that has not yet been substantively exam-
ined. A two strands trend is relevant: the authority of parliaments to exercise
their special jurisdictional power under a state of emergency (and after) is
to be examined, on the other hand, we try to identify the framework within
which the daily functioning of the parliament is feasible under the state of
emergency. This presentation will explore the role of the constitution/higher
courts in exercising judicial review over the parliament in the given context
in recent cases of French, German, Spanish, Croatian, and Estonian supreme
courts and European Court of Justice decisions.

Key words: parliaments, covid-19 and parliaments; state of emergency;
jurisdictional power; parliaments under emergency;
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Hp bonmmkap Centramu Tyt
IIp Hopa ban ®oprau

MHCcTUTYT 32 IpaBHe cTyAuje, byaummenira

ITAPJIAMEHTU ITOJ ITPUTVICKOM: BAHPEJHO
CTAILE U JAJBE. TIEKIIUJE HAYYEHE 3 KOBUI-19

Caxerak: [l1o6anHa maHgeMuja CymITUHCKA je yTUIjala Ha CBAaKOJTHEB-
HI JKMBOT 3aKOHOJIaBHMX THj€/a: Y BAHPEJHOM CTalby, MAHEBAPCKY IIPOCTOP
napJaMeHTa ce I0Ka3ao Kao HeusBjecTaH. Ilopen Tora, pefoBHO 3acjefarbe
3aKOHOZIABHOT THjeNIa je 030M/bHO IOroheHo, a CKYIMIITHHCKY CacTaHIU Cy
OmIn orpaHNYeHN.

Jlo6ap muo orpaHNYemha yKIMHYIIe Cy Hal[IOHA/THe BIaJie, IIOIITO je IHTEH-
3UTET MaHfeMMje MOMyIITao, MehyTuM, 4MHMIO ce 1a Cy MHOTY TPEHIOBI
KOjJ Cy ce II0jaBU/IN Y BpMjeMe BAaHPENHOT CTamba Ty Jja OCTaHY.

Hekonuko ayTopa je y BeIMKOj Mjepy aHaIU3UPAJIO YTULIAj eNujieMuje
KoBupz-19 Ha mapnamente. MehyTum, ojeHa ycTaBHOCTY IIOCT-KOBUJ 00-
JIACTY 3aKOHOZIaBHX THjeJIa je I0f06/1acT Koja jolll YBUjeK Huje CYIITUHCKA
ucnmuTaHa. PeieBaHTaH je TpeHp, y ABa rpaBLa: Tpeba ucnmuTaTy opamherma
Iap/IaMeHara jJja Bplile CBOjy NOCeOHy HaJIeXXHOCT Y BAHPEIHOM CTamy (1
HAaKOH 1beTa), C IpyTe CTpaHe, IOKYIIABaMO 1a /IeHTU(DUKYjeMO OKBUP Y
KOjeM CBaKOJHEBHO (PYHKIIMOHNCabe ITaplaMeHTa je M3BOM/bUBO IO BaH-
penHMM cTtameM. OBa Ipe3eHTanyja he MCTPaskUTH yIOTy ycTaBa/BUIINX
CYOBa y BpIlIebY CYy[CKOT Ha/I30pa Ha/Jl Iap/IaMEHTOM Y IaTOM KOHTEKCTY y
HeflaBHMM CiTy4ajeBVMa GpaHIyCKNUX, HbeMadKIX, MMaHCKIX, XPBATCKUX 1
€CTOHCKMX BPXOBHMX Cy[OBa I Of/TyKa EBpoIICKor cyfia mpasfie.

Kipyune pujeun: napnamenty, Kosupa-19 u napnaMeHTy; BaHAPEJHO
CTame; HA/IZIEKHOCT; IapJIaMEHTH Y BAHPETHOM CTalby.
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Nora Ban-Forgacs, Ph.D
Institute for Legal Studies, Budapest

CONSTITUTION MAKING IN THE 21ST CENTURY:
NEW CHALLENGES -THE CASE OF HUNGARY

Summary: Perhaps one of the most challenging debates in recent Hungar-
ian and Central European constitutional history took place a few months ago
before the Hungarian Parliamentary elections in the Spring of 2022.

The debate focused on the future of the Fidesz - elected Hungarian Funda-
mental Law in 2011. Hungarian Fundamental Law of 2011 has received major
domestic and international criticism throughout the past years. In the recent
twelve years, Fundamental Law has been officially amended by Hungarian
the Parliament eleven (!) times. Most amendments were stickily scrutinized
and criticized by different organs of the European Union, including the Ven-
ice Commission. Concerns are raised if the Highest Law of the Land meets
all international human rights standards. The academic debate focused on
whether or not the Hungarian Fundamental Law can be further amended
under a future democratic government to meet international requirements
or whether only a new constitution can reestablish the rule of law and de-
mocracy in Hungary.

Back in 2022 before the Parliamentary elections scholarly debate started
on different forums among those scholars who did not find it plausible to al-
ter the current Fundamental Law in Hungary into a democratic constitution
and therefore advocate for the promulgation of a new constitution.

This presentation is focusing on the question of the legitimacy of new con-
stitution-makings under populist constitutional systems.

Key words: constitution making; constitutionalism, populist constitution-

alism; central European constitutionalism, authoritarian constitutionalism,
hybrid regimes
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IIp Hopa ban ®oprau

MHCcTUTYT 32 IpaBHe cTyAuje, byaummenira

JOHOIIEILE YCTABA 'Y 21. BEKY: HOBI
V3A30BU - CI1YYA] MABAPCKE

Caxerak: Mo)x/ia jefiHa off Haj13a30BHUjMX lebaTa y HOBMjOj YCTaBHO]
ucropuju Mabapcke n Llentpanse EBporie ofpskaHa je Ipyije HEKOIMKO Mje-
ceryt mpuje Mahapckux mapirameHTapHuX 136opa y nposbehe 2022. [le6ata je
6una ycpencpebena Ha 6ynyhuoct @upeca - nsabpanor mahapckor OcHOBHOT
3akona 2011. Mabapcku OcHoBHU 3akoH u3 2011. roguHe 10610 je Benke
nomahe v MehyHapomHe KpUTVKe TOKOM IIPOTEK/INX TOAMHA. Y TOC/beNbUX
[IBaHAeCT rofinHa, Mabapcku mapnaMeHT je jemanaect (!) myTa 3BaHMYHO
Mujermao OcHOBHM 3aKkoH. BehuHa aman/MaHa je Ma>k/pMBO IIpOyYeHa U
KPUTUKOBAHA Off CTpaHe pasInMuuTyX opraHa EBporcke yHuje, ykpydyjyhn
Benenujancky xomucnjy. IlojaBpyje ce 3a0pMHYTOCT [ja 1M1 HajBUIIM 3aKOH
3eM/be UCITyHaBa cBe MehyHapoaHe cTaHfapyie /byACKUX IIpaBa. AKaieMc-
Ka jiebaTa ce poxycmpana Ha To fia i ce Mahapcky OCHOBHU 3aKOH MOXe
JIOIATHO M3MUjeHUTH y OKBUPY Oynyhe memMokpaTcke Biafie Kako 6 ce mc-
IYHIWIN MehyHapogHy 3aXTjeBy MM Ia JIV CAMO HOBM YCTaB MO>Ke IIOHOBO
YCIIOCTaBUTY BIaJlaBUHY IIpaBa U AeMOKpaTujy y Mabapckoj.

Jomr 2022. roxyHe npuje napraMeHTapHUX 1300pa odera je Hay4Ha feba-
Ta Ha pa3/mmanTiM popyMuma Mehy OHMM HayuYHMIIIMA KOjY HUCY CMaTpajn
BjepoBaTHNM Jia ce TpeHyTHM OCHOBHM 3aKOH y Mabhapckoj usmujenn y pe-
MOKPATCKI YCTaB 1 300T TOTa ce 3ajI1aXXy 3a IIpoIIallee HOBOT ycraa. OBa
npeseHTanyja ce pokycupa Ha MUTambe TETUTUMHOCTH JOHOUIeHha HOBUX
ycTaBa y NOIYIMCTUYKUM YCTAaBHUM CUCTEMMMA.

Kmytme pnjetm: AOHOLICHC YCTaBa, KOHCTUTYIIMOHAIN3aM, ITOITY/IN-

CTUYKM KOHCTUTYIMOHA/IN3aM, LEHTPA/THOCBPOIICKM KOHCTUTYIIMMOHA/IN3aM,
AYTOpUTAPHU KOHCTUTYIMOHANIN3AM, XI/I6PI/II[HI/I PEXNMMU.
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Prof. dr Nikola Mojovi¢
Univerzitet u Banjoj Luci, Pravni fakultet

PROFESOR ANTE ROMAC, ROMANISTA I PEDAGOG

Sazetak: Ove godine navrsava se sto godina od rodenja profesora Ante
Romca, velikog nau¢nika rimskog prava, pravnog istoricara i pedagoga.
Profesor Romac je obogatio romanistiku znacajnim djelima koja do danas
predstavljaju nezaobilaznu literaturu u pravnoj nauci i studiju prava. Bio je
cijenjen kao svestrani intelektualac humanistickog obrazovanja §to se ma-
nifestovalo kroz njegov akademski i stvaralacki rad: svestrano poznavanje
istorije prava, ali i gotovo svih pozitivnih prava, odli¢an poznavalac izvora
rimskog prava, izrazene sposobnosti u prevodenju antickih pravnih izvora,
pisac raznih odabranih tema iz rimskog prava, pravne istorije, $iroko pozna-
vanje vanpravne anticke, ali i srednjovjekovne knjizevnosti, izvanredan znalac
latinskog jezika. U nekim svojim radovima nije imao prethodnika. Profesor
Romac je bio poznati entuzijasta u nau¢nom radu, uporni sakuplja¢ latin-
skih pravnih izraza desetine godina prije nego ih je selekcionirao i objavio u
nekim svojim knjigama. Kao pedagog profesor Romac je nastojao da izmiri
raskorak izmedu srednjoskolskog obrazovanja koje je davalo skromno znanje
latinskog jezika i potreba koje je zahtijevala materija rimskog prava na studi-
jama prava. Studenti, njegovi saradnici i kolege pamte profesora Romca po
staloZenosti, sistemati¢nosti, visokog stepena kulturnog ophodenja bez jefti-
nih efekata, a kao ispitiva¢a pamte ga po objektivnom kriteriju i odmjerenom
pristupu. Povodom stogodi$njice njegovog rodenja nastojacemo istaci njegov
doprinos u nauci i sjetiti se njegovih nezaboravnih li¢nih osobina koje su po-
stale uzor mladoj generaciji pravnika i njegovim saradnicima.

Kljucne rijeci: Prof. dr Ante Romac, Ulpijanove regule, Paulove Sentenci-

je, Zakonik dvanaest ploca, Justinijanove Institucije, Vademecum iuridicum,
Florilegium sententiarum Latinarum, rimsko vojno parvo.
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Prof. Nikola Mojovi¢, Ph.D
University of Banja Luka, Faculty of Law

PROFESSOR ANTE ROMAC, ROMANIST AND EDUCATOR

Summary: This year marks the hundredth anniversary of the birth of Pro-
fessor Ante Romac, a great scholar of Roman Law, legal historian and educator.
Professor Romac enriched Romanistics with major works which stand to this
day as indispensable literature in the study and teaching of law. He was es-
teemed as a many-sided intellectual educated in the humanities, manifested
through his academic and creative work: a versatile knowledge of legal his-
tory, and also that of almost all current legal systems; an excellent authority
on the sources of Roman law, with a striking aptitude for translating ancient
legal sources; a writer on various select topics of Roman law and legal histo-
ry; a broad knowledge of non-legal classical and also of mediaeval literature
and an outstanding Latinist. In some of his works, he had no predecessor.
Professor Romac was a well-known enthusiast in his pursuit of science, and
had been a relentless collector of Latin legal phrases — for decades before he
selected and published them in some of his books. As an educator, professor
Romac sought to reconcile the gap between secondary education, which was
providing only a modest proficiency in Latin, and the requirements imposed
by the subject content of Roman law in graduate legal education. Students, his
collaborators and colleagues remember professor Romac for his composure,
systematic nature, a high degree of sophistication, without flashy gimmicks,
and, as an examiner, they remember him for maintaining objective criteria
and a level-headed approach. On the occasion of the centenary of his birth,
we will endeavour to highlight his contributions to scholarship, and remem-
ber the unforgettable quality of his character which has become a model for
the younger generation of lawyers and his associates.

Keywords: Ante Romac, Rules of Ulpian, Sentences of Paul, Laws of the

Twelve Tables, Institutes of Justinian, Vademecum iuridicum, Florilegium
sententiarum Latinarum, Roman military law.
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Prof. dr Magdalena Apostolova-Marsavelski
Pravni fakultet Univerziteta u Zagrebu

SREDNJOVJEKOVNI ZAGREB:
ZNACAJKE ZALOZNOG PRAVA

Sazetak: Zalozno pravo, nezaobilazan i vazan instrument osiguranja
trgovinskih transakcijama, prilagodeno je specificnim okolnostima sred-
njovjekovnog grada, u kojem na limitiranom gradskom prostoru nekretnine
imaju poseban veliki znacaj. Znacajke koje obiljezavaju taj model zaloznog
prava i koji ga udaljuju od instituta hipotekarnog osiguranja rimskog i mo-
dernog prava, bile su prihvatljive za obje stranke. Duznik je imao vremenski
neograniceno i nezastarivo pravo na otkup zaloZene nekretnine te, barem teo-
retski i realizacija zaloZnog prava nije bila dramaticni ¢in definitivnog gubitka
vlasni$tva. Pravom otkupa, uz isplatu eadem summa pecunae vjerovnikovi
interesi bili su zasti¢eni pravom da na ime kamata, do eventualnog otkupa
koristi nekretninu. Premda se u mnogim ustanovama mogu sa sigurnosé¢u
identificirati tragovi recepcije, zalozno pravo oblikovano je modelom koji
odgovara konkretnim ekonomskim okolnostima i karakteru trzi$ne ekono-
miji srednjovjekovnog grada.

Kljucne rijeci: Zalozno pravo, iura in re aliena, pravo redempcije, rim-
sko pravo.
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Prof. Magdalena Apostolova-Marsavelski, PhD
Faculty of Law, University of Zagreb

MEDIEVAL ZAGREB: CHARACTERISTICS OF LIEN LAW

Summary: The right of lien, an indispensable and important insurance
instrument for commercial transactions, was adapted to the specific cir-
cumstances of the medieval city, in which real estate has a particularly great
importance in the limited city space. The features that mark this model of lien
law and that distance it from the institute of mortgage insurance of Roman
and modern law, were acceptable to both parties. The debtor had a time-
limited and non-statutory right to purchase the mortgaged real estate, and,
at least theoretically, the realization of the mortgage right was not a dramat-
ic act of definitive loss of ownership. With the right of redemption, with the
payment of eadem summa pecunae, the creditor’s interests were protected by
the right to use the real estate in the name of interest, until eventual redemp-
tion. Although traces of reception can be identified with certainty in many
institutions, the right of lien was shaped by a model that corresponds to the
specific economic circumstances and the character of the market economy
of the medieval city.

Keywords: lien law, iura in re aliena, redemption law, Roman law
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ITpod. np Cphan Mlapxuh
[Tpasuu ¢paxynrer y Hosom Cany

HEKA 3AITAJKAIbA O PEHEIIINNJU PUMCKOTI
ITPABA Y CPEJJIbOBEKOBHO]J CPbUJ

Caxkerak: PefakTopu CpIICKuX IpaBHMX 30MPKM HICY Ca3Haba O PUM-
CKOM IIpaBy CTUIIAIM NIPOyYaBambeM OPUTVMHATHUX TATMHCKUX TEKCTOBA
PVMMCKVX ITpaBHMKA, Beh cy unMTanym mUXoBe TpUKe IPeBOJe U Ipepajie 13
BM3AHTUjCKMX IPaBHUX KoMmmianuja. TakBa, mocpefiHa peleniyja pum-
CKOT IIpaBa, UCIIOJbIJIA Ce Y CPeAbOBeKOBHOj CpOuju y Tpu pasnmdnra BUja:
1) pupeKxTHO npeBoleme BU3aHTUjCKNX IIPAaBHMX KOMIVIAIVja ca TPYKOT
Ha CPIICKU M IJXOBa IIPUMEHA Y CpefmboBekoBHOj Cpouju; 2) mpuxBaTambe
IOjeAVHIX MHCTUTYTA PUMCKOT IIPaBa, a/Ii He IIPEKO M3BOPHMUX JIATMHCKUX
TeKCTOBa Beh IIPeKo BUXOBUX IPYKUX IPEBOJIA, U 3) HEIIOCPEHO YHOIICHe
IIOjeIVHMX Y/IaHOBA M3 BU3AaHTMjCKMX 3aKOHA Y CPIICKO IIPaBO, IIpe CBera y
HymanoB 3aKOHMK.

Maxko je 0 0BMM NUTamMMa CAHO JOCTA OCTAje HejaCHO M1 M CY IOjefu-
He YCTaHOBE PYMCKOT IIpaBa IIPOfpJie y cpefmoBekoBHY Cpoujy 13 Busanruje
(kaxo ce Hajuyerrhe MycIN) MV MOXKJA M3 CTATyTa IpafoBa Ha Jagpany ([ly-
6poBHUK, Kotop, byznsa).

Kibyune peun: Busanruja, Yinujan, Enanarora, IIpoxupon, Bacunuka,
Hy6posuuk, Kotop, bynsa.
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Prof. Srdan Sarki¢, PhD
Faculty of Law, University of Novi Sad

SOME OBSERVATIONS ON THE RECEPTION
OF ROMAN LAW IN MEDIEVAL SERBIA

Summary: Editors of Serbian legal collections did not acquire knowledge
of Roman law by studying the original Latin texts of Roman jurists, they read
their Greek translations and adaptations from Byzantine legal compilations.
Such an intermediate reception of Roman law manifested itself in medieval
Serbia in three different forms: 1) direct translation of Byzantine legal com-
pilations from Greek into Serbian and their application in medieval Serbia;
2) acceptance of individual institutes of Roman law, but not through original
Latin texts, but through their Greek translations, and 3) immediate introduc-
tion of individual articles from Byzantine laws into Serbian law, especially in
Dusan’s Code.

Although a lot has been written about these issues, it remains unclear
whether individual institutions of Roman law penetrated medieval Serbia
from Byzantium (as is most often thought) or perhaps from the statutes of
cities on the Adriatic (Dubrovnik, Kotor, Budva).

Key words: Byzantium, Ulpian, Epanagoga, Prochiron, Basilika, Du-
brovnik, Kotor, Budva.
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IIpod. mp Mammua Hoskupuimka-CrojaHoBa
[TpaBuu ¢axynret, Yanusepautet “Cs. Knmument Oxpupckn” y Coduju

ITPABO HA JKXMBOT KAO OCHOBHO /bYJICKO ITPABO
- IPYTAUYNJA ITEPCIIEKTUBA 3A NASCITURUS

Caxerak: UraH 3. YHUBep3aIHe ieKIapanyje o JbYACKMM IIPaBUMa 1 YWIAH
2. EBporicke KOHBeHIyje 3a 3aIITUTY JbYACKUX IIpaBa ¥ OCHOBHUX CT1060/a
Jlaje IIPeTHOCT Jja CBAKO MMa IIPAaBO Ha KMBOT U Jja HUKO He CMe OUTI HaMep-
HO JIVIIIIEH KVBOTA OCUM Y U3BPIIEHY IIPECYHe Cy/a MM Y OKOTHOCTIMA Koje
Cy TaKCaTUBHO HaBefieHe Yy 0BUM MehyHapopHuM aktuMa. OBaj KOHIIENT je
Takobe pasBujeH y nmpakcy EBporickor cyna 3a /pyzcka npasa y Ctpas6ypy.

[Ipetnocrasspa ce [ja je IpPaBO Ha XMBOT ITIOBE3AHO Ca CTUIIAKEM IIPaB-
HOT CTaTyca, LIITO je y CABPeMEHOM IIpaBy TpeHyTaK pohemwa. Tymadere oBor
IIpaBa J]aTo je y Be3) U ca KOHL[ENTUMa KJIaCMYHe PUMCKe jypUCIpyAieHIuje,
KOja HY/V HeKa palyiOHa/IHa pellleba Y IV/bY IpeBasuiaxemha mpobnema
BEe3aHIX 3a [IPM3HaBambe II0CTOjamba JleTeTa y MaTepyLM U 3aIITUTY Hero-
BUX MHTepeca 10 TpeHyTKa pobera nasciturusa. Heke omyke EBporckor
CyZa 3a JbyACKa IIpaBa IpUKasaHe Cy Y Be3U ca PUMCKUM IPaBHUM KOHIIEII-
TOM pa3BMjeHVM Y MakcuMI ,Nasciturus pro iam nato habetur quotiens de
commodis eius agitur*

Kmbyune pujeun: YHuBep3anHa feKknapannja o /byACKUM ITpaBUMa, EB-

POIICKa KOHBEHIMja 3a 3alITUTY JbYACKNX IIpaBa I OCHOBHUX C/I000/1a, TPaBO
Ha >KUBOT, IpaBHA JINYHOCT, JbYACKY eMOPIOH, nasciturus.
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Prof. Malina Novkirishka- Stoyanova
Law Faculty Sofia University “Sveti Kliment Ohridski”, Bulgaria

THE RIGHT TO LIFE AS A BASIC HUMAN RIGHT - A
DIFFERENT PERSPECTIVE FOR NASCITURUS

Summary: Article 3 of the Universal Declaration of Human Rights and
Article 2 of the European Convention for the Protection of Human Rights
and Fundamental Freedoms takes priority that everyone has the right to live
and no one shall be deprived of his life intentionally save in the execution of a
sentence of a court or in the circumstances exhaustively listed in these inter-
national acts. This concept is also developed in the case law of the European
Court of Human Rights a Strasbourg.

It is assumed that the right to life is related to the acquisition of legal status,
which in modern law is the moment of birth. The interpretation of this right
is presented in relation also with the concepts of classical Roman jurispru-
dence, which offers some rational solutions in order to overcome the problems
associated with recognizing the child’s existence in utero and protecting his
interests until the moment of the birth of nasciturus. Some decisions of the
European Court of Human Rights are presented in relation to the Roman legal
concept developed in the maxim ,,Nasciturus pro iam nato habetur quotiens
de commodis eius agitur®.

Key words: Universal Declaration on Human Rights, European Conven-

tion for the Protection of Human Rights and Fundamental Freedoms, Right
to Life, Legal Personality, Human Embryo, Nasciturus.
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ITpod. mp Munena Ilonojary
[IpaBHu ¢axynret, YHuBepsutet y beorpany

JIMK PUMCKOTI ITPABHUKA IT'AJA KACUJA TOHITMTHA

Caxeraxk: Paj je omax mpogecopy Pomuy un HacnoBoM pedepuiiie Ha mwe-
roB wiaHak “J/IMKOBM pUMCKUX IpaBHUKa ¥ TaruToBum fjenvma” 06jaBbeH
1977. ropgune y ,,Jopummaxy“ [IpaBHor daxynrera y bamwoj /lynu. To je
jemaH y HM3y WIaHaKa y KojuMa ce mpodecop Pomar, kopuctu mpe cBera
BaHIIPAaBHVUM M3BOPMMA, TOCEOHO fIe/IIMa YyBEHUX PUMCKUX KIbVDKEBHIU-
Ka, caTupnyapa u ucropuorpada (Jysenan, Osupnje, Taunt u gpyru), na 6u
HaM IIPYKa3a0 Ha XMBOIIMCAH U CJIOjeBUT HAYVH PYMCKO JPYIITBO y IEPHO-
Iy IPMHIUIIATA Ca CBUM CBOjUM TYPOYT€HTHUM IOMUTUYKIM, APYIITBEHNM,
KITaCUYHUM U APYTUM IIpo6eMyuMa. Y TOj IIMPOKO]j CIAMUIY TNIHOCTY U J10-
rabaja cBoje MecTO Halll/IK CY, pa3yM/bMBO, pUMCKY IpaBHUIN. Meby muma
Cy noce6HO IpaBe ICUXOJIONIKe HopTpeTe oo Atej Kanuton, AHTHICTHjE
JIab6eon, Hepsa narep, Ileras, aimm Taxobe u Iaj Kacuje Jlonrns.

Pomary kopuctu nogarke u3 Tanyurosor fena, KoMOuHyjyhu ux ¢ apyrum
M3BOPMMA, 3HAJIAYKN 1 6e3 IpeMIja Y CBOM XYMaHMCTUYKOM KITaCMYHOM
obpasoBamy. Y ciny4ajy npaBHuka [aja Kacuja Jlonruna Tarurt je gao, “He
CaMoO CYNTHIHY IICUXOJIOIIKY KapaKTepu3alujy, HETo je OCTaBYO ¥ TOMNKO
TofjaTaka, f1a 6v oHM MoI/IM JOOpPO MOCITYXXUTH Kao rpabha, 3a pomaHcupany
Ouorpadujy nnm 4ak u 3a HaleTy aKLUMOHY OFHOCHO IICUXOJIOMIKY (UM,
Kaxxe mpodecop Pomarj.

Llvp oBor pajia je fa 6amy CBETIOCT Ha jOLI jeNHY YMEbEHNILY Be3aHy 3a
YyBEHOT IIPAaBHIKA, a TO je Jja je IerOBUM IOCPEeCTBOM JIOIIIO [0 Pelien-
nuje Pegpose 6acHe 0 TaBOBCKOM OPTAKIYKY (societas leonina) y pumcko
npaBo. C TUM y Be3U MOXKe Ce XMIIOTeTUYKY HajonyHutu 6uorpaduja laja
Kacuja JlonrnHa npeTnocTaBKOM O IIO3HAHCTBY ¢ 6acHonmceM Pegpom n
OKOJTHOCTMMA IIOJ, KOjUMa je /IO TOTa JOILIO.

Kipyune peun: npodecop Anre Pomau, Iaj Kacuje Jlonrus, 6uorpaguja,
JTAaBOBCKY OPTAK/IyK.
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FIGURE OF THE ROMAN IURIST
GAIUS CASSIUS LONGINUS

Summary: The paper is a tribute to Professor Romac and the title refers
to his article “Characters of Roman Lawyers in Tacitus’s Works” published in
1977 in the “Yearbook” of the Faculty of Law in Banja Luka. It is one of a se-
ries of articles in which Professor Romac uses primarily non-legal sources,
especially the works of famous Roman writers, satirists and historiographers
(Juvenal, Ovid, Tacitus and others), in order to show us in a vivid and layered
way the Roman society in the period of the Principate, with all its turbulent
political, social, classical and other problems. Roman jurists understandably
found their place in that broad picture of personalities and events. Among
them, Atheus Capiton, Antistia Labeon, Nerva Pater, Pegasus, but also Gaius
Cassius Longinus received particularly true psychological portraits.

Romac uses data from the work of Tacitus, combining it with other sourc-
es, expertly and unmatched in his humanistic classical education. In the case
of the lawyer Gaius Cassius Longinus, Tacitus provided, “not only a subtle
psychological characterization, but also left so much information, that they
could serve well as material for a romanticized biography or even for a tense
action or psychological film’”, says Professor Romac .

The aim of this paper is to shed light on another fact related to the famous
jurist, which is that through him the reception of Phaedrus’s fable about the
lion’s coven (societas leonina) came into Roman law. In this connection, the
biography of Gaius Cassius Longinus can be hypothetically supplemented
with the assumption of an acquaintance with the fable writer Phaedra and
the circumstances under which it happened.

Key words: professor Ante Romac, Gaius Cassius Longinus, biography,
societas leonina
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ITpo. np Emummja Crankosuh
[IpaBHu ¢axynrer YHuBepautera y Kparyjesuy

IUS COMMUNE PVIMCKOT ITPABA - CIMYHOCT CA
JAHAIIIBUM KOMYHUTAPHVM ITPABOM EBPOIIE

Caxerak: CBaKako /la je off HENPOLIEHMBOT 3Ha4aja 33 pa3Boj IIpaBa
umaino orkpuhe [Iurecra. 3ampaso, IIpaBa peHecaHca IpaBa MOYNbE TUM
orkprhem. Hajupe y bonomn, Beh y XII Beky, a kKacHMje U Y APYTUM T'Pafio-
BrMa EBpore, OCHIBAajy ce IpaBHe IIKOJIE, a IOTOM U YyHuUBep3uTeTu. LleHTap
IpaBHUX CTyAuja 611a je bomomwa, y Kojy Cy o/masuim MIajy JbyAu U3 CBUX
semaspa EBpome ga 6u ctypmpanu. PuMcko npaso je TymadeHO, KOMEHTapH-
caHo, aym u gorpabusano. Iberosa npasma cy Beh y XI Beky npumMemnBaHa
y pelraBamy crioposa. Bpahajyhu ce y cBoje 3em/be HaKOH cTyAMja mpas-
HIULIY CY IPEHOCU/IN CTeY€eHa 3Hamba T€ PUMCKO IIPaBO IPOAMPE Yy IpaKcy
MHOTUX €BPOIICKMX 3€Maba. JeflaH Of MHCTUTYTa Ha Taj HAYMH IIPEHETUX Y
€BPOIICKO CPeIleBEKOBHO IIPABO je 1 ius commune. [la u je ius commune
roce6Ha MellIaByHa IIPpaBa, Koja je 6uia y npumenn mvpom Espore? [la mn
je TO IPaBO HACTAJIO PafioM I7I0CaTOpa U IOCTIZIOCATOPA, TAKO LITO je JOLIIO
IO Melllara JyCTVHMjaHOBOT IIpaBa ¢ IOHT00apACKUM QeyIaTHM IPaBOM I
HEKVM elleMeHTMMa KaHOHCKOT npaBa? Ha cBa oBa muTama ayTop IOKYyIIaBa
ia Ia OfiroBoOpe, cMaTpajyhu ma je ius commune OIIITY, 3ajefHNYKI HAYNMH
MIIUbeRa IIPAaBHMKA IIMPOM CpefiibeBeKOBHe EBpoIe, TeMe/beH Ha jaCHOM
YTULAjy PUMCKOT IpaBa. [us commune je HaCTaBUIO f1a ce IpUMeYje Ha-
KOH pelenuyje y EBpornn Kao omnuire npaBo, OfTHOCHO 3ajeJHNYIKO IIPaBO, CBE
II0o JOHOIIeka OypskoacKux Kopndukamyja. 3ampaso, MOIIO 611 ce TOBOPUTH
0 3ajeJHMYKOM IIPAaBHOM MUII/BbEIY, KOj€ jeé CBOjUM ayTOPUTETOM CTBapa-
JI0 OILITE NPABO y €BPOIICKMM 3eM/baMa. AKO Ce U [OLIIO IO IPeJOYeHOT
CXBaTama PMMCKOT ius commune, IATambe je IIOCTOju i Be3a usMeby mera
Y KOMYHUTApPHOT €BPOIICKOT IIpaBa, Kao 1 y 4eMy ce OHa orefa’l

Kibyune peun: lus commune, puMcKo I1paBo, rimocaropy, bonoma, pe-
I[eNIJja pUMCKOT IIpaBa, KOMYHUTAPHO IIPaBo.
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Prof. Emilija Stankovi¢, Ph.D
Faculty of Law, University of Kragujevac

IUS COMMUNE OF ROMAN LAW - SIMILARITY
WITH TODAY’S EUROPEAN COMMUNITY LAW

Summary: There is no doubt that the discovery of the Digest was of price-
less value for the development of law. Namely, the actual revival of legal science
started with its discovery. The first law schools and then universities were
established in Bologna as early as the 12th century, and later on in other
European cities as well. Bologna was the center of legal studies attended by
young scholars from all over Europe. Roman law was interpreted, comment-
ed and upgraded. Its rules were applied in dispute resolutions as early as the
11th century. Having completed legal studies in Bologna, young scholars re-
turned to their countries spreading Roman law which came to be practiced
in many European countries. One of the institutes which in this way entered
into European Mediaeval law was ius commune. The question remains wheth-
er ius commune was a specific law mixture that was used all over Europe and
whether it originated from the work of glossators and postglossators when the
law of Justinian was mixed with Longobardi feudal law and some elements of
canon law? In this paper, the author attempts to give answers to these ques-
tions underlining that ius commune represented a general, common way
of thinking of all jurists in Mediaeval Europe. Based on the clear influence
of Roman law, the Ius commune, following its reception in Europe, contin-
ued to be applied as a general law, that is a common law until the adoption
of bourgeois codifications. Namely, we can speak about joint legal thinking
which was so authoritative that became general law in European countries.
Even if we came to agree on these assumptions of Roman ius commune, the
question remains whether there is a link between this institute and Europe-
an Community law and how it is reflected?

Keywords: Ius commune, Roman law, glossaries, Bologna, reception of
Roman law, community law
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Prof. dr Mirela Sarac
Prof. dr Vilma Pezelj

Dr Andrija Crnkovi¢
Pravni fakultet, Sveuciliste u Splitu

POMORSKO SUDOVAN]JE U SREDNJOVJEKOVNIM
DALMATINSKIM KOMUNAMA

Sazetak: Premda je pomorstvo bilo od Zivotne vaznosti u srednjovjekov-
nim dalmatinskim komunama, posebni pomorski sudovi postojali su samo
u Dubrovniku, i to vrlo kratko vrijeme, tijekom 16. stoljeca, i u Zadru, od
13. do sredine 15. stolje¢a. Sudbenost u pomorskopravnim sporovima bila
je strogo centralizirana, i u Dubrovniku prepustena redovitim gradanskim
sudovima, u kojima je vlastela imala presudan utjecaj. Pored njih, specifi¢ne
pomorsko-pravne sporove rjesavali su arbitrazni suci, uvazavajuc¢i pomor-
ske obicaje i nacelo savjesnosti i postenja. U ¢lanku se detaljnije analiziraju
drzavni organi nadlezni za rjeSavanje pomorskih sporova, te postupak arbi-
traznog sudovanja putem kojeg je u velikoj mjeri kompenzirano nepostojanje
posebnih pomorskih sudova.

Kljucne rijeci: dalmatinsko srednjovjekovno pomorsko pravo, pomorsko
sudovanje, Dubrovnik, Zadar, arbitrazno sudovanje.
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Andrija Crnkovi¢, PhD
Faculty of Law, University of Split

MARITIME JURISDICTION IN THE
MEDIEVAL DALMATIAN COMMUNES

Summary: Although seafaring was of crucial importance in the medieval
Dalmatian communes, special maritime courts existed only in Dubrovnik,
for a very short period in the 16th century, and in Zadar from the 13th to
the mid-15th century. Jurisdiction over maritime disputes was strictly cen-
tralized and in Dubrovnik was entrusted to the ordinary civil courts, where
the ruling aristocracy had a decisive influence. In addition, certain maritime
disputes were decided by arbitrators, taking into account maritime customs
and the principle of conscientiousness and honesty. The article analyses in
more detail the state authorities that were responsible for resolving maritime
disputes, as well as the arbitration procedure that largely replaced the lack of
special maritime courts.

Keywords: Dalmatian medieval maritime law, maritime jurisdiction, Du-
brovnik, Zadar, arbitration.
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Prof. dr Zeljko Bartulovi¢
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DOSJELOST U SREDNJOVJEKOVNIM
STATUTIMA SJEVERNOG JADRANA

Sazetak: U radu autor obraduje institut dosjelosti kao specifi¢an nacin
stjecanja vlasnistva temeljem posjeda stvari. Za razliku od klasi¢nog rimskog
i suvremenog shvacanja koji traze dobru vjeru (bona fides) i naslov (titulus)
posjednika srednjovjekovna rjeSenja ne postavljaju te uvjete i traze jedino
nepriznavanje tudeg prava nad nekretninom sli¢no postklasi¢cnom pravu ve¢
samo protek vremena ¢ime se priblizava zastari vlasnickih prava ili gubit-
noj zastari (praescriptio), a ne stjecanju vlasnistva dosjelos¢u. Propis o tome
sadrzi Senjski statut iz 1388., Rapski statut, Cresko-osorski statut (1440.) i
Moscenicki statut (1637.), na prostoru Istre Statut Trsta (1305.), Statut Mi-
lja (1333.), Porecki statut (1363.), a u Dalmaciji, npr. Statut Braca (1305.).
Regulativa se mijenja prodorom postglosatorskih ideja, npr. u Statutu Trsta
(1350.), Dvigradskom statutu (XIV. st.), Statut Pule (1431.), Statut Krka (na
latinskom jeziku iz XVI. st.).

Kljucne rijeci: srednjovjekovno pravo, sjeverni Jadran, statuti, dosjelost,
gubitna zastara.
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Prof. Zeljko Bartulovié, Ph.D
Faculty of Law, University of Rijeka

ADVERSE POSSESSION IN MEDIEVAL
STATUTES OF THE NORTHERN ADRIATIC

Summary: In the paper, the author deals with the institute of adverse pos-
session as a specific way of acquiring ownership based on possession of things.
In contrast to the classical Roman and modern understanding, which require
good faith (bona fides) and title (titulus) of the owner, medieval solutions do
not set these conditions and require only the non-recognition of someone
else’s right over real estate, similar to post-classical law, but only the passage of
time, which approaches the limitation of ownership rights or loss of prescrip-
tion (praescriptio), and not acquisition of ownership by adverse possession.
The regulations on this include the Statute of Senj (1388), the Statute of Rab,
the Statute of Cres-Osor (1440) and the Statute of Mos$¢enice (1637), on the
territory of Istria the Statute of Trieste (1305), the Statute of Milja (1333),
the Statute of Pore¢ (1363) and in Dalmatia, for example, the Statute of Bra¢
(1305). Regulations are changed by the penetration of post-glossary ideas, for
example in the Statute of Trieste (1350), the Statute of Dvigrad (XIV centu-
ry), the Statute of Pula (1431) and the Statute of Krk (in Latin, XVI century).

Keywords: medieval law, Northern Adriatic, statutes, adverse possession,
loss of prescription.
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ITpod. np Mupjana AxumoBcka-ITonenak
ITpoo. mp Brago Bynkoscku

ITpod. mp Toue HaymoBckn

ITanne Kjoces

[Ipasen daxynret ,,Jyctunujan IIpsu’ Cxomje

BIIMJAHUMETO HA PUMCKNOT MATRIMONIUM
JUSTUM BP3 CBEHITEHUTE KAHOHI HA
CBETATA ITPABOCJ/IABHA IIPKBA KON TO

PETYIIMPAAT CKIIYYYBAIBETO HA BPAKOT

Caxxerak: bpakoT 11 6pauHuTe OZHOCH OMJIE Off MHTEPEC Ha peryInpame
YIITe Off TOCTOEIHETO Ha HajCTapUTe Ip)KaBM Ha CBETOT Mery Koy 6m u Pym.
OmycoTt Ha HOpMM KOY I pery/upae GpauHuTe OFHOCU KOj OUI co3pafieH
BO PrMckara ap>kaBa IofIoI[Ha CTaHA/I OCHOBA 32 perynpame Ha OpaqHOTO
IIPaBO BO MOJIEpPHITE 3aKOHMIIM Ha MHOTY JIpKaB) Kako BO EBpoma Ttaka u
B0 cBeTOT. Ho, anmm oBue HOpMM co3fafieHn Bo PuM, moce6HO MHCTUTYTOT
matrimonium justum, ¥Mare cBoe B/IMjaHue U BO KpenpameTo Ha CBelTeHn-
Te KaHOHM Ha CBeraTa IIpaBociaBHa IIpKBa KOM Ce OJJHECYBAaT Ha YCIOBUTE
3a CKIydyBame Ha Opak 1 KoJIKaBo Owmto Toa Bamjanue? [Ipu npucran kon
OZIrOBOPOT Tpeba f1a ce ¥Ma npenBuf 1 GakToT feKa XPpUCTUjaHCTBOTO KaKO
oduumjanHa pennruja 6MI0 MpoIIaceHo TOKMy Bo PuMckara ip>kaBa co
Munancknor egukT (313 ropmHa off cTpaHa Ha umneparopute JInnvamj u
Koncranrtus I) Bo Koja 61jie co3gameHn 1 IpBUTE KAHOHN T.€. TIPaBIJIa WIN
HOpMU Ha BcereHckuTe cO60pM CO KOV OMTIO PeTyIMpPaHO OfHECYBAmbETO Ha
yeHoBute Ha IpkBara. Co 0BOj Tpy/ Ke ce JOKaXKe [ieKa OBa B/IMjaHNe I10-
CTOEJIO U JieKa TO7IeM fie/l Of IIpaBy/IaTa T.e. KAHOHUTE Oule JOHeCeHM IOf
BJ/IMjaHNe Ha IIOCTOEYKITE 3aKOHCKY PETy/IaTUBY CO KO O1JIe peryapann
YCIIOBMTE 3a CKITyYyBame Ha PUMCKIOT Opak (matrimonium justum).

Kbyune pujeun: 6pak, Pum, 1pkBa, 3aKOH, KAaHOH.
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THE INFLUENCE OF THE ROMAN MATRIMONIUM
JUSTUM ON THE SACRED CANONS OF THE
HOLY ORTHODOX CHURCH REGULATING

THE CONCLUSION OF MARRIAGE

Summary: Marriage and marital relations have been in the interest of reg-
ulation since the existence o of the oldest states in the world, including Rome.
The opus of norms that regulated marriage relations, which was created in
the Roman state, later became the basis for the regulation of marriage law in
the modern codes of many countries, both in Europe and in the world. But
did these norms created in Rome, especially the institute matrimonium ius-
tum, also have an influence in the creation of the Sacred Canons of the Holy
Orthodox Church that refer to the conditions for concluding a marriage, and
how much was that influence?

When approaching the answer, one should take into account the fact that
Christianity as an official religion was declared precisely in the Roman state
with the Edict of Milan (313 by the emperors Licinius and Constantine I)
in which the first canons were created, i.e. rules or norms of the Ecumeni-
cal Councils which regulated the behaviour of the members of the Church.
This paper will prove that this influence existed and that a large part of the
rules ie. the canons were adopted under the influence of the existing legal
regulations that regulated the conditions for entering into a Roman marriage
(matrimonium iustum).

Key words: marriage, Rome, church, law, canon.
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ITpod. np Mapuja Virmarosuh
[IpaBHu ¢axynret, YHuBepautera y Humry

ITPABHA ITPABVJIA PUMCKOT ITPABA

Caxxerak: [Ipoy4aBame 1 UCTpaKMBambe IIPaByla PUMCKOT IIpaBa Ipef-
CTaB/ba He CaMO IIOJIa3HY OCHOBY 3a JIa/bUl Pa3BOj IPMBATHOT NpaBa, Beh n
IPUIKKY Jia Ceé IPOTOBOPU O PMMCKOM IIPABY U Jla C€ OfPENM Heropa yio-
ra i MECTO Y OBOM IIPOLIECY, KaO 1 Jja Ce [jajy OATOBOPM Ha MHOI'a NUTarba
IIOYEB Of 3HaY€erhba PUMCKOT IIpaBa y CaBPEMEHO] IPABHOj TEPMIHOIOT ),
I1a CBe [0 NPUMMEH/bUBOCTY MHCTUTYTA PUMCKOT IIpaBa y yC/IOBMMa CaBpe-
MeHe Tp)XIIITHe eKOHOMUje (yIora pUMCKUX MHCTUTYTa CTBAPHOT IIpaBa,
K0 ¥ YTUIIAj pPUMCKOT OOIMUTaIIOHOT NIPaBa, a IOCeOHO PUMCKUX yTOBOpa
Ha yrOBOpe caBpeMeHOT mpaBa). CaMo Ha OBaj Ha4YMH, KPO3 MCTPaXXNBabe
IpaBHUX [IPAaBM/Ia PUMCKOT IIPaBa, MOXKe ce Tohm 1 o MHOTOOpOjHMX OfI-
rOBOpa Ha IMTarba Kao LITO Cy OHA KOja Cé OJHOCE Ha I10/Ia3HE OCHOBE Y
npolecy KogyduKamje caBpeMeHOT IIpaBa, OFHOCHO Ha YMjUM TeMe/buMa
IpaBa Cy usBpuieHe Kogudukanuje. Ha Taj HaumH gomasu ce 1 o CyIITHH-
CKOT OfITOBOPA Ha IUTalbe KOMKM je U KaKaB je JOIPUHOC PUMCKOT IIpaBa
y CTBapamby CaBpeMEHOL, IIpe CBera, IPUBATHOTL IIPaBa, a [IOTOM ¥ OIr0BOpa
Ha NITambe O OIPABIaHOCTY PYMCKOT IIpaBa y Ja/beM IIPaBHIIKOM 06pa3o-
Balby Ha YHMBEP3UTETUMA.

Vsy4aBame pyMcKor IpaBa HaMmehe otpe6y nsydaBarma Vi lbeIOBJX IIPaB-
HUIX IIPaBUJIa U TO IIPe CBEra, IPYMMEHOM MICTOPUjCKOT METO/IA, jep Ce yIIPaBO
Ha Taj HaYMH MIOCTIDKE Jia ce fobe mo oppeheHnx casHama 0 NCTOPUjCKOM
HACTaHKY U pa3Bojy, HajIIpe, OCHOBHUX IIPABHUX MHCTUTYTA, a IOTOM U O
Pa3BOjy MHCTUTYTA IPMBATHOT IIPaBa, YlMe Ce yodaBajy ofgpeheHe 3akoHu-
TOCTM Y OIILITEM JPYLITBEHOM Pa3Bojy. UnmeHnIa je ja, ce, u3y4aBameM
IpaBHUX ITPaBI/Ia PUMCKOT IIpaBa oMoryhasa rmpaheme eBoTyTMBHOT pa3Boja
IIpaBa, II04€eB Off HajpaHujer Iepuoja, IPEKO pelenlyje pUMCKOT IIpaBa Koja
je M3BpILIMIIA BeNVMKY YTUIIAj Ha KoguduKanmje caBpeMeHor foba. Tume ce
HIOTBPDyje joII jeTHOM OIpaBJaHOCT PUMCKOT IIpaBa ¥ JaHAC 1 ONIPABIAHOCT
IpaBUIa, JaBHO MI3PEYEHOT, f1a Ce ,,He MOYKe TOBOPUTH O CB0joj OynyhHoCTH,
6e3 IIPeTXOIHOT [I03HaBama CBOje MPOIITOCTH .

KibyuHe peun: puMcKo IIpaBo, IpaBHA IPaBIIa pPUMCKOT IIpaBa, pelen-
IVIja pUMCKOT IIpaBa, caBpeMeHe KofyduKanmje mpapa
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LEGAL RULES OF ROMAN LAW

Summary: Systematizing the legal rules of Roman law, the author em-
phasizes that the study and research of the rules of Roman law is not only a
starting point for the further development of private law, but also an oppor-
tunity to talk about Roman law and to determine its role and place in that
process, as well as to answers are given to many questions, starting with the
meaning of Roman law in modern legal terminology and ending with the
applicability of the institutes of Roman law in the conditions of the mod-
ern market economy (the role of Roman institutes of real law, as well as the
influence of Roman law of obligations and especially Roman contracts on
contracts of modern law).

The author emphasizes that only in this way, through the research of the
legal rules of Roman law, can one arrive at numerous answers to questions
such as those related to the initial foundations in the process of codification of
modern law, that is, on whose legal foundations the codifications were made.
In this way, in the author’s opinion, we arrive at the essential answer of how
much and what is the contribution of Roman law in the creation of modern,
tirst of all, private law, and then we reach an agreement on the question of the
justification of Roman law in further legal education at universities.

Key words: Roman law, legal rules of Roman law, reception of Roman law,
contemporary law codifications.
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IUS NUNDINARIUM- SAJMISNO PRAVO
SREDNJOVJEKOVNE BOSNE

Sazetak: Nundine predstavljaju pazarni dan kada su Rimljani odlazili na
Forum radi obavljanja trgovackih poslova, a ¢iji je zastitnik bio sam Jupiter, pa
se sam naslov sa jasnim rimskopravnim temeljem, protegnuo sa antickih ko-
rijena, sve do srednjovjekovnog lex mercatoria i modernog trgovackog prava.

Kako navodi i sam Dubrovacki statut iz 1272. godine u svom Uvodu, govo-
re¢i o samom Statutu, kako on sluzi pravdi a ona ucvrcuje zemlje, povecava
i umnaza gradove, rada slogu, njeguje mir! Sta ¢ini osnovu sajmi$nog prava?

Upravo ova kategorija sajmiSnog mira (pace di fiera) ¢ini temeljnu postav-
ku koja je, primjerice, u Dubrovniku izrecena u starijim odredbama iz 1190.
godine kao slobostine Sv.Vlaha, zastitnika grada; tada je svaki kaznjenik dva
dana prije i dva dana poslije mogao slobodno uc¢i u grad, sto je kasnije prosi-
reno na sedam dana prije i poslije blagdana (3. februara). Sajmisno pravo se
ocito izgraduje na bazi anticke, prvenstveno rimskopravne tradicije, sa norma-
tivnom dogradnjom starih trgovackih obicaja i uplivom novog ius commune,
ponajvise u gradskim statutima ali i kraljevskim povlasticama, uz jasnu pot-
poru novog faktora- crkve!

Pravni izvori bosanskog srednjovjekovlja su sporadi¢ni, ali su kasniji prvi
osmanski popisi uredno evidentirali sve sajmove i okupljanja (radi naplate
poreza- badz), §to nam govori da je i pravo srednjovjekovne bosanske drza-
ve sastavni dio ukupnih evropskih pravnih tradicija.

Klju¢ne rijeci: Bosna, ius commune, rimsko pravo, sajmi$no pravo, tr-
govina.
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Prof. DZevad Drino, PhD
Faculty of Law, University of Zenica

IUS NUNDINARIUM - FAIR LAW OF MEDIEVAL BOSNIA

Summary: Nundines represent the market day when the Romans went to
the Forum to do business, and whose patron was Jupiter himself, so the title
itself, with a clear Roman legal foundation, extended from ancient roots to
the medieval lex mercatoria and modern commercial law.

As the Dubrovnik Statute from 1272 states in its Introduction, speaking of
the Statute itself, how it serves justice and it strengthens countries, increases
and multiplies cities, creates harmony, fosters peace! What forms the basis
of fair law?

It is precisely this category of fair peace (pace di fiera) that forms the fun-
damental setting that, for example, in Dubrovnik was stated in the older
regulations from 1190 as the freedom of St. Blaise, the patron of the city; then
every convict could freely enter the city two days before and two days after,
which was later extended to seven days before and after the holiday (Febru-
ary 3). Fair law is obviously built on the basis of ancient, primarily Roman
legal tradition, with the normative extension of old trade customs and the
influence of the new ius commune, mostly in city statutes but also royal priv-
ileges, with the clear support of a new factor - the church!

The legal sources of the Bosnian Middle Ages are sporadic, but the later
tirst Ottoman censuses duly recorded all fairs and gatherings (for the pur-
pose of tax collection - badge), which tells us that the law of the medieval
Bosnian state is also an integral part of the overall European legal traditions.

Keywords: Bosnia, ius commune, Roman law, fair law, trade.
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ITIpo. np Anppeja Karanuesuh
I[IpaBHu ¢axynrer YHuBepsutera y beorpany

TEHTV/IN KAO HACJIEODHUM PEQ] Y PUMCKOM ITPABY

Pesume: [Tpema HajcTapnjoj puMckoj KogyduKaIyju, HOCToje TPY Hac/ef-
Ha pefia: CBOjM HaC/IeIHNULIY, aTHATY ¥ TeHTWIN. [JOK je IPMINYHO jaCHO KO
je cmagao y mpBe ABe KaTeropuje, Tpehu HaclemHM pex je 0cTao 3aroHeTKa
npaBHe poMaHucTHKe. To je mocrenyira Manor 6poja MHPOpMaLMja O beMy,
a HApOYMTO CBEJOYAHCTBa u3BemTaja lajeBux VHcturyunja. Hema gure-
Me Jla je 3aKOHCKO HaclehuBame mpuiafHIKa MCTOT pofia 6110 of Major
IPaKTUYHOT 3Ha4aja y APYTroM BeKy nocne XpucTa, y BpeMme mucama lajesor
yubenuka. Mehytnm, npema I unepoHoBuM n3BenITajuMa, YNHM Ce fja Ce OHO
IpUMEIBAJIO IBa BeKa paHlje, y IPBOM BeKy Ipe Hose epe. To 6u ykasu-
BaJIO Ha YMIHEHUITY Jla je TaKBa CyKIlecHja Mopasa OuTy geTa/bHuje ypehena
IpaBHMM WM 06u4ajHuM npaBuaiMa. C TUM y Be3y, paji IOCTaB/ba MUTaba
KO je HacmebhuBao y Tpehem HacnemHOM peny 3akoHa IBaHAeCT TabMuIa u
KaKo je pellaBaH Ipo6eM KOHKYpeHIMje HaC/IeHIKA.

[TpumemeHe MeToOfe Cy je3NYKO, MICTOPUjCKO M CUCTEMCKO TyMademe [aje-
Bux VncTurynuja n llnneponose Tomnuke.

K/byuHe pujeun: 3akoH BaHaecT Tabnmija, reHTIUIN, HAC/IEHY Pefl, PUM-
CKO IIpaBo, gentiles
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Prof. Andreja Katancevi¢, PhD
Faculty of Law, University of Belgrade

GENTILI AS AN ORDER OF SUCCESSION IN ROMAN LAW

Summary: According to the earliest Roman codification, there were three
lines of succession: sui heredes, agnati proximi and gentiles. It is certain who
were the members of the first two categories. On the other hand, one of many
riddles of legal romanistics is the question of who were successors named
gentiles. The reason is the lack of sources, especially the fact that the Gai’s
Institutes refer to it in a very laconic manner. Such succession was obviously
of no significant importance at the time of compiling the school book in the
second century AD. However, Cicero’s reports indicate that during his life-
time two hundred years earlier, there were gentiles who inherited. It indicates
that there must have been legal or customary rules on such succession. The
aim of the paper is to investigate the questions of who were the gentiles and
how their concurrence was dissolved.

The applied methods are linguistic, historical and systemic interpretation
of Gai’s Institutes and Cicero’s Topica.

Key words: Law of the Twelve Tables, gentiles, order of succession, Ro-
man law, gentiles
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ITpod. np Banentuna IBerkoBuh-Hophesuh
I[IpaBHu ¢axynrer YHuBepsutera y beorpany

VERSUM - KOPVICT KAO 3AJEOJHVUYKW ETEMEHT
BEP3MOHE OATOBOPHOCTHN 1 OJTOBOPHOCTI
3A HEOCHOBAHO OBOTAREILE

Caxxerak: OCHOBHA CIMYHOCT 13Mel)y Bep31ioHe OITOBOPHOCTY U OAATO-
BOPHOCTY 32 HEOCHOBAaHO oboraheme orjeia ce y Tome ITO ce y 06a caydaja
CaHKIIMOHMIIIe KOPUCT OCTBapeHa Ha Tyl pauyH. Bepanona ogroBoprocr
HaCTajIa je y pUMCKOM IIpaBy 1 roraba matepdamunjaca Koju je cTeKao MMo-
BIHCKY KOPYICT PaJilbOM ITOTYMEbEHOT INIIA. Ta KOPUCT je OCTBapeHa Ha TepeT
tpeher ymuna ¢ kojuM je maTepdaMmINjacoB CUH WM POO CKIIONNO ITOCAO.
TakBo cTHIjabe KOPYUCTY Of TOPOMYHOT CTapelINHe Hifje HEOCHOBAHO C 00-
3MPOM Ha IIPaBUJIO Jla CBE LITO MOTYNMH-EHA JINIIA CTeKHY IIPHUIafia bUXOBOM
natepdammnmjacy. [IpaBHO HeocHOBaHO oboraheme, kao caMOCTaTaH MHCTH-
TYT, HaCTao je y 19. BeKy. 3a pasnmKy off Bep3auoHe OirOBOPHOCTH, KaJla OTalj
HOpOfIie OAroBapa 360r MoTpebe ofBMjamba HECMETAHOT TP>KUIIHOT IPO-
MeTa a He 300T HEOCHOBAHOT CTHUIIatha KOPUCTY, OMTaH eJIeMeHT CaBPEeMEHOT
VIHCTUTYTa HEOCHOBAHOT 06orahema yrpaBo je HOOCHOBaHOCT OCTBapeHe KO-
pucTy Ha Tyh pauyH. ITojaM KOpUCTH y Bep3MOHOj OATOBOPHOCTI PUMCKOT
IIpaBa He MO>XKe Ce M3jefHauYUTI ca II0jMoM oborahemwa caBpeMeHOT MHCTH-
TyTa HeocHOBaHOT oborahema. [Topes cmmaHOCTH, y pagy ce aHaMU3UPAjy
pasiyKe oMMama KOPUCTY Y CTy4ajy Bep31OHE OATOBOPHOCTY U OATOBOP-
HOCTY 32 HEOCHOBaHO oboraheme.

Kipyune peun: Versum. BepsuoHna ogrosopHocT. OAroBOpHOCT 32 HEOC-
HOBaHO oborahemwe. PuMcko mnpaso.
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Prof. Valentina Cvetkovi¢-Dordevié, PhD
Faculty of Law University of Belgrade

VERSUM - BENEFIT AS A COMMON
ELEMENT OF ACTIO DE IN REM VERSO AND
LIABILITY FOR UNJUST ENRICHMENT

Summary: The general similarity between actio de in rem verso and lia-
bility for unjust enrichment is the benefit acquired at the expense of another.
Actio de in rem verso was created in Roman law and affects a paterfamilias who
acquired a benefit through the actions of a subordinate (a son alieni iuris or
a slave). That benefit was realized at the expense of a third party with whom
the paterfamilias’ son or slave concluded a contract. Paterfamilias acquisi-
tion of the benefit is not unfounded considering the rule that everything that
subordinates acquire belongs to their paterfamilias. Unjust enrichment, as an
independent institute, was established in the 19th century. In contrast to actio
de in rem verso, when paterfamilias is liable due to the need for unhindered
market turnover and not because of unjustified gain, an important element of
the modern institute of unjust enrichment is the unjustified benefit received
at someone else’s expense. The concept of the benefit differs in the applica-
tion of actio de in rem verso and the modern institute of unjust enrichment.
In addition to the similarities, the paper analyzes the differences in the con-
cept of the benefit in actio de in rem verso and liability for unjust enrichment.

Keywords: Versum. Actio de in rem verso. Liability for unjust enrich-
ment. Roman law.
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Prof. Nina Krsljanin, PhD
Faculty of University of Belgrade

REFORMS AND INTERPRETATIONS IN THE
INHERITANCE LAW OF DUSAN’S CODE: INFLUENCE
OF ROMAN LAW OR DOMINANCE OF CUSTOM?

Summary: The main provision regarding inheritance law in the Code
of the Serbian Emperor Stefan Dusan (1349), that of article 41, regulates in-
heritance among the nobility, proclaiming: “If any lord have no child, or if
he have and it die, then upon his death the inheritance remains empty until
there be found someone of his kin up to the third cousin, and to him shall
the inheritance fall” (Translation: Burr 1949.) Scholars have stipulated that
Dusan had expanded the legal order of succession, adding collaterals (as a
transplant from Roman, i.e. Rhomaian-Byzantine law), while older custom-
ary law allowed only descendants to inherit, with the monarch receiving the
land of nobles who died childless. While logical in some respects, the hy-
pothesis is obviously hard to prove for lack of sources. On the other hand, the
interpretation of “child” has caused a split in the scholarly community, with
some researchers believing that sons and daughters inherited equally (again,
in accordance with the principles of later Roman law), and some assuming
that a preference for male heirs was tacitly implied due to medieval custom
(since a nobleman received his lands in return for military service, a purely
male obligation). This article will present the main scholarly attitudes on the
matter and attempt to determine the degree of Dusan’s innovation in the in-
heritance law of the Code, as well as the position of female relatives as heirs
in medieval Serbian law.

Key words: intestate succession, family structure, medieval Serbia, female
inheritance, bastina, vlastela, Roman inheritance law.
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IIpod. np Huna Kpupanun
[IpaBHu ¢daxynret, Yausepsurer y beorpany

PE®OPME I TYMAYEIbA Y HACJIEJHOM
ITPABY IYITAHOBOI 3AKOHUMKA: YTUIIAJ
PVIMCKOT ITPABA WIN ITPEBJIACT OBIIYAJA?

Caxxerak: OCHOBHa ofipei6ba 0 HaC/IeJHOM IIPaBy y 3aKOHMKY CPIICKOT
napa Credana [lymana (1349), wian 41, perynuiue Hacnebe mehy mnemcrsom,
nporiamasajyhu: ,,AKo Kojy BIacTe/IVH HeMa JieTe, MIM aKO MMa Ia yMpe,
OHJIa ITOCJIe FheroBe CMPTY HAC/IeACTBO OCTaje IPa3Ho JIOK ce He Hal)e Heko
Off IeroBOTr cpopHMKa fio Tpeher pobaka, n wmemy he HacnencTBO mpumac-
ti.” (ITpesop: byp 1949.) Hayunnum cy yrBpammm ja je [Jymmas npoumpuo
IpaBHM HOpeaK CyKIecuje, fofajyhm konarepare (kao TpaHCIUIAHTALIUjy U3
PVIMCKOT, Tj. pOMejCKO-BM3aHTVjCKOT IIpaBa), 0K je cTapyuje 00M4ajHO IpaBo
II03BO/baBasIo HacnehyBame caMo MOTOMIVIMA, IIPU YeMY je MOHapX Zo6uo
3emspy IwieMnha koju ¢y ympin 6e3 gere. Jako je y HeKuM acneKkTyMa Jio-
TMYHA, XUIIOTEe3Y je OYMITIE[THO TEIIKO JOKa3aTy 300T HegocTaTka nsspopa. C
IIpyTe CTpaHe, TyMadembe ,,/jleTeTa" 3a3BaJIo je Iofieie y HayYHOj 3ajef I,
IIpY YeMy CY HeKV MCTpa>KMBauyl BepoBaim fia cuHoBy 1 Khepu Hacnehyjy
nofijefHaKko (OIeT, y CK/Iafly ca IPMHIUINMMA KaCHUjeT PYMCKOT IIpaBa), a
HeKJ IPeTIIOCTaB/bajy fia ce pedepeHIija MyLIIKIX HaclIefHIKa IpehyTHO
noppasyMeBasa 300r cpemboBeKOBHMX 0b614aja (ourro je memuh gobujao
CBOje 3eM/be Y 3aMeHY 3a BOjHY CIIYXOy, 4CTO MYIIKY 06aBe3y). Y oBOM
4/1aHKy 61he N3HEeTH I/TaBHM HAYIHM CTABOBM O TOMeE U TIOKYIIIaj f1a Ce yTBP-
iy crerneH JlylaHOBe MHOBAaTMBHOCTY Y HAC/IEHOM IIPaBy 3aKOHMUKA, Kao
U II07I0Kaj CPOJHMKA Kao HAC/IeHNKA Y CPe/IlbOBEKOBHOM CPIICKOM IIPaBY.

Kibyune pujeun: HesaBenrraHo Hacnebe, mopogimyHa CTpyKTYpa, Cpeo-

BeKkoBHa Cp6uja, 5keHCKo Hacebe, O6aIuTiHa, BIacTena, pUMCKO HaC/IeTHO
IpaBo.
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Renato Perani, Phd
Faculty of Law, University of Milan

ROMAN TRADITION OF THE CURRENT CIVIL LAW.
TWO EXAMPLES OF DIACHRONIC COMPARISON:
PIGNUS MORTIS CAUSA AND ANTICHRESIS

Summary: The Roman tradition is still very evident in many fields of civ-
il law today. I will show you two Roman institutions, on the subject of real
guarantees, that are still affecting the modern legal systems: the constitution
of pignus mortis causa and the antichresis.

Today the Italian Civil Code prohibits the granting of a mortgage by will,
but it says nothing about a pledge by will. Roman sources allow it and can be
useful to fill the legal gap.

May the creditor take the benefits of the thing received as guarantee? The
pledge didn't allow it, otherwise there would have been a theft. However, Ro-
man law already attests an agreement called antichresis, which allowed the
creditor to have the fruits of the res, under some conditions. The diachronic
comparison allows us to highlight the survival even today of the institution,
which had concrete advantages, for example recently in Argentina.

Key words: Real guarantee, pignus, antichresis, Italian Civile Code, Civil
and Commercial Code of the Argentine Nation.
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IIp Penaro Ilepanu
IIpaBHu ¢axynret, YHUBep3uTeT y Munany

PUMCKA TPAIVIINJA AKTYETHOTI TPABAHCKOT
ITPABA. [IBA IIPVUMJEPA IUJAXPOHOT IIOPEBEIbA:
PIGNUS MORTIS CAUSA 1 AHTUXPE3A

Caxxerak: Pumcka Tpaguiyja je 1 laHac BeoMa OYMIJIE[HA Y MHOTUM
obrmactuma rpabasckor npasa. [Iokasahy Bam Buje puMcKe MHCTUTYLNje,
Koje IpuUIlajajy CTBApHUM TapaHIiijaMa, Koje jOIll YBUjeK YTUYy Ha MOfiep-
He IIpaBHe CUCTeMe: KOHCTUTYLM)jy pignus mortis causa 1 aHTuXpe3sy. JJaHac
utamjaicku [pahaHckn 3akoHMK 3a0pamyje yCTaHOB/baBabe XUIIOTEKE Te-
CTaMEHTOM, a/Ii He Ka)ke HUILITA O YCTAaHOB/baBalby 3a/10T€ TECTAMEHTOM.
PuMcky u3BOpU TO HO3BO/BbABAjy U MOTY OMTU KOPUCHM 32 HOIyHaBambe
IIpaBHE IIPA3HMHE.

Jla mu noBjepual MoXe y3eTy KOPUCTHU Of 3a7I0KeHe cTBapu? 3ajora
TO HIje J03BOJ/baBajIa, HaYe Oy JoIIo o kpabe. Mehytum, pumMcko mpa-
Bo Beh moTBphyje cmopasym koju ce Ha3yMBa aHTUXPe3a, KOjI je JO3BO/bABAO
TI0BjepHoLLy fia yOupe IIofoBe Off 3a7I0)KeHe CTBAapI, IO ofipeheHnM ycnoBu-
Ma. [lujaxpono nopebheme Ham omoryhaBa Ja MCTaKHEMO OIICTaHAK M JJaHAC
VHCTUTYLMje KOja je MMala KOHKPeTHe IIPEeJHOCTY, Ha IPUMjep HELABHO Y
ApreHTHHMN.

Kipyune peun: cTBapHa rapaHimja, pignus, aHTUXpe3a, UTAIMjaHCKI
Ipabhancky 3akOHUK, Tpah)aHCKY M TProBauKy 3aKOHVK apreHTIMHCKe Halllje.
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Linda De Maddalena, PhD
Faculty of Law, University of Bern

THE PROHIBITION OF THE “CONTINGENCY FEE
AGREEMENT” AND ITS DERIVATION FROM ROMAN LAW

Summary: According to Swiss law and to the prevailing view in the juris-
diction and experts’ literature, the convention that the lawyer’s fee entirely
depends on the outcome of the trial and consists of a share in the proceeds in
the event of a victory (known as “pactum de quota litis”) is prohibited. Only
under certain conditions is a mix of an hourly rate agreement and a contin-
gency fee permitted. Quite different is the situation in other countries, like
in England and in the United States, where the “contingency fee agreement”
is allowed and is a common practice.

The prohibition of this agreement has very ancient origins rooted in the
Roman law.

Originally, legal advocacy in Rome was reserved to the higher classes and
was considered an activity that had to be offered to the citizens for free and
without any lucrative aim, much like politics. Over time, its remuneration
was admitted but the contingency fee agreement between a lawyer and his
client remained forbidden because it was regarded unethical. It is therefore
interesting to investigate to what extent the current prohibition of the con-
tingency fee in Swiss law is a derivation from Roman law.

Key words: contingency fee, Roman Law, Swiss Law, pactum de quota litis.

~ 60 ~



3BOPHUK CAKETAKA / ZBORNIK SAZETAKA / COLLECTION OF SUMMARIES

Ip Innpa [le Maganena
IIpaBHu ¢axynret, YHuBep3uteT y bepny

3ABPAHA “CIIOPA3YMA O YCJIOBHOJ HAKHA T
N IbETOBO IIOPUJEK/IO 3 PUMCKOTI ITPABA

Caxerax: [Ipema mBajiapckoM npasy u npema npeosnabyjyhem crasy
y IIpaKCcy ¥ CTPYYHO] INTEPATYPH, KIay3y/a ja XOHOPap afIBOKaTa y MOT-
IYHOCTM 3aBYICK Of ICXOfia Cyhema 1 cacToju ce of yjijena y IpUXony y
cnydajy nobjene (mosHat kao ,pactum de quota litis”) je 3abpamwena. Camo
1oy, ofpeheHnM ycnoBuMa je 103Bo/beHa KOMOMHAIMjA YTOBOPA O CATHYUIIN
U HakHaje 3a Henpensubene cryyajese. CacBUM Jpyradmja je cuTyanuja y
ApyruM 3em/baMa, Ha npumjep y Enrneckoj u Cjepumenum JIp>xkaBama, rije
je »,CIIOpa3yM O YCIOBHMM HaKHaZaMa“ JO3BO/beH U yoOudajeH.

3abpaHa OBOT CIIOpa3yMa [0JIa3) 13 pUMCKOT Ipasa. [IpBo6uTHO, mpas-
HO 3acCTyname y Pumy 6110 je pesepBrcaHoO 3a BUIIE C/IOjeBe U CMATpao ce
njenatHoihy Koja je Mopaa fa ce Hyau rpahannma 6ecriaTHo, CIMYHO Kao
U TIONuTHUKa. BpeMeHOM je merosa HakHaja 6wia npuxsaheHa, anu je cro-
pasyM o YCIOBHOj HakHaju u3Mel)y agBokaTa 1 BeroBor KiImjeHTa 0CTao
3abpameH jep ce cMaTpaso HeeTH4KyM. CTOra je 3aHMM/BUBO UCTPAKUTI Y
K0jOj Mjepu je TpeHyTHa 3abpaHa yC/IOBHe HaKHaJle Y LIBajIIapCKOM IIpaBy
U3BeJleHa 13 PUMCKOT IIpaBa.

KipyuHe pujedn: ciopasym o yClIOBHUM HaKHaIaMa, PUMCKO [TPaBO, IIBaj-
IJapCKo IpaBo, pacta de quota litis
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Doc. dr Mirza Hebib
Univerzitet u Sarajevu, Pravni fakultet

INSTITUCIONALIZACIJA ROMANISTIKE
U BOSNI I HERCEGOVINI

Sazetak: Znacaj i uloga rimskog prava u Bosni i Hercegovini prepoznata je
od samih pocetaka univerzitetskog pravnog obrazovanja, na Visoj islamskoj
Serijatsko-teoloskoj $koli (1937-1945.) i Pravnom fakultetu u Sarajevu (od
1946. godine). Sa¢uvano arhivsko gradivo u razdoblju od posljednjih vise od
osam desetljeca, unatoc razli¢itim izazovima koje je donosilo vrijeme, jasno
potvrduje posebnost i znacaj rimskog prava kao temeljne pravne discipline
bez ¢ijeg proucavanja i poucavanja ne postoji mogucénost razumijevanja eu-
ropske pravne kulture i privatnopravne teorije.

U radu se ukazuje na razloge zbog kojih unato¢ sveprisutnoj kulturnoj
misiji u kojoj se stanovnistvo trebalo “europeizirati’, u razdoblju austrougar-
ske uprave nije doslo do osnivanja Univerziteta u Sarajevu, odnosno razvoja
pravnog studija univerzitetske razine, a time i institucionalizacije romani-
stike. Na temelju sacuvanog arhivskog gradiva se analiziraju prvi programi
rimskog prava na Visoj islamskoj Serijatsko-teologkoj $koli i Pravnom fakul-
tetu u Sarajevu sacinjeni od strane profesora dr. Milosa pl. Baji¢a. U odnosu
na iste ukazuje se na tradiciju zdruzenosti mos italicus i mos gallicus u pro-
ucavanju i poducavanju rimskog prava, te izazove i perspektive s kojima se
rimsko pravo kao nastavni predmet i znanstvena disciplina suoc¢avalo ima-
juci u vidu 8iri povijesni kontekst.

Kljucne rijeci: rimsko pravo, Bosna i Hercegovina, Visa islamska Serijat-
sko-teoloska $kola, Pravni fakultet u Sarajevu, prof. dr. Milo$ pl. Baji¢.
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Asst. Prof. Mirza Habib, Ph.D
University of Sarajevo, Faculty of Law

INSTITUTIONALIZATION OF ROMANISTICS
IN BOSNIA AND HERZEGOVINA

Summary: The importance and role of Roman law in Bosnia and Herze-
govina was recognized from the very beginning of university legal education,
at the Higher Islamic Sharia-Theological School (1937-1945) and the Faculty
of Law in Sarajevo (since 1946). Preserved archival material in the period of
the last more than eight decades, despite the various challenges brought by
time, clearly confirms the uniqueness and importance of Roman law as a fun-
damental legal discipline without the study and teaching of which there is no
possibility of understanding European legal culture and private law theory.

The paper points out the reasons why, despite the ubiquitous cultural mis-
sion in which the population was supposed to be “Europeanized”, during the
period of Austro-Hungarian administration, the University of Sarajevo was
not established, i.e. the development of legal studies at the university level,
and thus the institutionalization of Roman studies. Based on preserved archi-
val material, the first programs of Roman law at the Higher Islamic School of
Sharia and Theology and the Faculty of Law in Sarajevo, written by professor
dr. Milosa pl. Baji¢. About them, it is pointed out the tradition of the associa-
tion of mos italicus and mos gallicus in the study and teaching of Roman law,
as well as the challenges and perspectives that Roman law as a teaching subject
and scientific discipline faced, bearing in mind the wider historical context.

Key words: Roman law, Bosnia and Herzegovina, Higher Islamic Sharia-
Theological School, Faculty of Law in Sarajevo, prof. Ph.D. Milo$ pl. Bajic.
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Homu. np Mupjana Mumxkuh
[IpaBHu ¢axynrer YHuBep3utera y bamoj JIyun

BPO]I (NAVIS) KAO LOCUS PRAEPOSITIONIS

Caxerak: O6aBp/bame IOMOPCKe IJIOBNUOE ¥ ITOC/beAIYHA IIPUMjeHa actio
exercitoria je ycrioB/beHa 6pojoM Kao 06jeKToM ITIoMeHyTux ogHoca. Hanwme,
3a Pas3/MKy Off OCTAINX afljeKTULIMjCKMUX TY>KOM KOje 4MHe IIPaBHU OKBUP
KOITHeHe TPrOBVHE, eKCePLUMTOPHA TY>K0a je jeiHa Be3aHa 3a IPeKOMOPCKY
TPrOBMHY Koja ce 06aB/ba Ha OpOy MIN y HelocpeHoj 6nusuHu 6poxa. Bo-
mehy padyHa o TOj CrienpMYHOCTY, HEMMHOBHO Ce II0CTaB/ba HI3 IIUTamba:
fla JIU je BJIACHUILITBO Haj OpPOJIOM Off 3Hayaja 3a NPUMjeHy eKCepLUTOpHe
Ty>k0e, Ia 1 ce 6poj cMaTpa Kao MjecTo 3aK/byderma yTOBOpa U MUTAkbe
HaJIJIEKHOCTH CyJia 3a €BEHTYaJIHE CIIOPOBE, KA0 1 KO je OITOBOPaH 3a IITe-
Ty KOja je Ipoy3poKoBaHa Ha 6pony. Aytrop he HacTojaTy ofroBopuTy Ha
HI3 TIOCTaB/beHMX MUTakba KPo3 enabopalnnjy Mjecta 1 3Hadaja 6poaa Kao
locus praepositionis 3a mpumjeny actio exercitoria. ¥ Tom HacTojamy, ayTop
he ce no3uBaTy Ha pasmarpame 1ojMoBa bpoza 1 Mopa Koje je mpod. AHTe
Pomar caunamo y pany ,Ilojam Mopa u 6poza y n3BopuMa puMCKOT Ipa-
Ba“, o6jaB/peHor y 360pHUKY [IpaBHOT dakynrera y 3arpeby, 1976. roguse.

Kipyune pujeun: 6pos1, moMopcka TproBuHa, actio exercitoria, praepositio,
exercitor navis.
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Asst. Prof. Mirjana Miski¢, Ph.D
Faculty of Law, University of Banja Luka

SHIP (NAVIS) AS LOCUS PRAEPOSITIONIS

Summary: Roman maritime navigation and the consequent application
of actio exercitoria is conditioned by the ship as the object of the aforemen-
tioned relations. Namely, in contrast to other actiones adiecticiae qualitatis
that form the legal framework of land trade, the actio exercitoria is the only
one related to overseas trade that is carried out on a ship or in the immediate
vicinity of a ship. Taking into account this specificity, a number of questions
inevitably arise: whether the ownership of the ship is important for the en-
forcement of the actio exercitoria, whether the ship is considered the place of
conclusion of the contract and the question of the jurisdiction of the court for
possible disputes, as well as who is responsible for the damage that was caused
on board. The author will try to answer a series of questions by elaborating
on the importance of the ship as a locus praepositionis for the application of
actio exercitoria. In this effort, the author will refer to the consideration of
the concepts of ship and sea that prof. Ante Romac wrote in the paper “The
Concept of Sea and Ship in the Sources of Roman Law”, published in the Pro-
ceedings of the Faculty of Law in Zagreb in 1976.

Key words: Ship. Maritime trade. Actio exercitoria. Praepositio. Exerci-
tor navis.
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Ip Ypom Crankosuh

Yuusepsutet y Hoom Capy, [IpaBHu daxynrer

CTYIMJE PUMCKOT ITPABA HA CTPAHUM
YHUBEP3UTETUMA 'Y CPIICKOJ] MEMOAPUCTUIIN

Caxerak: [To3Haro je fja, pajju cTBapama Hay4yHe enuTe 1 00pa3oBaHOT
Kajipa 3a Ip>KaBHY aIMMHUCTpanyjy, of Kpaja tpehe gerennje XIX Bexa cp-
TICKa BJIa/ia IlIa/be IUTOMIIE Ha CTY/j}je Y MUHOCTPaHCTBO, a CTY/IEHTCKe KITyIle
rpejao je u Hemamu 6poj Cpba u3 Aycrpuje, Meby Kojuma cy ce KacHMje Ha-
ILIV MHOTY TTOIMTUYAPY, KEbVDKeBHUIY, JleKapu... Hije moTpe6HO Hapounto
VICTUIIATY [a CY MHOTM CPIICKM OMJIQ[IUHIN CTYAMPAIN ,,BeUITUHY JOOpor
¥l jefHaKOI , HUTU TIaK fla Cy Te CTY/AMje He3aMIC/IuBe 6e3 pUMCKOT IIpaBa.
C muM Cy ce CTy/IeHTM-MeMOAPICTH YIIO3HABA/IM IIPEKO BUIIE ITpEAMeTa,
nonyT IlaHjekaTa, 13 KOjux ce 4yBeHU cpIricku fobporsop Casa Tekenuja
,»OMIBXKMO™ JIa TIOJIayKe MCIIUT, Wwin mak Vicropuje n mHCTUTYUMja PuMckor
npasa, Koje je Iumutpujy Matnhy npenaBao Hajja/ieko IIO3HATH POMaHMU-
cra Kapn ¢on Banrepos. JeBpem [pyjuh, 3akoHOMmIMCaL], MUHNCTAD, CYyAMja
u Tparm4yny akrep IIponactu Benukor cypa, Hammcao je M3 pMMCKOT IpaBa
te3y De res judicata, momteHo npu3Hajyhu ja My COIICTBEHO 3Hambe JTaTVH-
CKOT Huje 6110 JOBOJ/BHO fia #oOpo cxBaTy [lurecta. Y MeMOapcKOM CIIUCY
KOj1 TIpefCcTaB/ba OfIFOBOP Ha INUTame U3 CBOT Hac/loBa — ,,Kako caM CBOj
BeK IIpoBe0’, Boba cprickux mbepaina us jyxHe Yrapcke Muxawio ITomut
Jecanunh kaxke KaKo je Ha UCIIUTY 13 YTapCKOT IPUBATHOT IIpaBa y HoMoh
IPYU3VMBAO PUMCKO IIPABO, ¥ KOje IeroB UCIIUTUBAY Huje XTeO fia ce yAyObyje.
OBo cy, pasyme ce, caMo HEKM Of] TT0JjaTaKa O HaCTaBy U UCTIUTUMA U3 PUM-
CKOT ITpaBa Ha CTPaHVM YHMBEP3UTETUMA Y CPIICKOj MEMOAPUCTUIIN. AyTOp
he HacTojaTy fa X MpUKake MITO BUIIIE, YIIOPEAY UX ca [PYTUM M3BOPYMA
¥ IPY>Xu noTpebHa objallmberna.

K}by‘IHe peun: Pumcko IIpaBoO, CPIICKM CTYAEHTU Ha €BPOIICKNM YHI-

Bep3uTeTnMa, Capa Texenuja, Jespem Ipyjuh, Jumurpuje Matnh, Muxanio
IMonmut Jecanunh.
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Uros Stankovié, Ph.D.
University of Novi Sad, Faculty of Law

STUDIES OF ROMAN LAW AT FOREIGN
UNIVERSITIES IN SERBIAN MEMOIR LITERATURE

Summary: It is known that Serbian Government from the end of 1830s
onwards sent scholars to foreign universities, for the sake of creating intelec-
tual elite and well-trained personnel for state administration, and many young
Serbs from Austria, some of which were later to become renown politicians,
poets, doctors etc. had also found their places in student benches. It is nei-
ther necessary to emphasize that a lot of Serbian young men studied ‘the art
of goodness and equity’ nor to point out that these studies are unimaginable
without Roman law. The students - memoir-writers were getting familiar with
the legal system of the Romans, by attending multiple courses, such as Pan-
dectae, which famous Serbian benefactor Sava Tekelija ‘dared’ to take exam
from, or History and Institutions of Roman Law, thought to well-known Ser-
bian lawyer and university professor Dimitrije Mati¢ by widely distinguished
romanist Karl von Vangerow. Jevrem Gruji¢, a lawmaker, minister, judge and
tragic hero of the Doom of the Great Court, wrote Roman law thesis by the ti-
tle of De res judicata, honestly admitting that his own knowledge of Latin was
insufficient for good understanding of the Digest. In the memoir manuscript
being the answer to its title - "How have I spent my lifetime’ - the leader of
Serbian liberals from southern Hungary Mihailo Polit Desanci¢ states that,
when taking the exam from Hungarian Private Law, he often quoted Roman
law, but his interrogator was not willing to engage in discussion on that mat-
ter. These are, understandably, only some of the information that can be found
on courses and exams relating Roman law at foreign universities in Serbian
memoir literature. The author shall tend to display as much of such informa-
tion as possible, to compare them with the data of other sources and provide
necessary explanations.

Keywords: Roman law, Serbian students at foreign universities, Sava Tekeli-
ja, Jevrem Gruji¢, Dimitrije Mati¢, Mihailo Polit Desanci¢.
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Bykammu Cranojnosuh, MA
I[IpaBHu ¢axynrer YHuBepsutera y beorpany

BEPUBA Y PUMCKOM ITPABY - KOPAK
KA BPAYHOCTH UJIN BPAK?

Cappixkaj: Pumckn 6pak ce Hajuemhe feduHuIIe Ka0 XeTepOCeKCyaHa,
MOHOTaMHa 3ajefHNIIa MyIIKapIia 1 KeHe Koja ce 3aCHMBA BO/bOM obeMa
cynpyxxnuka (affectio maritalis). Y 3aBUCHOCTI Off MCTOPMjCKOT TPEHYTKa,
IPYLITBEHOT CTAaTyca ¥ 06MYaja CpefiiHe, 4eCTO MY je IIPeTXOANIa Bepuyoa,
kao o6ehame MOMKa 1 ieBOjKe, TO jecT buXoBuX paterfamilijasa, sa he y 6y-
nyhnocTu gohu o cxmanama 6paka. CXOfHO TOMe, pUMCKI 3aKOHOJIABIY,
IpaBHULIM U MMIIEPATOPY IIPUIINCUBAIIN CY jOj Pa3HOPOJHA CBOjCTBA U M-
IUIMKalyje Ha XUBOT 6yayhnx MiageHana. Tparom ujeje o mpubmmkaBamy
IIPaBHOT I10/10Kaja BepeHMKa U cynpy>kHuka us III Beka npe Xpucra, npe-
KO HOpMaTuBHe fienarnHocTy OKTaBujaHa ABIycTa, n1a cse 1o 380. rogune
HOBE epe, ayTOp HACTOj! fla CyOmMMupa IIoMMama pUMCKIX 3aKOHOAaBala 1
jypuCIIpyZieHaTa, Te OATOBOPY Ha IMUTAaIbe [la JIM Cy Ce Y jeJHOj Off eIoxa IIa-
raHckor PuMa Bepan6a u 6pak novcrosehusamm, Kao 1 Koju Cy 6y ycrnosu
ma 6y Bepuznba y puUMCKOM IIPaBy IPOV3BOANIIA IIPABHO JIejCTBO.

Pajy kopucTH jesm4ko, CUCTEMCKO M ICTOPUjCKO TyMaderbe TeKCTOBa:
D.22.5.5, D.23.1.7.1, D.23.1.11, D.23.1.16, D.23.2.14.4, D.23.2.45. pr. u 4,
D.38.10.6. u 8, D.45.1.134. pr, D.47.10.1.9, D.48.9.1. u 3, C.5.4.1, Fr. Vat. 298.
u 302. 1 ICTOPUjCKI METOL.

Kibyune peun: Prmcko npaBo. bpak (matrimonium). Bepup6a (sponsalia).
Lex Cincia. Lex Iulia et Papia.

~ 68 ~



3BOPHUK CAKETAKA / ZBORNIK SAZETAKA / COLLECTION OF SUMMARIES

Vukasin Stanojlovi¢, MA
University of Belgrade Faculty of Law

BETROTHAL IN ROMAN LAW - A STEP
TOWARD MARRIAGE OR MARRIAGE?

Summary: Roman marriage is most often defined as a heterosexual, mo-
nogamous union of a man and a woman based on the will of both spouses
(affectio maritalis). Depending on the historical moment, the social status
and the customs, it was often preceded by a betrothal, as a mutual promise
that in the future there will be a marriage. Consequently, Roman legislators,
jurists and emperors attributed various properties and implications to the life
of future newlyweds. Following the idea of the approximation of the legal sta-
tus of the betrothal and the marriage from the 3rd century BC, through the
normative activity of Octavian Augustus, until 380 AD, the author tries to
sublimate the concepts of Roman legislators and jurisprudents, and to answer
the question of whether in any era of pagan Rome, betrothal and marriage
have been equated, as well as what were the necessary conditions for a be-
trothal to produce a legal effect.

The paper uses the linguistic, systemic and historical interpretation of the
texts: D.22.5.5,D.23.1.7.1,D.23.1.11, D.23.1.16, D.23.2.14.4, D.23.2.45. pr. and
4, D.38.10.6. and 8, D.45.1.134. pr, D.47.10.1.9, D.48.9.1. and 3, C.5.4.1, Fr.
Vat. 298. and 302. and historical method.

Key words: Roman law. - Marriage (matrimonium). — Betrothal (spon-
salia). — Lex Cincia. — Lex Iulia et Papia.
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Mununa Puctuh, ma
[IpaBHu ¢axynrer YHuBepsutera y bama JIyu

3AKOHCKA XHUIIOTEKA Y CTAPOM PUMY

AncrpakT: PuMcKo 3a710KHO IIpaBO IPOIIO je YT Pa3BOjHM NYT CBe
ox crapor uHctuTyTa fiducia cum creditore contracta, kojem 61 ce 13 Huza
pasjiora MOIJIO OCIIOPUTH CBOjCTBO 3a/I0XKHOT IIPaBa, IPEKO PyYHOT 3aj10ra
nurHyc (pignus), Ia cBe JO XMUIIOTeKe Ylje je T0jefTHOCT, OHAKBe KaKBe IX
laHaC yITTaBHOM II03HajeMo, paspaano u yoomrdno ynpaso Crapu Pum. Or-
yZia ce ca mpaBoM Moke pehu fia je XuIoTeka, Mako TepMIHOJIOIMIKY IIpey3eTa
13 CTApOrPYKOT IIpaBa, y MHOTO Y€MY OfIMAKJIa Off CBOT TPYKOT ITaphaKa, Ha
9YeMy HajBUIIIE MOYKEMO 3aXBa/INTV PUMCKMUM IpaBHuIMMa. OHM Cy IOpef
YTOBOPHE, PasBU/IM U T3B. 3aKOHCKY XUITOTEKY KOja ce y IIPBO BpujeMe Be-
3a/1a UICK/Y4MBO 3a pas/IM4NTe MOpecke ob6aBese puMcKux rpabhana, ga 6u
KacHUje Opoj TaKBYX XMITOTeKa 3Ha4ajHO rnopacrao. Meby wuma ce, y npas-
HOj TMTepaTypH, Hajuelnhe MOMMbe 3aKOHCKA XMITOTeKa 3a Bpahame Mmpasa
KOjy je MMajia XeHa Ha 1Ije/IOKyITHOj UMOBMHM CBOT My>Ka. AyTOp ce y OBOM
pany 6aBy CyMapHMM IIPeT/IefloM U aHA/IM30M HajMapKaHTHU)MX 3aKOHCKIX
XUIOTEKA, Te HACTOj1 IaTU oce6aH OCBPT Ha OHe KapaKTepPMUCTIKE OBOT 00-
NIMKa XUIIOTEKEe KOje Ia YMHEe PAsINIUTIM y OJHOCY Ha OCTajle, a HApOYUTO
y OHOCY Ha yroBopHy xunoreky Crapor Puma.

Kmbyune pujeun: Crapu Pum, pignus tacitum, Xxumnorexa, 3a/105KHO ITpaBo.
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Milica Risti¢, MA
Faculty of Law University of Banja Luka

LEGAL MORTGAGE IN ANCIENT ROME

Abstract: Roman law has gone through a long development path, from the
old institution of fiducia cum creditore contracta, which for a number of rea-
sons could be doubted as a pledge right, through the manual pledge (pignus),
all the way to the mortgage, whose details are, as we generally know them to-
day, elaborated and shaped precisely by Old Rome. Hence, it can rightly be
said that the mortgage, although terminologically taken over from ancient
Greek law, has moved away from its Greek counterpart in many respects, for
which we can thank the Roman jurists the most. In addition to the contrac-
tual mortgage, they developed the so-called a legal mortgage, which at first
was linked exclusively to various tax obligations of Roman citizens, and later
the number of such mortgages increased significantly. Among them, in the le-
gal literature, the legal mortgage for the return of the dowry that the wife had
on the entire property of her husband is most often mentioned. In this paper,
the author deals with a summary review and analysis of the most significant
legal mortgages, and tries to give a special overview of those characteristics
of this form of mortgage that make it different from others, especially from
the contractual mortgage of Ancient Rome.

Key words: Ancient Rome, mortgage, pignus tacitum, right of pledge.
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Capa Mutuh

[IpaBHu ¢axynret, YHuBepauteT y Huiry

AHTE POMAII- EHOMK/IOIIEOMCTA PUMCKOT ITPABA

Caxerak: [Ipodecop Aute Pomall, 3HaMeHNTO MMe jyrOCTIOBEHCKe PO-
MaHICTHKE, A/l I UICTOPUje Ap>KaBe U IIpaBa, CBOjUM OIIyCOM YBPCTHO Ce
y U3y3eTHE UCTOpUYApe U TeopeTudape IpaBa, aiy ¥ Kao eHUMK/IOIEN -
CTa pUMCKOT npaBa. [lefa o Kojuma je nmosHat: Ynnujanosa Kmura peryma
(1987), Centenuuje J. ITayna (1989), 3akonuk gBanaect miova (1994), Jyctu-
HujaHOBe VHCTHTYLHje (1994). [1aBHa mernma: VsBopu pumckor mpasa (1973),
Pumcko npaso (1981), Pjeuynnk maTMHCKuX MpaBHUX n3pasa — Vademecum
iuridicum (1985), Munepsa: Florilegium sententiarum Latinarum - ®nopu-
JIeTVj TaTUHCKMX u3peka (1988), Hykieyc cy eceHIujaHOr Aena Pujednnk
PUMCKOT ITpaBa. Y KOMIO3ULMjU ca PujedHNKOM 1jle CBaKaKo 1 KallUTATHO
meno Dicta et regulae iuris xoje je mpodecop Pomar usHeznpmo ca jor jegHIM
6apnoM jyrocimoBeHcke poMaHucTyKe podecopom Iparommpom Crojue-
Bunhem. OBaj pan je aHanMsa U CMHTEe3a KOMIIO3UIMje eHIVK/TOMENjCKOT
IPUCTYIA HaBeleHNX fena npodecopa Pomia.

Kbyuyne peun: Aute Pomar, Pujeqnnk pumMckor npasa, Dicta et regulae
iuris
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Sara Mitic¢
Faculty of Law, University of Ni§

ANTE ROMAC - ENCYCLOPEDIST OF ROMAN LAW

Summary: Professor Ante Romac, a well-known name in Yugoslav ro-
mances, but also in the history of the state and law, with his opus was included
among the exceptional historians and theoreticians of law, but also as an en-
cyclopedist of Roman law.Works for which he is known: Ulpijan’s Book of
Rules (1987), Sentences J. Paula (1989), The Code of Twelve Tablets (1994),
Justinian’s Institutions (1994). The main works: Sources of Roman Law (1973),
Roman Law (1981), Dictionary of Latin Legal Terms - Vademecum juridicum
(1985), Minerva: Florilegium sententiarum Latinarum - Florilegium of Lat-
in Sayings (1988), are the nucleus of the essential work Dictionary of Roman
Law. The capital work Dicta et regulae iuris, which Professor Romac created
with another bard of Yugoslav romanistics, Professor Dragomir Stojcevic, is
certainly in the composition with Dictionary.

Key words: Ante Romac, Dictionary of Roman Law, Dicta et regulae iuris
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Prof. dr Dragan Jovasevic¢
Pravni fakultet Univerziteta u Nisu

RACUNARSKA KRIVICNA DELA U
MEDUNARODNOM KRIVICNOM PRAVU

Sazetak: Poslednjih decenija se u sistemu postojecih, opstih, klasi¢nih
krivi¢nih dela javljaju novi oblici ili vidovi ispoljavanja, ako se njihova rad-
nja izvrSenja preduzima uz pomoc¢, posredstvom, koris¢enjem ili upotrebom
rac¢unara, racunarskih sistema, odnosno racunarske mreze. Istovremeno se
javljaju nova, do sada nepoznata, krivicna dela koja se vrse na ovaj nacin. Svi
ovi oblici protivpravnih delatnosti uz pomo¢ racunara, kojima se povreduju
ili ugrozavaju prava, interesi ili dobra drugih fizickih ili pravnih lica, ¢ine si-
stem racunarskih krivi¢nih dela. U pozitivnom zakonodavstvu, koje se zasniva
na bazi medunarodnih standarda, propisana su brojna rac¢unarska krivi¢na
dela o ¢ijoj sadrzini, karakteristikama i elementima u pravnoj teoriji jo$ uvek
ne postoji jedinstveno shvatanje. U ovom se radu izlaze sistem medunarod-
nih standarda koji postavlja osnove za nacionalna krivi¢na zakonodavstva u
propisivanju krivi¢ne odgovornosti i kaznjivosti za racunarska krivi¢na dela.

Kljucne reci: racunari, zloupotreba, krivi¢no delo, protivpravnost, medu-
narodni dokumenti, standardi
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Prof. Dragan Jovasevi¢, PhD
Faculty of Law, University of Ni§

COMPUTER CRIMINAL OFFENCES IN
INTERNATIONAL CRIMINAL LAW

Summary: In recent decades, in the system of existing, general, classic
criminal acts, new forms or types of manifestation have appeared, if their
execution action is undertaken with the help, mediation, use, or use of com-
puters, computer systems, or computer networks. At the same time, new, so
far unknown, criminal acts are appearing that are committed in this way. All
these forms of illegal activities with the help of computers, which violate or
endanger the rights, interests, or property of other natural or legal persons,
constitute a system of computer crimes. In the positive legislation, which is
based on international standards, numerous computer crimes are prescribed,
the content, characteristics, and elements of which in legal theory still do not
have a single understanding. This paper presents a system of international
standards that lays the foundations for national criminal legislation in pre-
scribing criminal liability and punishment for computer crimes.

Keywords: computers, abuse, crime, illegality, international documents,
standards
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ITpod. np Mununa Kopauesuh

dakynrer 3a crenujanHy egyKanujy u pexabunuranyjy Yausepsurera y beorpagy
ITpod. np Cama Aranacos

[IpaBHu ¢axynrer YauBepsutera y Ilpumtunn ca

npuBpeMeHMM cefmiuteM y KocoBckoj Mutposunm

PETVICTPU 1 MEPE 3A CEKCYAJIHE ITIPECTYITHUKE ¥
KOHTEKCTY MOT'YRUX ITOBPEJA 'bYICKUX ITPABA

Caxerak: CeKCyaTHO 3710CTaB/batbe, HOCEOHO OHO KOjM Cy BUKTUMM-
30BaHa flella, IOCTIeAHUX felleHNja IPUBIaYM OTPOMHY IaXKIby 1 3ay3uMa
3Ha4ajaH MEIMjCKM IIPOCTOP, YC/IeN] Yera je OCMUII/baBarbe CTpaTeruja 3a
pearoBarbe Ha 0Baj heHOMEH MOTVBICAHO He CaMo IIOTPeOOM /ia ce OH Cy3-
6uje u p>Kn IO KOHTporoM, Beh 11 )ke/boM Jja ce afleKBaTHO OATOBOPYU Ha
OYeKMBama IIMpe jaBHOCTI. Mepe peakIiyje Ha MOHAIIAbe CeKCYaTHUX ITpe-
CTYIHUKA CTOTa IIPeJiCTaB/bajy 06/1acT y K0joj ce 06M/IaTo YBOJe pasinynTe
VIHOBaIMje, MaKO Ce HEPETKO He IIPero3Haje HayJHa 11 ICKYCTBeHa apryMeHTa-
11ja Koja 61 cTajama 13a TakBe KpeaTuBHOCTH. HaBeleHo Moxke pesynTuparu
HapyIlIaBambeM /bYACKMX IIPaBa CeKCyaTHUX IPeCTYHIKA, MaKo HUjeHa ip-
KaBa 3aCHOBaHa Ha B/IaJlABMHM ITPaBa M yBa)kaBakby /bY/ICKOT JOCTOjaHCTBA
TO He 6M cMmena fja ;o3Bon. Pay je momuHaHTHO nocseheH aHanm3yu XpBat-
CKOT ¥ CPIICKOT TIO3MTUBHOIIPABHOT OKBMPA KOjU Ce OJJHOCK Ha IIPUMEHY
cenudUYHMX Mepa yCMePEeHMX Ka CEKCYaTHMM ITPeCTYIMHUIMMA, KaKo 011 ce
YCTaHOBIJIO J1a M Cy OBY OKBMPM YCK/Ial)eHM ca pe/leBaHTHNM CTaH/apAyMa
y 0671acTy 3aIuTHTE JbYACKUX IpaBa. IIpyMeHOM aHa U TIYKO-CMHTETUYKOT
IPUCTYTIA, T€ HOPMATUBHOT 1 KOMIIAPATMBHOT METO/A, YCTAHOB/bEHO je a
je HMBO yckmal)eHOCTH [iBajy HAI[MOHA/THMX ITpaBa ca MehyHapogHuM npas-
HJM OKBMPOM BMCOK, IaKO IIOCTOjU IIPOCTOP 3a fofaTHe Kopekuuje. Inm
pazia jecte ma ce ajy ogpeleHe npernopyke y umby ycarnaiiabBama HaBeJieHe
Marepluje ca CaBpeMeHUM IIPaBHUM TeKOBMHAMA, a y IPBOM Pefly ca Mepu-
IMMa yCTaHOBJ/beHMM Y Ipakcyu EBporickor cyzia 3a /byjicka Ipasa.

KbyuHe pedn: cekcyanHu IeTUKTH, PETUCTPH, /byACKa ITpaBa, EBporncknu
CYJ 32 Jby/iCKa ITpaBa.

~ 76 ~



3BOPHUK CAKETAKA / ZBORNIK SAZETAKA / COLLECTION OF SUMMARIES

Prof. Milica Kovacevié, PhD
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Prof. Sasa Atanasov, PhD

Faculty of Law of the University of Pristina with temporary
headquarters in Kosovska Mitrovica

REGISTRIES AND MEASURES FOR SEX
OFFENDERS IN THE CONTEXT OF POSSIBLE
HUMAN RIGHTS VIOLATIONS

Summary: Sexual abuse of children has been a topic that has attracted
enormous attention in recent decades which has resulted in the creation of
strategies for responding to this phenomenon. The reaction has been moti-
vated not only by the need to suppress the abuse, but also by the desire to
respond adequately to the expectations of the general public. So, the field of
reaction to the behaviour of sex offenders represents an area in which various
innovations are abundantly and often introduced, although the scientific and
experiential reasoning behind such creativity is often not recognized. This
state of affairs can result in the violation of the human rights of sex offend-
ers, although no state based on the rule of law and respect for human dignity
should allow this. Bearing in mind the above, the paper is predominantly de-
voted to the analysis of the Croatian and Serbian positive legal framework
related to the application of specific measures aimed at sex offenders to es-
tablish whether these frameworks are aligned with the relevant standards in
the field of human rights protection. The paper aims to give certain recom-
mendations to harmonize the above-mentioned matter with modern legal
tendencies, and first of all with the standards established in the practice of
the European Court of Human Rights.

Keywords: sexual offences, registers, human rights, European Court of
Human Rights.
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IIpod. mp Cysana Qumuh
Homu. np Mupjana Hykuh

[IpaBHu ¢paxynrer Yausepsurera y IIpumunn, Kocoscka Murtposnia

AJTEKBATHO CAHKIIMOHMCAIBE
ITOPECKMX KPMBMYHMX NETA KAO N3A30B
IHOPECKE IMCOUIUVINMHE Y CPBUJA

CaxkeTak: AJIeKBaTHO CAaHKIIMOHNCatbe IOPECKIX KPUBIYHNX Jie/la ITpef-
CTaB/ba KJbYYHO NUTambe ca aclieKTa (PUCKaIHMX MHTepeca ap>kase. [Topecka
KPVMBIYHA Jie/Ia IIPeCTaB/bajy APYIITBEHO LITETHA 1 OITACHA ITOHAIIAba I10-
peckmx oOBe3HMKa, jep ce HbJMa yrpo>kaBa (UCKaTHU CUCTeM IpXKaBe. AKO
ce MMa y BUJY fia je 6aroBpeMeHo Imahame Iopesa 1 Jpyrux Jax01Ha He-
OIIXOfJaH YC/IOB 3a KOHTMHYMPAHO GMHAHCHpPabe jaBHUX MOTpeda OHfa ce
MOTY carjIefiaTyi pasMepe MITeTHNUX MOC/IeYIIa TOTa IITO je [pyKaBHa Oy1araj-
Ha ocTaja yckpaheHa 3a oHaj M3HOC puxopa Koju 6u 6uo HamtaheH pa cy
ce CBU IOpecKy 00BE3HNUIM TOBMHOBA/IM OpecKoj obasesn. OTypa, ocTBa-
puBame MO3UTUBHOT edeKTa afieKBaTHe Ka3HeHe IOMUTUKe KOJ OBe IpyIIe
KPVMBUYHUX JIeJIa je JaleKo KOMIIEKCHUje.

KibyuHe pujeun: nmopecka KpuBMUYHa Jie/la, KPUBUYHE CaHKI[Mje, Cy[CcKa
IIpaKca, CBpXa KaXkKibaBama.
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Prof. Suzana Dimié, PhD

Asst. Prof. Mirjana buki¢, PhD
Faculty of Law, University of Prishtina, Kosovska Mitrovica

ADEQUATE SANCTIONING OF TAX CRIMINAL OFFENSES
AS A CHALLENGE TO TAX DISCIPLINE IN SERBIA

Summary: Adequate sanctioning of tax crimes is a key issue from the
aspect of the financial interests of the state. Tax crimes represent socially
harmful and dangerous behavior of taxpayers, because they threaten the fis-
cal system of the state. If it is taken into account that the timely payment of
taxes and other duties is a necessary condition for the continuous financing
of public needs, then one can see the extent of the harmful consequences of
the fact that the state treasury was deprived of the amount of income that
would have been collected if all taxpayers had obeyed the tax law obligations.
Hence, achieving the positive effect of an adequate penal policy for this group
of crimes is far more complex.

Keywords: tax crimes, criminal sanctions, judicial practice, purpose of
punishment.
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IIpod. np Mapuna M. Cumosuh
@akynTeT IpaBHMX HayKa YHMBepsuTeTa AnenpoH y bamoj Jlynn

HACWBE Y IIOPOANLIN Y IIPABY
PEITIYBJ/IMKE CPIICKE: IIOPOJIMNYHO,
ITPEKPITAJHO M1 KPMIBMYHO IIPABO

Caxerak: Jlyro ce cMaTpaso fia je IpyMjeHa Hacuba IpeMa WIAHOBJMMA
nopoauie, moce6Ho nsmely 6pauHux 1 BaHOpauyHNUX apTHEPA, HOPOANIHA
¥I CTPOTO IIpUBaTHa cTBap. MehyTum, mopoanyHo Hacube, Kao ¥ CBAKO APY-
O HaCWbe, He MOXKe Ce IPYIITBEHO TOJIEPUCATH ¥ aKTYBHO CYIIPOTCTaB/balbe
TOM HacWbY jefiHa je Off OCHOBHUX o0aBe3a CBake IeMOKpaTcKe fipxkase. Tome
VJie y IpUJIOT U YMIbeHNIIA 1a Ha OCHOBY NofiaTaka OpraHusaliyje yjefumeHnx
Hallyja, IPBM Y3POK CMPTI MM MHBAIMTHOCTY MeD)y >keHaMa Hucy 6oecTn
mnn caobpahajue Hecpehe, Beh Hacu/be y BBUXOBOM IOMY.

Hacube y mopopyiiy 1 y HOpoANYHOj 3ajefHUIV ITpeCTaB/ba Crieudu-
JaH 067K JCII0/baBaba KPYMMIHAINTETa Hacu/ba KOji y OCTIe/Iibe BpyjeMe
13a3uBa NOCeOHY MaXXIbY U HaJIeXXHNX opraHa y Peny6munu Cprickoj. Ha-
nMe, Cy36MjameM, OTHOCHO CIIpjedaBameM pasINdMTUX 00/IMKa Hacuba y
HOpOAVIIM ce 6aBy BUIIIE TPaHA MO3UTUBHOT IIPaBa Kao IMITO CY HOPOANYHO,
IPEeKpIIajHO U KPUBUYHO 3aKOHONABCTBO Perybnmke Cpricke, fofyiie Ha
pasuyyTe HauMHe, pas3/INIUTIM CPEJCTBIMA U Y PA3IMYUTUM IIOCTYIIVIMA.

Y oBOM pajiy ce yKasyje Ha CrenpUIHOCTY MOjeINHIX 3aKOHCKIX pje-
IIeFba, KAO VM CIMYHOCTY M PA3/IMKe Y IOjefTHNM OOIMIVIMA CYIIPOTCTaB/bambha
Hacwby y Hopopuiy Ha reputopuju Perrybnuke Cpricke. V mopen mpomnmica-
HJX CTPOIMX Ka3HU 3aTBOPA 3a YYMHMOLE OBOT KPMBUYHOT JIjeJia, BbIXOBO
IPaKTUYHO O)KMBOTBOPEIbE Y CYACKO-CTATUCTIYKO]j IPAKCH yKa3yje Ha: BU-
COK 00MM, CTPYKTYPY ¥ AMHAMMKY KPUBUYHIX Jije/Ia OBe BPCTe: BUCOK YAUO
OBOT KPMBWYHOT [Ijefia y CTPYKTYPY KPYMIHAINTETa HACK/ba; BYCOK IIPOlie-
HaT ofj6aueHNX KPMBMYHUX IIpMjaBa M HecpoBoherma, OMHOCHO 00ycTaBa
ucTpare; Benmky 6poj opbujajyhnux n ocnobahajyhux npecyna u 6mary xas-
HeHY HO/IMTHKY CYHOBa, Koja U Opef IIpOIIcaHe Ka3He 3aTBOpPa, Hajyerhe
u3pude Ipyre BpCTe KPUBIMYHNUX CAHKI[H]A.

Kipyune pujeun: Hacube, IOpOANIIA, KPMBIUYHO IjeI0, IPEeKpIaj, CAHK-
uuja.
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Prof. Marina M. Simovié, PhD
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DOMESTIC VIOLENCE IN THE LAW OF THE REPUBLIKA
SRPSKA: FAMILY, MISDEMEANOR AND CRIMINAL LAW

Summary: For a long time it was considered that the use of violence against
family members, especially between marital and extramarital partners, is a
family and strictly private matter. However, domestic violence, like any other
violence, cannot be socially tolerated and active opposition to that violence
is one of the basic obligations of every democratic state. This is supported
by the fact that, based on data from the Organization of United Nations, the
tirst cause of death or disability among women is not disease or traffic acci-
dents, but violence in their home.

Violence in family or in the family community represents a specific form
of manifestation of the criminality of violence, which has recently attracted
a special attention of competent authorities in the Republic of Srpska. Name-
ly, several branches of positive law, such as the family, misdemeanour and
criminal legislation of the Republic of Srpska, deal with the suppression and
prevention of various forms of domestic violence, albeit in different ways, by
different means and in different procedures.

This paper points out specificities of individual legal solutions, as well as
similarities and differences in individual forms of combating domestic vio-
lence within the territory of the Republic of Srpska. Despite the prescribed
severe prison sentences for the perpetrators of this criminal offence practical
implementation in judicial and statistical practice indicates to: a high share
of this criminal offense in the structure of criminality of violence; a high per-
centage of rejected criminal charges and non-conduct, that is, termination of
the investigation; a large number of dismissing and acquittal judgments and a
mild criminal policy of the courts, which, in addition to the prescribed pris-
on sentences, often impose other types of criminal sanctions.

Key words: violence, family, criminal offense, misdemeanor, sanction.
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Dr Srdan Aleksic¢
Advokatska kancelarija Aleksi¢

KUCNI ZATVOR KAO ALTERNATIVNA
KRIVICNA SANKCIJA

Sazetak: Alternativne krivi¢ne sankcije predstavljaju koncept sankcija i
mera pod okriljem drustvene zajednice, zasnovan na pretpostavci da se ciljevi
kaznjavanja u velikoj meri mogu postici i u uslovima koji su manje restriktivni
od kazne zatvora. Razlozi teznje ka preventivnoj, a ne retributivnoj kompo-
nenti kazne, izmedu ostalog, leze i u negativnim efektima zatvorske kazne po
osudenog, njegovu porodicu i drustvenu zajednicu. Nastanak ku¢nog zatvora
vezuje se za Sjedinjene Americke Drzave, odnosno prvi put je na federal-
nom nivou odreden 1985. godine presudom sudije Veinstein koji je izvesnu
Maureen Murphy osudio na ovu kaznu zbog krivi¢nog dela prevare u osigu-
ranju. Kuéni zatvor je u Krivi¢ni zakonik RS unet izmenama i dopunama od
3.9.2009. godine. Iz odredbi Zakona o izvr§enju vanzavodskih sankcija i mera
proizlazi da postoje dva nacina kako moze biti izrecena kazna ku¢nog zatvo-
ra: sa primenom elektronskog nadzora ili bez. U Evropi je povec¢ana primena
alternativnih kaznenih mera bez liSavanja slobode, a najve¢i rast zabelezen je
u Srbiji, navodi se u izvestaju Saveta Evrope objavljenom 8. juna 2020. god.

Kljucne reci: ku¢ni zatvor, alternativne krivi¢ne sankcije, poverenicka
sluzba, elektronski nadzor.
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Law Office Aleksi¢

DOMESTIC PRISON AS AN ALTERNATIVE
CRIMINAL SANCTION

Summary: Alternative criminal sanctions are a concept of sanctions and
measures under the auspices of the social community, based on the assump-
tion that the goals of punishment can be largely achieved even in conditions
that are less restrictive than imprisonment. The reasons for striving for a pre-
ventive, not a retributive component of the sentence, among other things, lie
in the negative effects of the prison sentence on the convict, his family and
the community. The creation of house arrest is linked to the United States, ie
it was first determined at the federal level in 1985 by the verdict of the Wein-
stein court, which sentenced a certain Maureen Murphy to this punishment
for the crime of insurance fraud. The House arrest was introduced into the
RS Criminal Code by amendments on September 3, 2009. It follows from the
provisions of the Law on Execution of Extra-Institutional Sanctions and Mea-
sures that there are two ways in which a house arrest sentence can be imposed:
with or without the application of electronic surveillance. In Europe, the ap-
plication of alternative punitive measures without deprivation of liberty has
increased, and the greatest growth was recorded in Serbia, according to the
report of the Council of Europe published on June 8, 2020.

Keywords: house arrest, alternative criminal sanctions, trust service, elec-
tronic surveillance.
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NACELO ZAKONITOSTI DJELA I KAZNE I
EFIKASNOST PRAVA EVROPSKE UNIJE

Sazetak: U ovom radu autori daju prikaz nacela zakonitosti krivicnog
djela i kazne u nacionalnim krivi¢nim zakonodavstvima, te zahtjev primar-
nog i sekundarnog prava Evropske unije za efikasnos¢u tog prava. Takoder,
analiziraju se relevantne presude Suda Evropske unije u kontekstu nacela
zakonitosti proklamiranog Poveljom Evropske unije o osnovnim pravima.
Treba pomenuti i ¢l. 325. Ugovora o funkcionisanju Evropske unije koji po-
stavlja obavezu Uniji i drzavama ¢lanicama da suzbijaju prijevare i sva druga
nezakonita djelovanja koja su usmjerena protiv financijskih interesa Unije
pomocu mjera koje djeluju kao sredstvo odvracanja i koje pruzaju efikasnu
zadtitu. Ova odredba jedan je od zahtjeva prava Evropske unije za efikasno-
$¢u, kojeg pojedine drzave ¢lanice nisu ispravno prenijele u svoje nacionalno
zakonodavstvo.

Kljucne rijeci: nacelo zakonitosti, ¢l. 49. Povelje Evropske unije o osnov-

nim pravima, ¢l. 7. Evropske konvencije za zastitu ljudskih prava i osnovnih
sloboda, dostupnost i predvidljivost norme, zabrana retroaktivnosti
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THE PRINCIPLE OF LEGALITY OF OFFENSES
AND PUNISHMENTS AND THE EFFECTIVENESS
OF EUROPEAN UNION LAW

Summary: In this paper, the authors present the principle of the legali-
ty of criminal offence and punishment in national criminal legislation, and
the requirement of the primary and secondary law of the European Union
for the effectiveness of that law. Also, the relevant judgments of the Court of
the European Union are analyzed in the context of the principle of legality
proclaimed by the Charter of the European Union on Fundamental Rights.
Also should be mentioned art. 325 of the Treaty on the Functioning of the
European Union, which obliges the Union and the member states to combat
fraud and all other illegal activities directed against the financial interests of
the Union by means of measures that act as a deterrent and provide effective
protection. This provision is one of the requirements of the European Union
law for efficiency, which individual member states have not correctly trans-
posed into their national legislation.

Key words: the principle of legality, Art. 49. Charter of the European Union
on Fundamental Rights, Art. 7. European Convention for the Protection of
Human Rights and Fundamental Freedoms, availability and predictability of
norms, prohibition of retroactivity
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Hox. mp ViBana Mapkosuh
I[IpaBHu ¢axynrer YHuBepsutera y beorpany

YC/JIIOBHA OCYJA Y KPUBIYHOM
3AKOHOJABCTBY CPBUMJE

Caxkerak: YC/I0BHa OCY/ia, Ko jeflHa Off iBe Mepe yIo30pemwa U YjeHO
Hajuenthe n3puiana KpuBuyHa caHkiuja y Cpouju, cafipxu jefaH CIoKeH
MeXaHI3aM e/leMeHaTa I YC/IOBa 3a HeHO M3puljame, He 61 i ce 3amcra
CXOJIHO F€HOj CBPCH, JIETMC/IATVBHO YOOIYeHOj Y WiI. 64. cT. 2. KpuBuyHor
3aKOHMKa, 00e30e1/I0 TO fa Ce ,,IIpeMa YIMHIOILY JTaKIIeT KPYBUYHOT Jiefa
He IIPUMeHM Ka3Ha Kajia ce Moyke o4eKuBaTu fia he ymosopeme y3 mpeTmy
KasHe JJOBO/bHO YTHULIAT/ HAa YYMHIOLA /ja BUIIIEe He BPIIN KPUBUYHA fleya.

Y pany he Hajripe 6uTH o6jalImeH C1CTeM M3pUIIaba I ONI031BA YCTIOBHE
ocype, fja 61 HAaKOH Tora OuIa IIpyKa3aHa BbeHa HeyoOudajeHo BICOKa CTa-
TUCTUYKA 3aCTyIUbeHOCT. OHa je, HauMe, 611a jeflaH Off ITTABHNUX Pa3jIora 3a
laJbe HOPMATVBHE M3MeHe YCIOBHE OCYyfe, 0 KojuMa he takohe 6utn peun.
Y Tom KoHTeKcTy he 6uTH ykasaHo 1 Ha ofjpeheHe mpormycTe 3aKOHOJABIIa,
a KOj1 ITOCTOje YIIPKOC IIOMEHYTUM YeCTVM JIeTYC/IaTUBHIM MHTEPBEHIIMja-
ma u MoryhHocTuMa 3a muxoBe ucnpaske. Ha kpajy he 6uru gara onena y
TIOITIe[y TOTa fla /M Ce 3amcTa Moxe pehn a Baxxehe 3akoHCKO 06/MKOBambe
OBe a/[MOHNMTHBHE CaHKIIMje 1 a/ITePHATIBE Ka3HY VICIIYHhaBa CBOjy HaIpes
IIOMEHYTY CBPXY.

Kmbyuyne peun: Ycnosna ocyna. Kpununn sakonuk. Onosus. Kasna 3a-
TBOpa. Mepa ynosopema. CBpxa.
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Asst. Prof. Ivana Markovic¢
Faculty of Law, University of Belgrade

SUSPENDED SENTENCE IN THE CRIMINAL
LEGISLATION OF SERBIA

Summary: Suspended sentence, as one of the two cautionary measures and
at the same time the most frequently imposed criminal sanction in Serbia,
contains a complex mechanism of elements and conditions for its imposition.
The aim of it is the realization of its purpose, legislatively expressed in Art.
64(2) of the Criminal Code; namely to ensure that “no punishment is applied
to the perpetrator of a minor criminal offence when it can be expected that
a warning with the threat of punishment will have a sufficient influence on
the perpetrator so that he no longer commits criminal acts.”

In the paper, first, the system of imposing and revoking suspended sen-
tences will be explained, followed by the presentation of its unusually high
statistical occurrence in the judicial practice. This high prevalence was one of
the main reasons for further normative changes to the suspended sentence,
which will also be discussed. In this context, certain omissions of the legis-
lator will be pointed out, which exist despite the aforementioned frequent
legislative interventions and opportunities for their correction. Finally, an
assessment will be given as to whether it can be said that the current legal
formulation of this admonition sanction and alternative to punishment ful-
fils its aforementioned purpose.

Keywords: Suspended Sentence. Criminal Code. Revocation. Imprison-
ment. Cautionary Measure. Purpose.
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ITALIAN NARCOTICS LEGISLATION IN COMPARISON
WITH THE SUPRANATIONAL PROHIBITIONIST
MODEL. CONSIDERATIONS ON THE NECESSARY
DISSUASIVENESS OF PENALTIES AND THE
PROBLEM OF OVERCROWDING IN PRISONS.

Summary: Concerning drugs, the supranational system has two general
legislative models: the prohibitionist and the anti-prohibitionist. Prohibition-
ist models declare the criminalisation of drug production, distribution and
consumption behaviours. The anti-prohibitionist models, on the other hand,
admit forms of legalisation, if not of the entire ‘drug cycle; at least of some of
its phases, and sometimes, but very rarely, also allow liberalisation but only
of so-called ‘soft drugs. However, today, the supranational landscape presents
multiple ‘hybrid models’ concerning the mentioned bipartition. In line with
the European trend, the Italian system can today be classified as a ‘tendentially
prohibitionist model’ Although Italy has always adopted a prohibitionist ap-
proach, in past years the Italian legislation has known phases in which it was
milder and more reasonable (paradoxically, this was also the case in the fas-
cist period) and phases in which, instead, it was particularly repressive, with
effects above all on the prison system, which was overburdened due to the
exorbitant prison sentences provided for even in the case of personal con-
sumption of drugs (this is the case of Law No 49/2006). Although the Italian
Constitutional Court declared the conversion law No. 49 of 2006 illegitimate
and cancelled it, the discipline still needs a more incisive and reasoned reform,
which should represent a legislative compromise capable of guaranteeing the
repression of drug trafficking and, at the same time, avoiding the imposition
of supranational penalties for excessive imprisonment.

Keywords: Narcotics legislation; Prohibitionist models; Anti-prohibitionist
models; Hybrid models; Drug cycle; Soft drugs; European anti-drugs policies.
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Ip Mapuja Vinuja bjanko
[paBHu ¢daxynrer Yuusepsurera Ilaprenona, Hamym

NTANTNJAHCKO 3AKOHOJABCTBO O HAPKOTUIIVIMA
Y IIOPEBEIDY CA HATHAIIMMOHATHUM
IMPOXMBNIIVMOHUCTNYKNM MOJEIOM.
PASMATPAIbA O HEOIIXOJHOM YBJ/IAJKABAILY
KA3HE M ITPOBJIEM ITPEITYHOT 3ATBOPA.

Cakeraxk: IlITo ce Tye gpora, HafHAIVOHAIHY CUCTEM VMMa J[Ba OIIITa
3aKOHOJIaBHA MOJ[e/Ia: IPOXVMONIOHVICTIYKY VI aHTUIPOXMONIIIOHVICTIYKIL.
[TpoxMOMLUMOHNCTUYKY MOZE/N TIPOIIAIIaBajy KPYMMUHAIN3AN]y IPON3-
BOJIIbe, JUCTPUOYIMje ¥ IOTPOIlbe pore. AHTUIIPOXMOMIIVIOHNCTUYIKA
MOJIeNN, C ipyTe CTpaHe, IOMYIITajy OO/NMKe eraayusanyje, ako He YUTaBOT
»LIMKITyca fpore”, 6apeM HeKVX IberoBux ¢asa, a IOHeKa, aly BpJIO pujeT-
KO, J03BO/baBajy U ubepanusanyjy, u y TOM CJIy4ajy caMo T3B. ‘MeKe JIpore.
MebyTyM, faHac HafHALMOHAIHM I1ej3a)K IIPEfICTaB/ba BULIECTPYKe XMOPHI-
He Mofiesie’ y OJHOCY Ha IIOMeHYTy 6unaprunujy. Vtanujancku cucreM, y
CKJIaJly ca eBPOIICKMM TPEH/IOM, JaHaC ce MOXKe KIacu(UKOBaTy Kao , TeH-
JIeHIVjCKY IPOXMOUIIMOHNCTNYKY Mofien . Haume, nako je Vtanuja ogyBujex
IpMXBaTasa MPOXMOMIMOHNCTIYKY IPUCTYIL, UTAINjAHCKO 3aKOHOZIAaBCTBO
je IpOTeK/INX TofiMHa IT03HaBasIo (ase y KojuMa je 6uo 61axe u pasyMHuje
(mapazoxcaHo, To je 6110 cry4aj 1 y pammcTUIKoM Iepuony) u gase y Koju-
Ma je, yMjecTo Tora, 6110 IIoceOHO penpecuBaH, ca eeKkTuMa Ipuje cBera Ha
3aTBOPCKIU CUCTEM, KOju je 610 mpeonTtepeheH 360r MpeBUCOKNX 3aTBOP-
CKMX Ka3HU NpefBubeHNX 4ak U y CIydajy IMdHe KOH3yManuje gpora (0Bo
je cmy4aj 3akoHa 6p. 49/2006). VMaxo je YcraBHu cyz ViTanuje mpormacuo 3a-
KOH 0 KOHBep3uju 6p. 49 n3 2006. rofgyiHe HEIETUTUMHUM ¥ IOHUIITHO Ta,
AVCUMIUIVHY je VI fajbe IOTpebHa OITpuja 1 pasyMHMja pedopMa, Koja 6u
Tpebaso fa mpefcTaB/ba 3aKOHOAABHY KOMIIPOMIC KOjy MO>Ke TapaHTOBATH
Cy3bujame TProBJHE POrOM ¥ ICTOBPEMEHO, 3bjeraBame M3puljamba Hajl-
HallMOHA/THNX Ka3HY Ha IIPeKOMjepHY Ka3Hy 3aTBOpa.

Kbyune pujeun: 3akoHOaBCTBO 0 HapkoTuiuma; IIpoxubnnnonn-

CTUYKY MOJie/V; AHTVI-IIPOXVONIIVIOHNCTUYIKY MOAe/yt; XMOPUIHU MOJIETI;
[uxnyc nujekosa; Jlake fpore; EBpoICKe MOMMUTUKE IPOTUB SpOra.
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Andrijana MiSovi¢, ma
Pravni fakultet, Univerzitet u Becu

TERORIZAM - VEZA IZMEDU IDVIDUALNE
KRIVICNE ODGOVORNOSTI I MEDUNARODNE
ODGOVORNOSTI DRZAVE

Sazetak: Pred medunarodnim krivi¢nim pravom su se u trenucima njego-
vog nastanka i ranog razvoja neposredno posle Drugog svetskog rata nasla dva
puta: prvi je vodio u pravcu individualne krivicne odgovornosti, dok je drugi
vodio u pravcu medunarodne odgovornosti drzave. Politicke okolnosti koje su
oblikovale tadasnje novonastalo medunarodno krivi¢no pravo usmerile su nje-
gov razvoj ka individualnoj krivi¢noj odgovornosti, prave¢i jasan otklon prema
medunarodnoj odgovornosti drzave ($to jasno proizlazi iz Rimskog statuta i
Pravila o odgovornosti drzava za medunarodne protivpravne akte, Komisije
za medunarodno pravo).

Medutim, ideja o odgovornosti drzave za medunarodna krivi¢na dela ce-
sto se preispituje kako u literaturi tako i u praksi. Ta ideja narocito dolazi do
izrazaja na polju odgovornosti za terorizam. Terorizam je krivicno delo kod
koga se individualna krivi¢na i medunarodna odgovornost drzave prirodno
prepli¢u. O bliskosti dva oblika odgovornosti za terorizam svedoci i presuda
Medunarodnog suda pravde od 2019. godine u sluc¢aju Ukrajina protiv Rusije
- prva presuda MSP o odgovornosti drzave za terorizam. Zanimljivo je da je
presuda doneta na osnovu Konvencije o suzbijanju finansiranja terorizma koja
se bavi individualnom krivi¢cnom odgovorno$cu, a ne odgovornoscu drzave.

U tom smislu interesantno je pitanje uspostavljanja veze izmedu ova dva obli-
ka odgovornosti. Cini se da klju¢an element povezivanja lezi u tzv. prosirenim
oblicima odgovornosti. Naime, kada su u pitanju teroristicki akti, zasnivanje
individualne krivi¢ne odgovornosti lica koja su ucestvovala u samom napadu,
svakako nije od susdtinskog znacaja. Mnogo je vaznije pitanje potencijalnog
utvrdivanja odgovornosti lica koja su ucestvovala u planiranju i organizova-
nju krivicnog dela, kao i lica koja se nalaze na celu teroristicke organizacije.
Drugim rec¢ima, potrebno je razmotriti tzv. prosirene oblike odgovornosti. Po-
jedine forme prosirene odgovornosti prirodno su povezane sa odgovornos¢u
drzave. Medutim, prosirenim oblicima odgovornosti valja pristupiti oprezno,
jer oni Cesto nisu u skladu sa principom individualne krivi¢ne odgovornosti
koji predstvalja osnovu kako krivi¢nog tako i medunarodnog krivi¢nog prava.

Klju¢ne reci: terorizam, individualna krivi¢na odgovornost, prosireni obli-
ci odgovornosti.
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TERRORISM - THE CONNECTION BETWEEN
INDIVIDUAL CRIMINAL RESPONSIBILITY AND THE
INTERNATIONAL RESPONSIBILITY OF THE STATE

Summary: In the moments of its origin and early development immediate-
ly after the Second World War, two paths were faced by international criminal
law: the first led in the direction of individual criminal responsibility, while
the second led in the direction of international responsibility of the state. The
political circumstances that shaped the then emerging international criminal
law directed its development towards individual criminal responsibility, mak-
ing a clear departure from the international responsibility of the state (which
clearly follows from the Rome Statute and the Rules on the Responsibility of
States for Internationally Unlawful Acts of the International Law Commission).

However, the idea of state responsibility for international crimes is often
questioned both in literature and in practice. This idea comes to the fore es-
pecially in the field of responsibility for terrorism. Terrorism is a criminal
offence in which individual criminal and international responsibility of the
state are naturally intertwined. The closeness of the two forms of responsibil-
ity for terrorism is also evidenced by the judgment of the International Court
of Justice in 2019 in the case Ukraine v. Russia - the first ICJ judgment on state
responsibility for terrorism. Interestingly, the judgment was passed based on
the Convention on the Suppression of the Financing of Terrorism, which deals
with individual criminal responsibility, not the responsibility of the state.

In this sense, the issue of establishing a connection between these two forms
of responsibility is interesting. The key element of connection seems to lie in
the so-called extended forms of responsibility. Namely, when it comes to ter-
rorist acts, establishing the individual criminal responsibility of the persons
who participated in the attack itself is certainly not essential. Much more im-
portant is the issue of potentially determining the responsibility of persons who
participated in planning and organizing the criminal act, as well as persons
who are at the head of a terrorist organization. In other words, it is necessary
to consider the so-called extended forms of responsibility. Certain forms of
extended responsibility are naturally connected with the responsibility of the
state. However, extended forms of responsibility should be approached with
caution, because they are often not by the principle of individual criminal re-
sponsibility, which is the basis of both criminal and international criminal law.

Keywords: terrorism, individual criminal responsibility, extended forms
of responsibility
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Prof. dr Hadzi Zivorad Milenovi¢
Univerzitet u Pristini — Kosovskoj Mitrovici

PRAVNO UTEMELJENA KONSTRUKCIJA KRIVICNOG
DELA SAMOVLASCE NA PRIMERU POSTUPANJA
ORGANA POSLOVODENJA NA UNIVERZITETU

Sazetak: Krivicno delo Samovlasce propisano je ¢l. 330. KZ RS po kome
krivi¢no delo ¢ini lice koje samovlasno pribavlja neko pravo ili pravo za koje
smatra da mu pripada. Krivi¢no delo postoji i u slu¢ajevima pribavljanja prava
za drugoga. Uocljivo je da se radnja izvrSenja krivi¢nog dela sastoji u samo-
vlasnom pribavljanju prava. Predmet samovlasnog pribavljanja prava moze
biti pravo koje pripada uciniocu ili on smatra da mu pripada. Za postojanje
krivi¢nog dela potreban je umisljaj u¢inioca da svoje ili pretpostavljeno pravo
samovlasno pribavlja. To znaci da je klju¢na stvar u dokazivanju ovog kri-
vi¢nog dela u samovlasnom pribavljanju prava u¢inioca i njegovoj svesti da
svoje ili pretpostavljeno pravo samovlasno prisvaja. Prema odredbama Zakona
o visokom obrazovanju RS (¢l. 64. st. 1.) organi poslovodenja na univerzite-
tu su rektor univerziteta i dekani fakulteta. U obavljanju ovih funkcija, oni
imaju razlic¢ita ovlascenja i prava koja im pripadaju pod uslovima predvide-
nim zakonom. Pitanje koje se opravdano postavlja daliiu kojim slu¢ajevima
postoji krivi¢no delo Samovlasce u postupanju organa poslovodenja, o cemu
se na temelju primera iz sudske prakse i prakse Agencije za borbu protiv
korupcije raspravlja u ovom radu. Na osnovu kriti¢ckih analiza izvedeni su
zakljucci i date pravne implikacije za unapredenje krivi¢no-pravne teorije u
blizem odredenju krivicnog dela Samovlasc¢e na primerima postupanja or-
gana poslovodenja na univerzitetu, $to bi trebalo da doprinese i efikasnijem
i zakonitijem radu organa poslovodenja na univerzitetu.

Kljucne reci: samovlasno pribavljanje prava, organi poslovodenja, uni-
verzitet.
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LEGALLY BASED CONSTRUCTION OF THE

CRIMINAL OFFENSE OF SELF-AUTHORITY

AS AN EXAMPLE OF THE ACTIONS OF THE
MANAGEMENT AUTHORITY AT THE UNIVERSITY

Summary: The crime of Self-governance is prescribed in Art. 330. Crim-
inal Code of the RS according to which a criminal offence is committed by a
person who independently acquires a right or a right that he believes belongs
to him. A criminal act also exists in cases of obtaining rights for another. It
is noticeable that the act of committing a criminal offense consists of self-ac-
quiring rights. The object of self-acquiring rights can be a right that belongs
to the perpetrator or that he considers to belong to him. The existence of a
criminal offence requires the intent of the perpetrator to acquire his or an
assumed right on his own. This means that the key thing in proving this crim-
inal offence is the self-acquiring of the perpetrator’s rights and his awareness
that he is self-appropriating his or an assumed right. According to the pro-
visions of the Law on Higher Education of the RS (Article 64, Paragraph 1),
the management bodies at the university are the rector of the university and
the deans of the faculties. In performing these functions, they have various
powers and rights that belong to them under the conditions provided by law.
The question that is justifiably raised is whether and in which cases there is a
criminal offence of Autonomy in the actions of management bodies, which is
discussed in this paper based on examples from court practice and the prac-
tice of the Anti-Corruption Agency. Based on critical analysis, conclusions
were drawn and legal implications were given for the improvement of the
criminal-legal theory in the closer definition of the criminal offence of Au-
tonomy based on the examples of the actions of the management bodies at
the university, which should contribute to the more efficient and legal work
of the management bodies at the university.

Keywords: independent acquisition of rights, management bodies, uni-
versity.
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Jenena Crankosuh, ma
[TIpaBHu ¢axynret, Yausepsuter y Hoom Cany

KPUBUYHOIIPABHA 3AIITUTA ’KUBOTUIbA
Ol YBUJAILA M1 3]IOCTAB/bAIbA'Y
3AKOHOJJABCTBY PEIIYB/IVMKE CPBUJE

Caxkerak: Hame pyImuTBo ce nmocnemux feleHnja cyodaBa ca ecKaja-
IVjOM PasINYUTUX OO/IMKa ¥ BUJOBA HACK/bA, CTPYYHY U JIAMYKY jaBHOCT
y3HeMUpPaBajy y MeIWjIMa CBe NPUCYTHUjE CIIMKE OKPYTHOCTY IIpeMa JKU-
BoTumbaMa. OOMINK 1 MHTEH3UTET JpyKaBHE peaKIiije Ha /byICKY OKPYTHOCT
npeMa JXMBOTUIbaMa, PasjlKyje ce Of je[IHOT JO APYTOr IMPaBHOT CUCTEMA.
Bes 063upa Ha pasnuke, HECIIOPHO je a Cy )KVBOTUIbE jOIII Off HajCTapyjUX
ApYLITaBa HEPACKMAVBY Jle0 YOBEKOBOT CBAKOJHEBHOT >KMBOTA, 300T TOTa je
HEOIIXO[[Ha ajleKBaTHA I epyKacHa APYIITBEHA peakiija Ha Hajo30M/bHUje
o6mmke noBpehnBama 1 yrpoxaparma >KUBOTUICKOT CBeTa. VIHTepecoBame
3a 3aIITUTY )XMBOTHE CpefiuHe U ¢ayHe, Kao HeHOTI CaCTaBHOT eleMeHTa y
Penry6numu Cp6uju mocToju elieHnjaMa yHas3az, MehyTnm tex mocmemmux
rofiMHa 3a0KyIUbyje cBe Behy makmy 3aKoHOaBalla, MpecTaBHIKA IIPAaBO-
CYJHMX OpraHa, Kao ¥ OIIITe Ionynauuje. VIHKpMMUHKCakhe pasImInuTux
acreKara OKpyTHOCTY ITpeMa >KMBOTHHbaMa y 00MMKY KPYBUYIHUX Jie/Ta Ipef-
CTaB/ba MIO3UTUBHY MHTEPBEHIIN)jY Y KPMBUYHO 3aKOHO/IaBCTBO. KpuBnyHa
e, KOjMMa Ce Ha IIOCPe/laH M/ HENOCPeNaH Ha4yH JOIPUHOCK 3alITUTH
XVMBOTHA, IbVIXOBOT TeJIECHOT Y IICUXMYKOT MHTETPUTETA U ZOOPOOUTH O
HEJI03BOJbEHOT ITOHAIIAMa /bY/M, CCTEMATU30BaHA CY y OKBUPY 24. IIOI7IaB/ba
KpuBuyHOr 3aKOHMKa, KA0 KPMBUYHA Jle/Ia IPOTUB XUBOTHe cpenuHe. [Tpern-
MeT IaXKibe ayTopa (GOKYCHpPaH je Ha jelaH CeIMEeHT IpobieMa — aHa/lIu3y
KPVMBUYHOIIPAaBHE 3aIITHUTE )KUBOTHbA Off yOUjarba I 3/I0CTaB/batba Y CBETITY
41 269. KpyBIYHOT 3aKOHMKA. AYyTOP je CTAHOBMIITA /1A je aHa/IM3a Haluo-
Ha/THUX [TPOIINCA 3HAYajHa 3a IIPaBHY, a IOCEOHO KPUBUYHOIIPABHY 3alITUTY,
3a IIofju3ambe JPYIITBEHEe CBECTH O 3HAYajy 09yBarba JOOPOONUTH )KMBOTHHA
U IpaCTUYHUM ITOCTIEANIIAMA KOje BbJIX0Ba IIOBPE/ia U yITpoXKaBatbe IPON3BO-
Iie y ONHOCY Ha YMTaBY APYLITBEHY 3ajeJHIILY, TUME Ce ITOCIIellyje efyKalnja
Y CBECTY PENIEBAHTHIUX aKTEPa O HEOIIXOJHOCTY, ONIPABAAHOCTH, 3HAYAjy Y
Pa3BOjy KPMBMYHOIIPaBHE 3aIITUTE XMBOTHHA U IIXOBE JOOpOOUTH.

Kbyune peun: Youjame 1 3710CTaB/bambe KMBOTHA, KPUBUYHO IIPABO,
BoOpOOUT XXUBOTUHA, KpMBUYHY 3aKOHUK.
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CRIMINAL JUSTICE PROTECTION OF
ANIMALS FROM KILLING AND ABUSE IN
LEGISLATION OF REPUBLIC SERBIA

Summary: The author is of the opinion that the analysis of national regu-
lations is important for criminal law protection, for raising social awareness
of the importance of preserving the welfare of animals and the drastic conse-
quences that their injury and endangerment produce in relation to the entire
social community, thereby promoting the education and awareness of rele-
vant actors on the necessity, justification, importance in the development of
criminal law protection of animals and their well-being.

Key words: killing and abuse of animals, criminal law, animal welfare,
Criminal Code.
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[IpaBHu ¢axynrer YHusepsutera y buxahy

IIpod. np Bragumup M. CumoBuh

daxynrer 3a 6e3bjenHoct u 3awTuTy HesasucHor yHusepsnurera y Bawoj Jlyun

HAYEIO OITIOPTYHUTETA KPMUBUYHOT I'OIbEIbA
V1 MAJTTOJBETHU YYMHN OOV KPYUBMYHUX OJETA

Caxxerak: Majo/be THMYKO KPUBUYHO IIPaBo (MaTepujaaHo, Ipolec-
HO U M3BPIIHO) Y IOC/EABYX BUIIE IeCeTIHA TOAMNHA JO>KIB/baBa OpojHe
HoBuHe. OHe Cy TaKkBOTI 00MMa, KBaHTUTETA U KBAJIUTETA Ja Ce CI0O0HO
MoXKe pehy fa y umjenocTi packnpajy ca KIacMYHUM KPUBUYIHOIIPABHUM
VHCTPYMEHTHMMAa peaKIlyje Ha Ma/IoJbe THUYKY fennHKBeHnujy. [focmarpano
yomuirte, 6e3 0631pa 0 KojeM HallMOHATHOM 3aKOHOZIaBCTBY je pujed, Mebhy
TaKO BeMKMM OpojeM HOBMHA Koje je JOHMO M3MMjerheHN IOIIe], Ha Kpu-
B/YHOIIPAaBHE MHCTPYMEHTE peaKliyje Ha Majlo/be THUYKY IeTMHKBEHLIN]jy
- moce6HO ce uctnyay asuje. [IpBa je moce6aH HOpMATUBHM OKBUP PeTy/IN-
carba Majlo/beTHIYKe JieNVMHKBEHI[Mje caZipyKaH Y YMbeHUIN 1a Ce OHA Cafia,
3a Pas/NMKy Off PAHUjUX, KTACMYHMX Ha4MHA PEry/lnlle, 110 MpaBuiy, I0-
ceOHMM 3aKOHOM. [IpyTa je cacBUM JPyKUMju IIPUCTYI KPMBUYHOIPAaBHIM
MjepaMa peakljyje Ha Ma/JIo/beTHUYKY JeTMHKBEHIN]Y. YMjECTO MHCTUTY-
IIMOHA/IHMX, KAa0 paHMje K/byYHUX KPYBUYHONIPAaBHMUX Mjepa peakiiyuje Ha
MaJI0/be THUYKY AeTIMHKBEHIV]Y (110 IpaBITy, KpUBIUYHIM CaHKIIMjaMa) cajja
TOMMHMPA, CACBMM JICIIPABaH, CTaB Ia BAHMHCTUTYIVIOHAIHE Mjepe (Mjepe
YIIO30p€erba I BAaCIUTHE IPENOPyKe ¥ BAHMHCTUTYIVIOHA/IHE BACIIUTHE Mje-
pe) Tpeba a 6yny OCHOBHU MHCTPYMEHTH peakiije HaJJIeKHUX Ip>KaBHIX
opraHa (Io/nmiyje, jaBHOT TYXXWJIAILITBA U Cyfla) IpeMa MajIO/beTHUM y4M-
HIOLMMA KPUBUYHMX Jlje/ia.

PacnipaBa y oBoM pajy ce cactoju u3 yetvpu gujena. IIpsu ano je mocsehen
I0jMY, KPUMMHATHOIIOTUTUYKIM Pa3io3yiMa 03aKOmbeha, HOPMAaTUBHOM
OKBMPY UM BPCTaMa Ha4e/la ONIOPTYHUTETA KPUBUYHOT TObErha Y MOCTYIKY
IIpeMa MajIOJbeTHUM YYMHMOLVIMA KPMBUYHUX JIjeNa, a JPYIU IOjeJHIM
BpCTaMa - BUJJOBMMA Haye/la ONIOPTYHUTETA KPUMBUYHOT TObEa KOl Ma-
JIO/beTHMX YYMHMIAA KPUBWYHMX Jjena. Y TpeheM aujeny ce gaje oprosop
Ha HeKa NNTamba U3BPILIeHha KPUBMYHUX CAaHKIIMja IpeMa Ma/IOJbeTHUKY U
Hauejly OIIOPTYHUTeTa KPMBUYHOT TOMEHa, 3 Y YeTBPTOM OBOM Haueny U
IPeTHOCTAaBIV HEBMHOCTH, Te HadesTy ne bis in idem.

Kbyune pujedn: onopTyHUTET, KPUBUYHO OBbEHbE, Ma/IO/be THUL, KPU-
BMYHO JIjeNI0, Ne/IMHKBEHINja.
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Prof. Vladimir M. Simovié¢, PhD
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PRINCIPLE OF OPPORTUNITY FOR
CRIMINAL PROSECUTION AND JUVENILE
PERPETRATORS OF CRIMINAL OFFENSES

Summary: Juvenile criminal law (substantive, procedural and enforceable)
has seen many changes in the last several decades. They are of such scope,
quantity and quality that it can be said that they completely break with the
classic criminal law instruments of reaction to juvenile delinquency. Seen
in general, among such a large number of novelties brought by the changed
view of the criminal law instruments of reaction to juvenile delinquency;, re-
gardless of which national legislation is in question - two of them stand out
in particular. The first is a special normative framework for the regulation
of juvenile delinquency contained in the fact that it is now, unlike the earlier
classic ways, regulated by a special law. The second one is a completely dif-
ferent approach to criminal law measures of reaction to juvenile delinquency.
Instead of institutional measures, as former key criminal law measures of re-
action to juvenile delinquency (as a rule, criminal sanctions), now dominates
the completely correct attitude that extra-institutional measures (warning
measures, educational recommendations and extra-institutional educational
measures) should be the basic instruments of the reaction of competent state
authorities (the police, the public prosecutor’s office and the court) against
juvenile perpetrators of criminal offences.

The discussion in this paper consists of four parts. The first part is dedi-
cated to the concept, the criminal-political reasons for the legitimation, the
normative framework and the types of the principle of opportunity of crimi-
nal prosecution in the proceedings against juvenile perpetrators of criminal
offences, and the second part is dedicated to individual types - the forms of
the principle of opportunity of criminal prosecution in the case of juvenile
perpetrators of criminal offences. In the third part, answers are given to some
questions regarding the execution of criminal sanctions against a juvenile and
the principle of opportunity for criminal prosecution, and in the fourth this
principle and the presumption of innocence and ne bis in idem principle.

Key words: opportunity, criminal prosecution, juveniles, criminal offence,
delinquency
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ODUZIMANJE IMOVINSKE KORISTI KAO MJERA
OBESTECENJA ZRTVE TRGOVINE LJUDIMA

Sazetak: Oduzimanje imovinske koristi pribavljene krivicnim djelom je in-
stitut sui generis, jer se postupak provodi po pravilima krivi¢nog i parni¢nog
postupka, a cilj je sprjecavanje bogacenja izvr§enjem krivicnog djela. Mje-
rom oduzimanja imovine proistekle izvr§enjem krivi¢nog djela osigurava se
obestecenje za zrtve trgovine ljudima i kada je kaznena politika ,,nemoc¢na®,
jer se ova mjera provodi i prema neuracunljivim licima. Rodno motivisano
nasilje Zena, Zrtava trgovine ljudima je femicid. Mjera oduzimanja imovine
ne mora biti usmjerena prema optuzenom nego i prema tre¢im licima. Tako
da se finansijska istraga pokrece protiv vlasnika imovine kada postoji osnov
sumnje da je imovina pribavljena krivicnim djelom. Finansijska istraga se
moze okoncati i zahtjevom javnog tuzioca za pokretanje posebnog postupka
oduzimanja imovine i kada postoje procesne smetnje za vodenje krivi¢nog
postupka. Koji je znacaj mjere oduzimanje imovine pribavljene krivi¢nim dje-
lom, ako je polozaj Zrtve/ostecenog u krivicnom postupku marginalizovan?
Procesna prava oste¢enog u krivicnom postupku su svedena na pravo na be-
splatnu pravnu pomo¢ u pogledu postavljanja imovinskopravnog zahtjeva,
ali o kome sud nema obavezu da odlu¢i u krivicnom postupku. Poseban po-
stupak oduzimanje imovinske koristi se pokrece na zahtjev javnog tuzioca.

Klju¢ne rijeci: finansijska istraga, oduzimanje imovine, Zrtve trgovine
ljudima, femicid.
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CONFISCATION OF PROPERTY BENEFITS
MEASURES OF COMPENSATION FOR VICTIMS
OF TRAFFICKING IN HUMAN BEINGS

Summary: Confiscation of property benefit obtained by a criminal offence
is a sui generis institute, because the procedure is carried out according to the
rules of criminal and civil procedure, and the goal is to prevent enrichment
by committing a criminal offence. The measure of confiscation of property
resulting from the commission of a criminal offence ensures compensation
for victims of human trafficking even when the penal policy is “powerless”
because this measure is also applied to insane persons. Gender-motivated vio-
lence against women, victims of human trafficking, is femicide. The measure
of confiscation of property does not have to be aimed at the accused, but also
at third parties. Thus, a financial investigation is initiated against the owner
of the property when there is a reason to suspect that the property was ob-
tained through a criminal act. The financial investigation can also be ended
by the request of the public prosecutor to initiate a special procedure for the
confiscation of property and when there are procedural obstacles for crimi-
nal proceedings. What is the importance of confiscation of property obtained
through criminal acts, if the position of the victim/victim in criminal proceed-
ings is marginalised? The procedural rights of the injured party in criminal
proceedings are reduced to the right to free legal aid regarding the filing of
a property claim, but which the court is not obliged to decide on in criminal
proceedings. A special procedure for confiscation of property benefits is ini-
tiated at the request of the public prosecutor.

Keywords: financial investigation, confiscation of property, victims of hu-
man trafficking, femicide.
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I[IpaBHu ¢paxynrer YHuBepsutera y Huury

3ABPAHA MYYEIbA, HEHOBEYHOT
VN ITIOHMIKABAJY'RET IIOCTYIIAIbA

NN KAJKIbABAILA Y KPYUIBUYHOM
3AKOHOJJABCTBY PEIIYB/IVMKE CPBUJE

Caxerax: [Ipenimer oBor pajia jecte leTa/bHa aHa/M3a MocTojehnx mpas-
HIX CTaHJApJa y Be3u 3a0paHe Myderha, HEeUOBEYHOT MM HOHIDKaBajyher
IOCTYIama WIN Ka)KibaBamba Ha HAIL[MOHA/IHOM, PETYIOHaTHOM 1 MehyHa-
POISHOM HMBOY, KaoO ¥ aHa/IM3a MMIUIEMEHTalJje yCTaHOB/beHNX CTaHapaa
y npaBHu cucreMm Penry6nmke Cp6uje. CBeoOyXBaTHOM aHa/INM30M YCTaHO-
B/bEHMX CTaHJAp/ia M HOpMaTUBHOT OKBUpa Perrybmke Cpouje, y KOHTEKCTY
arconyTHe 3abpaHe Myderba, HeYOBEYHOT W/IM MOHVDKaBajyher mocTymnama
VN KaKIbaBarba, ayTopy he yka3aTy Ha HEONIXOZHOCT U3MeHe Bakehnx 3a-
KOHCKMX ¥ IO3aKOHCKUX nponuca. [IpuToM je you/buB HeoCTaTaK BOJbe
IPp>KaBHUX BJIACTHU Jja 3aIUTUTY JbY[CKMUX IIpaBa JOJATHO YHAIIPEIN, IITO
MO>KeMO BUJETY 13 YMIbEHUIIe JJa HUCY OTKIOmbeHM IocTojehn HegocTarm
1 MaHe caap>KaHe y ofipeibama Bakeher KpuBudHor 3akoHmKa 1 3aKoHM-
Ka 0 KPMBMYHOM IIOCTYIIKY, Y IPUJIOT 4YeMy ToBope 1 uspemrTaju Komurera
IPOTUB My4Yema y KOjiMa ce JieTa/bHO 06jalllmbaBa IPUCYTaH MpobIeM He-
KO KIbVBOCTM [IPXKaBHUX CITY)KOEHMKaA 32 aKTe 37I0CTaB/bamba.

K/pyune peun: 3abpana Mydema, HEYOBEYHOT 1 ITOHMKaBajyher mocry-
[Iaka, KPMBUYHO 3aKOHOMIaBCTBO, EIT/bII.
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Asst. Prof. Ivan Ili¢, PhD
Dimitrije Andrejic, MA
Faculty of Law, University of Ni§

PROHIBITION OF TORTURE, INHUMAN OR
DEGRADING TREATMENT OR PUNISHMENT IN THE
CRIMINAL LEGISLATION OF THE REPUBLIC OF SERBIA

Summary: The subject of this paper is a detailed analysis of the existing
legal standards regarding the prohibition of torture, inhuman or degrading
treatment or punishment at the national, regional and international level,
as well as an analysis of the implementation of established standards in the
legal system of the Republic of Serbia. Through a comprehensive analysis
of the established standards and normative framework of the Republic of
Serbia, in the context of the absolute prohibition of torture, inhuman or de-
grading treatment or punishment, the authors will point out the necessity of
changing the current legal and by-laws. At the same time, there is a notice-
able lack of will of the state authorities to further improve the protection of
human rights, which we can see from the fact that the existing shortcomings
and defects contained in the provisions of the current Criminal Code and
the Code of Criminal Procedure have not been removed, in support of what
the reports of the Committee against Torture, in which explains in detail the
current problem of impunity for civil servants for acts of abuse.

Keywords: Prohibition of torture, inhuman and degrading treatment,
criminal legislation, ECHR.
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Prof. dr Alberto De Vita
Parthenope University, Naples, Italy

THE PREVENTIVE MEASURES STRATEGY
IN THE FIGHT AGAINST CORRUPTION
IN THE PUBLIC ADMINISTRATION

Summary: Public Administration malpractices and corruption are factors
that threaten to slow down or even reverse the process of economic develop-
ment. However, this is not only an economic issue. There can be no economic
growth without recognition of civil rights and vice versa. The United Nations
Convention against Corruption (UNCAC) emphasizes the importance of Pre-
ventive Anti-Corruption Policies and Practices. Art. 5 of UNCAC promotes
the principles of the rule of law as a fundamental anti-corruption policy. Ac-
tually, one of the most important preventive tools is introducing rules for
transparency in Public Administration, thereby empowering citizens to mon-
itor the proper functioning and impartiality of public service officials. Italian
law enforcement experience demonstrates that in matters of anti-corruption
legislation, effectiveness requires supervision on several fronts: application
of anti-corruption legislation and compliance with transparency obligations,
awarding public contracts, conflicts of interest of officials, and award and ex-
ecution of public contracts. To strengthen the system for combating crimes
against public administration, European legislation allows traditional criminal
sanctions to be extended to include temporary or permanent disqualification
of corrupt public officials and asset freeze measures before a final judgment is
handed down and sometimes even before the start of criminal proceedings.
The paper is about the ways in which an effective fight against corruption can
be achieved without the erosion of the principles of the rule of law.

Key words: Public Administration malpractices; UNCAC; preventive an-
ti-corruption measures; rule of law; transparency; UE legislation
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IIpod. np AnbGepro JeButa

[Taprenonu Yuusepsurer y Hanymy

CTPATEIMJA ITIPEBEHTMBHUX MEPA 'Y BOPBI
ITPOTVB KOPYIILIUJE Y IP;KABHO] YIIPABU

Pesume: HenpaBuiHe pajiibe y jaBHOj ypaBu 1 Kopynuuja cy ¢akro-
P¥ Koju TIpeTe Jja yCIope MM YaK IIPeOKpeHy Mpoliec EKOHOMCKOT pasBoja.
MebyTum, 0BO Huje caMO eKOHOMCKO IuTame. He Moxe O6UTH eKOHOM-
CKOr pacTa 6e3 mpu3HaBama rpahanckux npasa u o6pHyTo. KonBennuja
Yjenumwennx Hauuja nporus kopynuuje (YHKIIK) HarmamraBa BaXXKHOCT
IPEBEHTUBHUX aHTUMKOPYIIMjCKUX NONUTUKA U ITPAKCHU. YMETHOCT. Ynan
5 YHKIIK npomoBuile npyHIuIE BlIaJjJaBYHE IIpaBa Kao TeMe/bHY aHTHU-
KOPYNLMjCKY ITOIUTUKY. 3allpaBo, jeflaH Of] HajBaXKHMjUX IIPEBEHTUBHUX
azara je yBobeme IpaBuIa 3a TPAaHCIIAPEHTHOCT Y jaBHO] YIIPaBHU, YMMe Ce
rpahannma faje opnamheme ga npaTe NpaBIITHO QYHKIVIOHVICAEbE U HEIIPY-
CTPAacHOCT CTy>KOeHVKa jaBHUX CTy>KOu. VICKycTBO MTanujaHCKe OMNLNje
IOKasyje fa y MUTamyMa aHTUKOPYIIMjCKOT 3aKOHO/IaBCTBA, e(pMKACHOCT
3aXTeBa HaJ30p Ha HEKO/IMKO (PPOHTOBA: IIPMMEHA aHTUKOPYIIUjCKUX 3a-
KOHa 1 TIOLITOBame 06aBe3a TPaHCIIAPEHTHOCTH, I0fe/la jaBHUX YyTOBOPa,
CYKOOM MHTepeca 3BaHMYHMKA U JOfie/a 1 U3BpIIehe jaBHNUX yrosopa . [la
61 ce ojagao cycTeM 3a 60pOy IIPOTYUB 3/I0YNHA IIPOTUB jaBHE yIIpaBe, eBPOII-
CKO 3aKOHOJIABCTBO [J03BO/baBa NPOIIMPEe TPafULIMOHATHIX KPUBUYHUX
CaHKIMja Ha IIPUBPEMeHY VU TPajHY AVCKBaINPUKAIV]y KOPyMIMPaHNX
jaBHUX CTy>KOeHMKa 1 Mepe 3aMp3aBamba VIMOBIHE IIpe U3puljamba IpaBo-
CHa)KHe TIpecy/ie, a IOHeKa/] YaK ¥ IIpe Io4eTKa KpMBUYHOT MTOCTYTKa. Paj
rOBOPY O HAYMHIUMA Ha Koje ce Moke moctuhn edukacHa 6op6a mpoTus Ko-
pynnuje 6e3 eposuje IpUHINIIA B/IaJjlaBIHE IIPaBa.

Kbyune pujeun: snoynorpebe jaBHe ynpase; YHKIIK; npeBenTuBHE

aHTUKOPYIILIMjCKe Mepe; BlIaJlaB/Ha IIPaBa; TPaHCIAPeHTHOCT; YE 3aKoHO-
IaBCTBO
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Prof. Fabrizio Rippa, PhD
Department of Law Parthenope University, Naples, Italy

EFFECTIVENESS AND LIMITS OF CRIMINAL LAW IN
THE DEFINITION OF ANTI-CORRUPTION STRATEGIES

Summary: At least since the end of the last millennium, the verification and
updating of anti-corruption strategies have been fixed appointments, punctu-
ally marked on the international and European political agenda. Consequently,
national legislators who intend to comply with the indications coming from
the organs of ‘global governance; are cyclically asked to revise their domestic
regulations, often by enriching and hardening their catalogue of measures to
counter corrupt and malfeasance practices. To the usual catalysing motions
of this global policy line - represented by the phenomenal transformation of
corruption and its alignment with the dynamics of the global economy - two
additional propulsive factors have been recently added: one, of a cultural na-
ture, represented by a renewed ‘passion’ for the more markedly repressive side
of criminal law, conditioned by requirements of mere general prevention and
retributive, and on which also interfere evaluations deformed by ‘criminal
populisnmy’; and a second, represented by the dramatic experience of the co-
vid-19 pandemic, that has profoundly and perhaps irreversibly transformed
capitalist society. In this unprecedented scenario, the resumption of econom-
ic and productive activities necessarily passes through a massive intervention
of public authorities, aimed at providing a massive financial flow to revital-
ise the economic crisis and to ensure their proper management. The risk of
a new wave of corruption is clearly around the corner, but serious reflection
is needed at this delicate stage on the actual effectiveness of repressive-type
strategies, where an opportunity for a broader review of administrative forms
of prevention might instead arise.

Keywords: anticorruption; pandemic; criminal law; corruption; public

administration; administrative prevention; globalisation; European law; in-
ternational law.
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IIpod. np Pabpunuo Puma

[paBHu ¢daxynrer Yuusepsurera Ilaprenona, Hamym

EOMKACHOCT ITPAHVMIE KPMUBUYHOTI IIPABA Y
JEOCVTHNIOVIN AHTUKOPYIIINJCKNX CTPATETMJA

Caxxerak: HajMame o Kpaja Ipouutor MuwieHnjyma Bepudpukanyuja u
aKypypama aHTUKOPYIIIVjCKUX CTpaTeryja cy GMKCHAa MMEHOBamba, TAYHO
O3HaueHa Ha Mel)yHapo[HOj 11 eBpOIICKOj MoNMNTIYKoj areHu. CXOHO TOMe,
HallMIOHA/IHM 3aKOHOZIaBLV KOjJ HaMjepaBajy [ia ce IOBMHYjYy MHAMKALijaMa
KOje lo1ase Off OpraHa ,,Iyio0aiHe yIpase', HUKINYIHO Ce TPaXKe /ja PeBULK-
pajy cBoje nomahe npomnuce, yecto Tako mro oborahyjy u noomrpasajy cBoj
KaTajIor Mjepa 3a 60pOy IpOTHB KOpYIIyje 1 MaiBep3alyja. YoOudajeHnuM
KaTa/lM3aTOPCKIM KpeTamyMa OBe I7106a/THe IOMUTIYKe TMHMje — KOjy ITpef-
cTaB/ba (peHOMeHaTHa TpaHCc(opMalyja KOpYIIyje i leHO YeKIahuBame ca
[IVHAMUKOM I7100a/IHe eKOHOMMje — HelaBHO CY JI0flaTa /IBa IOfaTHA IIPO-
ny/I3uBHA (aKTOpa: jefjaH, KyITypHe IIPUPOJeE, IPeACTaB/beH 0OHOB/bEHOM
“cTpamhy” 3a u3pasuTujy penpecuBHy CTpaHy KPMBIYHOT IIPaBa, YCIOB/be-
HY 3aXTjeBUMa ITyKe reHepajIHe IIpeBeHLuje M peTpuOyTUBHOCTH, a Ha KOjy
ce Myjelajy u oljjeHe gedopMucane ,,37T09MHAYKIM ITOITY/IVI3MOM 3 U IPYTH,
NIpeACTaB/beH ApaMaTUYHNUM VMCKYCTBOM IaHeMuje KOBUZ-19, Koju je my-
60KO 11 MOX/]a HETIOBPATHO TPaHC(HOPMICA0 KAIUTAMNCTUIKO APYIITBO. Y
OBOM ClIeHapujy 6e3 mpecefaHa, OOHaB/bambe €KOHOMCKIX U IIPOU3BOSHMX
aKTMBHOCTY HY)KHO IIPOJIa3yl KPO3 OTPOMHY VHTEPBEHIN]y jaBHNUX B/IACTH,
ca LybeM Jia ce 06e36mjenyt orpoMaH GMHAHCUjCKM TOK 38 PeBUTAIN3ALIUjY
eKOHOMCKe Kpu3e 1 fia ce 00e3011jey1 IbJIXOBO IIPaBIUTHO yIIpaB/bame. Pusnk
OJ1 HOBOT TaJjlaca KOPYIIyje je OYUITIEFHO U3a YITIa, A/ jé Y OBOj NeMKATHO)]
a3y noTpe6HO 030M/BHO pasMUII/bale O CTBAPHOj ePUKACHOCTY CTpaTe-
TUja PeIpecUBHOT TUIIA, IAje 61 ce YMjecTo Tora MOIJIa IOjaBUTY IIPUINKA
3a IMpM TIperief AAMIUHUCTPATUBHUX O0/IMKa IpeBeHIuje.

KipyuHe pujeun: aHTUKOPYIILIMja; TAH/IEMHja; KPUBUYHO NIPaBO; KO-

PYIIIVja; jaBHA yIpaBa; afIMUHUCTPAaTUBHA NIPEBEHIIMja; I/I00ann3anmja;
eBPOIICKO IIpaBo; MehyHapomHO npaso.
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Dr Jasmina Igracki

Institut za kriminolo$ka i socioloska istrazivanja, Beograd
Marina Brasovan Deli¢

Osnovni sud u Pancevu

PREPOZNAVANJE DECE KAO ZRTVE
NASILJA U PORODICI I NJIHOVA ZASTITA
U KRIVICNOM POSTUPKU

Sazetak: Konvencija o pravima deteta proklamuje da dete, u cilju potpunog
i skladnog razvoja li¢nosti, treba da raste u porodi¢noj sredini, u atmosferi
srece, ljubavi i razumevanja. Pretpostavka je da je porodi¢na sredina sigurno
okruzenje za svako dete. Medutim, dinamika medusobnih odnosa supruz-
nika kao ¢lanova porodice je promenljiva kategorija. Posledice poremecenih
odnosa u jednoj porodici udaljavaju svako savremeno drustvo od postizanja
cilja zastite osnovnih prava deteta, jer efekti medusobnog odnosa supruznika
pogadaju dete ¢ak i onda kada dete nije neposredni ucesnik sukoba unutar
porodice. Prepoznavanje dece kao nemih svedoka i posrednih ucesnika su-
koba koji se odvijaju u porodici jeste preduslov efikasne zastite dece.

Krivi¢ni zakonik Republike Srbije je ultima ratio u pruzanju krivicnopravne
zadtite deci kao Zrtvama nasilja u porodici. Dok, Zakon o sprecavanju nasi-
lja u porodici tu zastitu prosiruje, i prepoznaje potrebu pruzanja zastite deci
kada je do$lo do odredenog vida nasilja izmedu roditelja koje, u odredenoj
meri ugrozava osnovna prava deteta, ali takode nema dovoljno elemenata
za postojanje krivicnog dela nasilja u porodici u smislu ¢lana 194 stav 3 KZ.
Na taj nacin, zakonodavni okvir Republike Srbije prepoznaje decu i kao po-
sredne Zrtve nasilja. Medutim, u praksi se opravdano moze postaviti pitanje
u kojoj meri i da li pravosudni organi koriste sva zakonska ovlas¢enja u cilju
zadtite dece kao posrednih ucesnika nasilja.

U ovom radu autori ¢e pokusati da odgovore na pitanje na koji nacin za-
konodavstvo u Republici Srbiji prepoznaje decu kao Zrtve nasilja u porodici,
dalije zastita koju pruza krivi¢ni postupak dovoljno delotvorna i da li se njo-
me mogu u dovoljnoj meri zastiti prava deteta na porodican Zivot.

Kljucne reci: Deca, posredne Zrtve, nasilje u porodici, krivi¢ni postupak.
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Jasmina Igracki, PhD

Institute for Criminological and Sociological Research, Belgrade
Marina Brasovan Deli¢

Basic Court in Pancevo

RECOGNITION OF CHILDREN AS VICTIMS OF
FAMILY VIOLENCE AND THEIR PROTECTION
IN CRIMINAL PROCEEDINGS

Summary: The Convention on the Rights of the Child proclaims that a
child, with the aim of complete and harmonious personality development,
should grow up in a family environment, in an atmosphere of happiness, love
and understanding. The assumption is that the family environment is a safe
environment for every child. However, the dynamics of mutual relations be-
tween spouses as family members is a variable category. The consequences of
disturbed relationships in one family move every modern society away from
achieving the goal of protecting the basic rights of the child, because the effects
of the relationship between the spouses affect the child even when the child is
not a direct participant in the conflict within the family. Recognizing children
as silent witnesses and indirect participants in conflicts that take place in the
family is a prerequisite for the effective protection of children.

The Criminal Code of the Republic of Serbia is the ultima ratio in provid-
ing criminal protection to children as victims of domestic violence. Whereas,
the Law on the Prevention of Domestic Violence extends this protection, and
recognizes the need to protect children when a certain type of violence between
parents has occurred, which, to a certain extent, threatens the basic rights of
the child, but there are also not enough elements for the existence of a crimi-
nal act of domestic violence in within the meaning of Article 194 paragraph 3
of the CC. In this way, the legislative framework of the Republic of Serbia rec-
ognizes children as indirect victims of violence. However, in practice, one can
justifiably ask the question of to what extent and whether judicial authorities
use all legal powers to protect children as indirect participants in the violence.

In this paper, the authors will try to answer the question of how the leg-
islation in the Republic of Serbia recognizes children as victims of domestic
violence, whether the protection provided by criminal proceedings is suffi-
ciently effective and whether it is possible to sufficiently protect the child’s
rights to family life.

Key words: Children, indirect victims, domestic violence, criminal pro-
ceedings.
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Jenena Pagmanosuh, ma
I[TIpaBHu ¢axynrer Yausepsurera y Hosom Cany

HAKHAJA HITETE JXPTBAMA ITPE]]
MEBLYHAPOJHVUM KPMUBUYHUM CYJOM

Caxxerak: JKpTBe, ofHOCHO, omTehenn npescTaBbajy moce6Hy Karero-
PUjy »CTpaHaKa“ KojuMa ce Ipy>kKa HapodMTa 3alITUTA Yy HOCTYIIIMA KOjI
ce Bofie mpex MebhyHapogHum KpuBUYHNM CyfoM. Vako nHCcTUTYT omrehe-
HJIX JIVLIA, KaO HY MIMOBMHCKO-TIPABHIX 3aXTeBa OIITeNeHNX He IPeCTaBIbajy
HETIO3HAHMILY 3a IPaBHe CICTeMe ca IIoApydja 6MBIIIe JyrocmaBuje, YMHN ce
za je omrreheHnMa, Kazia je y nutamwy MehyHapomHu KpUBUYHY CYH, IPY>KeH
[IOIATHY CIIEKTap IpaBa y OJHOCY Ha HAIMOHAIHe ITpaBHe crcTeMe. Pay he
ce yIpaBo 103a0aBUTI MMTakbMUMa IIPaBa Koja Cy rapaHTOBaHa omTeheHn-
Ma y HOCTyHuyMa npes MehyHapogHuM KpuBu4HUM cyzoM, Meby kojuma
he akrienar 6uTI cTaB/beH Ha IIPaBO Ha HAKHAJY LITETE, TO jeCT, Ha IMOBMH-
CKO-TIpaBHe 3aXTeBe Koje olTeheHn Mory fa IIocTaBe 1 OCTBape y OKBUpPUMa
CaMOT KpPMBMYHOT ITOCTYIIKA KOju ce Boau mpey MehyHapomHIM KpUBUYHIM
cynoM. Vimajyhu y Buny merose HapounTocTy, Meby KojuMa je u jeTepMuHY-
cambe perapalyje, OffHOCHO, obemTeherma Kao jeflHOT Off OCHOBHUX L[M/beBa
IIOCTYIIKA YCIIOCTaB/beHNX CAMMM PUMCKUM CTaTyTOM, jacHO je f1a je ped o
jeHOM Off Haj3HA4YajHMjMX IIMTaIba KOja Ce IIOCTaB/bajy y MOCTYIILMMA IIPeS
Mebynapopgaym kpuBraaNM cygoM. C TMM y Be3u, Off OfUT4HOT je 3Havaja 1
YUILEHNIIA [ je ped O IIPaBOCYLHOj MHCTUTYLIVj! KOMIJIEMEHTaPHOT KapakK-
Tepa, IITO 3Ha4M Jja UCTY IOCTYIIA jefVHO OHJIAa KaJla HAlL[MOHA/IHY CY[OBM
HIICY BO/bHM, MJIN HIUCY Y MOTYhHOCTH 1a CAMOCTA/THO CIIPOBEAY KPYBUYIHM
IOCTYIIAK, IITO HEITOCPENHO JOBOMM /IO 3aK/by4YKa [ja UCTU CACBUM U3BECHO
Hehe npy>xutu oprosapajyhy catucdaxmyjy omrehennma. Kaxo je Meby-
HapOJHM KPUBUYHMY CYJ IIPaBOCY[HA NHCTUTYIUja Koja u3a cebe nma seh
oppehenn 6poj ocyhyjyhux npecyna, HapounTa nakma he 6utn nocsehena
[I0CafAlIBYIM OfTyKaMa Ifie ¢y omTehenn ysenu cBor ydenrha, Te ommyka-
Ma y IpaBIly HOBYAHOT W/IY HeHOBYaHOT obemmrehema omrehennma y oBum
HOCTYIIIUMA.

Kipyune pujeun: Mehynaponnu kpun4nu cyp, omrehenn, HakHa/a mre-

Te, KPMBUYHY MTOCTYIIAK, T€HOLN/, 37I0YMHI IPOTUB YOBEUHOCTH, PaTHU
37I04MHI, arpeciuja
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Jelena Radmanovié, MA
Pravni fakultet Univerziteta u Novom Sadu

COMPENSATION FOR DAMAGE TO VICTIMS IN
FRONT OF THE INTERNATIONAL CRIMINAL COURT

Summary: Victims constitute a particular category of “parties” who are
granted special protection in the proceedings conducted before the Interna-
tional Criminal Court. Although the institute of victims, as well as damage
claims within a criminal proceeding, are not unfamiliar to the legal systems
of the states of the former Yugoslavia, it seems that, when it comes to the
International Criminal Court, the victims are provided with an additional
range of rights compared to national legal systems. The paper will deal with
the issues of rights that are guaranteed to the victims in the proceedings be-
fore the International Criminal Court, among which the emphasis will be
placed on the right to compensation for damages, that is, on damage claims
that the victims can make and obtain within the framework of the criminal
proceedings before the International Criminal Court. Bearing in mind its
particularities, among which is determining reparations, i.e. compensation as
one of the basic goals of the criminal proceedings, as established by the Rome
Statute itself, it is clear that this is one of the most important issues raised in
proceedings before the International Criminal Court. In this regard, the fact
that the International Criminal Court is a judicial institution of complemen-
tary character is of the utmost importance, since it means that this Court acts
only when national courts are unwilling or unable to conduct criminal pro-
ceedings independently themselves. This fact directly leads to the conclusion
that the national courts certainly will not provide adequate reparations to the
victims. As the International Criminal Court is, a judicial institution that al-
ready has a certain number of convictions behind it, special attention will be
paid to previous decisions in which the victims took part and to those de-
cisions with respect to the monetary or non-monetary compensation to the
victims in these proceedings.

Keywords: International Criminal Court, victims, compensation for dam-

ages, criminal proceedings, genocide, crimes against humanity, war crimes,
aggression

~ 109 ~



MEBYHAPOZIHU HAYYHU CKVII / MEDUNARODNI NAUCNI SKUP / INTERNATIONAL SCIENTIFIC CONFERENCE

Ivana Janko
Pravni fakultet, Sveudiliste u Mostaru

COMPLIANCE- KAZNENOPRAVNI ASPEKT I ANALIZA
SLUCAJA ,RESPIRATORI“ NA TERORITORIJI FBIH

Sazetak: Compliance ima za cilj smanjiti korupciju i nepravilnosti, a u jed-
nu ruku je i alat za sprjecavanje i zloupotrebe prijevara. Mozemo reci kako
je compliance u BiH jos uvijek stran pojam te je samim time nedovoljno po-
znato njegovo znacenje. Smatramo da je prijeko potreban drustvu i zbog
toga ga definiramo neophodno cjepivo za korupciju i ne mozemo cekati na
politicku volju da se on dogodi ve¢ ga trebaju svi prihvatiti i samostalno pri-
mijeniti u pravu. U 2021. godini, dogodila se jedna od ve¢ih afera korupcije
na teritoriju FBiH a vezana je za respiratore. Svjedoci smo vremena kada se
sve viSe susre¢emo sa obmanama, kako u privatnim tako u javnim sekto-
rima. Tematika ovog rada jest sama borba i uklju¢enost protiv korupcije i
otkrivanje iste. Zbog toga, sve vecu pozornost treba posvetiti usmjeravanju
i otkrivanju koruptivnih- kaznenih djela. Naime, afera koja je ,tresla” ¢itavu
Federaciju na kraju je okon¢ana sa dobrim, pa ¢ak i neoc¢ekivanim ishodom.
Slobodno mozemo re¢i kako je velik broj institucija uspostavio krizne stozere
u ¢ijem okviru compliance- menadzer preuzima svoje nove obaveze. Compli-
ance- menadzer, kao osoba koja dobro poznaje institucije i uziva povjerenje
zaposlenih, odrzava direktan kontakt s upravom i stara se o tome da aktu-
elne teme, koje za oblast compliancea nastaju u vezi s pandemijom, dobiju
zasluzenu paznju u okviru kriznog menadzmenta. Dosta bitnu ulogu igra-
la su svakako sli¢na iskustva koja smo mogli vidjeti u susjednim drzavama.
Svakako ¢emo istaknuti da svjetske organizacije imaju posebne odjele koji se
bave uskladenostima, te planovima upravo u cilju smanjivanja rizika te po-
vecavanja efikasnosti rada. Samim time, iste te organizacije ili institucije se
mogu usredotociti na uspjesno odradivanje svojih radnih zadataka kada su
svjesni svojih rizi¢nih tocki.

Klju¢ne rijeci: Compliance, respiratori, korupcija, FBiH, Sud BiH, pre-
suda, afera.
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COMPLIANCE - CRIMINAL ASPECT AND ANALYSIS
OF “RESPIRATORS” CASES IN FBIH TERRITORY

Summary: Compliance aims to reduce corruption and irregularities, and
on the one hand, it is a tool to prevent and abuse fraud. We can say that com-
pliance in Bosnia and Herzegovina is still a foreign term and therefore its
meaning is insufficiently known. We believe that it is very necessary for soci-
ety and that is why we define it as a necessary vaccine for corruption and we
cannot wait for the political will for it to happen, but everyone should accept
it and independently apply it in law. In 2021, one of the biggest corruption
scandals took place on the territory of the FBiH, and it was related to ventila-
tors. We are witnessing a time when we are increasingly faced with deception,
both in the private and public sectors. The theme of this work is the very fight
and involvement against corruption and its detection. For this reason, more
and more attention should be paid to the direction and detection of corrupt-
criminal acts. Namely, the affair that “shaken” the entire federation ended
with a good, and even not expected, outcome. We can safely say that a large
number of institutions have established crisis headquarters within which the
compliance manager assumes his new duties. The compliance manager, as a
person who knows the institutions well and enjoys the trust of the employ-
ees, maintains direct contact with the management and makes sure that the
current topics that arise in the field of compliance in connection with the
pandemic, receive the attention they deserve within the framework of crisis
management. Certainly, similar experiences that we could see in neighbour-
ing countries played quite an important role. We will certainly point out that
global organizations have special departments that deal with compliance and
plans precisely with the aim of reducing risks and increasing work efficiency.
Therefore, these same organizations or institutions can focus on successfully
completing their work tasks when they are aware of their risk points.

Keywords: Compliance, respirators, corruption, FBiH, Court of Bosnia
and Herzegovina, verdict, affair.
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IIpod. np Cphan Hophesuh
[IpaBHu ¢axynrer YHuBepautera y Kparyjesuy

YCTABHE IIPEAMBYJIE EBPOIICKUX JP7KABA

Caxerak: Op Kako je GOpManHO yTeMe/beHa MOJePHa Ip>KaBa OYeKM-
BAaHO Ce YCTaBYy IIOK/Iaba HAPOUNMTA I1aXKIba, jeP je ped O pelTaTUBHO JIAKO
YOWbMBOM TPary HacTajamba 1 0CTojama gpKase. O jeHOT, Ha IPBY IOIIef,
Marbe MM BUILE je[IHOCTaBHOT JOKYMEHTA, ICTOPUjaT IherOBMX aHa/IM3a He-
IIPeCTaHO OTBapa HOBA MCTpa)kKMBayKa II0I/IaB/ba. TaKo ce 3a yCTaB 3aHMMa
He caMo IIpaBHa, Beh 1 IIe/I0KyIHA APYIITBEeHA HayKa, a/li M OIIITA IPYII-
TBEHA jaBHOCT. Jep, YCTaB je UCTOBPEMEHO 13a30B U CPEMICTBO 3a CTYAMO3HA
yIIO3HaBama ca CyNITVHOM JPYLITBEHe 3ajefiHuIle, Koja ce IbIMe YTBpDhyje
u yuspurhyje. Behuna nociennka ycraBHoO-npaBHe Myuciu he nokasmuBaTtu
IpUMapaH NHTepeC Ka KITaCUYHOM, HOPMATVBHO (POPMY/INCAHOM YyCTaBHOM
TEKCTY, OIIpaBJjaHO cMaTpajyhu fia je y eMy cafip)kaH U3BOp IIpaBHe 0b6aBes-
HOCTY Ka0 OCHOB 1 YCTI0B PYHKI[MOHATHOCTY IP>KaBHO-IIPAaBHOT TTopeTka. C
IpyTe CTpaHe, IOCTOjI ¥ OHAj Jle0 YCTaBHOT TEKCTa KOju Teopuja yobudaje-
HO HAaCTIOB/baBa IIpeaMOyIIoM, IITO U3NCKYje JOaTHY MaKiby. OBUM JienoM
YCTaBHOT CaJipKaja IIPEBACXO/IHO CY C€ MHTEPECOBA/IM BAaHIIPABHY MICTPaXKU -
Ba4M 13 JOMEHA IOTUTUKOJIOTMj€ U COLIMOJIOTHj€, alyi HY YCTaBHA HayKa Hije
OCTajIa HeMa Ha IIPOBOKallyje Koje MPUCTIDKY 13 peaMbya. BpemeHom ce
10jaB/byjy OTBOpEHA IUTaba O IIPAaBHOj IPUPOAY IIpeaMOyJie 1 KBaTUTETY
IbeHe IIpaBHe 00aBe3HOCT, a/mu 1 Pprn1030(cKo-eTUIKA U COLMONTOUIKO-TI0-
MUTUYKA TyMaderba BheHOT TEKCTa KPO3 CYNITU/IHE IIPAaBHE aHA/IN3E.

M3 HasHavyeHMUX pasjora, ayTopy paja ce YYMHWIO MHTEPECAHTHUM
M3BPIINTY aHANMN3y IpeaMOysa ycTaBa eBPOICKUX IP’KaBa, Ca HAMEPOM
yTBphuBama cimyHOCTM 1 pasnuka Mehy muMa. Y pasmunbamy o 06yxBa-
Ty €BPOIICKMX [pyKaBa, HAjCUTYPHIj€ HaM je M3ITIeHao Ja ce NpUgp>KaBaMo
npaBHo-nioTake popme Casera EBpore, na je n3 Tux pasjioray pagy ns-
BPIIEHO UCTpaKMBame npeaMOyia np>xapa-wiannna Casera Epporre.

Kbyune peun: npeam6yia, ycras, EBporia, mpaBHa HOpMa, uzeja.
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CONSTITUTIONAL PREAMBLE OF EUROPEAN STATES

Summary: Ever since the modern state was formally founded, special
attention has been paid to the constitution, as expected, because it is a rel-
atively easily visible trace of the state’s creation and existence. From one, at
tirst glance, a more or less simple document, the history of its analysis con-
stantly opens new research chapters. Thus, not only legal, but also the entire
social science, as well as the general social public, are interested in the con-
stitution. Because the constitution is both a challenge and a tool for studious
acquaintance with the essence of the social community, which is determined
and strengthened by it. Most practitioners of constitutional and legal thought
will show primary interest in the classic, normatively formulated constitution-
al text, justifiably considering that it contains the source of legal obligation as
the basis and condition for the functionality of the state-legal order. On the
other hand, there is also that part of the constitutional text that the theory
usually calls the preamble, which requires additional attention. Non-legal re-
searchers from the domain of political science and sociology were primarily
interested in this part of the constitutional content, but even constitutional
science was not silent on the provocations that come from the preamble. Over
time, open questions appear about the legal nature of the preamble and the
quality of its legal obligation, but also philosophical-ethical and sociological-
political interpretations of its text through subtle legal analyses.

For the reasons indicated, the author of the paper found it interesting to
analyze the preambles of the constitutions of European countries, to deter-
mine the similarities and differences between them. In thinking about the
inclusion of European countries, it seemed to us the safest to adhere to the
legal and political form of the Council of Europe, and for these reasons, the
paper researched the preambles of the member states of the Council of Europe.

Key words: preamble, constitution, Europe, legal norm, idea.
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IIpod. np Munan IMununosuh
[IpaBHu ¢axynrer YHuBep3utera y bamoj JIyun

(HE)MOTYRHOCTY PACIIYIITAA
IMPEJCTABHUYKNX OPTAHA Y
BOCHMN N XEPIIEITOBIMHN

Caxerax: [IpefcTaBHIYKY OpraH y jefHOj Ap>KaBM je OHAj y KojeM rpaba-
HI1 6MPajy CBOje IpeficTaBHUKe Ha CIOOOHNM Y IeMOKPATCKIM M300p1Ma,
TajHUM I7IaCalbeM, Ha OCHOBY OIILITET ¥ je[JHAKOT OMpPAYKor IIpaBa. Y HEKUM
Ip>KaBaMa Has)Ba Ce IIap/IaMeHT, Y ApyTuMa CKYIIIITUHA, a y bocan u Xep-
IIETOBJMHY Ce Y Ha3MBMMa IIPeJCTaBHIYKIX OpraHa Kopucre o6a TepMIHa,
amm U jenaH Heobw4aH u crienyduya - [TapnamentapHa ckynmTtiHa buX.
bocna n Xeprjerosuna je co>keHa fp>kaBa y K0joj IIOCTOjy BUILIE IIPE/ICTaB-
HIYKIX OpraHa Ha Pa3IMYUTUM HMBOMMA BIIACTY (Ip>KaBHY, EeHTUTETCKI,
JIOKa/IHN), a (He)MoryhHOCT pacnymrama Tux oprana y bocan u Xepuerosu-
HII IIPEJICTaB/ba TEMY OBOT paja. Y 0BOM pajly, y IIpBOM fujery, 6uhe pujeun
0 pacIylITamy IapaMeHTa ca TeOPMjCKOIIPABHOT acleKTa. Y pyroM Jiujeny,
aHa/IM30M YCTaBHUX Vi APYTUX HOpMIU nprkazahemo (He)MoryhHoCT paciyni-
Tama IpeiCTaBHNYKMX opraHa y bocun u Xepuerosuun u enturernma. Ocum
[TapnamenTapHe ckynmTtuHe bocHe n Xepleropnse, Kao npefcTaBHMYKOT
OpraHa Ha HUBOY Jp>KaBe, Te eHTUTeTCKVX ITpefcTaBHNYKMX opraHa (Hapop-
He ckymnmtyHe Perry6rmke Cpricke u [Tapnamenrta @enepaunje buX), y pangy
he ce ananmmsuparu u (He)MoryhHoCT pacymrama JIOKaJTHe CKYIIITIHE Y
Perry6nymy CpIickoj, ITO je IPBM T YBeeHO 3aKOHOM O JIOKATHOj CaMo-
ynpaBu Peny6m/u<e Cprncke n3 2016. roguse. IInb pasia je fa ce mpukaxe
KOja IpefcTaBHIYKA THje/la MOTy OMTY PacIyIITeHa, IIO0f] KOjUM YC/IOBUMA,
pasnos3nma 1 okomHocTuMa. Aytop he, mpuTOM, M3HMjeTH CBOje KPUTUUKE
CTaBOBe O IOCTOjeheM HOPMAaTMBHOM OKBMPY, T€ HOHYAWUTH IIPaBIie €BeHTY-
aJIHMX YCTAaBHMX U 3aKOHCKMX ITPOMj€Ha 10 TOM NNUTAbY.

Kbyune pujeun: pacnymrame napjaaMeHTa, IpeJCcTaBHNYKY OPTraH, CKyTI-
LITKHA, Tap/IaMeHT, IlapraMenTapHna ckynurnHa, HapopHa ckynmTuHa.
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(IM)POSSIBILITIES OF DISSOLUTION
OF REPRESENTATIVE BODIES IN
BOSNIA AND HERZEGOVINA

Summary: A representative body in a state is one in which citizens elect
their representatives in free and democratic elections, by secret ballot, based
on universal and equal suffrage. In some countries, it is called parliament, in
others assembly, and in Bosnia and Herzegovina both terms are used in the
names of representative bodies, but also one unusual and specific one - Par-
liamentary Assembly of Bosnia and Herzegovina. Bosnia and Herzegovina
is a complex country in which there are several representative bodies at dif-
ferent levels of government (state, entity, local), and the (im)possibility of
dissolving those bodies in Bosnia and Herzegovina is the topic of this paper.
In this paper, in the first part, we will talk about the dissolution of the par-
liament from a theoretical and legal aspect. In the second part, through the
analysis of constitutional and other norms, we will show the (im)possibility
of dissolving representative bodies in Bosnia and Herzegovina and the enti-
ties. Apart from the Parliamentary Assembly of Bosnia and Herzegovina, as
a representative body at the state level, and entity representative bodies (Na-
tional Assembly of the Republic of Srpska and Parliament of the Federation
of Bosnia and Herzegovina), the paper will also analyze the (im)possibility
of dissolving the local assembly in the Republic of Srpska, which is the first
time introduced by the Law on Local Self-Government of the Republic of Srp-
ska from 2016. The aim of the work is to show which representative bodies
can be dissolved, and under what conditions, reasons and circumstances. At
the same time, the author will present his critical views on the existing nor-
mative framework, and offer directions for possible constitutional and legal
changes in this matter.

Keywords: dissolution of parliament, representative body, assembly, par-
liament, Parliamentary Assembly, National Assembly.
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Ip Mujonpar Papgojesuh
VuctutyT 3a monutudke ctynuje, beorpan

JIOKAJIHU PEOGEPEHAYM Y
KOMITAPATIBHOJ ITEPCITEKTBI

Caxxerak: Pedepennym je 061k HemocpenHe leMOKpaTuje ¥ OCTBapH-
Bama CyBepeHOCTH rpal)aHa Koju Moxke f1a Oy/e OpraHM30BaH Ha PasINIUTIM
HYBOJMA BJIACTU. Y TEPUTOPUja/THUM jefVHNUIIAMA, IIONYT OIIITIHA VN
pernoHa, O3HAT je MOJ, Ha3MBOM — JIOKanHN pedepennym. Ilpeamer osor
VICTPaXKMBamba Cy BEerOBY TEOPUjCKM M MPAKTUYHYU aCIEKTHU Y YIIOPeTHNM
IpaBHMM CHCTEMMMA, C OCBPTOM J Ha IIPOCTOP HeKaJjalllibe Jyrociasuje. 3a
pasmKy o BehyHe KOMYHMCTUYKIX 3eMaba, TIOKAIHYU pedepeHyM ce Ipu-
MeBVBAO Y IEePHUOJY jyTOCTIOBEHCKOT COIVjaIICTUYKOT CaMOYIIpaB/babha,
HAapOYMTO IPVIMKOM OJTy4MBamba O MECHOM CaMOZONpuHOCy. MebyTum,
caBpeMeHa ITpaKca, Kao 1 y BehuHM ocTanmx eBpoOICKUX 3eMajba, BeoMa je
ockynHa. JlokanHy pedepeHyM c1abo je 3acTyI/beH Kao KOPeKTHB IPefiCTaB-
HITYKe leMoKpaTje. Kpuruka nokansor pedepeHmyMa pesyaTar je u ofHoOCa
IpeMa JielleHTpaIM3alij/ U YBeperba fa je IpeTiba BehnHckn cxBaheHoj fie-
MOKPATHjH jep je IIOA/IOKAH 37I0yIIoTpe6n. Y IpaBHUM CHCTEMIMA MOXKe [
Oyne KOHCTUTYIVIOHA/N30BaH, ypeheH moce6HNM 3aKOHOM, anu ¥ Hepery-
NvcaH mponycuMa. Bapujanuje pemema y ynopegaom mpasy npumehyjy ce
'y BpCTaMa JIOKa/THOT pepepeHyMa, TOCTYIKY yTBphrBama pedepeHayM-
CKOT IIMTamba, YC/IOBA 32 HETOBY IIYHOBAXKHOCT, 00aBE€3HOCTH OJTyKe UTH.

OcuM aHanM3e Npommca U Ipakce, UCTpaXkuBameM Cy obyxsahenu u
peneBaHTHM MehyHapopguy ctaHmapan. Teopujcka pacmpaBa O TOKaTHOM
pedepeHIyMy IOICTAKHYTA je KPM3OM JIeMOKpaTHje, a IheHe IPUCTaINIle
CMaTpajy Aa je IOTOJAaH MHCTPYMEHT 3a nosehame ydyenrha rpabhana y Bp-
IIebY JIOKAITHE BIACTU ¥ KOHTPOITY MOMNTUYKMX ofTyKa. Jujanor rpabana
VI IOKaJTHe B/IACTH Y TOKY pedepeH[yMCKOT IIpolieca yuspinhyje 11 moBepeme
y MHCTHTYynMje. 300T TOra, HEONXOLHO je MPEUCIUTATY IIPAaBHY HIPUPORY
JTIOKATHUX pedepeHyMa I IeroBa oOeresxja 11, Ha OCHOBY pe3y/TaTa MCTpa-
XKUBama, lepMHUCATY MOJieie IPAaBMJIA Y IIPETIIOCTaBKe 3a Ie/IOTBOPHIje
Kopuihemwe oBe MHCTUTYILIIjeE.

KbyyHe peun: gupexkTHa JeMOKparyja, T0KaJIHa CaMOYIIPaBa, YCTaBHU
cucteMy, peepeHAyMCKO MUTabe, KOHCYITaTUBHY pedepeHyM, HapofHa
VHUIMjaTUBa, JUTUTAIHO ITIacambe.
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LOCAL REFERENDUM FROM A
COMPARATIVE PERSPECTIVE

Summary: A referendum is a form of direct democracy and an exercise of
citizens’ sovereignty that can be organized at different levels of government.
In territorial units, such as municipalities or regions, one speaks of a - local
referendum. The subject of this study is its theoretical and practical aspects
in comparative legal systems, in reference to the territory of the former Yu-
goslavia. In contrast to most communist countries, the local referendum was
applied during the period of Yugoslav socialist ‘self-management, especially
in decisions on local “self-participation” (self-taxation). Today, however, as
in most European countries, this practice is very rare. The local referendum
is badly portrayed as a corrective to representative democracy. Criticism of
the local referendum stems from attitudes toward decentralization and the
belief that it poses a threat to majority-understood democracy, because it is
prone to abuse. In legal systems, it can be constitutionalized, regulated by a
special law, or not regulated by regulations. Variations of solutions in compar-
ative law are also observed in the types of a local referendum, the procedure
for determining the referendum question, the conditions for its validity, the
bindingness of the decision, etc.

In addition to the analysis of regulations and practice, the research also
includes relevant international standards. The theoretical discussion on the
local referendum was fueled by the crisis of democracy, and its supporters
believe that it is a suitable instrument for increasing the participation of citi-
zens in the exercise of the local government and control of political decisions.

The dialogue between citizens on one hand and local authorities on the
other, during the referendum process, establishes and strengthens trust in
institutions. Therefore, it is necessary to review the legal nature of local ref-
erenda and their features and, based on the results of the research, define the
models of the rules and assumptions for more effective use of this institution.

Key words: direct democracy, local self-government, constitutional sys-

tems, referendum question, consultative referendum, people’s initiative, digital
voting.
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Huxona Ilepumuh
MHucTuryT 3a nonutnike crypauje y beorpany

CIIOBOJAH ITOCITAHNYKU MAHJIAT
Y ITPOIIOPIIMMOHAJIHUM N3BbOPHUM
CUCTEMIUMA - JEMOKPATCKA TEKOBMHA
VMM MAHUITYTAIMJA BUIPAYA

Caxerax: [IponopionamHy n360pHY CUCTEMY KOPUCTeE CUCTeM 1300p-
HIIX JIMCTA KOje MOTY OMTV OTBOpEHe VIV 3aTBOpeHe 3a Imacave. Y Perry6mvmm
Cp6uju KOPUCTH Ce IIPOIOPLVOHATHY M300PHM CYCTEM Ca 3aTBOPEHUM 13-
6opHMM /mucTama 3a 6upade. [JogaTHa crienuIHOCT M36OPHOT CUCTEMA Y
Cp6uju je u To 1ITO je Lenma fp>KaBa jegHa n3bopHa jenuumna. Takas n360p-
HJ CCTeM KOPUCTH Ce joIl y Tpu Ap>kKaBe He padyHajyhu Cp6ujy. ¥ TakBuM
M300PHUM CUCTEMIMa OTBapa Ce MNTambe Ja M NOCTaHNYKI MaHJaT Tpe-
6a ma 6yne cmobonaH Wy Be3aH 3a JIMCTY Ha KOjoj je KaHAuaT 1u3abpaH 3a
HapOJHOT NoclmaHukKa. [fomnTtuyke crpanke Cy MOKylIaBase Jia ce 3allTH-
Te Off Ofi/TacKa IOC/IaHVKA U3 CBOjUX pefoBa Kpo3 T3B. OJTAaHKO OCTaBKe Koje
Ou 611e aKTUBMPaHe Kafia IojeAMHALl HAITYCTY NOC/IAHNYKY TPYIy WIN T10-
JTUTUYKY CTPAHKY K0joj mpunanajy. Mehyrum, og 2011. nsbopHo mpaso y
Cp6uju, Ha cyrectujy Benennjancke komucuje Casera EBpomne, excrmm-
IVITHO JleMHMIIIe MaHJAT Kao cI000aH M YIIPaBO je Ta IIpOMeHa JJoBesa 1O
YeCTHX HalyIITamba OCaHNKA, IMCTa Ha KOjIMa CY M3abpaHM, a HajIpacTuy-
HIIje ITOC/IefyIIe TAKBOT IIOCTYIamka Cy GopMuparma I0CIaHNYKIX KTyboBa
CTpaHaKa Koje HUCY Ipelle M300PHY IIpar WIN, YaK, HUCY HU IIOCTOjajie y
TPEHYTKY Ofip>KaBama M300pHOT Iporieca. To oTBapa nmurame fa /i je, Ha
ymTp6 leMOKpaTcKe TeKOBMHE KOja IIPOIICYje fia je IIOCTaHUK Ay TOHOMaH y
CBOM JIe/I0Balby Y OGHOCY Ha ITOJIMTUYKY CTPaHKY KOjoj IIpUITaja, JOLIIO [0
MaHuIy/anyje n36opHe Bo/be rpahaHa nckasaHe Ha HEIIOCPEHNM U300pyMa
3a CKYIIITHHCKY CacTaB. YIIPAaBO Ha Ty AWIEMY, KPO3 aHa/IN3y CBUX BHUIIeE-
cTpaHaukux cacrasa HapopHe ckynmrune y Cpouju, ogrosapa oBaj paj,.

KipyuHe peun: mpornopuyoHaaHy 300pHM CUCTeM, CToO0/iaH MaH/IaT,
Be3aH MaHJIaT, Toc/IaHmyKe rpyne, HapopgHa ckymmrina Perry6nnke Cp6ouje.
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FREE REPRESENTATIVE MANDATE IN
PROPORTIONAL ELECTION SYSTEMS - DEMOCRATIC
ACQUISITION OR MANIPULATION OF VOTERS

Summary: Proportional electoral systems use a system of electoral lists
that can be open or closed to voters. In the Republic of Serbia, a proportion-
al electoral system with closed electoral lists for voters is used. An additional
specificity of the electoral system in Serbia is that the entire country is one
electoral unit. Such an electoral system is used in three other countries, not
including Serbia. In such electoral systems, the question arises as to wheth-
er the parliamentary mandate should be free or tied to the list on which the
candidate was elected as a deputy. Political parties tried to protect themselves
from the departure of MPs from their ranks through the so-called blank
resignations that would be activated when an individual leaves the parlia-
mentary group or political party to which they belong. However, since 2011,
the electoral law in Serbia, at the suggestion of the Venice Commission of
the Council of Europe, explicitly defines the mandate as free, and it was this
change that led to the frequent abandonment of MPs, the lists on which they
were elected, and the most drastic consequences of such behavior are the for-
mation of parliamentary clubs of parties that they did not cross the election
threshold or even did not exist at the time of the election process. This raises
the question of whether, to the detriment of the democratic legacy that pre-
scribes that a deputy is autonomous in his actions in relation to the political
party he belongs to, there has been manipulation of the electoral will of cit-
izens expressed in direct elections for the parliamentary composition. This
paper answers precisely to this dilemma, through the analysis of all multi-
party compositions of the National Assembly in Serbia.

Key words: proportional electoral system, free mandate, tied mandate,
parliamentary groups, National Assembly of the Republic of Serbia
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Bophe MapkoBuh

[IpaBHu ¢axynret, YHuBepsutet y beorpany

N3bOP CYINJA'Y PEIIYB/ININ CPBUJN - AHAJIN3A
HOBUX YCTABHUX 1 3AKOHCKHMX PEHIEIbA

Caxerak: [Touetkom 2022. ropuHe, rpabanu Peny6nuke Cpbuje cy Ha
pedepeHAyMY yCBOjuIM aMaHAMaHe Ha YcTaB of 2006. rogyHe, IOBOOM
Ziena Koju ce TM4e mpaBocyha, ofHOCHO 1360pa ¥ IO/I0XKaja CyAuja 1 Ty>Ku-
nana. OBo je mpBa NpoMeHa T3B. MUTPOB/IaHCKOT ycTaBa, Ioce 15 roguHa
mberose mpuMmeHe. [Ipomene oBor fiena YcTaBa ¢y Ayro 61je HajaB/bUBaHe 1
IpUIIpEMaHe, T€ He Yy/M [Ia je IbJIMA 3HA4ajHO M3MEHEH I107I0Kaj HOCHIIA-
11a npaBocynHUX pyHkiuja. C TUM y Besy, KpPyIIHe 3MeHe JOKUBE/IN CY 1
HE3aBJMCHI OPraHM KOj/i y OBOM IIOCTYIIKY y4eCTBYjy, Kao IITO Cy Bucokn
caBet cypacTBa u JIp>xaBHo Behe Tyxwana (HoBu HasuB: Bucoku caBet Ty-
XumamTsa). 36or o6mMa paja, pokyc he 6utu ycmepeH ka mpoMeHama Koje
ce TUYY CyAMja ¥ CyACTBA Kao IoceOHe rpaHe BIacTu. [ofuHy jaHa KacHuje,
novyetkoM 2023. rofyHe, yCBOjeHO je T3B. mpaTehe 3aKOHOHABCTBO, OTHOC-
HO ,,CeT IIPaBOCYAHMX 3aKOHA . [[pyTMM pednma, yCBOjeHY Cy 3aKOHM KOjuMa
ce ycTaBHe ofipeibe KOHKPEeTU3yjy 1 0KMBOTBOPYjy. Y pamy hemo mpyxutn
aHa/IM3y HOBUX YCTaBHMX M 3aKOHCKMX pellletba U ATV OL[€HY HbJUXOBOT KBa-
nureTta y nopehemy ca oHMMa Koja Cy 61/1a IpUMembBaHa JeljeHNjy 1 TO.
I[Ipen moueTak BUXOBe NpKUMeHe, ycyanhemo ce fa famo npensubarma ga mm
he muma a 6yny npesasnbene cmabocTy Koje Cy cTapa pellera UCIIo/baBa-
J1a y IpaKcy, OFHOCHO fa i he oHa jonpuHety nosehamwy HE3aBUCHOCTI 1
HEIPUCTPACHOCTH CPIICKOT IIpaBocybha.

Kbyune peun: HesaBucHocT cyncTBa, n3bop cyauja, Bucoku caser cyzn-
crBa (BCC), nsbop uranosa BCC-a, Perry6nuka Cp6uja, Ycras Cpouje.
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DPorde Markovi¢
Faculty of law, University of Belgrade

ELECTION OF JUDGES IN THE REPUBLIC OF
SERBIA - ANALYSIS OF NEW CONSTITUTIONAL
AND LEGAL SOLUTIONS

Summary: At the beginning of 2022, the citizens of the Republic of Serbia
adopted amendments to the 2006 Constitution, concerning the work of the
judiciary, precisely the election and status of judges and prosecutors. This is
the first change of the “Mitrovdan Constitution’, after 15 years of its applica-
tion. The changes in this part of the Constitution have been announced and
prepared for a long time, and it is not surprising that the position of judges
and prosecutors has been significantly changed.

In this regard, major changes have experienced independent bodies as
well, such as the High Judicial Council and the State Council of Prosecutors
(the new name: High Prosecutor’s Council). Due to the volume of work, the
focus will be directed toward changes concerning judges and the judiciary as
a special branch of government. In early 2023, a set of judicial laws was ad-
opted. In other words, these laws were adopted to concretize and implement
constitutional provisions. In the article, the author will provide an analysis
of the new constitutional and legal solutions and assess their quality com-
pared to those which have been applied for a decade and a half. Before the
beginning of their application, the author will dare to predict whether they
will overcome weaknesses caused by the old solutions in practice. In other
words, whether it will contribute to the increase in independence and impar-
tiality of the Serbian judiciary.

Keywords: Independence of the judiciary, election of judges, High Council

of the Judiciary (HJC), election of HJC members, Republic of Serbia, Con-
stitution of Serbia.
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bpanko JlemrranuH

MYII P. Cp6uje, Kpamepo

Kemko Huxau

KpuMuHamucTUYKO-NOMUIINjCKY YHUBEP3UTeT, beorpas

KPUTUYKN OCBPT HA HAIIPT 3AKOHA O
YHYTPAIIIBUM IIOCITIOBMMA CPBUJE

Caxerak: Kpajem 2022. rogune MYII Penry6nmke Cp6uje o6jaBuo je jas-
HY pacrpaBy 1 Ha web cTparniu o6jaByuino HanpT 3akoHa 0 yHYTpaIImbIM
nocnosuma. Ofp>KaHO je HEKOIMKO cecuja jaBHe pacnpase anu je Haupr
y6p30 HOBY4eH 13 Ipolefype. AyTopu y pafy Bpllie aHammu3y Tekcta Hamp-
Ta I7ie Y IPBOM Jie/y /1ajy OIIITU OCBPT Ha TEKCT M HEKe OIILITe CyrecTuje y
IV/bY NOOO/BIIIAbA MTPEITIOKEHNX Ofipen01. Y HaCTaBKy ayTOpM M3[Bajajy
TI0je/i1He aJIi 110 ’JIMa OUTHUje offpefi0e ¥ MHCTUTYTe aHaMu3upajyhu ux y3
IPYMEHY HOPMAaTUBHOT, JOTMaTCKOT M YIIOpeJHOIIpaBHOT MeTofa. Ha xpajy
ayTOpU 3aK/by4yjy [ia je IPEIZIOKEHOM TEKCTY HEOIIXOJHA TeMe/bHA M3MEHa
1 yckahuBame ca pefieBaHTMHIM IIPONcuMa Kako fomahum Tako u meby-
HapOJHUM.

K/by4He peun: 3akoH, IO/MNIVja, YHYTPALIbY [TOC/IOBH, JbY/ICKA IIPaBa,
Cpb6bwuja, EV.
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Branko Lestanin
Ministry of Internal Affairs, Serbia, Kraljevo
Zeljko Nika¢

Criminal and Police University, Belgrade

CRITICAL REVIEW OF THE DRAFT LAW
ON INTERNAL AFFAIRS OF SERBIA

Summary: At the end of 2022, the Serbian Mol published a public hear-
ing and published the Draft Internal Affairs Law on its website. Several public
discussion sessions were held, but the Draft was soon withdrawn from the
procedure. In the paper, the authors analyze the text of the Draft, where in
the first part they give a general overview of the text and some general sug-
gestions in order to improve the proposed provisions. In the following, the
authors single out certain, but according to them, more important provisions
and institutes, analyzing them with the application of normative, dogmatic
and comparative legal methods. At the end, the authors conclude that the
proposed text needs a thorough amendment and harmonization with the rel-
evant regulations, both domestic and international.

Keywords: law, police, internal affairs, human rights, Serbia, EU.
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Prof. dr Anita Petrovi¢
Pravni fakultet Univerziteta u Tuzli

DIGITALNI SADRZAJ KAO PREDMET UGOVORA

Sazetak: U Europskoj uniji nedavno je usvojena Direktiva (EU) 2019/770
o odredenim aspektima ugovora o isporuci digitalnog sadrzaja i digitalnih
usluga. Predmetna direktiva ureduje vrlo inovativno i jos uvijek nepoznato
podrucdje digitalnog svijeta, a to su ugovori koji za predmet imaju podatke,
tj. digitalni sadrzaj, te usluge koje omogucavaju stvaranje, obradu, pristup
i pohranu podataka u digitalnom obliku. Uvodenjem podataka u ugovore
otvoreno je novo poglavlje ugovornog prava, jer sada podaci izrazeni u di-
gitalnom obliku su stvari u prometu. Medutim, ne tako davno bila je sporna
pravna priroda npr. softvera, audio datoteka, video datoteka, aplikacijaidr., u
smislu jesu li to stvari ili usluge, buduci da su bestjelesne prirode. S obzirom
da je u svakodnevnom Zivotu digitalni sadrzaj zamijenio mnoge konvecio-
nalne stvari to je predmet rada vrlo znacajan. U radu ¢e se analizirati pojam
i pravna priroda digitalnog sadrzaja i usluga povezanih s digitalnim sadrza-
jem u svjetlu nove Direktive (EU) 2019/770.

Kljucne rijeci: Direktiva (EU) 2019/770, digitalni sadrzaj, digitalna uslu-
ga, potrosac, podaci.
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Prof. Anita Petrovié, PhD
Faculty of Law, University of Tuzla

DIGITAL CONTENT AS A SUBJECT OF A CONTRACT

Summary: The European Union recently adopted Directive (EU) 2019/770
on certain requirements concerning contracts for the supply of digital con-
tent or digital services. The Directive regulates contracts whose subjects are
data, i.e. digital content, as well as services creating, processing, access and
storage of data in digital print. Such subject of regulation is still very inno-
vative and yet unfamiliar area of the digital arena. With the introduction of
data into contracts, a new chapter of contract law has been opened, because
now data expressed in digital form are res in commercio. Nevertheless, not
so long ago the legal nature of software, audio files, video files, applications,
etc., was disputable in terms of whether they are things or services, since they
are incorporeal. Given that digital content has replaced many conventional
things in everyday life, the subject of this paper is meaningful. The paper will
analyze the concept and legal nature of digital content and services related to
digital content in the light of the new Directive (EU) 2019/770.

Keywords: Directive (EU) 2019/770, Digital content, Digital services,
Consumers, Data
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Prof. Gergely Gosztony, PhD

Faculty of Law of E6tvos Lorand University (ELTE)
Igor Popovi¢, MA

Faculty of Law, University of Banjaluka

SOCIAL MEDIA AND PUBLIC OFFICIALS -
CENSORSHIP AND FREEDOM OF EXPRESSION

Summary: The Internet, as an unprecedented medium for communication,
offers an extraordinarily opportunity for freedom expression. Thus, it comes
as no surprise that politicians and public officials use various online services,
including social media, for their professional and public activities. Public of-
ficials interact with public via social media. Such interaction includes various
features of social media, such as shares, blocks, deleting comments, excluding
an option to reply on posts, etc. The article analyzes such interaction of public
officials according to human rights law and freedom of expression standards.
Authors argue that utilization of these online communication tools might lead
to censorship, denying public the freedom of expression, including the right
to receive information and to participate in public debate.

Keywords: Online Freedom of Expression; Online Speech; Internet; So-
cial media; Censorship; Twitter; Facebook
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Prof. dr Gergely Gosztony

Pravni fakultet Univerziteta Lorand Etvo$
Igor Popovi¢, ma

Pravni fakultet Univerziteta u Banjoj Luci

DRUSTVENE MREZE I JAVNI ZVANICNICI:
CENZURA I SLOBODA IZRAZAVANJA

Sazetak: Internet, kao do sada nezapamceno sredstvo komuniciranja, nudi
velike mogu¢nosti za slobodu govora. Zato i ne ¢udi da politi¢ari i javni zva-
ni¢nici koriste razlicite usluge na internetu, uklju¢ujuci drustvene mreze, za
svoje profesionalne i javne aktivnosti. Putem drustvenih mreza zvanicnici
opste sa javnoscu. Takva komunikacija ukljucuje koristenje razli¢itih opcija
(alata) na drustvenim mrezama, poput dijeljenja sadrzaja, blokiranja nekog
naloga ili nekog sadrzaja, brisanja komentara, isklju¢ivanja opcije odgovara na
objave zvani¢nika i sl. Clanak analizira takvu interakciju izmedu zvani¢nika
i javnosti u odnosu na standarde zastite ljudskih prava i slobode izrazavanja.
Autori smatraju da upotreba navedenih online alata komuniciranja moze do-
vesti do cenzure, uskracujuci javnosti slobodu govora, ukljucujuci pravo na
pristup informacijama i pravo na ucestvovanjem u javnom debate.

Kljucne rijeci: Sloboda izrazavanja na internetu; Online govor; Internet;
Drustvene mreze; Cenzura; Twitter, Facebook
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Doc. dr DZenana Radoncié¢
Faris Muratovic
Pravni fakultet Univerziteta u Zenici

I1ZAZOVI ZASTITE PRAVA INTELEKTUALNOG
VLASNISTVA U KONTEKSTU RAZVOJA
VJESTACKE INTELIGENCIJE

Sazetak: Vjestacka inteligencija (eng. artificial intelligence, skr. AI) pred-
stavlja polje unutar kompjuterskih nauka koje dozivljava ubrzan razvoj u
posljednjih nekoliko godina, te obuhvata pojmove kompjuterskog ucenja,
obrade teksta, obrade govora, robotike i kompjuterskog vida i prepoznavanja.
Jedan od najrevolucionarnijih aspekata vjestacke inteligencije je mogucnost
automatiziranja zadataka i postupaka, gdje vjestacka inteligencija putem una-
prijed postavljenih pravila i baze podataka, samostalno obavlja zadatke za koje
se nekada smatralo da su samo ljudi sposobni da ih obavljaju. Implementacija
ovog aspekta vjestacke inteligencije ima ocigledan i znacajan uticaj na sko-
ro sve industrije, od zdravstva, preko financija i proizvodnje do umjetnosti,
umnog stvaralastva i intelektualnih tvorevina. Preliminarne procjene ukazuju
da ¢e do 2025. godine ¢ak 90% sadrzaja dostupnih na internetu biti generisani
od strane sistema vjestacke inteligencije. Ovaj trend predstavlja izazov i pita-
nje od klju¢nog znacaja za pravo intelektualnog vlasnistva, kako bi, sa jedne
strane, koristenje tehnologija vjestacke inteligencije bilo humanisticki usmje-
reno, uz minimiziranje rizika zloupotrebe, a sa druge strane oc¢uvala funkcija
zastite i podsticaj stvaranja novih tvorevina prava intelektualnog vlasnistva.
Rad ima za cilj da predstavi dinamicki odnos izmedu vjestacke inteligencije
i prava intelektualnog vlasnistva, te modalitete zastite prava intelektualnog
vlasnistva u kontekstu razvoja vjestacke inteligencije na podlozi komparativ-
ne pravne analize i inicijativa u okviru Evropske unije.

Kljucne rijeci: pravo intelektualnog vlasnistva, autorsko pravo, pravo in-
dustrijskog vlasnistva, Al vjestacka inteligencija, ChatGPT.
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Prof. DZenana Radonc¢ié, PhD
Faris Muratovic
Faculty of Law, University of Zenica

CHALLENGES OF INTELLECTUAL PROPERTY
RIGHTS PROTECTION IN THE CONTEXT OF
ARTIFICIAL INTELLIGENCE DEVELOPMENT

Summary: Artificial intelligence (AI) is a field within computer science
that has experienced incredibly rapid development in the last few years, and
covers a number of terms, including computer learning, text processing,
speech processing, robotics, and computer vision and recognition. One of
the most revolutionary aspects of artificial intelligence is the possibility of
automating tasks and processes, where artificial intelligence, through pre-set
rules and a data set, independently performs tasks that were once thought
only humans were capable of performing. The implementation of this aspect
of artificial intelligence has an undeniable impact on almost all industries,
from health care, through finance and manufacturing to art, creative and
intellectual creations. Preliminary estimates indicate that by 2025, as much
as 90% of the content available on the Internet will be generated by artifi-
cial intelligence systems. This trend represents a challenge and issue of key
importance for intellectual property law, so that on the one hand the use of
artificial intelligence technologies is human-centric, while minimizing the
risk of abuse, and on the other hand, it continues to preserve the function of
protection and the incentive to create new works within intellectual proper-
ty law. The aim of this article is to present the dynamic relationship between
artificial intelligence and intellectual property law, and the modalities of pro-
tection of intellectual property rights in the context of the development of
artificial intelligence on the basis of comparative legal analysis and initiatives
within European Union.

Keywords: Intellectual property law, Copyright, industrial property law,
Al, artificial intelligence, ChatGPT.
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Doc. dr Ajna Jodanovi¢
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PUT PREMA EVROPSKOJ] DEKLARACIJI O DIGITALNIM
PRAVIMA I PRINCIPIMA ZA DIGITALNU DECENIJU:
VRIJEDNOSTI EVROPSKE UNIJE I LJUDSKA PRAVA
KAO IMPERATIV DIGITALNE TRANSFORMACIJE

Sazetak: Vizija digitalno izmijenjene Evrope do 2030. godine u skladu sa
vrijednostima Evropske unije predstavljena je u martu 2021. godine u komu-
nikaciji Evropske komisije pod nazivom “Digitalni kompas 2030: evropski put
za digitalnu deceniju®. Evropsko vijece je u svojim zaklju¢cima od 25. marta
2021. godine naglasilo vaznost digitalne transformacije za rast, prosperitet,
sigurnost i konkurentnost Evropske unije, te je takoder prepoznalo komuni-
kaciju Komisije kao vazan korak prema odredivanju digitalnog razvoja Evrope
za narednu deceniju. Evropska komisija je 26. januara 2022. godine predlozila
Evropsku deklaraciju o digitalnim pravima i principima za digitalnu deceni-
ju, koju su na najvisem politickom nivou 15. decembra 2022. potpisali Vijece,
Evropski parlament i Komisija. Osnovni ciljevi ovog istrazivanja se ogledaju u
analizi i ocjeni relevantnosti Deklaracije kada je rijec o zastiti ljudskih prava i
demokratskih vrijednosti u digitalnom dobu. Ovaj rad ¢e naglasiti da znacaj
Evropske deklaracije o digitalnim pravima i principima nije samo unutrasnji,
vec i globalni, jer Deklaracija odrazava namjeru Evropske unije da obezbijedi
globalni model zastite prava i sloboda u digitalnom dobu. Rezultati istrazi-
vanja ¢e pokazati da Deklaracija jaca primarnu ulogu Povelje Evropske unije
o temeljnim pravima u digitalnom dobu, te da se sa razlogom mozZe posma-
trati kao referentni dokument za buduce djelovanje Unije u odnosu na njenu
digitalnu transformaciju.

Kljucne rijeci: Evropska unija, Evropska deklaracija o digitalnim pravima
i principima, digitalna transformacija, ljudska prava, demokratske vrijednosti.
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THE ROAD TOWARDS THE EUROPEAN DECLARATION
ON DIGITAL RIGHTS AND PRINCIPLES FOR
THE DIGITAL DECADE: VALUES OF THE
EUROPEAN UNION AND HUMAN RIGHTS AS AN
IMPERATIVE OF DIGITAL TRANSFORMATION

Summary: The vision for a digitally transformed Europe by 2030 in line
with the European Union (EU) values was presented in the European Com-
mission’s communication “2030 Digital compass: the European way for the
Digital Decade” on March 2021. The European Council underlined the im-
portance of digital transformation for EU’s growth, prosperity, security, and
competitiveness, as well as for the well-being of our societies in its conclusions
of 25 March 2021, and also identified the Commission’s communication as
an important step towards mapping Europe’s digital development for the next
decade. In January 2022, the Commission proposed the European declara-
tion on digital rights and principles for the digital decade, which was signed
at the highest political level on 15 December 2022 by the Council, the Euro-
pean Parliament, and the Commission. The main goals of this research are
reflected in the analysis and evaluation of the relevance of the Declaration
when it comes to the protection of human rights and democratic values in
the digital age. This paper will underline that relevance of the Declaration is
not just internal, but also global, because it reflects the intention of the EU to
provide a global model for the protection of rights and freedoms in the digi-
tal age. The research results will also show how the Declaration enhances the
primary role of the European Charter of Fundamental Rights in the digital
age and that it can rightly be seen as a reference document for the future ac-
tivities of the EU on any digital topic.

Keywords: European Union, European Declaration on Digital Rights and
Principles, Digital transformation, Human rights, Democratic values.
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THE LEGAL ASPECTS OF INTRODUCTION
OF A DIGITAL RUBLE IN RUSSIA

Summary: After digital ruble was announced in 2022, it has already caused
serious discussions regarding its legal nature, status and turnover specifics.
Designed as an alternative to decentralized digital currencies, the digital ruble
was supposed to become a new form of money along with cash and non-
cash alternatives. However, the draft law on digital ruble, which was initially
approved by the State Duma in March 2023, appeared to reflect more tradi-
tional approach, which makes digital ruble related to the electronic money
introduced several years ago within the national payment system. At the same
time, it is necessary to analyze the essence of the digital ruble and assess its
applicability for transnational payments in the context of wide-scaled sanc-
tions imposed on Russia and Russian entities. These issues (along with other)
are supposed to be covered within the paper.

Keywords: Digital ruble, digital currencies, Crypto-currencies, Central
Bank, cashless payments
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Anexcej Cepena
OunaHcujcku yHuBep3utet npu Brnagu Pycke ®epepannje

ITPABHU ACITEKTU YBO'BEIbA
IOIVUTVTATHE PYB/BE Y PYCUJU

Caxkerak: Hakon mTo je gurnranna pybpa yBenena 2022, roguHe, movese
Cy 030W/pHE pacIpaBe O HBbEeHOj IIPABHOj IPUPOAHU, CTATYCy U crenyudnd-
HOCTMMa IIpoMeTa. [InsajHupana Kao ajiTepHaTHBa IeLleHTPaT30BaHNM
IUTYTATHYM Ba/lTyTaMa, AUTUTAIHA py0sba je Tpebaso ja mocTaHe HOBY 0O/INK
HOBIIA 3aje[JHO Ca TOTOBMHCKMM U 6€3TOTOBMHCKYM ajITepHaTuBaMa. Meby-
TUM, YVMHMK ce Ja Haupr 3akoHa o gurnramHoj py6eu, Koju je mpBoOUTHO
omo6pmna JIp>xaBHa gyma y MapTy 2023. rofnHe, ofpakaBa TpagMUIMOHa -
HVIjJ IIPUCTYII, 2 KOjU IIOBe3yje JUTUTATIHY pyO/by ca eeKTPOHCKUM HOBIIEM
KOjJ je yBeJleH IIpyje HEKONMMKO rOJMHA Y OKBMPY HallMOHA/IHOT IIJITATHOT
cucrtema. VicToBpeMeHO, HEOIIXOIHO je aHaMU3UPATU CYIUTUHY AUTUTATHE
py6/be 11 IPOLVIjeHN T IbeHYy IPUMjeH/bYBOCT 3a TPAHCHAI[MOHA/IHA ITahama
Yy KOHTEKCTY IIMPOKMX CaHKLMja yBefeHuX Pycujn n pyckum cybjektuma.
Osa nurama (3ajefHo ca ocramMa) he 6uru o6pabhena y oBom pedepary.

Kibyune pujeun: [lurnranHa py6/ba, IUrnTanHe BaayTe, KPUITOBAJIYTE,
Llentpanna 6aHka, 6e3roTOBMHCKO Inaharbe.
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IIpod. np Bojan Munucasbesuh
I[IpaBHu ¢axynrer YHuBepsutera y beorpany

ERGA OMNES OBABE3E 1 KPMI3A CYBEPEHUTETA
OPKABA'Y MOJEPHOM MEBYHAPOJHOM ITPABY

Caxkerak: Y pajy ce aHa/jm3upa rnocrojame cse Beher 6poja Hopmu ca
erga omnes fiejcTBOM y MehyHapoHOM IpaBy Koje yTHUYY Ha Cy)Kekbe CyBe-
peHuTtera ap>xaBa. MehyHnapopHa 3ajenHuna ce kpehe y npaBiy usrpagme
YHUBep3aHOT [TopeTKa 1ITo norabha Tpapuionanto cxsaheny cyBepenoct
Ip>KaBa.

AyTop nmax/puBO aHaMM3Mpa epeKatT HopMIpamba 1 KOHCTAaHTHY TEXbY
3a yCIOCTaB/batbe PeXMMa IPeKO KOTEHTHMUX HOPMM LITO MO>XKe IOTOfIN-
i Y Behoj Mepy cyBepeHUTeT MamuX Ap>KaBa. Y TOM CMUCTY KPUTUYKH Ce
ob6pabyje ckopaiumyu pay Komucuje 3a Mel)yHapogHO IIpaBo 1 1ajy KOHKpETHM
npepnosu de lege ferenda. AyTop ce y pazsy 3anmake 3a IpoHaIaxeme Ipa-
BEJIHOT pelllerba Y paBHOTeXe 13Mel)y olrpaByiane morpebe 3a yCTaHOB/bEHEM
YHUBep3aTHOT CHCTeMa OIIITIX HOPMY Y MHTepeca MOojeAMHAYHNUX Ap>KaBa
KOjU je MMaHeHTHO oberexxje MeyHapoiHOT ITpaBa 1 Koje je IpefCcTaB/beHO
KPO3 CYBEpPEeHUTET pKaBa.

Kbyune peun: Erga omnes o6aBese, CyBepeHOCT Ap>kaBa, KOTeHTHE HOP-
Me.
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Prof. Bojan Milisavljevi¢, PhD
Faculty of Law, University of Belgrade

ERGA OMNES OBLIGATIONS AND
CRISIS OF STATES’ SOVEREIGNTY IN
CONTEMPORARY INTERNATIONAL LAW

Summary: The paper analyzes the existence of an increasing number of
erga omnes rules in in international law. Such phenomenon narrows the sov-
ereignty of states. The international community is creating a universal order
which has an adversary effect on the traditional concept of the sovereignty
of states.

The author carefully analyzes the effect of rule making process and the
constant tendency to establish a regime through cogent norms, which can
affect the sovereignty of small states to a greater extent. In this sense, the re-
cent work of the International Law Commission is critically reviewed and
the author suggests de lege ferenda solutions. In the paper, the author advo-
cates for finding a fair solution and a balance between the legitimate need to
establish a universal system of general rules and the interests of individual
states which are an immanent feature of international law and which are rep-
resented through the sovereignty of states.

Keywords: Erga omnes obligations, State sovereignty, Peremptory norms.
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ITIpod. np Marej CaBuh

@akynTeT NONUTUYKMUX HayKa YHUBep3nuTeTa y bamoj Jlyun

MELYHAPOJHOIIPABHU ITIOPEJAK Y 21. BUJEKY;
HEKA O] TEOPUJCKUX IIMTAIbA OJHOCA
OPKABE I MEBYHAPOJHOT ITPABA

Caxkerak: Y 0BOM pajy ayTop ce 6aByM OCHOBHUM IIpOOIEMIIMA Y B3N
onpehema, mpaBHe IpUpoOfe, CTPYKTYpe 1 GyHKIMOHNCaka MehyHaporHo-
IIPAaBHOT IIOPETKA Ca HAIJITACKOM Ha aKTYEJIHO CTarbe y IIPBUM JielleHMjaMa
21. Bujexa. C fjpyre cTpaHe, aHAJIM3Mpa Ce CBEIPUCYTHA clipera nsmebhy
yHyTpaumer (Ip>KaBHOT) 1 MehyHapopHOr ImpaBa Ka0 HOPMAaTUBHOT Jiyije-
nma MehyHapomHOIIpaBHOT HOpeTKa. Jako je BpeMeHCKM OKBMP OBOT paja
IIOCTaB/beH Y IIpBe flelleHuje 21. BujeKka, HeOXOQHO je 6110 y3eTn y 06-
31p, KaKO eIoXy K/IaCHYHOT, TaKO 1 eII0XY MOfiepHOT MehyHapopgHor npasa.
Hanwme, jour o mepropa kimacudHor Meh)yHapogHOT IIpaBa, 11a 10 JaHaC y aKa-
IEeMCKJM KPYTOBJMa Ce BOJIe PaclipaBe O KapaKTepy, HOPUjeKIy, KBaTUTETY,
HeJ0CTalJIMa I OTPaHNYEIbIMA, 1 YaK U [TOCTOjatby, OTHOCHO HEIIOCTOjarby
MebyHapomHOIIpaBHOT HOpeTKa. Y TOM KOHTEKCTY IIpaBHA TeOplija CBe Bplje-
Me, € je[fHe CTpaHe ocLyInpa usMeby ujeaHuX CTaHOBUIITA, KOja VICYBHIIIIE
OIVIIY YTONMjCKMM KOHCTPYKIMjaMa ¥ peanntepa Mel)yHapofHOT >KIMBO-
Ta, C Apyre CTpaHe ycrocTas/bajyhu riepuira npema Kojuma MehyHnaponso
IIpaBO rOTOBO Jia U He nocToju. [IpeBacxomHy Lnsb OBOT pajia je ia ce ofpe-
e ¥ ICTAKHY II0jefiiHe 3Ha4YajKe Koje Cy Off BEIMKE BAXXHOCTH 32 aKTYE/THO
CTame y OKBUPY Mel)yHapogHompaBHoOTr opetka. Ha mpBom MjecTy paju ce
o ogpehemy ocHOBHUX eneMeHaTa MelyHapOZHOIIPaBHOT TOPETKA, HETrOBOT
II0JI0K3aja M OfTHOCA IIpeMa JIP>KaBHOIIPABHOM IIOPETKY, KAaO ¥ IepCIeKTN-
BU JlajbeT pa3Boja, Te MOryhHOCTIMa 3a IIpeBa3uIaXerbe ITT00aTHe Kpu3e y
CaBpeMEHMM M3a30BMMa KOjU Cy IPUCYTHMU.

Kbyune pujeun: IIpaBun nopemax, MehynapogHonpaBHu nopepax,
[IpaBHu ob6jextnBMU3aM, Mebhynapoguu BoryHTapusam, CTpykTypanusam,
Yuyrpamme npaso, [IpxaBa, Cysepenuret, [Ipasna curypnocr, IIpumje-
Ha ITpaBa.
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Prof. Matej Savi¢, PhD
Faculty of Political Sciences, University of Banjaluka

INTERNATIONAL LEGAL ORDER IN 215" CENTURY:
CERTAIN THEORETICAL ISSUES OF THE
STATE - INTERNATIONAL LAW RELATION

Summary: In this paper, the author deals with the fundamental problems
related to the definition, legal nature, structure and functioning of the Inter-
national Legal Order with an emphasis on the current situation in the first
decades of the 21st century. On the other hand, the omnipresent bond between
Domestic (state) and International Law as a normative part of the Interna-
tional Legal Order is analyzed. Although the time frame of this paper is set
in the first decades of the 21st century, it was necessary to take into account
both the era of Classical and the era of Modern International Law. Namely,
since the period of Classical International Law, and until today, there are de-
bates in academic circles about the character, origin, quality, shortcomings
and limitations, and even the existence or non-existence of the International
Legal Order. In this context, legal theory all the time oscillates, on the one side
between ideal viewpoints, which resemble utopian constructions, and on the
other, verity of international life, establishing viewpoints according to which
International Law almost does not exist. The overriding goal of this work is
to determine and highlight certain features that are of great importance for
the current situation within the International Legal Order. In the first place,
it is about determining the fundamental elements of the International Legal
Order, its position and relationship to the National (domestic) Legal Order,
as well as the perspective of further development, and the possibilities for
overcoming the global crisis in the contemporary challenges that are present.

Keywords: Legal order, International legal order, Legal objectivism, Inter-

national voluntarism, Structuralism, Domestic law, State, Sovereignty, Legal
certainty, Law in practice.
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Op Jenuna Toppannh
VucturyT 3a MmehyHaponHy monuTuky u npuspeny, beorpan

MEBYHAPOJHOIIPABHU CYBJEKTUBUTET-
A JIN JE BPEME 3A TPAHCOOPMAILINJY?

Caxerak: JegHa off TBopeBMHa BecTdanckor MupoBHOT copasyma je
caBpeMeHU cucteM MelyHaponHor paBa, IpeMa KojeM Cy ipyKaBe Cy6jeKTn
MmebynapopHor npasa. HacTankoM 11 pasBojeM MehyHapogHOT yapy>KnBama,
CBOjCTBO CybjeKTa MehyHapogHOr ITpaBa ce peHoCcK 11 Ha MehyHapopHe op-
raHusanyje. Y MehyHapogHIM ofHOCHMA CBe IPYCYTHMja IOCTaje aKTMBHOCT
He[p)KaBHMX akTepa. HepykaBHY akTepy Oy T HEB/IAHNX OPraHM3aINja,
T0jefiHIIa ¥ MYITUHALMOHATHYX KOMIIaHMja BpIle YTHIAj Ha pa3Boj Meby-
HapOJHOT ITpaBa 1 TOKoBe Meh)yHaponHux ogHoca. HenpskaBHu akTepy nmajy
cBOjcTBO 0b6jexTa MehyHaponHor mpasa. C ipyre cTpaHe, 3axBabyjyhu pac-
Tyhem yTuijajy Ha mehynaponHoj apenn, mocTeneHo cTU4Yy KapaKTepUCTUKeE
Koje ce MoOTy mpumucatu cybjektuma Mehynaponnor npasa. Pay pasmarpa
Ia i je BpeMe 3a TpaHchOpMaIujy nojMa MehyHapogHOIIpaBHOT Cy6jek-
TUBMUTETA. VICOUTYjy ce pasmMyuuTy IpaBLM [el0Balba Hef[pXKaBHUX aKTepa
¥ BbJIXOB OJHOC Ca Ip>KaBOM. AHa/IM3Mpa ce 1 IoBpeMeHa HeMoh [ipxxaBe y
OJTHOCY Ha HefIp)KaBHe aKTepe, T0ce6HO Kajia je ped 0 HeB/IaJVIHUM OpTaHN-
3alyjaMa M MyITVHALMOHATHMM KoMIIaHujaMa. Paj 3ak/bydyje fa je mojam
MebyHapogHONIpaBHOT Cy6jeKTUBNUTETa CIIPEMaH 3a MPOLIMPere 1 Mpua-
rohaBame 3axTeBMMa caBpeMeHOr cBeTa. Kao Hajeha mpempeka Ha oBoM
Iy TY, jaB/ba Ce HeAOCTATaK OMUTNYKE BOJbe IP>KaBa.

Kmbyune peun: mehynapogHonpaBuu cybjekTusBureT, MehyHapopmHo

IIPaBO, HEP>KaBHU aKTEPH, APrKaBa, HEB/IaIVIHE OpraHM3altje, [10je1Hall,
MY/ITHHAIMOHA/IHE KOMIIaHuje, TpaHCchopMaIyja.
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Jelica Gordanié, PhD
Institute for International Politics and Economy, Belgrade

INTERNATIONAL LEGAL PERSONALITY - IS
IT TIME FOR TRANSFORMATION?

Summary: One of the products of the Peace of Westphalia is the modern
system of international law, which considers states as subjects of internation-
al law. With the emergence and development of international association and
cooperation, international organizations acquire an international legal per-
sonality as well. The activity of non-state actors is becoming very important
in international relations. Non-state actors such as non-governmental organi-
zations, individuals and multinational companies influence the development
of international law and international relations. Non-state actors are objects
of international law. On the other hand, having in mind their growing influ-
ence in the international arena, they are gradually acquiring characteristics
attributed to the subject of international law. The paper analyzes whether it
is time for the transformation of the concept of international legal subjectiv-
ity. Different directions of action of non-state actors and their relationship
with the state are examined. The occasional impotence of the state in relation
to non-state actors is also analyzed, especially when it comes to non-govern-
mental organizations and multinational companies. The paper concludes that
the concept of international legal personality is ready for expansion and ad-
aptation to requirements of the modern world. The prime obstacle on this
path is going to be the lack of political will of the states.

Keywords: International legal personality, International law, Non-state

actors, State, Non-governmental organizations, Individual, Multinational
companies, Transformation.
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Huxona Crankosuh
[IpaBHu ¢axynrer YHusepsutet y beorpany

OUIITIOMATUJA EBPOIICKE YHUJE

Caxxerak: Paj ananusupa gunnomarcku cucreM EBporicke yHuje y KOH-
TEKCTY JUIUIOMATCKUX aKTMBHOCTY YCMEPEHUX KaKO BaH, ajyl U YHyTap
YHuje. XpOHONMOWIKY IIOCMATPAHO, ayTOP aHAIN3Y Be3yje 3a Iepuoj;, HAaKOH
IoHOIIewa yropopa u3 JIucaboHa, sagpxasajyhu aHanmsy us npeTxofHOr
HIep1ofia jeANHO Ha 3ajefHIYKOj CIIO/bHOj U 6e36eJHOCHO] MONNTULIN YHIje,
a 113 pasjora jep je TMM YTOBOPOM IreéHepJCaH HOPMATMBHMI IIPOCTOP 3a YCIIO-
cTaB/bambe EBporicke ciyx6e 3a cro/pHy akiujy u Bucokor npefcraBHuKa
Kao (popMaTHO HajBKHMjUX MOZIEPHUX JUIUIOMATCK/X aKTepa OBE OpPTaHM-
3anmje. AyTop aHanusupa 1 EBpoIcku caBeT Kao KOJIETMjaaHo Te/lo y Ynjoj
HaJlZIeKHOCTH je popMmupame cro/bHe nonutuke YHuje. Konayno, aytop
aHa/M3Mpa OfHOC O1IaTepante AuIioMaryje EBporicke yHuje v lbeHuUX 4a-
HIII, a HAPOYMUTO Y KOHTEKCTY CTa/IHUX AUIIOMATCKMX MUCHja caMe YHIje,
any U HEeHMX JpKaBa YIaHNIA.

Kipyune peun: qunnomaruja, EBponcka yuuja, EBporicka cimy»x6a 3a criorm-
Hy aKuujy, Bucokn npencraBHuK, EBpornckn caser
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Nikola Stankovi¢
Pravni fakultet Univerziteta u Beogradu

DIPLOMACY OF THE EUROPEAN UNION

Summary: The paper analyzes the diplomatic system of the European
Union in the context of diplomatic activities directed both outside and in-
side the Union. Viewed chronologically, the author links the analysis to the
period after the adoption of the Treaty of Lisbon, keeping the analysis from
the previous period only on the Common Foreign and Security Policy of the
Union, and for the reason that the treaty generated a normative space for the
establishment of the European External Action Service and the High Rep-
resentative as a formal the most important modern diplomatic actors of this
organization. The author also analyzes the European Council as a collegial
body whose competence is the formation of the Union’s foreign policy. Fi-
nally, the author analyzes the relationship between the bilateral diplomacy
of the European Union and its members, especially in the context of perma-
nent diplomatic missions of the Union itself, but also of its member states.

Key words: diplomacy, European Union, European External Action Ser-
vice, High Representative, European Council
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Denis KnezZevic¢
Pravni fakultet Univerziteta u Beogradu

ULOGA DRZAVA LATINSKE AMERIKE
U USPOSTAVLJANJU RAVNOTEZE U
MEDUNARODNIM ODNOSIMA

Sazetak: Polazeci od hipoteze neutralnog polozaja drzava Latinske Ame-
rike u aktuelnim svetskim previranjima, kao i njihovu ekonomsku saradnju
sa Narodnom Republikom Kinom rad pokusava da prikaze verovatan pra-
vac uspona ovih drzava kada je u pitanju njihov uticaj na svetskoj politickoj
sceni. Projekcija saradnje medu samim ¢lanicama MERCOSUR-a ali i porast
uloge pre svega Brazila na ekonomskom prostoru BRIKSA, ali i potencijal-
no ¢lanstvo Argentine u ovoj organizaciji posebno su razmotrene u ovom
radu. Zajednicko kulturno- istorijsko naslede ve¢ine zemalja Juzne Amerike
i ¢injenica da ove drzave imaju zajednicku kolonijalnu proslost verovatno ¢e
doprimeti jacoj integraciji regiona. Politicka istorija regiona, kao i istovreme-
ni uspon i kontinuitet levice uz stabilizaciju politicke klime te relativno jasna
podela na levicu i desnicu uz povecenje znacaja principa suverensoti u spolj-
noj politici zemalja regiona doprinece da ¢e Juzna Amerika kao region postati
ravnopravan partner u kreiranju buduc¢eg multipolarnog sveta.

U posebnom delu razmatra se ekonomska uloga regiona, koja ako po-
gledamo investicije, strana ulaganja, strukturu prihoda kao i devizni priliv
pokazuje jasno oslanjanje na dve drzave Sjedinjene Americke Drzave i Kinu.
Uticaj Rusije u ovom regionu nece biti zanemariv, posebno ako se uzme u ob-
zir njena podrska politickim rezimima u Venecueli i Nikaragvi, ali i na Kubu
kao i moguce buduce povecenje broja stalnih ¢lanica Saveta bezbednosti na-
terace Rusiju da uspostavi blize odnose sa ovim regionom. Ako se uzme u
obzir sve navedeno izgleda da svet viSe nece biti isti i da ¢e medunarodna
politicka scena dobiti jo$ jednog aktera od cije ¢e volje mnogo toga zavisiti.

Kljucne reci: spoljna politika, ravnoteza snaga u svetu, Latinska Ameri-
ka, medunarodni odnosi, Brazil, Argentina.
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Denis KnezZevic¢
Faculty of Law, University of Belgrade

THE ROLE OF LATIN AMERICAN
STATES IN ESTABLISHING BALANCE IN
INTERNATIONAL RELATIONS

Summary: Starting from the hypothesis of a neutral position of Latin
American countries in current situation world turmoil, as well as their eco-
nomic cooperation with People’s Republic of China this paper tries to show
likely direction of the rise of these states when it comes to their influence on
world political stage. Projection of cooperation among MERCOSUR mem-
bers themselves, but also an increase in role of Brazil in the BRICS economic
space, but also potential membership Argentina in this organization is consid-
ered separately in this paper. common cultural the historical heritage of most
of countries of South America and fact that these countries have something
similar such as colonial past, will probably contribute to a stronger integra-
tion of the region. Political history of this region, as well as simultaneous rise
and continuity of left with the stabilization of political climate and a relative-
ly clear division into left and right with an increase in the importance of the
principle of sovereignty. Joint policy of the countries of region will contribute
to fact that South America as a region will become an equal partner in creat-
ing the future multi-polar world. In a separate part, the economic role of the
region is discussed, which we will look at investments, foreign investments,
income structure as well as foreign exchange inflow shows a clear reliance on
two countries, the United States of America and China. There will be no Rus-
sian influence in this region. Negligible, especially considering its support for
political regimes in Venezuela and Nicaragua, but also in Cuba, as well as a
possible future increase in the number of permanent members of the Secu-
rity Council will force Russia to establish closer relations with this region. If
taken in taking into account all of the above, it seems that the world will no
longer be the same and that international political scene will get another ac-
tor on whose will a lot will depend.

Keywords: Foreign policy, Global balance of powers, Latin America, In-
ternational relations, Brazil, Argentina.
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Hemama [Tanmnosuh
[TpaBuu paxynrer MerarpeHy yHUBep3UTETa

XYMAHVTAPHA MHTEPBEHIINJA 'Y
MELYHAPOJHOM IIPABY HA ITPIMEPY
HJOTABAJA'Y PEIIYB/INIOU TPEHAIU

Caxkerak: Y cKIajly ca 30MBamUMa y CBETY 1 PaTHOT BUXOPa Ha UCTOKY
CTapoTr KOHTMHEHTA MHCTUTYT XyMaHUTApHE NHTEPBEHIMje IOHOBO je J10-
IIa0 y LieHTap maxwe. Paj je mocseheH oBOM BeoMa KOMIUIEKCHOM IIOjMY Y
MelyHapomHOM IpaBy KOju KpO3 IPOLITIOCT IPATH HOCTA KOHTpaBep3n. Y
pany he 6utu o6paleH ocHOBHU I10jaM XyMaHUTapHEe UHTEPBEHLNje, IbeHN
e7IeMEeHTH, Ha4lH crpoBohema kao u nopeheme ca arpecujom kao MehyHa-
popmHUM KpuBMYHUM AenoM. LlenTpanuu feo paga ogaocuhe ce Ha gorabaje
Koju cy ce 1983. rogune ogurpamu y Perry6muy [penann. Hanme, y okTo-
Opy oBe TOfiMHe HaBpIIIaBa Ce TAYHO YeTUPU JielieHuje off Kako cy CjennmeHe
Amepnuxe [Ip>kaBe, IIOJ] I3TOBOPOM XYMaHUTAPHNX Pa3Jora, M3BpIIN/Ie MH-
Basujy Ha IpeHany kojy je Tajja ocyamo ckopo unras cBeT. Pasmorpuhe ce
morabaju Koju cy mpeTXoayIn 0BOj XyMaHUTApHOj MHTEPBEHIM)H, 3aTUM
caM TOK ollepanje, peakiuja MehyHaponHe 3ajeqHuiie 1 cBeTa Kao 1 I10-
ClIefuIie Koje je oBa oIlepalyja uMaa o MehyHapopgHe ogHOCe Y IeproOny
tajgaumer XnagHor pata. Onepanyja y [peHaay mosHaTa nog mmdpoBaHuM
VIMEHOM ,, XUTaH Oec” MMaJia je JajeKoceXKHe MOC/IeiMIe IT0 CBET IITO je CaMo
IOIIPMHEJIO NI0jaYaBatby TeH3Nja 1 3a0lITpaBamy Beh JielieHnjaMa 3aTerHy-
TUX OffHOCa M3Mehy kanmuTamicTiakor 3amazia 1 KOMyHUCTUYKOT VIcToKa.

Kbyuyne peun: XymannrapHa uHTepBeHyja, Penyommka Ipenana, Cje-

numeHe AMmepuuke [Ip)xaBe, MHBa3uja, arpecuja, mehyHaponHo npaso,
mehyHaponHu ogHOCH.
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Nemanja Danilovi¢
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HUMANITARIAN INTERVENTION IN INTERNATIONAL
LAW IN THE CASE OF REPUBLIC OF GRENADA

Summary: Following the recent events in the world and the whirlwind of
war in the east of the old continent, the concept of humanitarian intervention
has once again come into the spotlight. The paper is dedicated to this very
complex concept in international law, which has been accompanied by many
controversies throughout the past. The paper deals with the basic concept of
humanitarian intervention, its elements, and the method of implementation,
as well as a comparison with aggression as an international crime. The cen-
tral part of the paper refers to the events that took place in the Republic of
Grenada in 1983. Namely, in October of this year, it will be exactly four de-
cades since the United States of America, under the excuse of humanitarian
reasons, invaded Grenada, an action condemned by almost the entire world.
The author elaborates on the events that preceded this humanitarian inter-
vention, the course of the operation itself, the reaction of the international
community and the world, as well as the consequences that this operation
had on international relations during the period of the Cold War. The oper-
ation in Grenada, known under the code name Operation Urgent Fury, had
far-reaching consequences for the world, which only contributed to intensi-
tying tensions and sharpening the decades-long strained relations between
the capitalist West and the communist East.

Keywords: Humanitarian intervention, Republic of Grenada, United States
of America, Invasion, Aggression, International law, International relations.
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®unun Hosakosuh

Anexcej aymh
[IpaBHu ¢axynrer YHuBep3utera y bamoj JIyun

KPU3A B/IAJABVHE IIPABA'Y
MEBLYHAPOJHOM KOHTEKCTY

Caxxerak: BnajlaBiHa npaBa je C/10)KeH KOHIENT KOju UCIIUTYjy pas/iu-
4uTe [PyLITBeHe HaykKe. [eHepaHO ce cXBaTa Kao CKyI (GyHAaMeHTaTHUX
IPUHIVIIA KOjI JIe)Ke Y OCHOBY IO3UTUBHOT IIpaBa M TPaJUIVIOHAIHO Ce
CMaTpa [OBEe3aHVM Ca KOHIIeNITIMA YyCTaBHOCTI U Bakema Ipasa. MehyTum,
IpUMjeHa BIajjaByHe IpaBa y MehyHapogHOM KOHTEKCTY je TeXa, IOIITO
MehyHapoHa yCTaBHOCT He IIOCTOj1, @ TEPMIH Ce YITTaBHOM KOPUCTH 3 IO~
mTOBame MelyHapogHOTr ITpaBa WM TPOMOLIMjY BlIalaBUHe IIpaBa y CBUjeTy
Koju ce rmobanusyje. Ilop koHuentom MelyHapopiHe BlajaBuHe Ipasa, Tpe-
6amo 6u noxpasymujesatu obaBesy fa ce ofpehenn cybjektu moBuHyjy n
HOLITY]y IpaBya MehyHapogHOT mpaBa. Ypkoc popmMupamy MehyHapogHmx
OpraHmsaIyja ca IbeM Ofjp)KaBatba BIalaBIHe IIPaBa, IOy T YjenubeHNX
Hallja, ayTOpY TBpie fia je MehyHaponHa BlajjaByHa paBa y KPU3M BUIIE
Of1 II0J1a BMjeKa 300T CTa/IHNUX PaToBa, HOMUTUYKIX U eKOHOMCKMX CaHKI[N]a,
HOIUTUYKO-AUIUIOMATCKO JIMIieMepje UTH. AyTOpY IIOCTaB/bajy ABa INTaba:
(1) ma mu ce mojaM moMMIbe caMo Kao ¢pasa Koja y/belIaBa pacupaBy o
MmebhynaporHOM npaBy u (2) ga i je Meh)yHaponHa BlajaByHa Ipasa y Kpy-
3u ¥ 1Ta je weHa 6ynyhHoCcT? [Ja 61 OATOBOPIMIN Ha OBA INUTaMba, Ay TOPK
IpefIaXy fia Ce UCIINTAjy pas3io3y 300T KOjiX je KOHIIeIIT BIaJjaB/iHe IIpaBa
TI0Y€0 /1A jaya, Kao 1 fla ce IporeHr edprKacHOCT Me)yHapopHUX oprannsa-
111ja y BeTOBOM OJIp>KaBamby, y3 [ja/be UCINUTBAIbE U eBajTyalllijy pasjiora u
edexTrBHOCTN MehyHapogHOr IpaBa, OpraHusanyuje y oap>kaBamy BIaja-
BIHE IIpaBa.

KipyuHe pujeun: BrajjaBiHa mpasa, MehyHapopuu ognocn, Mehynapop-
HO IIpaBo, MehyHapopHa 3ajegHnLa, MehyHapoHe opraHusanyje.
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Filip Novakovi¢
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Faculty of Law of the University of Banja Luka

INTERNATIONAL RULE OF LAW IN CRISIS

Summary: The rule of law is a complex concept that has been examined
by various social sciences. It is generally understood as a set of fundamental
principles that underlie positive law. The concept of rule of law is tradition-
ally viewed as related to the concepts of constitutionality and the validity of
rights. However, the application of the rule of law in an international con-
text is more difficult, as international constitutionality doesn't exist, and the
concept is mainly used to refer to compliance with international law or the
promotion of the rule of law in a globalizing world. The concept of interna-
tional rule of law should imply a duty of certain subjects to obey and respect
the rules of international law. Despite the formation of international organi-
zations with the goal of upholding the rule of law, such as the United Nations,
the authors argue that the international rule of law has been in crisis for more
than half a century due to constant wars, political and economic sanctions,
political-diplomatic hypocrisy, etc.

The authors pose two questions: (1) Is the term of rule of law being used
only as a catchphrase that beautifies the discussion about international law,
and (2) Is the international rule of law in crisis, and what is its future? To an-
swer these questions, the authors suggest examining the reasons leading to
the potency of the rule of law, as well as evaluating the effectiveness of inter-
national organizations in upholding the concept . Moreover, it is necessary to
further examine and evaluate the reasons and effectiveness of international
organizations in upholding the rule of law.

Keywords: Rule of Law, International Relations, International Law, Inter-
national Community, International Organizations.
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ITpod. np Dapko Papguh

[IpaBHu ¢axynrer YHuBep3utera y bamoj JIyun

HAJTEXHOCT 3A YPEBEILE CBOJMTHCKOITPABHUX
OIJHOCA Y bBOCHI M XEPIOETOBMHUN

Arncrpakt: Y noc/pefiibIX ieceT roguHa YcraBHu cyp bocHe n Xepiie-
roBJHE oljemYyjyhn ycTaBHOCT ofpebheHux 3akoHa ycBojeHux y HapopHoj
ckymnmruHy Perry6nmuke Cpricke yTBpano je ga Permry6muka Cpricka Hema
HaZIJIeKHOCT 3a ypehemwe "mp>kaBHe nMoBuHe , Beh f1a je To McK/py4duBa
HaJJIeXHOCT MHCTUTYLIMja bocHe n XeprerosnHe, npo6meMarusyjyhm rako
NNUTalbe PACcIofjesie HalTIeXKHOCTH, OGHOCHO TPOMOBUINYhY HOBY ITpaBHY
KaTeropujy ~Ap>kaBHa nmoBuHa“. [Tonasehu o YeraBa buX, ogHOCHO ycTa-
Ba €HTUTETA, Te MMajyhu y Buly 4nmeHNIly a Y 3aKOHOJABCTBY HA HUBOY
nHcTUTyuMja bocHe u XeplerosuHe He IOCTOje 3aKOHCKM IIPOIVICH KOjuMa
ce ypebyje “np>xaBHa MMOBMHA” ¥ YOIIIITe CBOjUHCKOIIPABHU OJHOCH, Ca
PasJIoroM ce IOCTaB/ba MUTAbE IIOCTOjaba OCHOBAHOCTY HaBeJEeHOT CTaBa
¥ ONP)KMBOCTY KOHIIEINITA ~JpyKaBHe IMOBVHE . AyTOp Y OBOM pajly aHaIM-
3upa pelleBaHTHE OJIyKe YCTaBHOT cyfia bocHe u XeplierosruHe, OTHOCHO
MjepoflaBHe 3aKOHCKe mponyce y bocHn u XeprieroBuHu u Ipeucrnnryje
craBoBe YcTaBHOT cyia bocHe u Xeplierosuse, mpeBacxogHo ca rpahaHcko-
IPaBHOT CTAHOBMIIITA .

K/pyuHe pujeun: nMoB1Ha, Ip>KaBHA UMOBIHA, CBOjIHA, OIIITA K0Opa,
jaBHa mo6pa, foOpa of OIIITET MHTEpeca.
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Darko Radic, PhD
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THE CONCEPT OF “STATE PROPERTY” IN
PRACTICE OF CONSTITUTIONAL COURT
OF BOSNIA AND HERZEGOVINA

Summary: The Constitutional Court of B&H in process of constitutional
review of laws adopted by the National Assembly of the Republic of Srpska,
in last ten years, has determined that Republic of Srpska has no jurisdiction
to regulate “state property’, and that it is the exclusive jurisdiction of Bosnia
and Herzegovinass institutions. Since there are no constitutional rules on ,,state
property” in Constitution of B&H neither rules which establishing jurisdic-
tion of B&H institutions in regulating ownership as well, this issue rises a lot
of questions. In this paper, author considers the problem primarily in terms
of regulations governing property relations, ie from civil law point of view.

Keywords: property, state property, ownership, common weal, public prop-
erty, goods of general interest.
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Rodna Zivkovska, PhD
Tina Przeska, PhD

Tea Lalevska, LL.M.
Faculty of Law Iustinianus Primus, “Ss. Cyril and Methodius” University in Skopje

THE EFFECT OF AGRICULTURAL POLICIES
ON AGRICULTURAL LAND OWNERSHIP

Summary: Ever since the Law on agricultural land was enforced in 2007,
the Macedonian legislator has aimed for proactive legislative approach in aid-
ing the development and modernization of agricultural production. To that
effect policies have been adopted directed towards protection of agricultur-
al land and inciting interest for agriculture in working-age people. The Law
on agricultural land, as well as other special laws and by-laws, incorporated
provisions intended to protect the agricultural land, to promote agricultural
production and to facilitate access to funds for financing agricultural produc-
tion in North Macedonia. All the efforts in developing agricultural production
have affected agricultural land owners by influencing how they can or can't
exercise their right of ownership. The different ways that the adopted agricul-
tural policies and legislative measures have affected ownership on agricultural
land are the subject of research and analysis in this paper.

Keywords: agriculture, land, real-estate, ownership, property.
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[TpaBuu daxynret Jyctunnanyc Ipumyc, ,,Cs. Kupnna u Meroguja” y Ckorsy

YTUIAJ IIO/bOITPBPENHE ITOJIMTUKE HA
BIIACHNHITBO IIO/bOIIPMBPENHOI 3EM/bUIITA

Caxkerak: Off cTynama Ha CHary 3aKOHa O IT0/bOIIPYBPESHOM 3€M/bULITY
2007. ropyHe, MaKeSOHCKM 3aKOHOJ[aBall TeXV IPOAKTUBHOM 3aKOHOJaB-
HOM IIPUCTYITy Y IIOMaramy pasBoja ¥ MOJepHM3aliyje 0/bOIpUBpENHe
IIpOM3BOJbE. Y TOM CMUCITY JOHMjeTe CY IOMNUTUKE YCMjepeHe Ka 3allTUTI
HO/bOTIPUBPEHOT 3eM/BUILTA U MOACTUIIAILY MHTEPECOBamba 3a II0/bOIIPUBpE-
Ty KOJI pajiHO CITIOCOOHMX /bYaM. 3aKOHOM O TI0/bOIPUBPEJHOM 3eM/BIIITY,
Kao ¥ IPYTMM HOCeOHMM 3aKOHMMA U TIOfI3aKOHCKMM aKTUMa, yrpahene cy
ofipen6e 3a 3alITUTY MO/BONIPUBPENHOT 3eM/BUINTA, YHaIIpeheme momponpn-
Bpe/He IPOM3BO/bE 1 O/IaKIIIaBakbe IPUCTYIIA CPEACTBIMA 3a (pUHAHCHpambe
nobonpuspenHe npouspogmwe y CjesepHoj Makegonuju. CBu Hamopu y
PasBOjy NO/bONIPUBPEHE IPOU3BOMIHE YTUIIAIN Cy Ha BIACHMKE IO/bOIIPU-
BpEJHOTI 3eM/bMILTA TAKO LITO CY YTUIATMX HAa TO KaKO MOTY M/IM HE MOTy
fla OCTBape CBOje NPaBoO CBOjMHe. Pa3mnunTy HAYMHM Ha KOje Cy yCBoOje-
He MO/bOIIPUBpPEHE IOMNUTUKE M 3aKOHCKE Mjepe yTuljajie Ha BTaCHUIITBO
HaJl TO/bOTIPUBPEJHNUM 3€M/bUIITEM IPEAMET CY UCTPaKMBalba U aHa/u3e

y OBOM papy.

Kbyune pujeun: nmoponpuspefa, 3eM/bUIITe, HEKPeTHNHE, BIACHUILT-
BO, IMOBJHA.
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Prof. dr Boris Kresi¢
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DOKAZIVANJE VANBRACNE ZAJEDNICE U PRAVU BIH

Sazetak: Vanbracni partneri sve vi$e poc¢inju ostvarivati svoja prava u po-
zitivnom zakonodavstvu Bosne i Hercegovine. Porodi¢ni zakon Federacije
Bosne i Hercegovine u pogledu prava na izdrzavanje i dijelu imovinskih odno-
sa poistovjecuje bracnu s vanbra¢nom zajednicom jer smatra da je vanbra¢na
zajednica, zajednica Zivota Zene i muskarca koji nisu u braku ili vanbra¢noj
zajednici s drugom osobom i koja traje najmanje tri godine ili krace ako je u
njoj rodeno dijete. U nacrtu Porodi¢nog zakona Republike Srpske vanbrac-
na zajednica se definira kao zajednica zivota Zene i muskarca (vanbra¢nih
partnera) izmedu kojih nema bra¢nih smetnji i koja je trajala najmanje dvije
godine ili krace ako je u njoj rodeno dijete. Pored navedena dva prava, sudska
praksa je izjednacila vanbracne partnere sa bra¢nima i u pogledu porodi¢ne
penzije, prava na medicinski potpomognutu oplodnju, prava na nasljedivanje
a §to je rezultiralo donosenjem izmjena i dopuna zakona kojima se izjedna-
¢avaju bra¢ni i vanbrac¢ni partneri. Ono $to prethodi praksi jeste dokazivanje
postojanja vanbra¢ne zajednice.

Zivotna zajednica je pravni standard a zakon ne upuduje na elemente u po-
gledu njenog postojanja. Pred sudovima se postavlja tezak zadatak u procjeni
ima li zajednica Zivota sve elemente sadrzane u Porodi¢nim zakonima kako
bi se ista okarakterisala kao vanbra¢na zajednice te uzivala zastitu. Ono $to
predstavlja otezavajucu okolnost jeste da pojedini zakoni, kojima se ureduju
prava vanbracnih partnera, na razli¢it na¢in normiraju dokazivanje postoja-
nja vanbracne zajednice. Dok se u jednom slucaju za postojanje vanbracne
zajednice zahtijeva izjava data u formi notarski obradene isprave to se u dru-
gom slucaju zahtijeva pravosnazna sudska presuda a u tre¢em se upucuje na
odredbe Porodi¢nog zakona. Postavlja se pitanje kako je moguce, odnosno
da li je pravno dozvoljeno, da ostvarujuci jedno pravo po osnovu priznatog
statusa ne mozZete ostvariti drugo pravo na osnovu istog priznatog statusa.
Ovakva situacija dovodi do pravne nesigurnosti kod dokazivanja vanbrac-
ne zajednice.

Kljucne rijeci: zajednica Zivota, vanbra¢na zajednica, dokazivanje.
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ATTESTATION OF THE EXTRAMARITAL
PARTNERSHIP IN THE LEGAL SYSTEM OF BIH

Summary: Extramarital partners are increasingly beginning to achieve
their rights in the positive legislation of Bosnia and Herzegovina. The Family
Law of the Federation of Bosnia and Herzegovina, in terms of maintenance
rights and part of property relations, equates marital union with cohabitation
because it considers cohabitation to be the community of life of a woman and
aman who are not married or cohabiting with another person and which lasts
at least three years or less if a child was born in her. In the draft Family Law
of the Republic of Srpska, the extramarital union is defined as a union of life
between a woman and a man (extramarital partners) between whom there
are no marital obstacles and which lasted at least two years or less if the child
was born to it. In addition to the aforementioned two rights, the judicial prac-
tice has equated extramarital partners with married ones in terms of family
pension, the right to medically assisted fertilization, and the right to inheri-
tance, which resulted in the adoption of amendments to the law that equate
married and extramarital partners. What precedes the practice is proving the
existence of an extramarital union.

Community of life is a legal standard and the law does not refer to the
elements regarding its existence. Courts are faced with the difficult task of
assessing whether the community of life has all the elements contained in
the Family Laws in order to characterize it as an extramarital union and en-
joy protection. What constitutes an aggravating circumstance is that certain
laws, which regulate the rights of extramarital partners, regulate the proof of
the existence of an extramarital union in different ways. While in one case a
statement given in the form of a notarized document is required for the ex-
istence of an extramarital union, in the second case a final court judgment
is required, and in the third case it is referred to the provisions of the Family
Law. The question arises as to how it is possible, or whether it is legally al-
lowed, that exercising one right on the basis of a recognized status, you cannot
exercise another right on the basis of the same recognized status. This situa-
tion leads to legal uncertainty when proving an extramarital union.

Key words: community of life, cohabitation, proof.
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STA DONOSI NOVI PRIJEDLOG DIREKTIVE
EVROPSKOG PARLAMENTA I VIJECA O
ODGOVORNOSTI ZA NEISPRAVNE PROIZVODE
I STA TO ZNACI ZA BOSNU I HERCEGOVINU?

Sazetak: Evropska Komisija je 28. septembra 2022. godine objavila prijed-
log Direktive Evropskog Parlamenta i Vije¢a o odgovornosti za neispravne
proizvode i stavljanju van snage Direktive 85/374/EEZ (Prijedlog). Ovaj je
Prijedlog pokusaj davanja odgovora na izazove digitalnog doba kroz reviziju
vazece Direktive o odgovornosti za neispravne proizvode (Direktiva), usvoje-
ne davne 1985. godine. Vazeca Direktiva predstavlja instrument uskladivanja
kojim se na nivou EU ustanovljava sistem naknade Stete prouzrokovane nei-
spravnim proizvodom kroz koncept proizvodaceve objektivne odgovornosti,
uz obavezu oste¢enog da dokaze neispravnost, $tetu i kauzalnu vezu izmedu
ove dvije kategorije. Naknada Stete obuhvata isklju¢ivo naknadu materijalne
Stete izazvane smrcu ili tjelesnom povredom, odnosno unistenjem ili oste-
¢enjem druge imovine potro$aca (ne samog neispravnog proizvoda), koja
se uobicajeno koristi u privatne svrhe i koju je potrosa¢ u konkretnom slu-
¢aju koristio u privatne svrhe, uz dodatni uslov da nastala $teta prelazi prag
od 500 eura.

Prijedlog donosi niz novina, od prosirenja pojma proizvoda i kruga
odgovornih subjekata, olak§avanja potrosacu tereta dokazivanja, sve do pro-
moviranja cirkularne ekonomije odnosno produzenja vijeka trajanja odredenih
proizvoda i reguliranja prava na naknadu $tete prouzrokovane proizvodima
koji su proizvedeni van Evropske unije.

U prvom dijelu rada autorica kroz usporedbu regulative koju sadrze Di-
rektiva i Prijedlog kriticki analizira predlozena nova rjesenja. Drugi dio rada
sadrzi osvrt na postojece bosanskohercegovacko zakonodavstvo, uz prijed-
loge de lege ferenda, temeljene ovaj put na tekstu Prijedloga, uz uzimanje u
obzir potrebe da neka od rjesenja Prijedloga ipak budu izmijenjena i dopu-
njena. U tom kontekstu ¢injenica da bosanskohercegovacko zakonodavstvo
nikada nije uskladeno sa rjeSenjima Direktive dobija gotovo pozitivan pred-
znak, u smislu da bi domaci zakonodavac u predstojecem periodu postojeca
domaca rjesenja ,,jednim udarcem® uskladio sa rjeSenjima koja eventualno
nastanu kao rezultat revizije Direktive.

Kljucne rijeci: Prijedlog Direktive o odgovornosti za neispravne proizvo-

de; Direktiva o odgovornosti za neispravne proizvode; odgovornost za $tetu
od neispravnih proizvoda
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WHAT IS THE NEW PROPOSAL OF THE EUROPEAN
PARLIAMENT AND COUNCIL DIRECTIVE ON
LIABILITY FOR DEFECTIVE PRODUCTS AND WHAT
DOES IT MEAN FOR BOSNIA AND HERZEGOVINA?

Summary: On September 28, 2022, the European Commission published
a proposal for a Directive of the European Parliament and of the Council on
liability for defective products and repealing Directive 85/374/EEC (Propos-
al). This Proposal is an attempt to respond to the challenges of the digital age
through the revision of the current Directive on Liability for Defective Products
(Directive), adopted back in 1985. The current Directive is a harmonization
instrument that establishes a system of compensation for damage caused by
a defective product at the EU level through the concept of the manufacturer’s
objective responsibility, with the obligation of the injured party to prove the
defect, damage and causal link between these two categories. Damage compen-
sation includes exclusively compensation for material damage caused by death
or bodily injury, or destruction or damage to other property of the consumer
(not the defective product itself), which is normally used for private purposes
and which the consumer in the specific case used for private purposes, with
the additional condition that the resulting damage exceeds the threshold of
500 euros. The proposal brings a number of novelties, from expanding the
concept of product and the circle of responsible entities, easing the burden of
proof for the consumer, up to promoting the circular economy; i.e. extending
the life of certain products and regulating the right to compensation for dam-
age caused by products manufactured outside the European Union.

In the first part of the paper, the author critically analyzes the proposed
new solutions by comparing the regulations contained in the Directive and
the Proposal. The second part of the paper contains a review of the existing
legislation of Bosnia and Herzegovina, along with de lege ferenda proposals,
this time based on the text of the Proposal, taking into account the need for
some of the solutions of the Proposal to be amended and supplemented. In
this context, the fact that the legislation of Bosnia and Herzegovina has never
been harmonized with the solutions of the Directive takes on an almost posi-
tive sign, in the sense that in the coming period, the domestic legislator would
harmonize the existing domestic solutions “in one fell swoop” with the solu-
tions that may arise as a result of the revision of the Directive.

Keywords: Proposal of the Directive on Liability for Defective Products; De-
fective Product Liability Directive; liability for damage from defective products
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[IpaBHu ¢axynrer YHuBepsutera y Huury

OI'PAHNYEIbHA ITPABA CBOJVHE
HA KYJITYPHUM JOBPVIMA

Caxerak: KynrypHa 6aimTiiHa 4yoBe4aHCTBa IPECTaB/ba YKYITHOCT IIPO-
MI3BOJIA, IIpOIieca U IpaKcy HacleheHnx off mpefaka, Koje y>KIMBaMo, IITUTIMO
u yHanpehyjemo y cagammocTy, ga 6u ux nperenu 6ygyhum renepanmjama.
Kynrypha o6pa npezncrasibajy jenaH o HajBaXHIjJX pecypca caBpeMeHOT
npyursa. Y ITpeam6bym KonBeHnmje 0 3amTHTy CBETCKe KYATYpPHE U IIPU-
ponne 6amrture (YHECKO, 1972. 1.) ykasyje ce Ha pacTyhy yrpoxkeHocT
KY/ITYpHe 1 IPUPOJHe OAIITIHE Off IPOIafiamkha I YHUIITABaKka, KOje MOXe
JIOBECTH JI0 BPJIO IITETHOT OCHPOMAIlleha CBYX HapOJa CBeTa, 300T TOra IITO
je oBa 6amTiiHa HeoOHOB/BUB pecypc. [IpenBubene cy koHKpeTHe 06aBe3e 3a
CBe Ip>KaBe MOTIICHNILIE, yCMepeHe Ha O4yBakbe I 3allITUTY CBETCKe KY/ITypHe
OamTnHe, monasehy of mpuMapHe OATOBOPHOCTH CBaKe IpXKaBe 3a KYATYPHY
OaIITIHY KOja ce Ha/llasy Ha HeHOj TEPUTOPUjH, U LY>KHOCTH Iiene MebyHa-
ponHe 3ajenuniie. Hakon ycBajama KoHBeHIIMje 0 3alITUTH CBETCKE KY/ITypHE
¥ IpUpoJHe 6aIlTIHE ycTaHOB/beHa je JIucra cBercke 6amnTiHe. OBaj Kopak
je IpeKpeTHMIIA Y pa3BUjaiby CBECTH JbYACKOT APYIITBA O 3HAYAjy YyBamba
¥l 3alITUTe KYITypHMX fobapa. Kako Ha MehyHapogHOM I1any, Tako U Ha
MUKPOIUIaHY II0jeiIHNX HAL[MOHATHMX IOpefjaKa, HACTOjU ce Ia KYATYpHa
nobpa nmajy noceban craryc. Ofariie USBUPY U OTpaHI4Yerba IIpaBa CBOjUHE
Ha Ky/ITypPHIM JOOpMMa, KOja IIpefiCTaB/bajy IIpeAMeT HallleT MCTPaKMBamba.

Kibyune peun: KynTypHa o6pa, orpaHidema mpasa CBOjiHe, IpaBHa 3a-
IITUTA KyITypHe 6alITuHe.
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LIMITATIONS ON PROPERTY RIGHTS
ON CULTURAL GOODS

Summary: Cultural heritage of humanity represents a bundle of products
and processes inherited from the past, which we enjoy, protect and improve
in the present, to pass it on further to future generations. Cultural goods are
one of the most important resources of contemporary society. In the Pream-
ble of UNESCO Convention concerning the Protection of the World Cultural
and Natural Heritage from 1972. the point had been made about increasing
threath for cultural and natural heritage of deterioration and destruction,
which could lead to harmful impoverishment to all peoples of the world, be-
cause they represent ireversible resource. Every state party to the convention
has legal duties and responsibilities to protect and improve cultural heritage of
the world situated in her teritory. That is the source of numberable restrictions
of the right of ownership, which are the main subject of our scientific inquiry.

Keywords: cultural property, limitations of property rights, legal protec-
tion of cultural heritage.
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TPACT (TRUST) 1 LETOBM YIIOPEJIUBU IIPABHU
VHCTUTYTUN Y EBPOIICKOKOHTMHEHTA/THOM
ITPABHOM CUCTEMY

Caxerak: Hu 3a jenHor TeopeTnyapa npaBa 4mHiu ce ja Hema Beher nsaso-
Ba Of] IIpOy4YaBama IPaBHMX MHCTUTYTAa KAPaKTePUCTUIHNX 32 jeflaH IIPaBHM
CUCTeM 1 IOKYIIIaja TPOHAIaXKerha IerOBYX aHIaHa y APYTUM CUCTEMYMA.
Tpacr (trust) curypHo jecTe jefaH TakaB IIpaBHM MHCTUTYT. Y HAjOIIITHjeM
CMICITY, TPACT Ce MOXKe OfPeNTH Kao II0BepaBame fie/ia UMOBIMHe ofipeheHoj
0co0u — MOBEPEHNKY — Ha yIIpaB/bambe U, Tof ofpeheHnM ycnoBuma, pacro-
JIarame, y KOpUcT apyror —6eHedunnjapa wim kopucHuka. Kapakreprucrudan
3a aHIJIO-aMepPUYKO IIPaBO, TPACT je IOJjecaH MHCTPYMEHT YCTaHOB/baBarbha
(jemHOCTpaHOM M3jaBOM BOJbE M/IV YTOBOPOM) Ha ICTOM 00jeKTy Pas3IM4nTiX
pasa, Hajuyemhe cTBapHMX 1 06nMMranyoHnx, Beher 6poja ocoba, Te ocTBa-
pUBamba pa3HOBPCHMX IIM/beBa, HE CAMO Y IIPMBATHOIIPABHIIM OJHOCKMA, Beh
1 0671ac TV KOMIIAHMjCKOT, (PVMHAHCHUjCKOT, TPUBPEJHOT IIpaBa. Tu cy unpeBn
OCTBApMBM U Y €BPOIICKOKOHTMHEHTATHOM IIPAaBHOM CUCTEMY, € TUM ILITO 61
ce MOpaJIM yIIOTpeONUTY HEeKOMMKI IIPAaBHY UHCTPYMEHTH U MHCTUTYTH, jep
TPACT TaMo Huje IpaBHO ypeheH (36or 60jasHu o HapylIaBamwa INPUHIN-
IIa numerus clausus, Koju He J03BO/baBa Ay TOHOMHO YCTaHOB/baBabe HOBIX
BpCTa CTBApPHUX IIPaBa, KaKo ce TO YMHY KOJ TPacTa).

Y pany HajIpe aHaIM3MPaMO TPACT U HEToBe CJIOKeHe IIpaBHe OJHOCE,
a 3aTUM Ce YIYIITaMO y IIPOHaIaKekbe Y eBPOIICKOKOHTMHEHTATHOM IIPaBy
yIOpenVBYX IPAaBHUX MHCTUTYTA, TO4YeB Off pupenkomiica 1 GpuayLuje pum-
CKOT ITpaBa JIo CaBpeMeHOT QU/YIMjapHOT IPABHOT II0C/IA, YTOBOPA Y KOPUCT
tpeher, Hemauxor Treuhandgeschdft u gpyrux Tpacty cmmyHux.

Kipyune pujeum: Trust, moBepeHMK, KOPUCHUK, Hadyel0 CaBeCHO-

CTM M TIOLITEbA, PUAYIMjapHY IIPaBHM 110CA0, YTOBOP y Kopuct Tpeher,
Treuhandgeschift.
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TRUST AND ITS CIVIL LAW COUNTERPARTS

Summary: There is no greater challenge for legal scholars than to study
legal institutions specific to one legal system but unknown to another legal
system. Trust is one such legal institution, recognized and widely used in
Anglo-American law. Broadly speaking, trust is an arrangement in which a
settlor transfers property to the trustee who will hold it for the benefit of an-
other - beneficiary. The trustee is the legal owner of the property, but he is
obliged to hold it ‘in trust’ for the beneficiary to whom he owes a fiduciary
duty of care and acting in good faith. The beneficiary interest in the prop-
erty goes well beyond a mere contractual (in personam) entitlement. Under
equity law, he is supplied with right in rem against trustee’s creditors and oth-
ers who acquire property mala fidei. Modern trusts fulfill several important
functions: they are crucial for real estate planning schemes, financial dispo-
sitions in the family context and maximization of trust funds by pursuing
high-yield portfolio strategies for the benefit of beneficiaries.

For a long time, continental European legal thinking considered trust as
a threat to the property law concept numerus clausus which forbids the par-
ties to a contract to add a new type of property to the statutory recognized
forms of property. Civil law uses several different institutions for achieving
the purposes of the trust. The author analyzes some of them, starting from
tideicommissum and fiducia cum amico contracta of Roman law, then Treu-
handgeschift of German law, contracts which benefit the third party and
other civil law analogies.

Key words: trust, trustee, beneficiary, duty of care and acting in good

faith, Treuhandgeschift, contracts which benefit third party, fiducia cum
amico contracta.
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Anekcangpa Credanosuh, ma
I[IpaBHu ¢axynrer YHuBepsutera y beorpany

TEOPUJA AJEKBATHE Y3POYHOCTUN Y
CPIICKOM OB/IMTAIINOHOM ITPABY

Caxkerak: Y pajly usmakeMo Te3y O MECTY TeOPUje aJleKBaTHE Y3pPOYHO-
CTU y OBHOCY Ha OCTaJle IIpaBHe Teopuje y3podHocTi. Kao mpeTxogHu Kopak
Y aHa/IM3¥ IpOy4aBaMo MPUPOIHY Y3POUHOCT pajy GopMyIncama Teopuje
YC/IOBA KaO HY/ITOT KOpaKa y Hepuenuuju y3poyHocTu. VsmakemMo Tesy o uH-
CypUIMjeHTHOCTY Teopuje afileKBaTHE Y3POUYHOCTI Te HEOIIXOIHOj JOIYHM
ca TeopujoM 6mmckor y3poka. Tesy IpBo M3BOAVMMO KOHIIETITyaTHOM aHa/IN-
30M, a 3aTVIM je aHA/IM3MPaMO KPO3 IIPAKCY CPIICKNX CyHoBa. Yopehnpamem
Ipecysa KOHCTaTyjeMo Ja CPIICKa CYACKa IIpakca IpuMembyje Teopujy 6mm-
CKOT Y3pOKa, a aHa/IM3MPa je KPO3 anapaT Teopuje afleKBaTHe Y3POUYHOCTI.

Kmbyuyne peun: Ycnos. Yspok. IIpuponna yspouHoCT. AfleKBaTHa y3pou-
HOCT.
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Aleksandra Stefanovié, MA
Faculty of Law, University of Belgrade

THEORY OF ADEQUATE CAUSATION IN
SERBIAN LAW OF OBLIGATIONS

Summary: In the paper, I present a thesis on the theory of adequate causa-
tion in relation throughout comparison with other legal theories of causation.
As a preliminary step in the analysis, I study natural causation to formulate
a theory of conditions as the zero step in the perception of causation. I pres-
ent the thesis about the insufficiency of the theory of adequate causation and
the necessary supplement with the theory of proximate cause. I first perform
the thesis through a conceptual analysis, and then I analyze it through the
practice of Serbian courts. By comparing the judgments, I conclude that Ser-
bian judicial practice applies the theory of proximate cause, and analyzes it
through the apparatus of the theory of adequate causation.

Keywords: Condition. Cause. Natural causation. Adequate causation.
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Prof. dr Marinko P. Uc¢ur
Prof. dr Zeljko Bartulovi¢
Sveuciliste u Rijeci, Pravni fakultet

RADNA I SOCIJALNA PRAVA U USTAVU FNR]J 1946.
I DONOSENJE USTAVA NR HRVATSKE 1947.

Sazetak: U radu autori obraduju pitanja radnoga prava i socijalnih pra-
va u Ustavu FNR]J iz 1946. kao vazan dio onda$njih, novih prava radnika i
socijalnih prava stanovnistva rade¢i usporedbu s ondasnjim i danasnjim stan-
dardima radnog i socijalnog prava, ukljucujuci i medunarodne akte. U dijelu
rada takoder se analiziraju izbori za Ustavotvornu skupstinu DFJ, njen rad
i op¢a problematika donosenja ustava. Obredeni su i izbori Ustavotvornog
sabora FJ Hrvatske i promjene u sastavu uzrokovane medunarodnim utvr-
divanjem granica s Italijom koje su dovele do promjene u sastavu Sabora,
rasprave i sadrzaj nekih instituta u Ustavu NR Hrvatske 1947.

Kljucne rijeci: Ustav FNR] 1946, Ustav NR Hrvatske 1947, radno i socijal-
no pravo, izbori, Ustavotvorna skupstina DF]J, Ustavotvorni sabor F] Hrvatske.
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Marinko D. Ucur
Zeljko Bartulovié
University of Rijeka, Faculty of Law

LABOR AND SOCIAL RIGHTS IN THE CONSTITUTION
OF THE FEDERAL PEOPLE’S REPUBLIC OF YUGOSLAVIA
IN 1946 AND THE ADOPTION OF THE CONSTITUTION
OF THE PEOPLE’S REPUBLIC OF CROATIA IN 1947

Summary: In the paper, the authors deal with issues of labor law and so-
cial rights in the FPR of Yugoslavia’s Constitution from 1946 as an important
part of the then, new rights of workers and social rights of the population,
making a comparison with the then and present standards of labor and so-
cial law, including international acts. The part of the paper also analyzes the
elections for the Democratic Federal Yugoslavia's Constituent Assembly;, its
work and the general issue of the adoption of the constitution. The elections
of the Constituent Assembly of the Federal Unit of Croatia and the changes in
composition caused by the international determination of borders with Italy
that led to changes in the composition of the Assembly, discussions and the
content of some institutes in the Constitution of the PR of Croatia in 1947
are also covered.

Keywords: Constitution of the FPR of Yugoslavia in 1946, Constitution

of the PR of Croatia in 1947, labor and social law, elections, Constituent As-
sembly of the DF of Yugoslavia, Constituent Assembly of the FU of Croatia.
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Prof. dr Marinko P. Uc¢ur
Sveuciliste u Rijeci, Pravni fakultet

OGRANICENJA POSEBNIH OBLIKA RADA
BEZ NARUSAVANJA OSNOVNOG ODREDENJA
I SADRZAJA RADNOG ODNOSA

Sazetak: Zakonodavstvo Republike Hrvatske (i drugih drzava u ,,okruze-
nju”) na temelju i okviru direktiva i drugih sekundarnih vrela prava Europske
unije (EU), sve vise, pored osnovnih pojmova, kategorija, pravnih instituta
i pravnih odnosa u radnom (socijalnom i drugom) zakonodavstvu ureduje
»nove fleksibilne oblike rada“ i na taj nacin utjece na ,,staticki prora¢un® op-
¢eg zakona kojim se ureduju ta pitanja i odnosi. U praksi, tako propisanih
fleksibilnih oblika rada, standardi uvjeta rada ,,prepustaju” se konkretnim eko-
nomskim, politickim, socijalnim i drugim odnosima i ,,prilikama® U ovom
radu nastoji se ukazati na nuznost ¢uvanja radnog odnosa kao slozenog stanja
ali i posebnog pravnog odnosa kojega odreduju pojmovi, kategorije, radno-
pravni instituti i druga pitanja koje, posebnom metodom izuc¢ava samostalna
pravna disciplina, radno pravo (posebna znanstvena grana prava, pravnog su-
stava odnosno pravnog poretka.) U okviru i na osnovu toga mogu se (i treba)
uredivati, ostvarivati i $tititi (ostale) fleksibilne oblike rada, bez narusavanja
(devastiranja) onoga i onakvoga radnog odnosa kako ga je ,,postavila“ rad-
nopravna teorija i univerzalna vrela ljudskih prava i sloboda. To se odnosi i
na: radni odnos na odredeno vrijeme, rad s nepunim radnim vremenom, rad
nedjeljom, rad na izdvojenom mjestu rada, dodatni rad, ugovor o radu za pri-
vremeno obavljanje poslova putem agencije i ,,druge oblike rada®

Klju¢ne rijeci: radno zakonodavstvo, fleksibilni oblici rada, o¢uvanje znan-
stvenog ucenja o radnom odnosu i radni standardi.
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Marinko D. Ucur
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LIMITATION OF SPECIAL FORMS OF WORK WITHOUT
VIOLATING THE FUNDAMENTAL PROVISIONS AND
THE CONTENTS OF THE EMPLOYMENT RELATIONSHIP

Summary: Legislation of the Republic of Croatia (and other countries
in the “surrounding”) based on and within the framework of directives and
other secondary sources of European Union (EU) law, more and more, in
addition to basic concepts, categories, legal institutes and legal relations in
labor (social and other) legislation regulates “new flexible forms of work”
and thus affects the “static budget” of the general law regulating these issues
and relationships. In practice, with such prescribed flexible forms of work,
the standards of working conditions are “left” to concrete economic, politi-
cal, social and other relations and “opportunities”. This paper tries to point
out the necessity of preserving the employment relationship as a complex
situation, but also as a special legal relationship that is determined by terms,
categories, labor law institutes and other issues that, with a special method,
are studied by an independent legal discipline, labor law (a special scientific
branch of law, the legal system, or legal order.)

In the framework and on the basis of this, (other) flexible forms of work
can (and should) be arranged, realized and protected, without disrupting
(devastating) the employment relationship as “established” by labor law the-
ory and the universal source of human rights and freedoms.

This also applies to: fixed-term employment, part-time work, work on Sun-
days, work at a separate workplace, additional work, employment contract for
temporary performance of work through an agency and “other forms of work”.

Keywords: labor legislation, flexible forms of work, preservation of scien-
tific learning about labor relations and labor standards.
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ITpod. np Papucnas Jlame
[IpaBHu ¢axynrer YHuBepsutera y VMicrounom CapajeBy

3AIITUTA ITPABA YYECHUMKA OITTACA/KOHKYPCA
Y IIOCTVYIIKY 3ACHUBAIbLA PATHOT OJHOCA

Caxerak: Y pany he ce cucteMaTiyHO pa3MaTpaTy 3allTHTa IPaBa ydec-
HJKA OI7Iaca MM KOHKYPCa M IIPABO Ha J[jeIOTBOPHO IIPABHO CPEICTBO Y
IIOCTYIIKY 3aCHMBama PafiHOT OffHOCa. AyTop he M3BpIIMTU aHA/MU3Y I10-
3UTVBHOIIPABHOT ypehema oBOr paJHOIPaBHOT MHCTUTYTA, C 003UPOM Ja
jaBHM OI7TIaC/KOHKYPC 3a 3aCHMBaIbe PAJHOT OJJHOCA IIPECTaB/bajy MHCTPY-
MEHTe IIOCPEICTBOM KOjUX Ce€ MOXKE OCTBAPUTH YCTABHO HA4esIo Jla CBAKOM
IO/} jeTHAKVUM YCIOBMMA MOPajy OUTI HOCTYIIHA CBa CI0OO/IHA pajiHa MjecTa.
[TpumjeHa Tor Havena je TMjeCHO II0Be3aHa Ca [jjeIOTBOPHUM OCTBapyBambeM
crmobofe pajia 1 IpaBa Ha paj, 300T yera OCTYIAK 3aCHUBaba PAHOT OfI-
HOCa He MO)Ke OMTH BaH JloMalllaja KOHTPOJIe KOja oMOoryhaBa HeIoCpemHo
yK/Iambakbhe HeIPaBUTHOCTY ¥ HE3AKOHUTOCTY Y OBOM IIOCTYIKY. Y OZTO-
Bapajyhum pujenoBuma paja npenmet aHanuse he 6ty samrnra npasa
y4eCHMKa OIIaca/KOHKYpPCa y OIILITEM M IIOCEOHUM PEeKUMIMA PaJHNX Off-
Hoca y bocun n Xepueropuun.

Kipyune pujeun: IIpaso Ha paj, Pagau ofHOC, JaBHM OI/1ac/KOHKYPC,
Kanpupar, IIpurosop/xanb6a.
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Radislav Lale
Faculty of Law, University of East Sarajevo

PROTECTION OF THE RIGHTS OF ADVERTISEMENT/
CONTEST PARTICIPANTS IN THE PROCEDURE OF
ESTABLISHING AN EMPLOYMENT RELATIONSHIP

Summary: The paper will systematically consider the protection of the
rights of participants in advertisements or contests and the right to an effec-
tive legal remedy in the process of establishing an employment relationship.
The author will perform an analysis of the positive legal regulation of this
labour law institute, considering that the public advertisement/competition
for establishing an employment relationship are instruments through which
the constitutional principle that all vacancies must be available to everyone
under equal conditions can be realized. The application of that principle is
closely related to the effective realization of freedom of work and the right to
work, which is why the procedure for establishing an employment relationship
cannot be beyond the scope of control that enables the immediate removal
of irregularities and illegalities in this procedure. In the corresponding parts
of the paper, the subject of analysis will be the protection of the rights of par-
ticipants of advertisements/competitions in the general and special regimes
of labour relations in Bosnia and Herzegovina.

Keywords: Right to work, Employment, Public advertisement/competi-
tion, Candidate, Objection/complaint.
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Pravni fakultet, Univerzitet u Zenici

PERSPEKTIVE RAZVOJA E-ZDRAVSTVA
U KONTEKSTU E-UPRAVE

Sazetak: Razvoj informacionih tehnologija (IT) neminovno obuhvata i
domen djelovanja javne uprave, a u okviru iste, i domen javnog zdravstva, te
su se u skladu s tim formirali pojmovi digitalne ili e-uprave (e-governance) i
e-zdravstva (e-health). E-uprava, u kontekstu dobre uprave, podrazumijeva in-
frastrukturu koja se gradi u cilju transformacije izvrsavanja poslova i zadataka
javne uprave, Ciji se direktni efekti ogledaju u troskovnoj efikasnosti poslo-
va javne uprave, znacajnim ustedama u oblastima zastupanja, prikupljanja
javnih prihoda, te jacoj povezanosti javne uprave sa gradanima. E-zdravstvo
(e-health) u javnom sektoru obuhvata prije svega koristenje IT u kontekstu
efikasnijeg, kvalitetnijeg i sveobuhvatnijeg pruzanja zdravstvenih usluga, sto
redefiniSe odnos spram krajnjih korisnika zdravstvenih usluga.

Pored prednosti koje sistemi e-uprave i e-zdravstva nepobitno imaju, tu
su i odredeni izazovi tehnicke, ekonomske, pravne i socijalne prirode, s koji-
ma se implementacija ovakvih sistema suocava. Pitanje razmjene podataka,
zastite licnih podataka, dostupnosti usluga u okviru e-zdravstva, standardi-
zacija usluga, samo su neki od aspekata koji se moraju uzeti u obzir prilikom
razmatranja benefita i nedostataka koristenja informacionih tehnologija u
ovim domenima.

U radu ¢e se metodom deskripcije opisati temeljne karakteristike pomenu-
tih sistema i instituta e-uprave a u vezi sa obezbjedenjem sistema zdravstvene
zastite kori$tenjem informacionih tehnologija. Komparativha metoda kori-
stice se u cilju poredenja pravnih rjeSenja u domenu e-zdravstva regionalno
(s naglaskom na pravo Europske unije) i u medunarodnom kontekstu. Ana-
liziranjem pravne regulacije na pomenuti nacin nastojace se izvesti zakljucci
koji bi bili u funkciji iznalazenja primjerenih pravnih rjeSenja u Bosni i Herce-
govini s osvrtom na postojece principe sadrzane u vaze¢em pravnom okviru.

Klju¢ne rijeci: e-governance, e-health, zdravstvene usluge, zdravstvena
zastita, li¢ni podaci, dostupnost.
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PERSPECTIVES OF E-HEALTH DEVELOPMENT
IN THE CONTEXT OF E-GOVERNANCE

Summary: The development of information technologies (IT) has inevi-
tably affected the domain of public administration, and within it, the domain
of public health, and accordingly the concepts of digital or e-governance and
e-health have arisen. E-governance is the infrastructure that is built to trans-
form the execution of public administration competence, the direct effects of
which are reflected in the cost efficiency of public administration tasks, sig-
nificant savings in the areas of representation, collection of public revenues,
and stronger connection between public administration and citizens. E-health
in the public sector primarily includes the use of IT in the context of more
efficient, better quality and more comprehensive delivery of health services,
reforming the relationship with end users of health services.

In addition to the advantages that e-government and e-health systems
undeniably bring, there are also certain challenges of a technical, economic,
legal and social nature that the implementation of such systems faces. The is-
sues of data exchange, protection of personal data, and availability of services
within e-health and standardization of services are just some of the aspects
that must be taken into account when analyzing the benefits and drawbacks
of the use of information technologies in these domains.

The paper will describe the fundamental characteristics of the afore-
mentioned e-government systems and institutes in connection with the
functioning of health care systems implementing information technologies
by using the descriptive method. The comparative method will be used in
order to compare legal solutions in the field of e-health regionally (with an
emphasis on European Union law) and internationally. Analyzing the legal
regulation in this way, the authors will try to draw conclusions that would
facilitate finding appropriate legal solutions in Bosnia and Herzegovina with
reference to the existing principles contained in the positive legal framework.

Key words: e-governance, e-health, health services, health protection, per-
sonal data, availability.
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PERCEPCIJA PRAVNIKA O SOCIJALNOM RADU
SA MALOLJETNIM PRESTUPNICIMA

Sazetak: Cilj rada je identifikovanje percepcije pravnika o praksi socijalnog
rada sa maloljetnim prestupnicima u centrima za socijalni rad. Praksa socijal-
nog rada se zasniva na primjeni tri teorijsko-metodska pristupa: socijalni rad
s pojedincem i porodicom, socijalni rad s grupom i socijalni rad u zajednici.
U okviru $ireg istrazivanja teorijsko-metodskih obiljezja socijalnog rada sa
maloljetnim prestupnicima u centrima za socijalni rad u Republici Srpskoj,
izvr$eno je anketno ispitivanje 140 stru¢njaka, a u ovom radu je data neobjav-
ljena analiza odgovora 24 pravnika u pogledu primjene teorijsko-metodskih
pristupa socijalnog rada. Rezultati su obradeni metodama deskriptivne stati-
stike i hi kvadrat testom. Iako se moze raspravljati o reprezentativnosti malog
uzorka, isti¢e se znacaj provedenog istrazivanja i analize zbog nepostojanja
sli¢nih istrazivanja u Republici Srpskoj kao i znacajnog uces¢a pravnika u uku-
pnom uzorku ispitanika (17,1%). Prakti¢ni razlog provodenja ove analize se
sastoji u identifikaciji i spoznavanju videnja pravnika o radu centara za soci-
jalni rad sa maloljetnim prestupnicima. Nau¢ni cilj ovog rada i istrazivanja
je nauc¢na deskripcija i eksplikacija znacaja i prednosti primjene sva tri teo-
rijsko-metodska pristupa u radu sa maloljetnim prestupnicima, sa posebnim
osvrtom na mjesto i polozaj pravnika u radu sa maloljetnim prestupnicima.
Iz empirijskog istrazivanja se na kraju rada zakljucuje da pravnici uocavaju
dominantnost socijalnog rad sa pojedincem i porodicom kao teorijsko-metod-
skog pristupa. Dodatno, rezultati su ukazali na nedostatke prakse u pogledu
nedovoljnog provodenja intervencija u socijalnoj zajednici. Istrazivanje je
dovelo do izvodenja zaklju¢aka o potrebi promjena u vidu proaktivnog i pre-
vencijski usmjerenog, socijalnog rada u zajednici baziranog na zakonskim i
socijalno-politickim strateskim rjeSenjima.

Kljucne rijeci: socijalni rad, pravnik, maloljetni prestupnik.
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LAWYERS’ PERCEPTION OF SOCIAL WORK
WITH JUVENILE OFFENDERS

Summary: The aim of the paper is to identify the perception of lawyers
about the practice of social work with juvenile offenders in centers for social
work. Social work practice is based on the application of three theoretical and
methodological approaches: social work with individuals and families, social
work with groups and social work in the community. As part of a broader
research of the theoretical and methodological characteristics of social work
with juvenile offenders in centers for social work in the Republic of Srpska, a
survey of 140 experts was conducted, and this paper contains an unpublished
analysis of the answers of 24 lawyers regarding the application of theoreti-
cal and methodological approaches in social work practice. The results were
analyzed by using descriptive statistics and the chi-square test. Although the
representativeness of the small sample can be discussed, the importance of
the conducted research and analysis due to the absence of similar research
in the Republic of Srpska as well as the significant participation of lawyers
in the total sample of respondents (17,1%) is highlighted. The practical rea-
son for conducting this analysis is to identify and learn the views of lawyers
on the work of centers for social work with juvenile offenders. The scientific
goal of this work and research is a scientific description and explanation of
the importance and advantages of applying all three theoretical-methodical
approaches in working with juvenile offenders, with special reference to the
place and position of lawyers in working with juvenile offenders. At the end
of the paper, from the empirical research is concluded that the lawyers ob-
serve the dominance of social work with the individual and the family as a
theoretical and methodological approach. In addition, the results indicated
the shortcomings of practice in terms of insufficient implementation of in-
terventions in the social community. The research led to conclusions about
the need for changes in the form of proactive and prevention-oriented social
work in the community based on legal and socio-political strategic solutions.

Keywords: social work, lawyer, juvenile delinquent.
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ROMAN LAW LESSONS IN CONTEMPORARY
LEGAL CONTEXTS: THE CREATION OF THE
BASIC CHARACTERISTICS OF CONTEMPORARY
CORPORATIONS IN MARKET ECONOMIES

Summary: In the scientific research of status law and the influence of law over
socio-economic relations there is no more important issue than that of the devel-
opment of contemporary corporations. That is why this paper will first put into
context the use of specific terms, such as “capital structures” or “corporations” That
is so because the key foundation for contemporary capital structures was given
to us by the roman legal environment which did not recognise corporate entities
equal in legal stature to today’s contemporary legal development. In that sense, in
this paper we will more often revert to contemporary terminology where through
the analysis of the developmental tendencies of contemporary corporate entities
we will be able to create space for reverent analysis of the roadmap which lead
from roman law capital structures to contemporary, market-based, corporations.
In today’s context the terms “corporate governance’, “corporate social responsi-
bility” and “corporate culture” are a staple in the everyday business and corporate
world, and as such are subject to heightened analysis and academic observation.
Our aim within this paper is not to go into the detailed theoretical analysis of the
terminological aspects connected to contemporary corporations, but to rather
give input into the conceptualisation of the “contemporary corporation” and con-
temporary corporative development in the 21st century from the viewpoint of its
status aspects and corporate practices in the legal-status and organisational-legal
environment. The answer to the question what the contemporary corporation rep-
resents is directly dependant on the perspective from which you analyse the issue.
As so a heightened focus within the paper will be put on the contemporary sense
and context, primarily because of the processes of globalisation and high economic
global connectivity and the role played in developing corporate and legal practices.
The issues analysed both from a historical and contemporary aspect are primarily
connected to ownership control, the revolution of managerial relations as well as
the visible framework of different stakeholders, which in a post-crisis world are of
key importance. Here we especially refer to the role of the state, which establishes
various regulatory mechanisms aimed at negating possible deviations especially in
the context of avoiding regulative protective measures which are preventive tools
for avoiding long-term harm for larger groups of citizens.

Key words: Corporation, Capital Structure, Corporate Governance
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[paBuu ¢axynrer ,,Jyctuananyc [Tpumyc®, Yausepsurer C. hupura u Metonuja

JIEKOUJE PUMCKOTI ITPABA Y CABPEMEHUM
ITPABHUM KOHTEKCTVMA: CTBAPAILE
OCHOBHUMX KAPAKTEPUCTUMKA CABPEMEHUX
KOPITIOPAIIMJA Y TP KVMITHVM EKOHOMMUJAMA

Caxerak: Y HayYHOM JMCTPaXVBalby CTATYCHOT IIpaBa U yTHIjaja IIpaBa Ha
IPYIITBEHO-eKOHOMCKe OJJHOCE HeMa BayKHUjeT IIITama Off pa3Boja CaBPeMEeHNX
Kopriopanuja. 3aTo he oBaj paj IpBO CTAaBUTHU Yy KOHTEKCT YIIOTPeOy crienudud-
HJX TepMMIHA, Ko IITO CY ,,CTPYKTYpe KannuTtana Win ,Koprnopauuje™. To je 3aTo
IITO HaM je K/bYYHY OCHOBY 3a CaBpeMeHe CTPYKType KaIllUTaja a0 PUMCKO
IIpaBHO OKPY>Kekbe KOje Hifje IPM3HABAJIO IIPaBHA JINMIIA KOja Cy 110 IIPABHOM CTa-
TYCY jeflHaKa JaHaIlIbeM CaBPEMEHOM IIPAaBHOM Pa3Bojy. ¥ TOM CMICILY, Y OBOM
pany hemo ce venthe Bpaharu caBpemeHoj repmuuonoruju rae hemo aHannsom
Pa3BOjHNX TeH/eHIIMja CaBPEeMEeHNX KOPIIOPATUBHYIX eHTUTeTa MOhM 1a CTBOPU-
MO ITPOCTOP 3 peCIeKTabIHY aHa/IM3Y Iy TOKa3a KOjyi BOAY Off PMMCKOIIPaBHYX
CTPYKTypa KaluTaja Ka caBpeMeHVM, TPXKUIIHO 3aCHOBaHe, Kopropauuje. Y
JJaHAIBbeM KOHTEKCTY, TePMIHM ,KOPIIOPATUBHO YIIpaB/babe ", ,, APYIITBEHA OfTO-
BOPHOCT 11 ,,KOPIIOpAaTVBHA KY/ITypa“ IIPeCTaB/bajy CACTABHY [Ie0 CBAKOJHEBHOT
IIOC/IOBaMba U KOPHOPAaTUBHOT CBETA, U KA0 TAKBMU IIOMJIEXKY I10ja4aHOj aHAIN3K
¥ aKaJIeMCKOM IocMaTpamy. Haur 1im/b y 0BoM pajly Huje ja ylIasuMo y feTa/bHy
TEOPUjCKY aHa/IN3Y TePMUHOJIOLIKMX acIleKaTa Be3aHMX 3a CaBpeMeHe KOpIopa-
nuje, Beh 1a ;aMo JOIPUHOC Y KOHIIENTYann3alyji ,,caBpeMeHe Kopropanyje” 1
CaBpeMEHOT KOPIIOPATUBHOT pa3Boja y 21. BeKy ca CTAHOBMIITA HeTOBOT CTAaTyCHM
aCIIeKT! VI KOPIIOPATHBHE IpaKce Y IPaBHO-CTATYCHOM M OPTaHU3alMOHO-IIPaB-
HOM OKpYy>kery. OToOBOp Ha MNTame LITa IPeCTaB/ba CaBpeMeHa KOpIopariyja
IVPEKTHO 3aBICH Off IIEPCIIeKTIBE U3 Koje aHanu3upare npobnem. Ha Taj HaumH,
nojadat ¢oxyc y pagy 6uhe ctap/beH Ha caBpeMeHM CMIICA0 ¥ KOHTEKCT, IIpe CBe-
ra 36or mpotjeca rimobanusanyje M BUCOKe eKOHOMCKe I7obaHe IT0Be3aHOCTH U
yJI0Te KOjy Cy OJUTPa/N Y Pa3BOjy KOpIOpaTUBHeE U ITpaBHe Ipakce. [Tnrama koja
Ce aHa/IM3MPajy U ca UCTOPMjCKOT Y Ca CaBPEMEHOT acIleKTa IPBEHCTBEHO Cy Be3a-
Ha 32 KOHTPOJTY BJIACHUIITBA, PEBOMYILIN)Y MEHAIePCKIX OffHOCA KO Vi BU/bUBI
OKBMP PasIM4NTHX CTEjKXOJIepa, KOjU Cy Y IIOCTKPU3HOM CBETY Off K/byJHOT
3Hadaja. OBJie ce Moce6HO MIUC/IN Ha Y/IOTY Ip)KaBe KOja YCIIOCTaB/ba PasInyuTe
peryaTopHe MeXaHNU3Me Y LM/bY HerMpama MOryhux oficTynama, 1oce6HO y KOH-
TEKCTY 130eraBama peryJaTMBHIX 3alITUTHNUX Mepa Koje Cy IpeBeHTUBHM a/laTh
3a n3beraBame yropoyHe mrete 3a Behe rpyme rpahana.

Kibyune peun: kopropanuja, CTpyKTypa KaIuTasa, KOpIOpaTUBHO YIIPaB/batbe.
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Hou. np Csjernana Visanosuh
[IpaBHu ¢axynrer YHuBepsutera y VMicrounom CapajeBy

OJIPKNBU PA3BO]J N IIPABO
VIHTEJTEKTYAJIHE CBOJMHE

Caxerak: [IoTponadyko gpyImTBo y KOMe XXMBMMO U M0N0 /ja KOH3yMe-
pu3Ma cBe BUIIe Y3UMajy Maxa 1 yTu4y Ha ce cdepe xusora. [Tocbenniie
MacOBHe IOTPOIIbe HUCY CaMO eKOTOMIKM, Beh 1 ekoHOMCKM mpobiemu,
a Kao jegHo oy Moryhux pjemema Hamehe ce KOHILIENIT OFP)KMBOT Pa3Boja
U LMpKyIapHe ekoHoMUje. Oap>KMBU Pa3Boj je pasBoj Koju y3uma y 063up
yTHUlaj IpUBpefHe aKTUBHOCTY Ha )KMBOTHY CPeIMHY M 3aCHUBA ce Ha 00-
HOBJ/bMBUM pecypcuma. LInpKynapHa eKOHOMM]a je MOfIeN IIPOU3BOJIHE KOjI
YK/by4yje IOHOBHY YHOTpeOy, HOIPaBKY 11 peLMKIaXy MaTepujaaa Kako 61
ce IPOAY)KMO XMBOTHY BUjeK POU3BOJA. Y OKBUPY 3alUTUTE IIOTPOIIAYa,
y YIIOpEeJHOM IIpaBy ce CBe BUIIE TOBOPM O IIpaBy Ha IIONPaBKY IIPOU3BO-
ma. AKO je Mpou3BOJ] KOj/ Ce IOIPaB/ba, IIOHOBO KOPUCTY UM PELUKINpPa
3amTrheH MpaBoM MHTeNEKTyaTHe CBOjIHE, KA IITO CY ay TOPCKO IIPaBo, IIa-
TEHT, KT, IIPaBO Ha MHAYCTPUjCKM IU3ajH, HaMehe ce muTame fa /i Te pajiimbe
MOTy YyTPO3UTH HaBefleHa IpaBa. J/luie Koje mocTaHe BIaCHUK IIPOM3BOIA
Koju je 3amtuheH ofgpeheHNM paBoM MHTeNIEKTyaTHEe CBOjIHE, MOXKe TUM
IIPOM3BOJIOM CTTOOOIHO [ja pacHosaske, OfTHOCHO Jja I'a CTaB/ba Y IPOMET a/n
He CMuje fla IpefysuMa OHe pajibe Koje 611 Morie fja 6yy okapaKTepucaHe
Kao IIpOM3BOAma. 1o je MHCTUTYT UCHPIUbErba IIPaBa KOju ce MOXKe IpH-
MUjEeHUTH Y CITY4ajy peliMK/IMpatba U IPYyr1X o0/IKa IOHOBHOT Kopuirhema
IIPOM3BOJA, KOj! 3HAYM Jja HOCHUJIAI] IIpaBa TyOu KOHTPOIY Hajfl TUM IIPO-
usBozioM. MebyTuMm, y mojenHuM cuTyaryjamMa He JOTa3n JI0 VICIPIIberba
IpaBa, HAPOYNUTO AKO IOCTOje IETUTUMHM MHTEPECH HOCHOLIA JKIUTa JIa 3a-
OpaHy gaby gucTpubyImjy nmpounssopa. [Ipenmer paza je aHammsa IpaBHUX
acreKaTa pelyK/Inpama I IIOHOBHE yoTpebe pobe ca CTAaHOBMINTA ITpaBa
VHTENIEKTya/IHE CBOjMHE.

Kmbyuyne pujeun: [IpaBo nnTenekryanne ceojune; Onp>xusu paspoj; Vic-
LpIbeme 1pasa; Penuknupame; JKur.
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Asst. Prof. Svjetlana Ivanovic¢
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SUSTAINABLE DEVELOPMENT AND
INTELLECTUAL PROPERTY RIGHTS

Summary: The world is facing with serious economic and environmental
challenges. In that circumstances, sustainable development as development
that takes into account the impact of economic activity on the environment
and is based on renewable resources, could be solution of a problem. The
circular economy is a model of production, which involves sharing, reusing,
repairing and recycling materials in order to extend the lifespan of products.
A right to repair as part of consumers protection has been introduced at EU
level. If the product being repaired, reused or recycled is protected by intel-
lectual property rights, such as copyright, patent, trademark, industrial design
right, the question is whether these actions may endanger intellectual prop-
erty rights. The proprietor of an intellectual property right cannot prohibit
its use in relation to goods which have been put on the market with his con-
sent. This is exhaustion doctrine that can be applied in the case of recycling,
reusing or repairing the product, which means that the holder of the right
loses control over that product. However, in certain situations, the rights are
not exhausted, especially if there are legitimate interests of the trademark
holder to prohibit further distribution of the product. The paper deals with
legal aspects of recycling and reusing of goods from the point of view of in-
tellectual property law.

Keywords: Intellectual property law; Sustainable Development; Exhaus-
tion of rights; Recycling; Trademark.
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Herocnas Josuh, MA
[IpaBHu ¢axynrer YHuBep3utera y bamoj JIyun

ITPABO PAHUJET KOPVICHUKA (YIIOTPEBE)
ITATEHTMPAHOT ITPOHATACKA KAO
BT OTPAHNYEIbA ITATEHTA

Caxxerax: Jo ucTor npoHasacka caMOCTaTHUM PafioM MOke fia fobe Buie
Mmebhyco6HO HesaBucHMX muna. To ¢y Tako3BaHM NapajeHN IIPOHATACIIL.
AKo jemHO Off TVX /MIjA TTIOYHE Ca IPUBPESHNM KopuirhemeM IIpoHaTacKa
VIV M3BPLIN CBe IIPUIIpEME 3a TO, a IPYTO JINIe IIOfHeCe NIpUjaBy IaTeH-
Ta M CTEKHE IIaTEeHT II0CTaB/ba Ceé MUTAabE: 1a I HOCU/IAL] IIATEHTA Y TOM
CIy4ajy MOXKe Jja 3abpaHu IPUBPERIHO KOPUIITEHe MATeHTUPAHOT IIPOHa-
JIacKa paHMjeM KOPUCHUKY? 3aKOHOIaBCTBO Beh1He ipykaBa y TOM CTydajy
IPOIIVCYje IIPaBO paHMjeT KOPYCHMKA IIPOHAIACKA KAO jeflaH Of KJIACUYHUX
o0/1Ka orpaHnYema fiejcTBa nareHTa. CydajeByu BeroBor kopuiihema cy
BeoMa PUjeTK! y IIPaKCH, a/Ii OH KaO MHCTUTYT OIICTaje Y MaTEHTHNM 3aKO-
HuMa BehnHe fpkaBa.

JIpyro murame je: na v je NpUBpefHUM KopuinhemeM IpoHamacKa of
CTpaHe paHUjeT KOPUCHNKA, TPOHA/Ia3aK YIIA0 Y CTalbe TeXHUKe 1 U3TyOuo
HOBOCT?

ITpaBo paHujer KOPUCHMKA HIfje CAMOCTA/IHO IIPABO, jep HACTaje 10 CUTIN
3aKOHA 3aje[JHO ca ITATEHTOM, a/I) OTpaHMYaBa OB/IalIheba HOCMOL[A ITATeHTA.
TauHuje, HocmIal MaTeHTa y>K1Ba CBa OB/Iallheba, ay MOpa Jja TOJIepH-
1Ie IIOCTOjambe IIpaBa paHMjer KOPYCHMKA IIPOHAIAcKa aKO CY UCIYHeHN
oppebhenn ycnou. OCHOBHM yC/IOB KOjU paHUjy KOPUCHUK MOpa Jja MCITYHI
je caBjecHoCT. Crpepiehn yc/1oB je 1a je 0OTIOYeO ca IpUBpPefHIM KOPHUIITEHheM
IIPOHAJIacKa IpMje MOHOIIeka IpujaBe maTeHTa. [IpuBpenHo Kopuinhemwe
o0yxBaTa I IIpUIIpeMeHe pajiibe.

Papme npuspenHor Kopunrhema 1 IpUIrpeMeHe pajikbe MOpa ja U3BPIIN
PaHUju KOPUMCHMK CAMOCTA/IHO, OJJH. KaO COIICTBEHY IPUBPEJHY [jeTaTHOCT.

Hamra ananmsa y oBom pagy he ob6yxBatutu 1 06uM IIpaBa paHujer Ko-
PVICHVIKA KOjJ IO Cafip>KMHU He MOyKe OMTY MICTU Kao KOJ| ITaTeHTa.

Kpyune pujeun: [TareHTHO 1paBo, MaTeHT, IPUBPETHO Kopuinheme, or-
paHMYee aTeHTa, IPaBO paHMjer KOPUCHMKA.
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RIGHT OF EARLY USER (USE) OF A PATENTED
INVENTION AS A TYPE OF PATENT LIMITATION

Summary: The same invention can be achieved by several independent
persons working independently. These are so-called parallel inventions. If
one of those persons starts the commercial use of the invention or completes
all the preparations for it, and the other person submits a patent application
and acquires the patent, the question arises: can the patent holder in that case
prohibit the commercial use of the patented invention to the previous user?
In that case, the legislation of most countries prescribes the right of the ear-
lier user of the invention as one of the classic forms of limiting the effect of
the patent. Cases of its use are very rare in practice, but it survives as an in-
stitution in the patent laws of most countries.

The second question is: did the invention enter the state of the art and lose
its novelty due to the commercial use of the invention by the previous user?

The right of the previous user is not an independent right, because it arises
by force of law together with the patent, but it limits the powers of the pat-
ent holder. More precisely, the patent holder enjoys all the powers, but must
tolerate the existence of the rights of the earlier user of the invention if cer-
tain conditions are met. The basic requirement that the previous user must
tulfill is conscientiousness. The next condition is that the commercial use of
the invention began before the filing of the patent application. Commercial
use also includes preparatory activities.

The actions of commercial use or preparatory actions must be performed
by the previous user independently, or as its own economic activity.

Our analysis in this paper will also include the scope of the rights of the
previous user, which cannot be the same as in the case of a patent.

Key words: Patent law, patent, commercial use, patent limitation, right of
previous user.
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Hennc Tyn

IIpaBHu ¢axynrer 3a npuBpeny u npasocybe, YHuBepsuter
ITpuspenna akagemuja, Hosu Cagp

Huna Becuh

dunosodceku pakynrer Yausepsurera y Hosom Cany
Tamapa ba6uh

dunonomkn pakynrer Yausepsurera y beorpagy

ITOJABHM OB/IMIIN U3OABAIITBA YV KIbMIKEBHOCTU

Caxxerak: KimbIkeBHOCT je >K1MBa MaTepuja Koja ce Mema U pa3BHuja, Ta-
Kobe, Ky/ITypa 1 HayKa ce Membajy ca FbOM, a/I/ ¥ M3J]aBAIITBO KaO JIeTaTHOCT.
Y nocnenmwe Bpeme, KibVDKEBHOCT je TIOf, YTUIIAjeM MOJEPHUX TeXHOIOTHja
1 ybp3aHor passoja fpymrBa. HakoH 4eTBpTe MHAYCTPUjCKe peBOIyLje,
M3paXkKeHa je M y HOBUM II0jaBHUM OO/IMIIVIMA, IOpef] TPAAUIVIOHATHUX. V3-
[laBallITBO Kao OM3HNIC MeHa Ha4ylMHe Ha Koje CTIDKe Jo Iyb/mke, a popme
npunarobhasa reHepalujama Koje ofpactajy y 21. Beky. Tako ce faHac K-
YKEBHOCT M3pakaBa U Y)KIBa y BUIIe II0jaBHMUX OO/INKA: TPAAUIVIOHATHIM
KIbJT'aMa, elIeKTPOHCKVM KIbJTaMa I aya1o Kiburama. bes 063upa Ha mmojas-
HJ 00/INK CBa 0Ba Jle/la KIbVDKEBHOCTH Y>KMBajy ay TOPCKO-IIPABHY 3aIUTHUTY.
Ta samTuTa npunaza cBMM ay TOPCKMM JeMIMa YHUBEP3aTHO CaMO Ha OCHO-
By TOTa IITO CYy Ta Aena AeduHICaHa KAao ayTOpCKa fiefia. AyTOPCKO IpaBo
npensubha MpaBHe OKBYpe 3aIITUTE ayTOPA, IIOBOJIOM HACTAJIOT Jie/la, i 1
IIPEHOC ayTOPCKOT IIpaBa y Lie/IMHMA VUM Jiely Ha M3/jaBada, Kao U IMOCTyIaK
usnasama Kibure. Off pasyMeBama OBOT IIOCTYIIKA, 3aBJMCH JIeIATHOCT IIPK-
BpelHMX cybjexaTa Koju ce 6aBe M3aBalITBOM, ami 11 ayTopa. KmiokeBHa
iena, 3a pas/INKy Off APYTUX ayTOPCKUX fena (perumMo Mysuke u ¢puimMa)
nMajy onpehene crenpuIHOCTH, Te Ce ayTOPCKO IIPABO Yy HEKMM e/leMeH-
TYMa Pa3jIMKyje Y OfHOCY Ha ayTOPCKO IpaBo Kop Apyrux popmu. [Toce6Ho
KOJI TOCTYIIKA M3aBama, nprbasmpama VICbH-a u IMII-au p. Y oBoM pany
npo6ahemo aTy KpaTak Iperief ay TOpCKOT IIpaBa y IOIJIeAy I0jaBHUX 00-
NIMKa U3JABAIITBA Y KIbVDKEBHOCTI.

KbyuHe peun: AyTopcKo IpaBo, KibVKEBHOCT, KEbIUTA, €IEKTPOHCKA KHbI-
ra, ayino KIbUTa, yTOBOP O M3/IaBaIlTBY.
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Tamara Babic
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APPEARING FORMS OF PUBLISHING IN LITERATURE

Summary: Literature is a living matter that changes and develops, culture
and science change with it, but also publishing. After the fourth industrial
revolution literature is under the influence of modern technologies and ac-
celerated development of society expressed in new forms, in addition to the
traditional ones. Publishing as a business changes the ways in which it reaches
the audience and adapts the forms to the generations growing up in the 21st
century. This is how today literature is expressed and enjoyed in several forms:
traditional books, electronic books, and audio books. Regardless of the ap-
pearance form, all these works of literature enjoy copyright protection. That
protection belongs to all works of authorship universally only by virtue of the
fact that those works are defined as works of authorship. Copyright provides
legal frameworks for the protection of the author, regarding the created work,
but also the transfer of the copyright in whole or in part to the publisher, as
well as the procedure for publishing the book. The activity of business entities
engaged in publishing, as well as authors, depends on the understanding of
this procedure. Literary works, unlike other works of authorship (for exam-
ple, music and film) have certain specificities, and copyright differs in some
elements from copyright in other forms. Especially in the process of issuing,
obtaining ISBN and CIP, etc. In this paper, we will try to give a brief overview
of copyright in terms of the forms of publishing in literature.

Keywords: Copyright, literature, book, electronic book, audio book, pub-
lishing contract.
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