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Introduction

The project "Legal Status and Protection of Internationally Displaced Persons, Refugees, Asylum
Seekers and 'Invisible' Persons without IDs" is a project of the South East European Law School
Network implemented by the Faculty of Law of the University of Nis (Serbia), as the project lead, and
Faculty of Law, University of Zenica (Bosnia and Herzegovina), lustinianus Primus Faculty of Law, Ss.
Cyril and Methodius University of Skopje (North Macedonia) and Faculty of Law, Josip Juraj
Strossmayer University of Osijek (Croatia) as project partners.

Within the project the national experts involved developed a A Guide to Good Practice where the
national reports explain the legal position of these persons as regulated by different branches of law
(e.g. Public International Law, Private International Law, Social Protection and Labour Law, Human
Rights, European Law and related asylum policy, etc).

Having in mind the scientific approach to the development of the national reports the Editorial
Board of the SEE Law Journal decided the guide to good practices in the English language to be
published as a special issue of the journal. The Guide to Good Practice will also be published in a
version of the language of the authors by the project consortium.

We strongly believe that by publishing the Guide to Good Practice in the SEE Law Journal we will
contribute to better understanding of the position of the Internationally Displaced Persons,
Refugees, Asylum Seekers and 'Invisible' Persons without IDs and improving the national policies.

Prof. Dr. Neda Zdraveva

Editor-in-chief
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| INTERNATIONAL LEGAL STATUS AND THE PROTECTION OF FORCED MIGRANTSII LABOUR
LAW AND SOCIAL INSURANCE



Nebojsa Raicevi¢, LL.D. Full Professor
Faculty of Law of the University of Nis, Serbia

UDK: 341.24-054.73

DEFINITION OF REFUGEE IN INTERNATIONAL LAW?

1. Introduction

A considerable portion of the negotiations on the occasion of drafting the text of the Convention
Relating to the Status of Refugees 19512 (hereinafter: The Convention) was committed to consensus-
seeking between the states regarding the definition of refugee. Understandably, since the states were
aware that the scope of their consequent obligations will very much depend on the circle of people to
be encompassed by the definition.

The Convention provides the definition in art. 1A(2) saying that the term refugee shall imply any
person who “owing to well-founded fear of being persecuted for reasons of race, religion, nationality,
membership of a particular social group or political opinion, is outside the country of his nationality
and is unable or, owing to such fear, is unwilling to avail himself of the protection of that country; or
who, not having a nationality and being outside the country of his former habitual residence as a result
of such events, is unable or, owing to such fear, is unwilling to return to it.”

A similar definition is also contained in art. 2 of the Serbian Law on Asylum and Temporary Protection
20183, prescribing that a refugee is “an alien who, owing to well-founded fear of being persecuted for
reasons of race, sex, language, religion, nationality, or membership of a particular social group, or
political opinion, is outside the country of his origin, and is unable or, owing to such fear, is unwilling
to avail himself of the protection of that country, as well as a stateless person who is outside the
country of his habitual residence, and who is unable or, owing to such fear, unwilling to return to that
country”. Noticeably, the Serbian law states sex and language as the grounds of persecution in
particular. This does not represent, however, any essential difference in relation to the definition in
the Convention, as these grounds of persecution are classified under persecution due to “membership
of a particular social group”.

In the definition of refugee, it is the state where danger of persecution threatens a person. Most
frequently, it is the state the nationality of which the person possesses, which is designated as the
state of origin or the home state. Speaking about a stateless person, since he does not possess the
nationality of any country, the danger of persecution is assessed in relation to the state where that
person de facto lives (the state of habitual residence). As opposed to the state where the danger of
persecution threatens the person, the state that provides refugee protection to the persecuted person
occurs and it is called the state of refuge (state of admission, asylum state).

The definition of refugee contained in art. 1A(2) of the Convention has five relevant elements, as
follows: 1) the person must be outside the country of his origin, i.e the country of his habitual
residence; 2) well-founded fear of being persecuted; 3) persecution; 4) relevant reasons for
persecution; and 5) lack of protection by the state of his origin, i.e the country of his habitual
residence. These elements represent the inclusive criteria that must be cumulatively met in order to
acquire refugee status (the so-called inclusive clauses). All these inclusive requirements must be
fulfilled by the person at the moment of decision making on determining his refugee status.

This paper represents a shortened version of Chapter 1 of the first part of the monograph by N. Raievi¢, Zastita izbeglica u
medunarodnom pravu (Protection of refugees in international law), Nis: Faculty of Law of the University of Ni§, 2018, p.
238.

2Convention Relating to the Status of Refugees, 28 July 1951, United Nations, Treaty Series, Vol. 189, p. 137; Sluzbeni list
FNRJ — Medunarodni ugovori , no. 7, 1960.

3Law on Asylum and Temporary Protection, Sluzbeni glasnik RS, no. 24, 2018.



2. Stay outside the country of origin or habitual residence

Art. 1A (2) of the Convention provides for that refugee status may only be acquired by a person who
is “outside the country of his nationality”, i.e. “outside the country of his former habitual residence”,
if the person in question is a stateless person. Observably, only those persons that are no longer in
their own country, i.e. in the country of their habitual residence, fall within the reach of the
Convention. As far as he is in his own state, the person may not acquire the refugee status. It is
essential that the refugee must be an alien for the country of refuge (a foreign national or a stateless
person) since international law does not recognise a possibility of being a refugee in one's own
country.

Persons who stayed in their own county may eventually acquire the status of "internally displaced
persons”, but they are not entitled to refugee protection. Internally displaced persons are not included
in the protection established by the Refugee Convention, since, otherwise, the sovereignty of the state
where they are situated would be violated*, and actually it would also be difficult to be protected by
other states while not being under their jurisdiction. The primary responsibility for the protection of
internally displaced persons lies with the country of origin, but other countries are expected to provide
“timely and speedy humanitarian assistance and support””.

To acquire refugee status, a person must cross international borders of his country. Therefore, refugee
protection may not be provided to persons exposed to persecution and who are prevented to leave
their country.® This requirement prevents filing an application for acquiring refugee protection in
diplomatic and consular missions located in the territory of the country of persecution because foreign
missions do not form a part of the territory of the sending state, but a part of the territory of the
receiving state. A person shall not be deemed to have left his country even in the event of boarding
into a foreign aircraft or a foreign ship as long as such means of transport are in the airspace/coastal
sea of the concerned country. Finally, this condition shall not be met either in the event of an eventual
entry into foreign military bases in the state of origin or its other areas under an eventual control by
foreign states. Persons found in foreign diplomatic and consular missions, foreign aircraft or ships or
in other areas controlled by foreign states cannot obtain protection against refoulement referred to
in art. 33 (1) of the Refugee Convention.

As said, a person has to be in the foreign state territory for acquiring refugee status. Whereby, it is
irrelevant whether the person arrived in this country legally or illegally. As soon as he finds himself in
the territory of the receiving country, irrespective of the manner of entry, it shall be considered that
the condition of staying outside the country of origin is met. Art. 31 of the Refugee Convention even
prohibits the Member States to impose penalties on refugees who have entered their territory
illegally.

Leaving their home country does not even have to be the consequence of an actual persecution, or
their fear of persecution. Possibly, such person had left his country voluntarily (for the purpose of
employment or studying abroad), and that fear of persecution occurred afterwards. It may be a
consequence of some political changes in the country of origin or some activities of the person himself,
and here we speak about sur place refugees’.

4J. C. Hathaway, M. Foster, The Law of Refugee Status, Cambridge, 2014, p. 18.

SExecutive Committee of the Programme of the United Nations High Commissioner for Refugees, Conclusion No. 75
(XLV), Internally Displaced Persons, 1994, paras. d and f.

61n this situation, protection of a person may be achieved by other international law

mechanisms or by political pressure on his country.

"More on this category of refugees, see: N. Rai¢evi¢, Specifi¢ni slucajevi utvrdivanja izbeglickog statusa (Specific cases of
determining refugee status), In: R. Luki¢ (Prir.), Zbornik radova sa nauénog skupa Pravo i vrijednosti (Collection of works
of the Law and Values scholarly gathering) (p. 125-143). East Sarajevo: Faculty of Law of the University of East Sarajevo,
2019, p. 126-131.



It is generally recognised that the nationality of a person is to be determined solely by the national
regulations of the country involved®. Unless it can be reliably established that the person has a
nationality, it will be proceeded as in the case of a stateless person.

Regarding stateless persons, for the needs of art. 1A(2) of the Convention, the state where the person
has his habitual residence must be identified. If this is, however, a person having two or more
nationalities, he may acquire refugee status if he suffers persecution in every country the nationality
of which he has. Thus, a dual/multiple nationality holder may not achieve refugee status in the event
of losing the protection of one of the countries whose nationality he has, and he can receive protection
of some of the remaining countries that he is in citizenship relationship with.

3. Well-founded (credible) fear of persecution

For the person to acquire refugee status, he must have “a well-founded fear of persecution”. The term
“well-founded fear of persecution” means “a person who has either been actually a victim of
persecution or can show good reasons why he fears persecution”®. Fear of persecution is assessed in
relation to the moment of decision making on the application for acquiring refugee status, and not in
relation to the moment when the applicant left his country or filed the application thereof. If the
person cannot prove that there is an actual well-founded (reasonable) fear of current or future
persecution, he may not fall within the reach of art. 1A(2) of the Refugee Conventions.'® UNHCR and
many states share the stand that a well-founded fear of persecution has two components: subjective
and objective. For the existence of a well-founded fear of persecution, there must be subjective fear
- in terms of trepidation that the person will experience something unpleasant, and objective danger
- which it is actually going to happen. The UNHCR asserts that “To the element of fear — a state of mind
and a subjective condition — the qualification ‘well-founded’ is added. This implies that it is not only
the frame of mind of the person concerned that determines his refugee status, but that this frame of
mind must be supported by an objective situation. The term “well-founded fear” therefore contains a
subjective and an objective element, and in determining whether a well-founded fear exists, both
elements must be taken into consideration."!!

The Anglo-Saxon states opted for such bipartite (two-part) approach, demanding the existence of
subjective and objective elements of a well-founded fear of persecution. On the contrary, the EU
Directive on standards for the qualification eliminates the need for any assessment of subjective
perception of refugee since art. 9 only lists the objective elements on which the decision on
determining refugee status should be based.'? And the continental law tradition states, generally, do
not support the two-part approach in determining a well-founded fear of persecution.!®

8A.T. Fragomen, The Refugee: A Problem of Definition, Case Western Reserve Journal of International Law. 1(111), 1970, p.
55.

%Report of the Ad Hoc Committee on Statelessness and Related Persons, 17 February 1950, E/1618; E/AC.32/5,
http://www.refworld.org/docid/40aal5374.html [Accessed on 08. 03. 2018].

10The House of Lords expressed such an attitude in a case concerning the application of a few Albanians from Kosovo and
Metohija. In the beginning of the 2000’s, several Albanians from Kosovo and Metohija did not want to return to Kosovo and
Metohija from Great Britain, referring to their fear of continuous consequences of persecution that they had experienced in
the past. They alleged that during 1997 and 1998 Serbian police and military forces committed a number of crimes (severe
bodily injuries with cold and firearms inflicted even on children, rape of a woman in front of her family and neighbours,
robbery of a house). They, actually, invoked the derogation of art. 1C(5) of the Refugee Convention, wishing to remain in
Great Britain due to “convincing reasons arising from earlier persecution”, i.e. because they will be exposed to ostracism by
their community after returning to Kosovo and Metohija. As the application of the mentioned exception was not accepted,
the Court dealt with the eventual possibility of a direct recognition of their refugee status on the grounds of the definition
referred to in art. 1A(2) of the Convention, but it concluded that was impossible since at the moment of decision making
there was no fear of present or prospective persecution; In re B (FC) (Appellant) (2002). Regina v. Special Adjudicator, Ex
parte Hoxha (FC), [2005] UKHL 19, United Kingdom: House of Lords, 10 March 2005, paras. 12, 49.

HUNHCR, Handbook on Procedures and Criteria for Determining Refugee Status, Geneva: UNHCR, 2011, para. 38.

12F, Cherubini, Asylum Law in the European Union, London/New York: Routledge, 2015, p. 195.

13].C. Hathaway, W.S. Hicks, Is There a Subjective Element in the Refugee Convention’s Requirement of Well-Founded
Fear, Michigan Journal of International Law, 2 (XXVI), 2005, p. 511. For the practice of the Netherlands, see: K. Bem,
Defining the Refugee — American and Dutch asylum case-law 1975-2005, VU Migration Law Series No. 6. Amsterdam:
Faculty of Law of the University of Amsterdam, 2007, pp. 119-122.

10



The doctrine is divided in this regard. The majority of authors believe that a well-founded fear of
persecution implies the existence of both components- subjective and objective. Both must be taken
into consideration since fear is a very personal response to a specific situation, but it must also be
justified within the given circumstances for the needs of art. 1A(2) of the Convention®. The term “well-
founded fear of persecution” implies the mental state of the applicant expressing his trepidation and
fear that he will be exposed to persecution, but also requires the existence of an objective
assessment.’ On the contrary, the other part of doctrine criticises such two-part approach, pointing
out that the subjective element has no grounds in the text of art. 1A(2) of the Convention, neither in
travaux préparatoires. Insisting on the subjective element imposes an additional obligation to the
applicant to prove the existence of subjective fear, narrowing down the definition of refugee thereby.
According to these authors, the concept of a well-founded fear is essentially an objective concept and
its purpose is deprivation of protection to persons unable to prove the existence of a real chance to
be exposed to present or prospective persecution, and not to condition the obtaining of refugee status
with proving any subjective fear®®. The state of mind of the applicants cannot be a good indicator of
any real danger threatening them in the country of origin since they, because of their character or the
lack of information, do not feel fear of returning although there is an objective danger for them
there!. The diversity of applicants in relation to culture, language, temperament makes it difficult to
the decision makers, and sometimes prevents them, to reliably establish the existence of subjective
fear, i.e. whether the applicant is truly afraid or not.X® If the existence of such fear is not established,
the applicant will be deprived of refugee protection despite a conclusion that he faces a chance of
being persecuted if returned to the country of origin, and it is unacceptable.®

3.1. Subjective element

Subjective element implies the existence of fear of persecution in the mind of the applicant. Fear is an
emotion that appears as a consequence of perceiving or expecting danger or due to a serious threat
and represents a personal response to such a situation. Fear, actually, represents a perception of
danger or awareness of danger.?’ Subjective fear of the applicant must exist at the moment of decision
making upon his application. This fear, however, does not have to originate from the previous
persecution of the applicant, but it may represent a fear of future conduct of the state of origin. The
applicant will fulfil the subjective requirement if he proves the existence of fear of persecution in the
event of his return to the country of origin.

The UNHCR clarifies that when subjective fear is determined, the applicant’s personal characteristics
must be taken into consideration because “psychological reactions of different individuals may not be
the same in identical conditions. One person may have strong political or religious convictions, any
disregard of which would make his life intolerable; another may have no such strong convictions. One

14A.T. Fragomen, op. cit., p. 53.

15].H.F. Andrade, On the Development of the Concept of ‘Persecution’ in International Refugee Law, Anuério Brasileiro de
Direito Internacional, 2(l111), 2008, p. 123. Such a stand is also advocated by: International Commission of Jurists, Migration
and International Human Rights Law, Practitioners Guide No. 6, Geneva, 2014, p. 57; P. Sinha, Asylum and International
Law, The Hague: Martinus Nijhoff, 1971, p. 102; R. Thomas, Assessing the Credibility of Asylum Claims: EU and UK
Approaches Examined, European Journal of Migration and Law, 1(V1I1), 2006, p. 79; N. Nathwani, Rethinking Refugee
Law, The Hague/London/New York: Martinus Nijhoff Publishers, 2003, p. 107; T.N. Cox, Well-Founded Fear of Being
Persecuted: The Sources and Application of a Criterion of Refugee Status, Brooklyn Journal of International Law, 2(X),
1984, pp. 333-379; R.C. Chhangani, P.K. Chhangani, Refugee Definition and The Law in Nigeria, Journal of the Indian Law
Institute, 1(LIII) 2011, p. 52; D. Lapas, Medunarodnopravna zastita izbjeglica (International Legal Protection of Refugees),
Zagreb: Hrvatski pravni centar, 2008, p. 5; I. Krsti¢, M. Davini¢, Pravo na azil — medunarodni i domac¢i standardi (The Right
to Asylum - International and Domestic Standards), Beograd: Faculty of Law of the University of Belgrade, 2013, p. 97.

16, C. Hathaway, M. Foster, op. cit., p. 92.

YE, Cherubini, op. cit., p. 13.

18Determining fear is also made difficult by the fact that illiterate persons or persons having problems in communication are
not able to express their fear in words, and such fear is frequently not identified when a translator is used; J. C. Hathaway,
M. Foster, op. cit., p. 96.

190n these and other arguments, see in more detail: J.C. Hathaway, W.S. Hicks, op. cit., pp.

511, 514.

2OMatter of Acosta, A-24159781, 19 1.& N. Dec. 211 (1985), 1 March 1985.

11



person may make an impulsive decision to escape; another may carefully plan his departure.”?

Additionally, it will be necessary to take into account the personal and family background of the
applicant, his membership of a particular racial, religious, national, social or political group, his own
interpretation of his situation, and his personal experiences.?

Eventual mental disorder of the applicant cannot be taken as an argument that he does not feel any
subjective fear of persecution and that he cannot be granted refugee protection on such grounds.
Likewise, this element may not be insisted upon in relation to children either, particularly the younger
ones. Most courts in the states that accept the bipartite test, exempt mentally disabled persons and
children from the duty to demonstrate subjective fear as a precondition for acquiring refugee status.?®
3.2. Objective element

In addition to fear as a subjective element, the definition of refugee also contains an objective
qualification, requiring such fear to be reasonable (well-founded). It is not enough that the applicant
feels fear, but such fear must be well-founded, i.e. reasonable under the given circumstances.?* The
applicant’s state of mind must be supported with the objective situation in his country.?®

The Convention requires fear to be justified, thus also to be determined with the objective element,
meaning that actually such circumstances exist in the country of origin where an average person, if he
were in the place of the concerned applicant, would fear persecution for any of the reasons set out in
art. 1A(2) of the Convention.?® The receiving state authorities that decide on the refugee application
must answer the question whether the applicant’s fear is grounded upon the criteria of a neutral
observer. Therefore, for the fear of persecution to be well-founded (reasonable), a real, i.e. actual
danger of persecution must exist.

When establishing the existence of a well-founded fear, the applicant's emotional characteristics are
not considered, such as emotional instability, temperament, personnel level of courage and
boldness.?’” However, certain personal characteristics such as age, sex and physical weakness should
be given an appropriate significance when assessing the fulfilment of an objective requirement.?®
The objective requirement is necessary as otherwise for acquiring refugee status it would be enough
that the applicant believes the danger of being persecuted is serious and there is no other way to
avoid persecution, save for fleeing abroad. The states were not ready to accept such a liberal concept
as it would significantly crumble their sovereignty in the immigration plan.

Without such an objective test, many mentally unbalanced persons would be entitled to refugee
status, although objectively there is no need for it.?°

The fulfilment of the objective element, i.e. the existence of a well-founded fear is evidenced on the
basis of data possessed by the receiving country about the situation of the country of origin, as well
as on the basis of statements of relevant witnesses. The applicant’s own testimony without
corroborative evidence “may in some cases be the only evidence available, and it can suffice where
the testimony is believable, consistent, and sufficiently detailed to provide a plausible and coherent
account of the basis for his fear.3°

2LUNHCR, Handbook on Procedures and Criteria for Determining Refugee Status, Geneva: UNHCR, 2011, para. 40.

21pid., para. 41.

23].C. Hathaway, W.S. Hicks, op. cit., p. 512.

24As said by an Australian court, “Whilst there must be fear of being persecuted, it must not all be in the mind; there must be
a sufficient foundation for that fear”. Chan v. Minister for Immigration and Ethnic Affairs, [1989] HCA 62; (1989) 169 CLR
379, Australia: High Court, 9 December, para. 16.

BUNHCR, Handbook on Procedures and Criteria for Determining Refugee Status, Geneva: UNHCR, 2011, para. 38.

%D, Lapas, op. cit.,p. 5. When determining that fear is well-founded, a comparison must be made between the applicant’s
reaction and “an average person’s” reaction in the same or similar situations. If found out that an average person would react
in the same manner as the applicant, then the objective test is satisfied and the applicant may acquire refugee status; N.
Nathwani, op. cit., p. 109.

2"1bid., para. 111.

28|bid., para.

2A. Fragomen, op. cit., p. 54.

30Matter of Mogharrabi, Interim Decision #3028, 19 I. & N. Dec. 439, 445 (BIA 1987), 12

June 1987.
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4. Persecution

Although persecution (being persecuted) represents the essence of the definition referred to in art.
1A(2) and the basic parameter for determining refugee status, it is not defined by the Convention.
Some authors hold that the drafters of the Convention deliberately left it undefined so that newly
emerging forms of persecution would be encompassed by the term, as not all the possible forms of
persecution could have been foreseen in advance®, which is also supported by the UNHCR32. There
is no definition of persecution in any other international treaties safeguarding human rights.3 Thus,
persecution must be considered “a living thing, adopted by civilised countries for a humanitarian end,
which is constant in motive but mutable in form”3*,

Pursuant to art. 33(1) of the Convention, it can be concluded indirectly that endangering life or
freedom of a person indisputably represents persecution within the meaning of art. 1A(2).%
Persecution, however, cannot be reduced only to the activities stated in art. 33(1) of the Convention.
The practice of countries, the UNHCR's publications, and doctrinary stands show that some other
activities can represent acts of persecution as well. They are also linked to violations of human rights®®
and exactly those ones contained in the most important international documents on human rights.
For a violation of human rights to have a character of persecution, it must be serious and based on
any of the five foundations contained in art. 1A(2) of the Convention (race, religion, nationality,
membership of a particular social group or political opinion). Minor human rights violations are not
considered to be persecution. Even each serious human rights violation will not represent an act of
persecution. The drafters of the Refugee Convention restricted the protection of refugees only to
serious human rights violations in a situation where the state does not comply with the obligation of
protecting their own population.?” Starting from there, persecution is defined as a “continuous or
systematic violation of fundamental human rights that shows the state's failure to safeguard some of
the fundamental rights recognised by the international community”.3®

The Convention drafters’ intention was not to “respond to some human rights violations per se, but
to intervene only there where such violations are an indicator for a breakdown of national
protection”. For the existence of persecution, it is not enough to violate human rights, or that there
is any danger that it will happen, but it is also necessary that the victim in such a situation cannot
achieve protection before the domestic authorities. Therefore, to have persecution, there must be a
serious human rights violation and that the country is not capable of or does not want to provide
efficient protection. As one may see, two requirements must be met for the existence of persecution:
serious human rights violation and absence of protection by the state authorities. It is presented in a
picturesque way with the following formula: persecution = serious harm + the failure of state
protection,*® which is also accepted in the case law.*

81]. C. Hathaway, M. Foster, op. cit., p. 182.

32UNHCR, Interpreting Article 1 of the 1951 Convention Relating to the Status of Refugees, 2001, Retrieved 10 March
2021, https://www.refworld.org/docid/3b20a3914.html, para. 16.

30nly in the Roma Statute, the definition of persecution as a potential crime against humanity can be found. Article 7(2)g
defines persecution as "the intentional and severe deprivation of fundamental rights contrary to international law by reason
of the identity of the group or collectivity”.

3R v. Immigration Appeal Tribunal and Another; Ex parte Shah, [1997] Imm AR 145 (Eng. HC, Oct. 25, 1996); as quoted
by J. C. Hathaway, M. Foster, op. cit., p. 182. The interpretation of the term “persecution” by doctrine and case-law will
contribute to a dynamic, progressive and yet harmonious interpretation of the refugee definition; J.H.F. Andrade, op. cit., p.
136.

35A.T. Fragomen, op. cit., p. 54.

36K. Hausler, Refugees and asylum seekers from conflict-affected States, In: A. Bellal (Ed.), The War Report: Armed
Conflict in 2014, Oxford: Oxford University Press, 2015, p. 428.

%7). C. Hathaway, M. Foster, op. cit., p. 184.

3).C. Hathaway, The Law of Refugee Status, Toronto: Butterworths, 1991, pp. 104-105, 112.

39). C. Hathaway, M. Foster, op. cit., p. 184.

40Refugee Women’s Legal Group, Gender Guidelines for the Determination of Asylum Claims in the UK, London: Refugee
Women’s Legal Group, 1998, p. 10.

4slam (A.P.) v. Secretary of State for the Home Department & R v. Immigration Appeal Tribunal and Another, Ex Parte
Shah (A.P.), United Kingdom: House of Lords, 25 March 1999, p. 17.
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Finally, it should be noted that, unlike the Convention, the EU Qualification Directive*’contains a
description of persecution and its manifestations. Art. 9(1) of the Directive provides for that an act will
be regarded as an act of persecution if it is: (a) sufficiently serious by its nature or repetition as to
constitute a severe violation of basic human rights, in particular the rights from which derogation
cannot be made under Article 15(2) of the European Convention for the Protection of Human Rights
and Fundamental Freedoms; (b) an accumulation of various measures, including violations of human
rights which is sufficiently severe as to affect an individual in a similar manner as mentioned in point
(a). Article 9(2) of the Directive prescribes that acts of persecution can take the form of acts of physical
or mental violence, including acts of sexual violence; legal, administrative, police, and/or judicial
measures which are in themselves discriminatory or which are implemented in a discriminatory
manner; prosecution or punishment which is disproportionate or discriminatory; denial of judicial
redress resulting in a disproportionate or discriminatory punishment; prosecution or punishment for
refusal to perform military service in a conflict, where performing military service would include
crimes or acts falling within the scope of the grounds for exclusion from being a refugee; acts of a
gender-specific or child-specific nature.

The Law on Asylum and Temporary Protection also follows the approach of Directive EU 2011/95.
Article 28 lists the forms of persecution that are almost identical to those stated in the Directive.

The list of concrete acts of persecution is set out in art. 9(2) of EU Directive and the one in Serbian law
are not final, but only indicative. The listed acts can be a very good direction to the acting authority in
determining whether there is persecution in a given situation.

The agent of persecution can be the state of origin. It can be a direct agent of persecution through its
organs or a person whose acts can be assigned to the state (de jure and de facto organs). In practice,
persecution is usually linked to the activities of state organs. They can be central organs, but also
regional and local. Besides the state, agents of persecution, however, can also be non-state (private)
entities as the Convention in art. 1A(2) did not prescribe (although it could have) that there had to be
“a fear of persecution by the national state”, but it only prescribed that there had to be “a fear of
persecution”.*?

Agents of persecution can be various non-state entities, such as organisations, groups, or individuals.
In principle, anyone can commit an act of persecution in terms of art. 1A(2) of the Refugee
Convention.*

In order for human rights violations by non-state entities to constitute persecution, it is essential that
the state in which these violations occur is unwilling to or incapable of providing protection to victims.
The UNHCR in its Handbook says that any discriminatory or other violent acts of the local populace
will be considered as persecution if they are tolerated by the authorities or if the state organs refuse,
or prove unable, to offer effective protection.*

5. Relevant reasons of persecution

No fear of just any persecution in the country of origin is eligible to result in acquiring refugee status.
In order to acquire refugee status, a fear of persecution must be based on any of the five reasons
(grounds) set out in art. 1A(2) of the Convention: race, religion, nationality, membership of a particular
social group?® or political opinion.*” If a decision to violate the rights of a person had nothing to do
with any of these five reasons, then there is no persecution in terms of the Refugee Convention.

“’Directive 2011/95/EU.

43Minister for Immigration and Multicultural Affairs v. Khawar, [2002] HCA 14, Australia: High Court, 11 April 2002, para.
112.

44C.W. Wouters, International Legal Standards for the Protection from Refoulement (PhD thesis), Leiden: Leiden University,
2009, p. 81.

4SUNHCR, Handbook on Procedures and Criteria for Determining Refugee Status, Geneva: UNHCR, 2011, p. 15, para. 65.
“6In the UNHCR Statute, “a particular social group” is not foreseen as a relevant reason for persecution. The Statute of this
Agency contains only four reasons for persecution (race, religion, nationality, and political opinion).

4TThese reasons can be divided into two groups. The first one includes the reasons that are not under the refugee's control
(race, religion, membership of a particular social group), and the other one includes those under his control (religion and
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Five reasons for persecution, set out in art. 1A(2) of the Convention, “reflect characteristics or statuses
which either the individual cannot change or cannot be expected to change because they are so closely
linked to his identity or are an expression of the fundamental human rights.“*® All the stated reasons
have equal significance, so there is no hierarchy between them.*

Any fear of being persecuted because of some other reason that is not set out in art. 1A(2) is irrelevant
from the standpoint of the Convention and cannot result in acquiring refugee status. The reasons for
persecution listed in art. 1A(2) of the Convention serve as limiting factors when determining the term
refugee. By entering it into the definition, the Convention drafters wanted to make their future
obligations “foreseeable”.>°

To get qualified as a refugee, it suffices that a person is threatened by persecution at least under one
of the stated reasons. The person may be threatened by persecution under two or more reasons,
which is very often in practice. For instance, the person may be exposed to persecution because of his
nationality and/or religion, and because of voicing his opposition to such an action of the authorities,
he is also exposed to persecution for his political opinion.

It should be pointed out that it is not important whether the applicant actually has any of the five
characteristics embodied in the reasons for persecution, but what is important is whether the actor
of persecution assigns (attributes) this characteristic to him.”® When determining the existence of
these characteristics “it should be approached from the perspective of the persecutor, since that is
the perspective that is determinative in inciting the persecution.”? The EU Directive on standards for
the qualification explicitly ascertains it in art. 10(2), which reads as follows: “When assessing if an
applicant has a well-founded fear of being persecuted it is immaterial whether the applicant actually
possesses the racial, religious, national, social or political characteristic which attracts the persecution,
provided that such a characteristic is attributed to the applicant by the actor of persecution.”>3

6. Lack of protection in the country of origin

The lack of national protection is the last among the constituent elements of the refugee definition
contained in art. 1A(2) of the Convention. The definition defines that the protection of refugees is
granted to a person having a well-founded fear of being persecuted in the country of origin, i.e. of his
habitual residence if he is “unable or, owing to such fear [...] is unwilling to avail himself of the
protection of that country, or if the person in question does not have a nationality and “is unable or,
owing to such fear [...] is unwilling to return to the country of his habitual residence.

The Refugee Convention recognises refugee status only to persons not having the protection of their
own state and only until such protection (or the protection of any other state) is not regained. Refugee
status will not be recognised even though such persons are exposed to serious violations of human
rights if their country can protect them. As far as there is a possibility of being protected by one’s own
state, even the most serious human rights violations may not be considered as persecution, and

political opinion); A. Grahl-Madsen, The Status of Refugees in International Law, Vol. 1, Leyden: A.W. Sijthoff, 1966, pp.
57-58. Observably, contrary to the contemporary treaties on human rights, sex is not explicitly stated as a reason for
persecution. Protection against persecution in such situations is, however, provided on the basis of the generic reason of “a
particular social group”.

“8RT (Zimbabwe) and others v. Secretary of State for the Home Department, [2012] UKSC 38, United Kingdom: Supreme
Court, 25 July 2012, para. 25.

49HJ (Iran) and HT (Cameroon) v. Secretary of State for the Home Department [2010] UKSC 31, United Kingdom: Supreme
Court, 7 July 2010, para. 10.

50N. Nathwani, op. cit., pp. 79-80, 114.

51“For example, a person may not in fact hold any political opinion, or adhere to any particular religion, but may be
perceived by the persecutor as holding such an opinion or being a member of a certain religion. In such cases, the imputation
or perception which is enough to make the person liable to a risk of persecution is likewise, for that reason, enough to fulfil
the Convention ground requirement, because it is the perspective of the persecutor which is determinative in this respect”;
UNHCR, Interpreting Article 1 of the 1951 Convention Relating to the Status of Refugees. Retrieved on 10 March 2021,
https://www.refworld.org/docid/3b20a3914.html, 2001, para. 25.

52Canada (Attorney General) v. Ward, [1993] 2 S.C.R. 689, Canada: Supreme Court, 30

June 1993.

3Directive 2011/95/EU.
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consequently, refugee protection may not be granted either. Refugee protection can only be obtained
when the state of origin does not want to or cannot provide protection to its nationals.

There is no consent in the doctrine and practice in relation to the term “protection” used in the last
part of the definition of refugee; therefore, it is necessary to explain these different understandings.
Also, there is a need to clarify “possibility of internal protection” as an institute the application of
which results in the deprivation of refugee protection.

Refugee protection is a substitute for national protection and is provided when the home country
does not protect its nationals. As far as national protection is available, the persecuted person may
not acquire refugee status. Inasmuch as such prosecution is serious, the person is not entitled to
refugee protection if he avails himself of the protection of his own country. The receiving country
authorities will not recognise refugee status as long as the existing possibilities for the realisation of
protection by the country of origin are exercised.>

When fear of being persecuted is only limited to a specific part of territory, because the state cannot
provide protection in that territory, and in other regions there is no threat of persecution®®, the person
will not be provided refugee protection abroad. He is expected to relocate to a region where there is
no threat of persecution, and thus to obtain the protection of the state of origin. Being relocated to
another part of the country, such a person will live safely, so there is no need to activate the
mechanism of refugee protection.

This institute, linked to potential protection in other regions of one's own state is called differently:
“internal protection alternative”, “internal flight alternative”, “internal relocation alternative”.>®
Internal protection alternative is an institute on the basis of which a person who is exposed to risk of
persecution in one part of his country of origin, but not in the entire territory of that country.>” The
existence of protection in another part of the country of origin eliminates the need to apply refugee
protection. Refugee protection is not necessary as long as the “home state can afford what has
variously been described as "a safe haven", "relocation", "internal protection", or "an internal flight
alternative" where the claimant would not have a well-founded fear of persecution for a Convention
reason”>8,

7. Summary

The Convention Relating to the Status of Refugees 1951 in art. 1A(2)defines a refugee as a person who
“owing to a well-founded fear of being persecuted for reasons of race, religion, nationality,
membership of a particular social group or political opinion, is outside the country of his nationality
and is unable or, owing to such fear, is unwilling to avail himself of the protection of that country; or
who, not having a nationality and being outside the country of his former habitual residence as a result
of such events, is unable or, owing to such fear, is unwilling to return to it.” A similar definition is also
contained in art. 2 of the Serbian Law on Asylum and Temporary Protection.

The stated definition of refugees has five relevant elements. To be able to acquire refugee status, he
must be outside the country of his origin, i.e. outside of his habitual residence, if a stateless person is
in question. Therefore, only those persons that are no longer in their own country, i.e. in the country
of their habitual residence, fall within the reach of the Convention. As long as the person is in his own

54“If the victim has the possibility of escaping persecution within the boundaries of the state, it is difficult to maintain the
necessity of flight abroad ; N. Nathwani, op. cit., p. 101.

55“The fear of being persecuted need not always extend to the whole territory of the refugee’s country of nationality. Thus, in
ethnic clashes or in cases of grave disturbances involving civil war conditions, persecution of a specific ethnic or national
group may occur in only one part of the country.”; UNHCR, Handbook on Procedures and Criteria for Determining Refugee
Status, Geneva: UNHCR, 2011, para. 91.

%6N. Kelley, Internal Flight/Relocation/Protection Alternative: Is It Reasonable, International Journal of Refugee Law,
1(XIV) 2002, p. 5.

5"Here, what we actually have is only a repatriation of “internally displaced persons” in the regions where they are not
threatened by persecution. More about it in: F. Cherubini, op. cit., p. 28.

%8R v. Secretary of State for the Home Department, Immigration Appeals Tribunal, Ex parte Anthonypillai Francis Robinson,
Case No: FC3 96/7394/D, United Kingdom: Court of Appeal (England and Wales), 11 July 1997.
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state, he may not acquire refugee status as the international law does not recognise the possibility of
being a refugee in one’s own country.

The second element is that the person has a well-founded fear of being persecuted, meaning that he
is a victim of actual persecution or can show a good reason why he fears persecution. Fear of being
persecuted is assessed in relation to the moment of deciding upon the application for acquiring
refugee status, and not to the moment when the applicant left his country or when filed the
application.

Persecution, which represents the central element of the definition referred to in art. 1A(2), is not
defined by the Refugee Convention. Some authors believe that the drafters of the Convention
intentionally omitted its definition so that some other new forms of persecutions could be included
by that term. In the broadest sense, persecution is a serious human rights violation when the victim
cannot achieve protection before domestic authorities. Persecution is usually linked to the state’s acts,
but it can stem from the non-state agents.

However, not any persecution in the country of origin will result in acquiring refugee status. The
person will only qualify for refugee status if he fears persecution for any of the reasons set out in
article 1A (2) of the Convention. Persecution must be enforced according to one or more of the
following grounds: race, religion, nationality, membership of a particular social group, or political
opinion.

The last element of the definition of refugee is the lack of national protection of the state of origin,
i.e. of habitual residence, since refugee status will not be recognised even though the persons have
been exposed to serious human rights violations
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LEGAL STATUS AND THE PROTECTION OF [INTERNATIONALLY DISPLACED
PERSONS/MIGRANTS/ASYLUM SEEKERS/REFUGEES AND LEGALLY “INVISIBLE” I.E.
STATELESS PERSONS IN THE EU

This report is focused on the international and European legislation regulating the legal status
and protection of internationally displaced persons /migrants/asylum seekers/refugees and
legally “invisible”, i.e. stateless persons. The legal status and protection of internationally
displaced persons /migrants /asylum seekers/ refugees and legally “invisible”, i.e. stateless
persons are regulated in the EU in the Area of Freedom, Security and Justice, i.e. Title V of the
TFEU, and this in articles 67 to 89 of the TFEU. In addition to the General Provisions, Title V
contains the following Chapters: Policies on Border Checks, Asylum and Immigration (art. 77
to 80 of the TFEU); Judicial Cooperation in Civil Matters (art. 81 of the TFEU); Judicial
Cooperation in Criminal Matters (art. 82 to 86 of the TFEU); Police Cooperation (art. 87 to 89
of the TFEU). It is necessary in terms of the EU law, to primarily define the terms of migration,
asylum, alien and refugee and point out the fact that the Treaty does not know the term
“migration”. The Treaty of Lisbon uses the terms: immigration or asylum.

1. International documents

In the international law, the most important article that directly defines what asylum is, is art.
14 of the Universal Declaration of Human Rights.>® Although, according to the Universal
Declaration of Human Rights, asylum is not a human right by itself, but the human right is “to
seek and to enjoy [...] asylum”.6°On the other hand, the Charter of Fundamental Rights of the
European Union (hereinafter: The Charter) in art. 18 guarantees the right to asylum.®! We can
conclude that the Charter as a modern document intended to protect human rights, makes
significant progress and explicitly recognises asylum as a fundamental human right. Article 18
of the Charter recalls the Convention on the status of refugees (Geneva Convention)®? and
the Protocol of 31 January 1967 relating to the status of refugees that do not define the term
asylum; however, they are crucial for defining the terms aliens and refugees.®? At this point,
it should also be mentioned that the most important document for the protection of human

59 Article 14 of the General Declaration of Human Rights, UNGA Res 217 A(lll) (UDHR), 10 December 1948.

60 R, Khanna, Asylum, Texas International Law Journal, 2006, p. 474.

61 Article 18 of the Charter of Fundamental Rights of the EU, OJ EU C303/01. The right to asylum shall be guaranteed with
due respect for the rules of the Geneva Convention of 28 July 1951 and the Protocol of 31 January 1967 relating to the
status of refugees and in accordance with the Treaty on European Union and the Treaty on the Functioning of the European
Union (hereinafter referred to as: The Treaties).

62 Convention relating to the status of refugees, UNTS, vol. 189, p. 137, 28 July 1951; OG SFRY: MU 15, 1960. Protocol on

the status of refugees, UNTS, vol. 606, p. 267, 31 July 1951; OG SFRY:MU 15/1967.

63 Definition of the term refugee, see art. 1 of the Convention relating to the status of refugees, UNTS, vol. 189, p. 137, 28
July 1951; OG SFRY: MU 15/1960.
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rights in Europe - the European Convention for the Protection of Human Rights and
Fundamental Freedoms (hereinafter: The ECHR) explicitly does not mention asylum.
However, asylum seekers, on the basis of other provisions on the protection of human rights
referred to in the ECHR, instigate proceedings before the European Court of Human Rights.®*
Respecting international legal documents, the EU directives and Croatian legislation in the
area of asylum, we bring three definitions of the following terms: asylum, alien and refugee,
that we find the most suitable ones for the needs of this book.

Alien is a third-country national who has no nationality of any EU state and is a stateless
person.®®

Refugee is a third-country national who, owing to a well-founded fear of being persecuted for
reasons of race, religion, nationality, political opinion or membership of a particular social
group, is outside the country of nationality and is unable or, owing to such fear, is unwilling
to avail himself of the protection of that country, or a stateless person, who, being outside of
the country of former habitual residence for the same reasons as mentioned above, is unable
or, owing to such fear, unwilling to return to that country.%

Asylum is included in the catalogue of fundamental human rights that will be granted to
applicants who are outside the country of their nationality or habitual residence and have a
well-founded fear of persecution owing to their race, religion, nationality, affiliation to a
certain social group or political opinion, as a result of which they are not able or unwilling to
accept the protection of that country.®’

The stated definitions are originally in the book Cross-border Movement of the Child in the EU,
by editor Mirela Zupan.58

2. EU primary and secondary law

The policy on border checks, asylum and immigration regulated in art. 77 to 80 of the TFEU
applies to the legal status and protection of internationally displaced persons/ migrants/
asylum seekers/ refugees and legally “invisible”, i.e. stateless persons in the EU. Article 78 of
the TFEU should be singled out as the most important one.

Article 78 of the TFEU represents the legal basis for a common policy on asylum, subsidiary
protection and temporary protection. In its first paragraph, it brings the goals of the common
policy on asylum and defines the accordance with the international legal instruments. Most
importantly, this article prescribes that the policy must be in accordance with the Geneva
Convention of 28 July 1951 and the Protocol of 31 January 1967, meaning that any secondary
legislation that is in contravention of the Geneva Convention and the Protocol represents the

64 E.g., art. 3 (freedom of movement), art. 5 (Right to liberty and security) of the European Convention for the Protection
of Human Rights and Fundamental Freedoms, Official Gazette, International treaties, no. 6, 1999; no. 9, 1999, 4 November
1950.

65 Definition taken from the Law on Asylum, Official Gazette, no. 79, 2007; no. 88, 2010; no. 143, 2013. (This Law had
been in force by 1 May 2015, after which the area of asylum in the Republic of Croatia was regulated by the Law on
International and Temporary Protection, Official Gazette, no. 70, 2015; 127, 2017).

8 Definition taken from Directive 2011/95/EU of the European Parliament and the Council dated 13 December 2011 on
standards for the qualification of third-country nationals or stateless persons as beneficiaries of international protection, for
a uniform status for refugees or for persons eligible for subsidiary protection and for the content of the protection granted,
OJ EU L337/9.

67 Article 20 (requirements for international protection approval). Law on International and Temporary Protection, Official
Gazette, no. 70, 2015; no. 127, 2017.

8 Dui¢, Dunja, Migracijsko pravo EU-a i prava djeteta, Prekogranicno kretanje djece u Europskoj uniji (EU Migration
Law and Children’s Rights, Cross-border Movement of the child in the European Union), Zupan, Mirela (ed.). Osijek:
Faculty of Law of Osijek, 2019, p. 131-155
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violation of obligations referred to in the Treaty and may be terminated.®® In accordance with
the principle of supremacy, the European law has the primacy over the national law of the
member states; therefore, national courts are obliged, pursuant to Article 267 of the TFEU, to
file an application for the previous decision to the EU Court, where doubt arises of a breach
of Geneva Convention.”°The second paragraph of art. 78 of the TFEU prescribes the area of
competence of the EU in the area of common European asylum system.”!

The scope of the EU competence in the area of the common European asylum system
comprises: a uniform status of asylum for nationals of third countries, valid throughout the
Union; a uniform status of subsidiary protection for nationals of third countries who, without
obtaining European asylum, are in need of international protection; a common system of
temporary protection for displaced persons in the event of a massive inflow; common
procedures for the granting and withdrawing the status of uniform asylum or subsidiary
protection; criteria and mechanisms for determining which Member State is responsible for
considering an application for asylum or subsidiary protection; standards concerning the
conditions for the reception of applicants for asylum or subsidiary protection and partnership,
and cooperation with third countries for the purpose of managing inflows of people applying
for asylum or subsidiary or temporary protection. Certainly, it should be pointed out that in
comparison to the previous competence in this area’?, with the amendment to the Lisbon
Treaty, the European Union was vested the powers for an almost complete harmonisation of
the common European asylum system. However, within this scope of competence, the
European Parliament and the Council adopt the legislative measures in accordance with the
principle of subsidiarity.”3

The legislation singled out as the most important in this area is:

. Directive on temporary protection 2001/55/EC’*

. Directive on qualification 2011/95/EU

. Directive on procedure 2013/32/EU7>

. Directive on reception 2013/33/EU’®

. Regulation no. 604/2013 Dublin 11177,

Directive on temporary protection 2001/55/EC regulates situations of a mass influx of

69'S. Peers, Legislative Update: EU Immigration and Asylum Competence and Decision-Making in the Treaty of Lisbon,
European Journal of Migration and Law, 10 (p. 219-247), 2008, p. 233; K. Hailbronner, Immigration and Asylum Law
and Policy of the European Union, The Hague: Kluwer Law International, 2000, p. 40.

0 E. Drywood, Who’s in and who’s out? The Court’s emerging case law on the definition of a refugee, Common Market
Law Review (p. 1093-1124). 51(4), 2014, p. 1113-1117.

71 G. Lali¢, Razvoj zajedni¢kog europskog sustava azila (Development of Common European Asylum System), Hrvatska
javna uprava 7(4) (p. 845-846). Zagreb, 2007.

2 See art. 63(1)(2) UEC (Nice). 10 Dui¢, Dunja, Migracijsko pravo EU-a i prava djeteta , Zupan Mirela (ed.),
Prekogranicno kretanje djece u Europskoj uniji (EU Migration Law and Children’s Rights, Cross border movement of a
child in the European Union) Osijek: Faculty of Law of Osijek, 2019, p. 131-155

73 See more about the scope of competence within the framework of the common European asylum system: K. Hailbronner,
D. Thym, EU Immigration and Asylum Law - A commentary (2nd. ed.), Portland: C.H.BECK-Hart Nomos, 2016, p. 1030—
1041.

4 Council Directive 2001/55/EC of 20 July 2001 on minimum standards for giving temporary protection in the event of a
mass influx of displaced persons and on measures promoting a balance of efforts between Member States in receiving such
persons and bearing the consequences thereof, OJ EU L 212/12.

75 Directive 2013/32/EU of the European Parliament and of the Council of 26 June 2013 on common procedures for granting
and withdrawing international protection (recast), OJ EU L180/60.

76 Directive 2013/33/EU of the European Parliament and of the Council of 26 June 2013 laying down standards for the
reception of applicants for international protection (recast), OJ EU L180/96.

7 Regulation (EU) No. 604/2013 of the European Parliament and of the Council of 26 June 2013 establishing the criteria
and mechanisms for determining the Member State responsible for examining an application for international protection
lodged in one of the Member States by a third-country national or a stateless person (recast), OJ EU L 180/31.
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displaced persons. The Directive is acted upon only by a decision of the EU Council, where
temporary protection is determined for a period of one year, with the possibility of extension
for another year. Although the EU experienced a mass influx of displaced persons in 2015, the
effects of the Directive, by operations of the EU Council's decision, were not activated.
Thereafter we cannot consider the effectiveness of its application in this chapter. The
guestion why there was no political will within the EU Council for the activation of temporary
protection mechanism remains an open question.

Directive on qualification 2011/95/EU, Directive on procedure 2013/32/EU, Directive on
reception 2013/33/EU are the most important legislation regulating entry and stay of third
country nationals or stateless persons seeking to achieve international protection or they are
in refugee status or in the status of obtaining the right to subsidiary protection.”® The
preamble of the Directive on qualification 2011/95/EU, besides asylum seekers, also defines
persons meeting the requirements for subsidiary protection as third-country nationals or
stateless persons not meeting the requirements for acquiring refugee status, but for whom it
is reasonably believed that if the concerned person returned to his country of origin, if a
stateless person is in question, to the state of former habitual residence, he would face a real
risk of serious harm.”® The Directive on procedure regulates minimum standards in the
procedure for granting and withdrawing refugee status in Member States and refers to third
country nationals who have lodged an application for asylum. This Directive determines the
procedural guarantees for asylum seekers: access to the procedure and provision of
information on the procedure; right to remain in a Member State until the procedure ends;
interpretation of the personal interview regarding the application; right to an interpreter;
right to legal assistance and representation; and right to be informed on the decision of the
determining authority. The Directive prescribes that the decision on application should be
taken as soon as possible; however, no deadline is set.2° The Directive on reception lays down
the minimum standards for the reception of asylum seekers in the Member States. It also
prescribes the following rights of asylum seekers: asylum seekers should be informed of any
established benefits and of the obligations relating to reception; asylum seekers should be
provided with the right to information in a language they understand, medical care and other
benefits and should be entitled to the right to work. The Member States are obliged to
implement the Directive into their national legislation.8! Regulation no. 604/2013 Dublin IlI
establishes the criteria and mechanisms for determining the Member State responsible for
acting upon an application for asylum. The idea behind the Regulation is to create an equal
access to asylum and protection in each Member State. However, there are huge differences
among the Member States in asylum systems, which refer to the quality of protection
provided to asylum seekers, and discrepancies in the reception standards.8?

The current legal framework crashed down in the midst of the refugee crisis 2015-2016,
which revealed major shortcomings.®® The right to first entry appeared to be particularly
problematic, on the basis of which the Member State where an asylum seeker registered first,

78 Directive 2011/95/EU of the European Parliament and the Council of 13 December 2011 on standards for the qualification
of third-country nationals or stateless persons as beneficiaries of international protection, for a uniform status for refugees
or for persons eligible for subsidiary protection and for the content of the protection granted, OJ EU L337/9.

™ G. Lali¢, op. cit., p. 845-846

8 Directive 2013/32/EU, op. cit.

81 Directive 2013/33/EU, op. cit.

82 G. Lali¢, op. cit., p. 850-851.

8 V. Metcalfe-Hough, The migration crisis? Facts, challenges and possible solutions, London: ODI Briefing, 2015
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is responsible for the entire procedure®*, which was asserted by the EU Court in its case law®;
and the failure to observe the principle of solidarity by some Member States whenever non-
performing the decision on a two-year relocation programme for 22,000 refugees.®® The
Commission already in 2016 presented proposals for the reform of the Common European
Asylum System, which included the reform of the Dublin Regulation aimed at a better
distribution of applications for asylum between the EU states.8” The Member States, however,
failed to achieve an agreement on responsibility-sharing.

3. New Pact on Migrations and Asylum

The new Pact on Migration and Asylum was presented by the European Commission on 23
September 2020. As the goal, it sets the creation of a common framework for responsibility-
sharing and solidarity along with the recognition that no Member State should shoulder a
disproportionate responsibility.® The key element of this legislative package, which contains
even nine new proposals, is a broader use of border procedures, i.e. the Pact does not repeal,
but reaffirms the right to first entry referred to in the Dublin

Regulation. Such procedures allow for asylum applications that are lodged by persons who
arrive without a valid visa to be processed directly at the border or in transit zones. The
rationale is that by keeping asylum seekers at the borders or in transit zones, the return policy
would become more effective.®’ The Pact puts the focus, i.e. pressure, on third countries to
facilitate return; it proposes a mechanism of monitoring asylum procedures at the EU external
borders; proposes the ways how the Member States can act in solidarity and provides for that
10% of the EU assistance budget will be allocated to migrations, e.g. providing resources for
third countries hosting refugees and other migrants. The most important changes proposed
by the Pact can be classified into those regulating external dimension of the EU migration
policy, i.e. the EU relationship with transit countries and countries of origin,® the changes
focused on management of external borders®?, and the changes proposing a new system of
responsibilities-sharing between the EU Member States.*?

The more concrete changes in legislation that are proposed, are the following:

Regulation of the European Parliament and of the Council on asylum and migration

8 I. Goldner Lang, Towards ’Judicial Passivism® in EU Migration and Asylum Law? in: T. Capeta, I. Goldner Lang, T.
Perisin (Prir.), The Changing European Union: A Critical View on the Role of Law and Courts, Hart Publishing, 2020

8 Case C—490/16 A.S. v Slovenia, 26 July 2017, ECLI:EU:C:2017:585; Case C—-646/16 Jafari, 26 July 2017,
ECLI:EU:C:2017:586.

8 3. Selo Sabié¢, The Relocation of Refugees in the European Union — Implementation of Solidarity and Fear, Zagreb:
Friedrich Ebert Stiftung, 2017, p. 5-6.

87 European Commission — Press release, Completing the reform of the Common European Asylum System: towards an
efficient, fair and humane asylum policy, http://europa.eu/rapid/ press-release_IP-16-2433_en.htm, 13 April 2016, 3 may
20109.

8 Communication from the Commission on a New Pact on Migration and Asylum, European Commission, Brussels, 23.
9. 2020. COM (2020) 609 final

89 Wessels, J. The New Pact on Migration and Asylum: Human Rights challenges to border procedures. Refugee Law
Initiative, 2021, Retrieved March 15, 2021, from https://rli.blogs. sas.ac.uk/2021/01/05/the-new-pact-on-migration-and-
asylum-human-rights-challenges- to-border-procedures/

9 Regulation of the European Parliament and of the Council on asylum and migration management and amending Council
Directive (EC) 2003/109 and the proposed Regulation (EU) XXX/XXX [Asylum and Migration Fund] COM/2020/610

91 Regulation of the European Parliament and of the Council on introducing a screening of third country nationals at the
external borders and amending Regulations (EC) No. 767/2008, (EU) 2017/2226, (EU) 2018/1240 and (EU) 2019/817 (the
so-called Screening Regulation)

92 L. Rasche, M. Walter-Franke, Clear, fair and fast? Border procedures in the Pact on Asylum and Migration; Policy
Paper, 2020, p. 3
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management (the so-called Asylum and Migration Management Regulation (AMR))%3
Regulation of the European Parliament and of the Council on introducing a screening of third
country nationals at the external borders and amending Regulations (EC) No. 767/2008, (EU)
2017/2226, (EU) 2018/1240 and (EU) 2019/817 (the so-called Screening Regulation)®*
Regulation of the European Parliament and of the Council establishing a common procedure
for international protection in the Union and repealing Directive 2013/32/EU (the so-called
Asylum Procedures Regulation (APR))%>

Regulation of the European Parliament and of the Council on the establishment of 'Eurodac’®®
Regulation of the European Parliament and of the Council addressing situations of crisis and
force majeure in the field of migration and asylum®’.

With the Regulation of the European Parliament and of the Council on asylum and migration
management, the Commission proposes restructuring of the access to asylum procedures and
establishing the border procedure for applicants seen as unlikely to receive international
protection. An additional novelty is the introduction of medical screening at the border. With
the Regulation of the European Parliament and of the Council on asylum and migration
management, the Commission endeavours to solve the lack of responsibilities-sharing
between the Member States by introducing a new solidarity mechanism. If established that a
Member State is under migration pressure, the Commission can set measures adequate for
solving such situation, which may include assistance from other EU countries.®® In such a case,
the Member States submit a plan of solidarity response, where the type of contribution they
intend to make is stated and they can choose between three options: they may ask for
relocation of asylum seekers (who are not subject to the border procedure), provide an
operational support, or make a contribution with the so-called return sponsorship.*®

With the new Pact on asylum and migrations, the border procedure is not an exception any
more, but it becomes the basic procedure for approaching asylum seekers. Regulation of the
European Parliament and of the Council on introducing the screening of third country
nationals at the external borders binds the Member States to conduct the mandatory border
procedure for a maximum 12-week period from the first registration of application.%

93 Proposal for a Regulation of the European Parliament and of the Council on asylum and migration management and
amending Council Directive (EC) 2003/109 and the proposed Regulation (EU) XXX/XXX [Asylum and Migration Fund]
COM/2020/610 final

% Proposal for a Regulation of the European Parliament and of the Council on introducing a screening of third country
nationals at the external borders and amending Regulations (EC) No. 767/2008, (EU) 2017/2226, (EU) 2018/1240 and (EU)
2019/817, COM(2020) 612 final

9 Amended Proposal of the Regulation of the European Parliament and of the Council establishing a common procedure
for international protection in the Union and repealing Directive 2013/32/EU, COM(2020) 611 final

% Amended Proposal of the Regulation of the European Parliament and of the Council on the establishment of 'Eurodac’

for the comparison of fingerprints for the effective application of Regulation (EU) No XXX/XXX [Asylum and Migration
Management Regulation] and Regulation (EU) No XXX/XXX [Relocation Regulation] for identification of a third-country
national or a stateless person with illegal stay, and on requests for the comparison with Eurodac data by Member States'
law enforcement authorities and Europol for law enforcement purposes, and on amending regulations (EU) 2018/1240
and (EU) 2019/818, COM(2020) 614 final

97 Proposal for a Regulation of the European Parliament and of the Council addressing situations of crisis and force majeure
in the field of migration and asylum COM(2020) 613 final

% Art. 50 of the Regulation of the European Parliament and of the Council on asylum and migration management and
amending Council Directive (EC) 2003/109 and the proposed Regulation (EU) XXX/XXX [Asylum and Migration Fund]
(the so-called Asylum and Migration Management Regulation (AMR)).

9 Art. 55 of the Regulation of the European Parliament and of the Council on asylum and migration management and
amending Council Directive (EC) 2003/109/EC, op.cit.
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international protection in the Union and repealing Directive 2013/32/EU (the so-called Asylum Procedures Regulation
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Additionally, article 41 introduces an automatic enforcement of return in the border
procedure. More exactly, the border procedure for the enforcement of return is applied to
applicants, third-country nationals or stateless persons whose applications have been
rejected within the framework of the border procedure for asylum. The goal set through the
Pact by the Union is to solve claims for asylum in the border procedure, and if the claim is not
positively solved, to activate the return procedure automatically afterwards; more precisely,
to keep applicants, third-country nationals or stateless persons in the border zones in the
largest possible number. The Pact mainly relies for the implementation of this goal on
international instruments, the so-called “Partnership Framework with third countries”. More
precisely, the Regulation sets the framework involving migration management along the
entire route and based on partnerships with third countries, thus contributing to the goal of
the EU’s ambitious and extensive foreign policy, based on partnerships with third countries.0?
These instruments should be considered as legally non-binding as they do not meet the
requirements for international treaties; however, they should certainly stay in focus in future
since they introduce issues of foreign relationships into the area of migration policy.

Yet, on the basis of legislative proposals brought by the Pact, the Member States can still
initiate a standard procedure on decision making on applications for asylum; however, then
they will not be able to use the automatic return procedure. Moreover, the proposal for the
Regulation contradictorily prescribes the application of the border procedure in a situation at
the border or in transit,!? whereas art. 41 sets out that the border procedure can be
implemented provided the applicant is still not allowed to enter the state territory of the
Member States, that the Member State can examine the application in a procedure at the
border. De facto it leads to a conclusion that the Member States will probably conduct the
border procedure.

The amendments brought by the Pact, theoretically represent clearer criteria for determining
to whom the border procedure is applied. It can, however, be expected that, if the
amendments are adopted, they will probably result in legal uncertainty for asylum applicants,
which could decrease the quality of procedures where asylum is decided about.03

4. Conclusion

The EU migration policy, i.e. the whole legislative framework showed its shortcomings amidst
the refugee crisis 2015-2016. The first entry rule and the failure to observe the solidarity
principle that was especially visible in non-performance of the decision on two-year
relocation programme by some Member States, appeared to be particularly problematic. The
Commission already in 2016 presented its proposals for a reform of the Common European
Asylum System, which included a reform of the Dublin Regulation for the purpose of a better
distribution of applications for asylum between the EU states. The Member States, however,
did not succeed in achieving an agreement on responsibilities-sharing.

The European Commission's new Pact on Migrations and Asylum endeavours to overcome
political problems and to reform the EU migration policy for the purpose of a better
management and for achieving efficiency. The Pact proposes such nine instruments, out of
which five are legislative and four are soft law documents laid out in a detailed plan of

1015, Carrera, Whose Pact? The Cognitive Dimensions of the New EU Pact on Migration and Asylum, CEPS Policy Insight,
no. 2020-22, 2020, p. 10.

102 Art, 43 of the Regulation of the European Parliament and of the Council establishing a common procedure for
international protection in the Union and repealing Directive 2013/32/EU (the so-called Asylum Procedures Regulation
(APR))

103 L. Rasche, M. Walter-Franke, op. cit., p. 3.
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activities. The envisaged measures indicate the European Commission’s wish to establish a
balance between responsibility and solidarity and keeping people in their countries. However,
it can be expected that the measures, if become adopted at all, will probably result in a legal
uncertainty for asylum applicants. The Pact actually complements and expands the former
legislative proposals in an attempt to reconcile conflicting interests of various Member States;
however, till today, half a year after the adoption of the Pact, the EU has not taken any
concrete acts for achieving the goals from the Pact or for adopting the reformed legislation
yet.
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INTERNATIONAL LAW PRINCIPLES FOR THE PROTECTION OF IRREGULAR MIGRANTS AND
BOSNIA AND HERZEGOVINA’S SOCIAL CHARACTERISTICS

1. Introductory determination

Such is the geographical and international legal position of Bosnia and Herzegovina (BH) that
it is currently lying on the international route of the movement of refugees, asylum seekers,
i.e. forced migrants, but also of voluntary migrants of own kind, who enter the state territory
of BH aspiring to reach the territories of the Member States of the European Union (EU). In
this context, it would be beneficial to separate and distinguish the categories of persons
and/or groups of people entering the territory of BH. The report includes the status relating
to irregular migrations, where persons illegally, very often without any identification
documents, cross the state border and enter the territory of this state.

To preclude the occurrence of refugees, asylum seekers, migrants, internally displaced
persons and stateless persons in the world, the best way is to prevent the occurrence of such
categories of persons, which is best accomplished by observing the individual and collective
human rights and fundamental freedoms, as well as by “the strengthening joint international
efforts to deal with the causes” leading to their influx, aimed at preventing new forced
migrations and facilitating voluntary repatriation of refugees.’®® Yet, the international
community is far from an adequate and efficient prevention thereof. Globally, there have
commonly been internal and international armed conflicts, internal unrest and tensions, but
also planned, systemic and organised violations of the human rights and fundamental
freedoms of individuals, and also of certain ethnic, national, racial, religious, linguistic and
other groups in certain countries, and also political persecutions and, in general, unequal
treatment in the enjoyment of human rights and freedoms under the jurisdiction of certain
countries, which very often leads to discriminatory persecution of persons by central and/or
local government regimes. Individuals in such circumstances, when there is a real risk or
strong likelihood of danger or endangering the life, body or freedom of individuals or
members of their families, opt for fleeing the country of their nationality, seeking salvation in
crossing state borders and arriving in the territory of other states where they are unwilling to
have any legal connection with their own country in terms of their protection in the foreign
country and to make contacts with a diplomatic and consular mission of their own country in
the receiving country. Upon their arrival in the territory of the foreign country, such
individuals are subjected to the sovereignty and jurisdiction of the states where they
temporarily reside.

Since these are vulnerable categories of civil society, the states recognised the necessity to
create an international mode for their protection long ago. As a reasonable consequence of
such concern for the respective categories of individuals, the states adopted, whether under
the auspice of international organisations, such as the United Nations (UN) or outside

104 Thus, the Conclusion of the Executive Board of UNHCR no. 56 (XL) on permanent solutions and protection
of refugees, 13 October 1989, especially points (b)(i) and (b)(ii).
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institutional international organisations, some international mechanisms and
instrumentarium that should provide an expedient, quality and, conditionally said,
comprehensive protection of refugees, asylum seekers in the territories of those states in
which they are aliens. However, lately in the international community, probably due to an
awareness that such international mechanisms did not satisfy their primary purpose, some
international legal non-binding acts have been adopted, which through political declarations
and compacts (agreements), present their wishes on the commitments of states, on their
orientation to a holistic approach in treating the aforementioned categories of people.
“Therefore, the question arises why it is needed at all to build by soft law a more rigid global
protection system and more efficient international response to the relevant, emergency
movement of people.”*% Does it represent “a new trend or tendency in the world today -
particularly when the states’ practice is such that due to a huge influx of economic immigrants
from the poorer world stating that they are political fugitives (the states (European) as of
2015 interpret their regulations on granting asylum in a more restrictive way) —that the states
exactly with their political declarations and gentlemanly agreements want to work on
strengthening or creating a completely new protection system at the global level”106?
Subsequently, this is followed by a logical question about the efficiency of the current
international mechanisms and international organisations and their special programmes that,
probably, do not provide enough to the vulnerable categories of people, which again,
somehow, depends on the states themselves, their political will, but also on their economic
power and capacities.

Under such conditions of an evidently non-coordinated action at the international level,
reflected in an additional fragmentation and creation of overlapping mechanisms and
instrumentarium, such a system can hardly lead to a complete, coordinated efficiency of the
entire system of action eventually, particularly in the form of seeking the international
responsibility of states and international organisations under the conditions and
circumstances of violations of their international duties, or, even, their international
“commitment” and “determination”.’®” Such absence of international guarantees and
effectiveness necessarily results in social complexity and in concrete problems in the field, i.e.
in the states’ territories.

In the social perspective description, we will present how the irregular migrations affect the
BH social reality, but we will also analyse the BH state’s response to such migrations and the
protection provided by the authorities of the relevant state to the categories of persons
included in the Report. This part of the national Report uses data, both of the BH state
authorities and the reports and other acts of international governmental and non-
governmental organisations operating in this country, but also other documents of various
provenances.

2. Social perspective

Since the beginning of 2018, BH has experienced a drastic increase of the number of migrants

105 Grubesi¢, I., Omerovié, E. (2020). Medunarodne i europske perspektive prava na socijalnu zastitu izbjeglica kao ljudskog
prava (International and European perspectives of the right to social protection of refugees as a human right), Godisnjak
Pravnog fakulteta (Mostar). 4(1V), p. 193.
106 py;

Ibid.
17 Ibid, p. 194.
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and refugees entering the country.1% Such an increase in the number of the stated categories
of persons is generally caused by the illegal crossing of the state border, mainly the one on
the east of the country, where BH borders with the Republic of Serbia and the Republic of
Montenegro. The BH borderline with these two neighbouring states, both of which being
successor states of the predecessor state - Socialist Federative Republic of Yugoslavia, is a
natural state border constituted of hilly and mountainous massif and the international,
bordering river Drina (borderline with the Republic of Serbia). Such irregular migrations and
entries of such individuals into the BH territory have brought about the presence of such
persons in the public places in cities, along the public roads, fields and other areas.
Consequently, BH had to proceed with a formulation of a specific response aimed at providing
protection to refugees, asylum seekers, migrants, since we are talking about the assumed
international obligations. On the side of BH, the following entities took part in this response,
and still being engaged: BH Ministry of Security, BH Border Police (BP), Service for Foreigners'
Affairs (SFA), BH Ministry for Human Rights and Refugees, other ministries and administrative
organs, healthcare institutions, social welfare centres, non-governmental organisations, local
administrations, local law enforcement agencies (police forces), prosecutor's offices and
courts, informal groups of volunteers, religious communities.

According to the reports of the International Organisation for Migrations (I0M)1%, the states
in the region face an increased number of irregular migrants originating from countries
outside the region, who pass through the Western Balkans, and the main countries of their
origin are: Afghanistan, Pakistan, Palestine, Syria and Algeria.'*° The data, thus, show that BH
is a transit route of irregular migrants from the countries outside of the region that are
generally in transit via the Western Balkans; including also an increased number of irregular
migrants who are entering or are trying to enter the European Union (EU) in transit through
BH, mostly without success, at the border with the Republic of Croatia.!!? This creates a big
fluctuation pressure of these categories of persons that is particularly felt in the BH territory,
and especially in the Una-Sana canton, which is a critical point in terms of a large number of
migrants in that area; bearing in mind that the state borderline between BH and the Republic
of Croatia represents the main land borderline with the EU - over 1000 km long.

It is necessary to divide this situation in the area of migration in BH in two parts: the period
until the end of 2017 and the period from the beginning of 2018. The former period was
marked with a sporadic, i.e. controlled entry and movement of aliens, when BH was generally

108 Assessment of the situation regarding migrants and refugees in Bosnia and Herzegovina. An overview of the
activities of key actors in the field. OSCE. Dost. at: https://www.osce.org/files/f/documents/3/b/397322.pdf (4
May 2021).

199 The 10M is established as an international organisation in the area of migrations in 1951. The IOM has 155

member states plus 11 states holding the Observer status and offices in over 100 countries. This international

organisation provides assistance in ensuring a more regular and humane management of migrations; in promoting
international cooperation relating to the issues of migrations for the purpose of finding practical solutions for

migration problems; and in providing humanitarian aid to migrants in need, including refugees and internally

displaced persons. (Source: https://bih.iom. int/bs/o-iom-u (3. 5. 2021)). The IOM office in BH has been in

Sarajevo since 1992. The IOM also issues periodical reports on the status of migrants in BH. See the latest Report:

I0M, Bosnia and Herzegovina Migration Response. Situation Report. 30 April-7 May 2021.

https://bih.iom.int/sites/bih/files/2021/Sitrep/IOM%20BiH%20External%20Sitrep_30%20April%20-7%20
may%20final.pdf (7.5.2021). For the previous reports, see https://bih.iom.int/iom-migration-response (7. 5. 2021).

110 Bosnia and Herzegovina, International Organisation for Migration, Irregular migrations:
https://bih.iom.int/bs/neregularne-migracije (4. 5. 2021).

11 [ ugka, D., Cekrlija, S. (2020). Demokratija i ljudska prava. Izbjeglice i migranti u trouglu Bosne i Hercegovine,
Hrvatske i Srbije (pravni okvir i analiza stanja u odredenim podrucjima) (Democracy and human rights. Refugees and
migrants in the triangle of Bosnia and Herzegovina, Croatia and Serbia (legal framework and situational analysis in specific
areas). Sarajevo: Friedrich Ebert Stiftung. http:/library.fes.de/pdf-files/bueros/sarajevo/16598. pdf (7. 5. 2021).
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recognised as a transit country for aliens coming from other countries and when the
institutional capacities in this period were probably sufficient for performing all the
obligations laid down by the international law and the internal regulations.!?

The latter period is marked with a dramatic increase in the number of aliens, the largest
number of which are the so-called irregular migrants, who entered BH (and keep entering on
a daily basis) and who mostly use this country as a transit towards the EU countries.*®3 It is
estimated that the majority of migrants in BH are economic, although in BH, the process of
the so-called mixed migrations where the motives of migrations are currently overlapping, so
there are aliens looking for better living conditions (so-called economic migrants) and aliens
seeking refuge (persons under international legal protection.''4 In 2019 SFA BH were reported
in total irregular migrants 29,302, representing an increase by 22.59% comparing to 2018.1%°
Also, visibly the maximum number of irregular migrants was recorded in the April-October
period, as this period is characterised by the most favourable weather conditions for
movement.!'® Even arrivals of entire families with children were noticeable in BH.!’
Moreover, almost 20 per cent of the people on the move in Bosnia and Herzegovina are
children, more than one third of whom are unaccompanied minors.“*8

Analysing the data for years 2018 and 2019, it was perceived that the largest number of
irregular migrants comes from Pakistan, Afghanistan, Iraq, Morocco, Syria, Bangladesh,
Algeria and Iran, making up 87% of the total number of irregular migrants in 2018 and 2019.
In 2019, a significant increase in the number of nationals of Egypt, Morocco, Bangladesh,
Algeria, Eritrea, Tunisia, Turkey, Nepal, Albania, Afghanistan and Pakistan was also perceived,
but also a decrease in the number of nationals of Iran, Libya, Palestine, Syria and Yemen. The
above stated indicates that the majority of persons illegally entering the BH territory are
mostly the so-called economic migrants, as well as that the economic migrations trend has
A separate problem is illegal crossing of borderline “implying persons caught in the attempt
to cross illegally the BH state border when entering or leaving BH at the border crossing or
outside the border crossing, and the mentioned persons can be BH nationals, aliens or
stateless persons.”!'? Within the context of international protection of vulnerable categories
of people, application for asylum were received and solved by the UN High Commissioner for
Refugees (UNHCR) till 30 June 2004, in accordance with his mandate, while the BH institutions
took over handling the procedures according to applications for international protection

112 Institucija Ombudsmana za ljudska prava BiH (Institution of Human Rights Ombudsman) (2018). Specijalni izvjeitaj o
stanju u oblasti migracija u Bosni i Hercegovini (Special report on situation in the area of migrations in Bosnia and
Herzegovina), p. 58.

113 Ihid. For instance, in October, a record number of arrivals in BH was registered: the BH Ministry of Security identified
5,057 refugees and migrants during October, comparing to 3,710 in September. Source: UNHCR (2018) Updated intra-
agency operating data Bosnia and Herzegovina 1-31 October 2018. 1.
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80.
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(7.5.2021).
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(asylum) in BH on 1 July 2004, which is conducted in compliance with BH legislation.?°

The Mission of the Organisation for Security and Co-operation in Europe (OSCE) states that
migrants and refugees entering BH in an irregular way use two main routes used to enter from
the territories of the Republic of Serbia and the Republic of Montenegro into the territory of
BH. So the international route of movement of migrants and refugees in this part of the region
(through the Republic of Serbia) changed after the Republic of Hungary closed its state border
in 2015, while the other main route starts in the Republic of Greece and runs through Albania
and the Republic of Montenegro to BH.'?! Actually, there are three main directions of migrant
movements: 1) from the Republic of Serbia to Bijeljina; 2) from the Republic of Serbia to
Visegrad and Zvornik; and 3) from the Republic of Montenegro to Trebinje, Bile¢a, Gacko, and
Foca.'?? During the first months of 2018, migrants and refugees moved quickly from border
areas toward Sarajevo, receiving an attestation from local Service for Foreigners' Affairs
Offices on the way; while as of July 2018, a new trend was observed with migrants and
refugees increasingly avoiding Sarajevo and heading directly to the Una-Sana Canton of the
BH Federation®?3; probably because an irregular crossing of the state border is easier to carry
out through land territory than through internal waters of the states, i.e. the international
rivers like the Sava and the Una, i.e. through international (border) lakes.

“The arrival of this many asylum seekers and migrants has put the tolerance, openness and
humanity of states and their citizens to the test. Above all else, it has tested the institutional
readiness of states to cope with the various challenges linked to migration.”?* Following the
increased influx of migrants and refugees in the territory of BH, some discriminatory
statements by government officials and biased media coverage of refugees were noticeable.
The Coalition for fight against hate speech and hate crime in BH addressed the public on the
Victory Over Fascism Day on 9 May 2018, with a press release titled: “Media help institutions
to spread xenophobia toward refugees and migrants.”*?°> In 2018, there were some media
articles that continued xenophobic and racist media reporting, as well as a biased
presentation of refugees and migrants as a “security risk” for BH citizens.'?® The Coalition
warned about sensationalistic media texts, which only contributed to creating a hostile
environment for refugees and migrants, and which proceeded with a goal to develop violence
motivated by xenophobia and racism.?’

120 Ipid, p. 50.
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Affairs of Bosnia and Herzegovina (2021). Manual for the Inclusion of Refugee, Asylum Seeker and Migrant Children in the
Education process in Bosnia and Herzegovina.

125 See more in: https:/ www.media.ba/bs/vijesti-i-dogadaji-vijesti/mediji-pomazu-institucijama- siritiksenofobiju-prema-
izbjeglicama-i (3. 2. 2020).

126 |hid.

27 |pid. Tako, Omerovié, E., Hrusti¢, A. (2020), Sloboda izrazavanja i govor mrznje: odgovor drzave Bosne i Hercegovine
(Freedom of speech and hate speech: Response of the state of Bosnia and Herzegovina), Anali, Faculty of Law of the
University of Zenica 25(13). 38. Cf. Adilagi¢, R. (2019). Od viktimizacije do demonizacije: gdje je istina? (From
victimisation to demonisation: where is the truth?) Research on the way of reporting of media on migrants and refugees.
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One of the big problems is the issue of accommodating refugees, asylum seekers and
migrants, quality of which depends on many factors including also “many ad hoc and informal
solutions”.1?® According to media reports, refugees in BH are still accommodated in
exceptionally poor conditions, and mostly, they are accommodated in improvised camps.'?°
The COVID-19 pandemic affected very adversely the quality of accommodation conditions in
the BH territory. Besides the registered cases of Covid-19 among migrants in BH3°, “during
the winter season, medical teams registered cases of seasonal influenza, respiratory and skin
(scabies) diseases, as well as frostbite among people who sleep outdoors and who are
exposed to severe weather conditions.”*3! These are data of the DRC, an international non-
governmental organisation that provides assistance in BH to vulnerable refugees and
migrants in the regions of the Una-Sana Canton, Mostar, Sarajevo and Tuzla. Since the
beginning of 2019, the DRC is responsible for providing primary health care and a limited
guantity of secondary health care in numerous reception centres in BH. In the Una-Sana
Canton, those are PPC Bira, PPC Miral, PPC Sedra, and PPC Bori¢i, while in their area of
operations, PPC Usivak is included in the area of Sarajevo, and PPC Salakovac in the Mostar
area.'¥?

Equally, a great challenge for this state is the fact that migrants and refugees are
accommodated in reception centres located only in one part of the state, in the BH
Federation, whereas the authorities of Republika Srpska so far have refused to approve
setting up camps on the territory of this entity.13 Media testify that these individuals are
“stuck” in BH and live in uncertainty that is additionally complicated by the corona virus
pandemic.’3* The situation is getting more complex to such an extent that in the public
discourse, i.e. in the statements of certain officials and certain texts, expressions such as
“migrant crisis” or “humanitarian crisis” can be found.3*

Sarajevo: Udruzenje/Udruga BH novinari. https://bhnovinari.ba/wp-
content/uploads/2019/09/od_viktimizacije_do_demonizacije_gdje_je_istina_BHN_feb_ 2019.pdf (7. 5. 2021).

128 OSCE. Assessment: Migrant and Refugee Situation in Bosnia and Herzegovina. Overview of the intervention of key
actors in the field, p. 13.

129 DW. Migranti u BiH: Zivot u blatu, na kisi i hladno¢i (Migrants in BH: life in mud, rain and cold) 14 January 2021.
https://www.dw.com/ hr/migranti-u-bih-%C5%BEivot-u-blatu-na-ki%C5%Ali-i-hladno%C4%87i/av-56213166 (4. 5.
2021); DW. Zaboravljene izbjeglice u BiH (Forgotten refugees in BH) 5 March 2021. https://www.dw.com/bs/zaboravljene-
izbjeglice -u-bih/av-56778055 (4. 5. 2021);

130 panish Refugee Council (DRC) and teams of local health centres, since the COVID-19 pandemic outbreak

have conducted over 67,000 medical examinations related to COVID-19. Radio Free Europe Korone u

migrantskim kampovima niSta vise nego inace u BiH (Corona in migrant camps no more than usual in BH) 11.

April 2021.

https://www.slobodnaevropa.org/a/korone-u-migrantskim-kampovima-ni%C5%A1ta- vi%C5%Ale-nego-
ina%C4%8De-u-bih/31171094.html (4 5. 2021).

131 AA. Danish Refugee Council in BH: Migrants 265 were Covid-19 positive in Bosnia and Herzegovina 6 April 2021.
https://www.aa.com.tr/ba/balkan/dansko-vije%C4%87e-za-iz
bjeglice-u-bih-u-bosni-i-hercegovini-265-migranata-bilo-pozitivno-na-covid-19/2199933 (4. 5. 2021).

132 UNHCR. The UN Refugee Agency. Help. Bosnia and Herzegovina. https://help.unhcr.org/
bosniaandherzegovina/bs/where-to-seek-help/the-danish-refugee-council/ (4. 5. 2021).

133 Osservatorio Balcani e Caucaso Transeuropa (OBCT). Migranti i izbjeglice na nesigurnoj ruti kroz Bosnu i Hercegovinu
(Migrants and refugees on an uncertain route through Bosnia and Herzegovina). 8 April 2021.
https://www.balcanicaucaso.org/extension/resp/design /resp_www/images/nav-logo.png (4. 5. 2021).

134 Ihid.

135 Delegation of the European Union to Bosnia and Herzegovina & European Union Special Representative in
Bosnia and Herzegovina, Blog by the High Representative/Vice President Delegation of the European Union to
Bosnia and Herzegovina & European Union Special Representative in Bosnia and Herzegovina, Blog by the High
Representative/Vice President Josep Borrell: Bosnia and Herzegovina migrant crisis is still not near its end. 5
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The Human Rights Watch has been right on this track, in the context of a difficult situation of
migrant’s stay in the north-western BH in the recent period.'3®

2.1 Fundamental principles of international law protection

The international law protection system for refugees and asylum seekers was established in
the 20th century, in particular within the UN.3” This system will be, during the second decade
of the 21st century, through political acts, the UN General Assembly resolutions, and the
global legally binding treaties, upgraded through a holistic, integral and comprehensive global
protection system for refugees and other migrants.

To preclude the occurrence of refugees and asylum seekers in the world, the best way is to
prevent the occurrence of these categories of people, which is best accomplished by
observing individual and collective human rights and fundamental freedoms, as well as by
“the strengthening of joint international efforts to deal with the causes” resulting in their
influx, aimed at preventing new forced migrations and facilitating voluntary repatriation of
refugees.’3®

There are several key international law provisions for the purpose of the concerned
protection. First, there is article 14 of the Universal Declaration of Human Rights 1948,
relating to the right of any person to seek and to enjoy other countries asylum from
persecution. Everyone has the right to seek asylum (asylum seeker)!3°, but not the right to be
allowed always to asylum by the state in its territory. So, the right of a person is not always
matched by the respective international obligation of the state.4°

Generally, it is accepted that asylum in another country may not be sought by perpetrators of
criminal offences, international crimes, i.e. acts contrary to the purposes and principles of the
UN.'! Article 12 of the International International Covenant on Civil and Political Rights
(ICCPR) 1966, prescribes that “everyone shall be free to leave any country, including his

January 2021. https://europa.ba/?p=71281 (4. 5. 2021). Likewise, see: Amnesty International. Bosnia and
Herzegovina: Long-term solutions needed to end recurring humanitarian crisis. 12 January 2021.
https://www.amnesty.org/en/latest/news/2021/01/bosnia-and-herzegovina-long-term-solutions-needed-to-
end-recurring-humanitarian-crisis/ (2. 5. 2021).

136 Human Rights Watch. Bosnia and Herzegovina: Migranti ostavijeni na hladno¢i (Migrants left in the cold) 25 January
2021. https:/iww.hrw.org/bs/news/2021/01/25/377629 (5. 5. 2021).

137 Here, one should refer to the UNHCR. It is a UN agency for refugees, committed to saving lives, protection of the rights,
and building a better future for refugees, forcedly displaced community and stateless persons. In 1950, with a decision of the
UN General Assembly, the UNHCR is charged with running and coordinating activities of the protection of and support to
refugees world-wide. The primary responsibility for the protection of refugees, however, always lies with the government of
the state where refugees are staying. (https://help.unhcr.org/bosniaandherzegovina/bs/about-unhcr-in-bosnia-and-
herzegovina / (5. 5. 2021)). The UNHCR has been present in BH since 1992, at the request by the then UN Secretary
General, while the international agreement on cooperation with BH was concluded in 1994.

138 50, the UNHCR Executive Committee Conclusion, no. 56 (XL) on Durable Solutions and Refugee Protection, 13. 10.
1989, particularly items (b)(i) and (b)(ii).

139 Asylum-seeker is an alien who has filed the asylum application, upon which no enforceable decision has been

made in accordance with the Law on Asylum of BH.

140 Grubesi¢, I., Omerovié, E. (2020), op. cit., p. 176.

141 pyrsuant to article 14 (2) of the Universal Declaration on Human Rights 1948.

142 Entered into force in 1976. United Nations, Treaty Series, vol. 999, p. 171 and vol. 1057, p. 407. BH became its party on
1 September 1993 by the notification of succession. By ratifying the International Covenant on Economic, Social and
Cultural Rights 1966, the states undertake to “take steps, individually and through international assistance and co-operation,
especially economic and technical, to the maximum of their available resources” (Article 2 paragraph 1 of the Covenant).
The Covenant entered into force also in 1976. United Nations, Treaty Series, vol. 993, p. 3. BH became a party on the same
date: on 1 September 1993 by the notification of succession. “This Covenant recognises limitations in ensuring the rights
since their implementation necessitates significant financial and technical means.” The Institution of Human Rights
Ombudsman of Bosnia and Herzegovina (2018) Special report on situation in the area of migrations in Bosnia and
Herzegovina, p. 9.
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own.” Pursuant to article 7 of the ICCPR, no one shall be subjected to torture or to cruel,
inhuman or degrading treatment or punishment. Likewise, pursuant to article 3 of the
Convention against Torture 198443, no State Party shall expel, return ("refouler") or extradite
a person to another State where there are substantial grounds for believing that he would be
in danger of being subjected to torture.**

It seems that exactly on the basis of article 14 of the Universal Declaration of Human Rights,
the Convention Relating to the Status of Refugees representing today the major international
instrument for the protection of this category of people and the most comprehensive
codification of their rights at the international level.1#° It was amended only once, which was
in the form of a new international treaty, i.e. Protocol, which eliminated geographical and
time restrictions regarding the Convention's definition of refugees.*® According to the
context of the provisions of the Refugee Convention 19511%7, i.e. the Protocol relating to the
Status of Refugees 19678, it is derived that a refugee is “an alien who, owing to a well-
founded fear of being persecuted for reasons of race, religion, nationality or membership of
a particular social group, or political opinion, is outside the country of his origin, and is unable
or, owing to such fear, is unwilling to avail himself of the protection of that country”.*° On
the basis of the concerned determination of refugee we understand several components. First
of all, this is about a well-founded fear; therefore, not about any quality or intensity of fear.
Thus, the person is qualified by a substantial likelihood

of being politically persecuted, if he has defected to a foreign country territory, to be able to
get under the protection of the Refugee Convention and its Protocol, in terms of acquiring
refugee status.'® This person, then, must be located outside the border of his own country;
therefore, persons who are inside the borders of their country of nationality cannot be
considered to be refugees pursuant to the international regulation, but displaced persons.>!
This distinction should always be made. A refugee in a foreign country does not want to be
under diplomatic protection of his own country, since this person considers it to be “hostile”
in terms of violations of his human rights and freedoms.*>?

143 The full title of this multilateral international treaty is actually the Convention against Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment, which entered into force in 1987. United Nations, Treaty Series, vol. 1465, p. 85.
BH became the member party on 1 September 1993 by the notification of succession.

144 11 this regard, see decisions in the leading cases filed before the Committee against Torture, and refer to the
principle of non-refoulement or non-expulsion as reflected in article 3 of the Convention against Torture. It refers

to the cases Mutombo v Switzerland (1994), Khan v Canada (1994), Ismail Alan v Switzerland (1996).

145 Grubesi¢, I., Omerovié, E. (2020), op. cit., p. 177.

146 Article | of the Protocol

147 Adopted in Geneva (therefore very often Geneva Convention), on 28 July 1951, entered into force on 22 April 1954,
United Nations, Treaty Series, vol. 189, p. 137. BH became the party to this Convention, as well as the Protocol, on 1
September 1993 by the notification of succession; so, this country is responsible for processing asylum applications and
taking decisions on whether a person may acquire a refugee status in BH.

148 Adopted on 31 January 1967, entered into force on 4 October the same year. United Nations, Treaty Series,
vol. 606, p. 267.

149 Degan, V. Dj. (2011), Medunarodno pravo (International Law) Zagreb. Skolska knjiga. 478. See, article 1A(2)
Convention 1951, as well as the Protocol provisions. A refugee is an alien or a stateless person who was granted a refugee
status by the Ministry of Security of BH in accordance with the Convention Relating to the Status of Refugees 1951,
Protocol Relating to the Status of Refugees 1967, and the Law on Asylum of BH. In the subsequent research, attention might
be paid to the fact whether the state law may prescribe more rigorous or additional requirements to be met by a person in
order to be granted refugee status in the state territory. Would such a procedure of the state represent a breach of
international law and the undertaken obligations of a state?

150 Klabbers, J. (2017). International Law. 2. ed. Cambridge: Cambridge University Press. 132.

151 Grubesi¢, I., Omerovié, E. (2020), op. cit., p. 177.

152 Can “environmental refugees’ be classified by such a conceptual definition under contemporary circumstances? (More
about it in: Sahinkuye, M. G. (2019). A Theoretical Framework for the Protection of Environmental Refugees in
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One of the prevailing international obligations of any Party to the Convention and its Protocol
is the prohibition of expulsion and return of refugees (fr. non-refoulement), stipulating that
no state should return a refugee to the country where his life or freedom would be threatened
seriously.’>3 Today this is an international law principle, it has the power of general customary
legal regulation, but also as jus cogens.*>* Meaning that the mentioned prohibition refers to
all the states, irrespective of whether they ratified, acceded, or undertook the Convention
and its Protocol. Actually, the basic task of the international law framework for the protection
of refugees and asylum seekers lies in non-discrimination, non-punishment and non-
expulsion (non-refoulement) of these categories of people.'>> The latter principle implies that
a national of BH who would defect through the Republic of Serbia to the Republic of North
Macedonia, this country will not be able to return him to the BH state border, but exclusively
to the territory of the Republic of Serbia.

While the mentioned Convention's mechanism within the UN represents indeed a great
humanitarian achievement, where through the Protocol the protection of refugees from the
European continent spread out to the entire world, the question arises whether individual
provisions of these treaties represent an expression of a general or a majority compromise
between the states. Namely, here we would include the provisions of article 2 of the
Convention, in terms of refugees having certain duties to the country that accepted them, as
well as the provisions of article 9 of the Convention, that authorises suspension of refugee
rights in times of emergency.*® On the other hand, the Convention provides for a whole set
of rights to these persons, as the provision referred to in article 16 (Access to courts), as well
as other rights and freedoms. “Personal refugee status is regulated with the law of the country
of domicile, i.e. the country of residence.”*>’

An international multilateral treaty that represents a subsidiary agreement/mechanism of its
own kind, in relation to the Convention and its Protocol Relating to Refugee Status is the
Convention on the Rights of the Child, adopted by the UN General Assembly on 20 November
198918, “and this exactly thirty years after the Declaration”?>°, while it entered into force on
2 September 1990, following a certain number of ratifications.*®®

It still remains the most ratified treaty on human rights, and provides for an exceptional

International Law. 6 Transnational Human Rights Review 1. 1-25. Cf. Constalain, M. C., Prince, D. P. (2017). Reconsider
Refugees Status in the Eyes of International Law. 63 Journal of Law, Policy and Globalisation 156. 156-164.
153 pyrsuant to article 33 of the Convention 1951.

154 parker, K. (1989). Jus Cogens: Compelling the Law of Human Rights. 12 Hastings International & Comparative Law
Review 411. 435-436. The UNHCR Executive Committee “acknowledges that the fundamental principle of non-refoulement
has found expression in various international instruments adopted at the universal and regional levels, and is generally accepted
by States”. (UNHCR Executive Committee Conclusion no. 6 (XXVIII)on non-refoulement, 12. 10. 1977).

155 Grubesi¢, I., Omerovié, E. (2020), op. cit., pp. 177-178.

156 Klabbers, J. (2017), op. cit., p. 133.

157 Etinski, R., Paji¢, S., Tubi¢, B. (2017). Medunarodno javno pravo (Private International Law) 7th ed. Novi Sad: Faculty
of Law of Novi Sad, p. 480.

158 Adopted and opened for signature, ratification and accession by General Assembly resolution 44/25. Published in the
United Nations, Treaty Series, vol. 1577, p. 3.

159 Andrassy, J., Bakoti¢, B., Sersi¢, M., Vukas B. (2010). International law 1 Zagreb. Skolska knjiga, p. 399.

160 pyrsuant to art. 49 of the Convention on the Rights of the Child, twenty ratifications were needed for its coming

into force, i.e., instruments of ratification deposited with the UN Secretary General. This number was achieved, as

we see, very fast. Today it represents one of rare international law legislative conventions having universal
ratification. Interestingly, all the UN member states are the parties to the Convention, save for the United States of
America, which signed this treaty in 1995, but they have refused to ratify it until today, and to finally and formally
express their readiness to be bound by the Convention. Today this international instrument, the most important one

in international protection of the rights and freedoms of the child, numbers 196 state parties. BH became a party to
the Convention by notification of succession on 1 September 1993.
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catalogue of the rights of children,®! also including nationals and aliens, i.e. children aliens,

children asylum seekers (through their guardian (legal representative)) and internally
displaced children. Actually, it is the first’s comprehensive international law instrument
dedicated to children and their rights, ensuring the highest level of international standards
for its implementation at the national level,’®? in the absence of discrimination on any
grounds. Its influence is very visible if we look at the constitution of countries, judicial case
law, and work of international and national institutions, reforms of legal systems,
development of policies and further actions of advocates of the rights of children.63

Before proceeding to make an overview of the international status of asylum seeker, we will
briefly address the correct interpretation of the essential difference between a refugee and a
migrant. Migrants can leave the country of their nationality out of many reasons not related
to persecution, mainly out of employment reasons®*, family reunion, or studies, guided by
their wish to generally ensure better living conditions for themselves. Here, there are also
reasons such as avoiding or solving poverty, undernourishment, famine, drought, or floods.
These persons, if they found themselves in the territory of a foreign country out of the
respective reasons, will not be considered to be refugees and qualified for the protection
provided by the Convention mechanism.®> When they are outside the border of their own
country, they are aliens in another country where they enjoy the protection of their own
government. Therefore, from a general perspective, refugee is always migrant, but migrant is
not always refugee or asylum seeker.1%¢

Actually, the International Convention on the Protection of the Rights of All Migrant Workers
and Members of Their Families 1990, sets out the rights of migrant workers and members of
their families, and equal treatment and equal conditions of work of migrant workers and
nationals of the state parties to the Convention.'®” The Convention therefore “shall be applied
during the entire migration process of migrant workers and members of their families, which
comprises preparation for migration, departure, transit and the entire period of stay and
remunerated activity in the State of employment as well as return to the State of origin or the
State of habitual residence.”*®® Pursuant to the provision of article 5 of the Convention,
worker migrants and members of their families are exclusively those who “are considered as
documented or in a regular situation if they are authorised to enter, to stay and to engage in
a remunerated activity in the State of employment pursuant to the law of that State and to
international agreements to which that State is a party”.*%° Accordingly, the enjoyment of the

161 Tobin, J. (ed.) (2019). The UN Convention on the Rights of the Child: A Commentary, Oxford: Oxford University Press.
1.

162 |_ee, Y. (2010). Communications Procedure under the Convention on the Rights of the Child: 3rd Optional Protocol.
International Journal of Children’s Rights. 4(18). 567-568.

163 Tobin, J. (ed.) (2019), op. cit., p. 1-2. In more details in: Omerovié, E., Sadrija, J. (2020), Djeca vojnici u oruzanim
sukobima (Child soldiers in armed conflicts), Collection of Works, 8th International academic conference. Dani porodicnog
prava: Porodic¢no pravo u eri globalizacije (Family law days: Family law in globalisation era) 8(V1I), Mostar, 176 et seq.
164 Cf. International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families.
Adopted with the Resolution of the General Assembly 45/158 dated 18 December 1990. Entered into force on 1 July 2003.
United Nations, Treaty Series, vol. 2220, p. 3. BH became the party to it by accession on 13 December 1996.

165 Klabbers, J. (2017), op. cit., pp. 132—133.

166 Grubesi¢, I., Omerovié, E. (2020), op. cit., p. 178.

167 But, it seems that some countries with the largest number of migrant workers did not commit to this Convention. Cf.
Chetail, V. (2013), The Human Rights of Migrants in General International Law: From Minimum Standards to Fundamental
Rights, 28 Georgetown Immigration Law Journal. 225-255.

168 Article 1 paragraph 2 of the Convention.

169 Article 5 paragraph 2 of the Convention.

35



rights of migrant workers and members of their families is in full correlation with their status,
since only migrants with regular status can enjoy these rights.1’? At the end of dealing with
this Convention, let us quote the provision that no migrant worker or member of his family
shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment.’!
The country on the grounds of its territorial sovereignty in its area or in its diplomatic and
consular mission in the receiving state, depending on if it is territorial'’? or diplomatic
(consular) asylum'’3, according to its discretion power, provides protection to persons who
because of political persecution, systematic unequal treatment or violence, i.e. serious
violation of their human rights or freedoms?’4, do not want to return to the country of their
nationality. It is not only the protection against extradition, but also protection of a much
broader scope.'’> Namely, a person who has been granted asylum must be provided with at
least minimum conditions for normal life worthy of human dignity, such as accommodation,
employment opportunities, health care, general education for minors.’® Otherwise, asylum
would not fulfil its humanitarian purpose.l’” Exactly the Declaration of the UN General
Assembly on territorial asylum 1967, which represents a non-binding legal act, proclaims that
asylum “is a peaceful and humanitarian act and that, as such, it cannot be regarded as
unfriendly by any other State”.’® Therefore, humanitarian purpose and humanitarian causes
really lie in the essence of this international law institute for the protection of individuals.”®
Bearing in mind the international law framework, it should be established that there is no any
multinational international agreement of the protection of asylum seekers; therefore, we
generally refer to the Convention 1961 in our determinations. But this international
agreement also does not contain any special provisions on asylum seekers and treatment
thereof. Other agreements in the domain of international law protection of human rights and
fundamental freedoms are to be applied in such situations since minimum human rights are
applied without restrictions and discrimination to all in all situations.'®% In this sense, the
states do have international obligations to enable, in the area of their jurisdiction, an
undisturbed enjoyment and observance of the fundamental human rights and freedoms not
only to their own nationals but also to aliens residing or being in transit in its territory, as well
as to stateless persons.8?

170 Institution of Human Rights Ombudsman (2018) Special report on situation in the area of migrations in Bosnia and
Herzegovina, p. 11.

171 pursuant to article 10 of the Convention. For more, see Shaw, M. N. (2014) International Law. 7. ed. Cambridge:
Cambridge University Press. 239-240; Etinski, R., Daji¢, S., Tubié, B. (2017), op. cit., pp. 494-495.

172 This is an institute of general international law and is required within the borders of the state from which asylum is
sought.

17 This is an institute of particular international law (for Latin America states) and is required within the diplomatic mission
of the sending state to the receiving state. Cf. The Convention from Caracas on diplomatic asylum 1954, as well as the
judgement in the case of the International Court in Den Haag, Colombian-Peruvian asylum case, Judgement of November

20th, 1950: 1.C.J. Reports 1950, p. 266. Cf. with the institute of asylum sought on a foreign war ship.

174 More on the causes for asylum, see in: Alshreifat, M. A. S. (2016). The Causes for Asylum, the Rights and Obligations of

Refugees in International Law. 52 Journal of Law, Policy and Globalization 126, pp. 126-132.

175 Asylum includes refugee status and subsidiary protection status, in accordance with the Law on Asylum of BH.
176 Krivokapi¢, B. (2010). Enciklopedijski re¢nik medunarodnog prava i medunarodnih odnosa (Encyclopedia dictionary of
international law and international relationships) Belgrade: Official Gazette, p, 84.

7 Ibid.

178 preamble to the Declaration.

179 Grubesic, 1., Omerovié, E. (2020), op. cit., p. 178.

180 Ipid.

181 The respective obligation of the contracting parties to the international instrumentarium in the field of human rights and
fundamental freedoms has become an expression of general customary international law
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The regulations of the Convention 1951, however, will not be applied if “there are serious
reasons for doubt”!8? that the person committed any of international crimes stricto sensu
(aggression, genocide, crimes against humanity, war crimes); that the person had committed
non-political criminal offence outside the state of asylum before having been accepted in that
country as a refugee; and if the person is responsible for the acts opposite to the goals and
purpose of the UN Charter 1945.

In regard to challenges faced by the states nowadays, there are financial expenditures, but
also there is emergence of false asylum seekers.'83 Likewise, one of major challenges
nowadays is to achieve international solidarity and have an equal burden-sharing of refugees
and asylum seekers among states, since there are states having weaker economic power with
a mass influx'8 (because they generally are situated on the transit route, i.e. their
geographical position is interesting).’® There is also a violation of humanitarian obligations
of the majority of coastal states not allowing access to vessels in distress to their territorial
waters and grant asylum, or at least temporary refuge, to persons on board wishing to seek
asylum.'8® Likewise, large numbers of refugees and asylum-seekers in different areas of the
world are currently being detained by the states unlawfully, by reason of their illegal crossing
the state border and entry or presence in the state where they lodged asylum application,
pending resolution on their application.’®” There are situations where asylum-seekers have
encountered the states not willing to grant them temporary or permanent refuge®®, through
the states that very restrictively interpret provisions on asylum?'®, to those that sometimes
return person from their borderlines to the area where such persons have reasons to have a
well-founded fear of persecution.®®

Persons without nationality (stateless persons, contrary to mono-nationals, bi-nationals, and
multi-nationals), i.e. “legally invisible” persons are those persons that no country considers to
be their nationals according to their national law.'°! Such persons are deprived of many rights
arising from that kind of legal relation between the person and the state. If a stateless person
would find himself abroad by chance (such person could never cross the state border legally
since he holds no travel documents), that person would not enjoy the protection of any state,
even not the one in the territory of which he previously stayed.'®? Actually, for a stateless

182 Etinski, R., Daji¢, S., Tubi¢, B. (2017), op. cit., p. 479.

183 These are persons alleging they flee from persecution or violence, but in reality, they want to immigrate out of economic
or other related reasons to developed countries, mainly to the countries of West and North Europe, United States of America,
Canada, Australia, New Zealand.

184 \/. UNHCR Executive Committee Conclusion, no. 22 (XXXI1) Protection of asylum seekers in situations of large-scale
influx. 21. 10. 1981.

185 UNHCR. Global Consultations on International Protection/Third Track: Reception of Asylum-Seekers, Including
Standards of Treatment, in the Context of Individual Asylum Systems. 4 September 2001. EC/GC/01/17.

186 For instance, see the UNHCR Executive Committee Conclusion, no. 15 (XXX) On refugees without an asylum country,
16. 10. 1979.

187 UNHCR. Detention of Refugees and Asylum-Seekers. 13 October 1986. No. 44 (XXXVII)— 1986 Executive Committee 37th
session.

188 UNHCR Executive Committee Conclusion, no. 5 (XXVI11) On Asylum 12. 10. 1977.

189 Cf. UNHCR Executive Committee Conclusion, no. 82 (XLVIII) On safeguarding asylum. 17. 10. 1997.

190 v/, UNHCR Executive Committee Conclusion, no. 57 (XL) Implementation of the 1951 Convention and the Protocol
relating to the status of refugees (1989). 13. 10. 1989. For recent data and indicators, see UNHCR. Global Report 2019.
https://www.unhcr.org/ globalreport2019/ (23. 11. 2020); UNHCR. Global trends: Forced displacement in 2018.
https://www.unhcr.org/5d08d7ee7.pdf (23. 11. 2020). Cf. with the Report 2019; UNHCR. Global trends: Forced
displacement in 2019. https://www.unhcr. org/5ee200e37.pdf (23. 11. 2020).

191 pyrsuant to definition of the Law on Aliens and the Law on Asylum of BH, a stateless person is an alien who is not
considered as a national by any country, in accordance with its legislation.

192 Krivokapi¢, B. (2010), op. cit., p. 58.
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person, each state is abroad'®3, so they are not formal members of any social and political
community. “Unlike exile where political elements dominate, statelessness is, basically,
caused by legal elements”!%, when new cases of stateless persons can occur as a
consequence of territorial changes (e.g., succession) or release from citizenship, and that the
person meanwhile has not managed to obtain citizenship of the new state in the procedure
of naturalisation.

For the states in the international community, such a phenomenon is a legal anomaly and
they learnt long time ago that statelessness should be fought against, in sense that the
reduction of number of stateless persons should be dealt with in a continuous and
constructive manner, bearing in mind the provision of the Universal Declaration of Human
Rights, which in article 15(1) asserts that everyone has the right to a nationality. Within this
spirit and with this goal, the states concluded international agreements such as, in
chronological order?®®>, Convention Relating to the Status of Stateless Persons 1954%%,
Convention on the Nationality of Married Women 1957'%7, and Convention on the Reduction
of Statelessness 19618, The concerned multilateral international agreements endeavour, on
one hand, to reduce the number of stateless persons, whereas, on the other hand, endeavour
to improve their status, in terms of specific guaranteed rights that stateless persons should
have in the territory of countries, such as freedom of movement or employment
opportunities.

Anyway, the status of “legally invisible” persons is very similar to the status and qualification
of refugees and asylum seekers. Moreover, stateless persons are often found among refugees
in a country.’® The so-called de facto stateless persons represent a specific form of
statelessness. These are persons who are nationals of a certain country, but, in reality, they
do not enjoy or do not want to enjoy its protection, which, is again, very often the case with
refugees and asylum seekers.

Besides dealing with stateless persons, the UN High Commissioner is also in charge of the
status of displaced persons. According to the general definition, these are persons who were
dislocated against their own will (forcibly) from one territory where they lived to the territory
of another state (forcibly displaced persons) or within their own country (special category of
internally displaced persons), what distinguishes them from refugees, since people from the
latter category left their own country by their own decision and sought refuge in another
country.?% If displaced persons refuse to return to the country of their own nationality, due
to fear for their own life, health or freedom, then they will change their status and become
refugees in the territory of a foreign country. The Refugee Convention and its Protocol are

193 Ihid.

194 Kreéa, M. (2018), Medunarodno javno pravo (Private International Law) 10th ed. Belgrade: University of Belgrade —
Faculty of Law, p. 583.

195 gee, former international agreement, The Convention on Certain Questions Relating to the Conflict of Nationality Laws,
1930.

196 Entered into force in 1960. United Nations, Treaty Series, vol. 360, p. 117. BH became its party on 1 September 1993 by
the notification of succession to the UN Secretary General.

197 Entered into force in 1958. United Nations, Treaty Series, vol. 309, p. 65. BH became its party on the same day - on 1
September 1993 - in the identical way, by the notification of succession to the UN Secretary General.

198 Entered into force in 1975. United Nations, Treaty Series, vol. 989, p. 175. BH is a member party to the Convention as of
13 December 1996 by accession, as the majority of its member states.

199 Krivokapi¢, B. (2010), op. cit., p. 58.

200 Here, a very often used term is that persons “defected” to another country. Ibid, p. 896.
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only applied to persons who find themselves in the territory of foreign countries, outside of
the country of their nationality. Therefore, this convention mechanism will not be applied to
internally displaced persons.

2.2 Future sequence of development of the principles of international law protection of
refugees and migrants

Within this context, we had an opportunity to notice a holistic approach to this issue at the
international level on 19 September 2016, when the UN General Assembly adopted with the
Resolution 71/1 the New York Declaration for Refugees and Migrants. It is a political
document where the UN member states emphasise the need for further development of
international law system for the protection of refugees and asylum seekers, through a
stronger instrumentarium and mutual cooperation at the global level. The Declaration
represents the commitment of the states relating to refugees and the commitment of the
states relating to other migrants, but also their common commitment to both large categories
of people. Annex | to the Resolution (Declaration) establishes the mechanism for a
Comprehensive refugee response framework through a global agreement on refugees. Annex
| to the Declaration represents establishing a global agreement for a safe, orderly and regular
migration, which is adopted at the international diplomatic conference in the Kingdom of
Morocco, on 10 and 11 December 2018, and which was beforehand finalised by the UN
Member States in July 2018. This document literally represents the list of 23 goals intended
to be achieved through the common action of all international participants, and they are
based on the grounds of sovereignty of states, shared responsibilities, non-discrimination and
observance of human rights. The system that in a distinctive way upgrades the already
existing international framework for the protection of refugees, does it, seemingly, through
political declarations and through compacts and agreements that are not legally binding.2%!
Therefore, it is necessary to build a more rigid global protection system by means of soft law
and a more efficient international response to the concerned, irregular movement of people.
Following the scope and effects of the current international law framework, the question is
why it is necessary to form new, parallel international bodies and new frameworks or
agreements, under the circumstances where a set up system of protection and operation
already exists thereof. Wasn't that more meaningful and reasonable, in relation to objectives
and duties, to recast, i.e. to amend the Geneva Convention 1951 and its Protocol 1967 or opt
for a new international convention?2%?

3. Regional (European) mechanisms of protection

In this section of the Report, we will briefly review the European legal norms for the
protection of the mentioned categories of persons. We will review some individual aspects of
the system of the Council of Europe, i.e. the EU.

At the level of a regional international organisation of the Council of Europe, the prohibition
of torture or inhumane or degrading treatment or punishment is also provided for by article
3293 of the European Convention for the Protection of Human Rights and Fundamental

201 For more, see: https://refugeesmigrants.un.org/ (24. 4. 2021); https://www.unhcr.org /new-york-declaration-for-refugees-
and-migrants.html#compactonrefugees (24. 4. 2021); https://globalcompactrefugees.org/article/global-compact-refugees (24.
4.2021).

202 Grubesié, L., Omerovié, E. (2020), op. cit., p. 194.

203 This refers to absolute prohibition. Derogation of this provision is not allowed.
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Freedoms (ECHR) 1950.2%4 It is reasonable to specify that in the respective article of the
Convention the principle of non-refoulement is reflected. Also, it should be stated that the
ECHR together with its Protocols, does not provide for specific provisions with specific
protection of refugees and asylum seekers.

Regarding the territorial application of this Convention, article 1 (duty to observe human
rights) sets forth that “The High Contracting Parties shall secure to everyone within their
jurisdiction the rights and freedoms defined in Section | of this Convention”. This provision
should understand that the state is obliged to ensure enjoyment and observance of human
rights and freedoms not only to their own citizens but also to aliens and stateless persons
who reside or are in transit through their territory.2%

Today’s work and operations of the Council of Europe in regard to the regional protection of
refugees and asylum seekers is characteristic for the Special Representative of the Secretary
General on Migration and Refugees.?% This function was established as the consequence of
the challenge encountered by the Member States of the Council of Europe since 2011, when
the Republic of Turkey testified about the arrival of first people fleeing from the armed
conflict in Syria.?” Already in 2015, the influx of these people reached the peak in the rest of
Europe; therefore, in 2016 the Secretary General of the Council of Europe will nominate and
appoint the first Special Representative on Migration and Refugees.?® It is worth pointing out
that so far in his office the Special Representative identified the protection of children in this
context as a special field of concern requiring a thorough and well-organised operation.?%?
Regarding the case law of the European Court of Human Rights (ECtHR), the one concerning
extradition and ill treatment of a person stands out.?'° Namely, ill treatment is an event that
is hard to prove. The ECtHR, however, does not require any certainty of ill treatment, but only
the well-founded grounds for believing that the person is faced with a real risk of ill
treatment.?!!

204 The Convention adopted on 4 November 1950 in Rome, entered into force on 3 September 1953, ETS No. 005.
Likewise, see: European Convention on the Prohibition of torture, inhumane and degrading treatment or punishment, 1987,
ETS no. 126. Entered into force in 1989. The text of the Convention was amended with Protocols No. 1 (ETS No. 151) and
No. 2 (ETS No. 152), which entered into force on 1 March 2002.

205 Grubesié, I., Omerovié, E. (2020), op. cit., p. 184.

206 gee Council of Europe, Ambassador Tomas Bodek. First report on the activities of the Secretary General ’s Special
Representative on Migration and Refugees. 1 February 2016 to 31 January 2018. Presented to the Secretary General and the
Committee of Ministers, 2018.

207 Grubesi¢, I., Omerovié, E. (2020), op. cit., p. 184.

208 |pid.

209 For recent data and indicators relating to the status of children in this context, see Council of Europe, Information
Documents SG/Inf(2020)4 “Refugee and migrant children in Europe” — Final report on the implementation of the Action
Plan (2017-2019). 14 February 2020. See also Council of Europe Action Plan on Protecting Refugee and Migrant Children
in Europe (2017-2019). 2017.

210 For a broader case law of the Court of Strashourg in regard to the protection of human rights of asylum seekers, see
Omerovié, E. et al. (2019). Human Rights of Asylum Seekers in Jurisprudence of the European Court of Human Rights.
Rocenka Uprchlického a Cizineckého Prava 2018. Praha: Kancelar vefejného ochrance prav. 295-331.

211 European Court of Human Rights, Soering v. The United Kingdom, Application No. 14038/88, 7 July 1989, par.

88. See also article 3 of the Convention against Torture, 1984 It is one of the more renown decisions of the European

Court of Human Rights that found that the extradition of the young German national to the United States of America,

where he was faced with accusations for offences for which death penalty may be pronounced, represents the
violation of article 3 of the ECtHR. Cf. European Court of Human Rights, Vilvarajah and Others v. The United
Kingdom, Application Nos. 13163/87, 13164/87, 13165/87, 13447/87, 13448/87, 30 October 1991; European Court

of Human Rights, H.L.R. v. France, Application No. 24573/94, 29 April 1997. Likewise, cf. the decision in the case

of the European Court of Human Rights, T. I. v. The United Kingdom, Application No. 43844/98, 7 March 2000,

where the Court took the stand that it was clearly recognised that extradition into the country where there was a risk

of ill treatment by the non-state agents represent the violation of ECtHR. See also the decision in the case of the
European Court for Human Rights, Ahmed v. Austria, Application No. 71/1995/577/663, 17 December 1996.
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It seems that the EU has the most comprehensive and most efficient system for the protection
of refugees and asylum seekers. This system was developed for years, from the Maastricht
Treaty 1992 (article K), Treaty of Amsterdam 1997 (articles 61-69), Tampere European
Council Conclusions 999 (13-17).212 Its Member States have been oriented for long to the
development of the Common European Asylum System (CEAS).?*3 The legal grounds should
be found in article 67(2), and articles 78 and 80 of the Treaty on the Functioning of the
European Union (TFEU), and article 18 of the EU Charter of Fundamental Human Rights
2000%'*, This common system, including the single status and procedures, was formed by the
Treaty of Lisbon.

4. The status of refugees and migrants in the Bosnia and Herzegovina order and reality:
International law aspect

This state, following the fulfilment of international obligations and standards?®®, adopted a
number of laws at the state level in this part.?® First this country adopted the Law on
Immigration and Asylum of BH 1999. Afterwards, a significant progress was achieved in this
field with the state Law on Movement and Stay of Aliens and Asylum 2008, i.e., 2012, which
was after that completely separated under conditions of specific subject-matters of
regulations into two new general legal acts at the state level. “Bearing in mind the constant
changes in the legal order [EU], and the obligation to harmonise the national legislation in
this field with the () 110111112 113 Atrticle 29 of the BH Law on the Border Control
prescribes the obligation of subjecting to border controls, the provision of which stipulates
that “any person intending to cross or has already crossed the borderline shall be obliged to
stop and present a valid travel document. The person shall be obliged to clarify all the
circumstances related to meeting the requirements for crossing the state border to the
police officer of the BH Border Police and to act according to the warnings and orders of the
police officer.” “Border control shall be conducted at 83 border crossings, out of which 55
are for international and 28 for local border traffic.”

If an alien “has crossed or attempted to cross the state border outside a border crossing
post open for international traffic, or outside a border crossing post designated for the
traffic between BH and neighbouring countries, it shall mean that he attempted to make an
illegal crossing of the state border.” The greatest number of irregular migrants in BH is in
this status exactly because of the manner of their entry into BH, i.e. their crossing of the
state border outside a border crossing post.

212 Grubesi¢, L., Omerovié, E. (2020), op. cit., p. 188.
213 |bid, pp. 188-189.
214 £y Charter of Fundamental Rights, OJ EU, 2016/C 202/02, 7 June 2016.

215 |n addition to the previously herein listed multilateral international treaties in this area of the protection of individuals
(generally under the auspices of the UN) to which BH is a party, for the international regional framework, including the EU
acts, see: BH, Ministry of Security (2016). The Strategy in the Area of Migration and the Action Plan for period 2016-2020,
Sarajevo, pp. 24-26. Special sources of obligations in this part are bilateral international agreements with BH and other
states on readmission. They will be reviewed further in the Report.

216 Constitutional law framework of BH, also see: BH, Ministry of Security (2016). The Strategy in the Area of Migration
and the Action Plan for period 2016-2020, Sarajevo, p. 23.
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The BH Law on Asylum stipulates the authorities competent for its enforcement, principles,
requirements and procedure for granting refugee status, subsidiary protection status,
termination and cancellation of refugee status and subsidiary protection status, temporary
protection, identification documents, rights and duties of asylum seekers, refugees and aliens
under subsidiary protection status, as well as other issues in the field of asylum in BH.2Y” Well,
here the issue of effect when the BH state authority grants refugee status to an individual is
interesting. Does such an approval of the BH administration authorities have any constitutional
or declarative effect? It would be interesting to explore in some of the coming research, whether
there are such situations when a person fulfils refugee status according to the international law,
and the internal state authority does not recognise such a status or for the purpose of
recognition, meeting additional requirements is required.

The issue of access of the mentioned categories of people to the national mechanisms of
international protection is a separate one. In this sense, BH has a handful of institutions sharing
the competence thereof.?® Besides the BH Border Police, there is the BH Service for Foreigners'
Affairs (SFA), BH Ministry of Security (Asylum Sector and Immigration Sector), BH Ministry of
Foreign Affairs, BH Ministry of Human Rights and Refugees (Sector for refugees, displaced
persons and housing policy, and Immigration Sector), BH Ministry of Civil Affairs, BH Ministry of
Justice (Free Legal Aid Department), BH Presidency, BH Council of Ministers, other police bodies
in BH, including the State Investigation and Protection Agency (SIPA), Intelligence-Security
Agency (OSA), Directorate for European Integration, BH Court, BH Constitutional Court, BH
Agency for Labour and Employment, healthcare institutions, social welfare centres. Also, there
are administration bodies at the lower levels, such as of the Ministry of Interior of Republika
Srpska and the BH Federation, including also the cantonal departments of internal affairs, and
the police of BH Brcko District, as well as the Ministry of Administration and Local Self-
Government Republika Srpska. Particularly, the BH Migration Coordination Body should be
singled out, which was established with the Decision on the Formation of the Migration
Coordination Body in BH 2013, as a permanent body responsible for the coordination of activities
between the competent institutions dealing with the problematics of migrations and asylum.?®
Among other bodies in BH, the IOM, UNHCR, as well as a number of international and national
non-governmental organisations are active in this field. In 2018, the UNHCR had some active
partnership agreements with the BH Ministry of Security, BH Ministry of Human Rights and
Refugees, as well as with a number of non-governmental organisations.?2°

The first step for aliens in the process of exercising the rights to asylum is one’s declaration of
the intention to seek asylum in BH, and such intention to file an asylum application may be
declared either to the BH Border Police (BP) at a border crossing post or to the BH SFA
organisational units.??! If, however, an alien declares his intention to file an asylum application
at any of the border crossing posts, the BH BP immediately informs the SFA local competent

217 According to article 1 of the BH Law on Asylum.

218 Cf. Vranje§, M. (2018), op. cit., 323 et seq.

219 nstitution of Human Rights Ombudsman of BH (2018). Special report on situation in the area of migrations in Bosnia and
Herzegovina, p. 27.

220 |bid, p. 35.

22 |bid, p. 17.
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organisational unit, which is obliged to take over the alien.??> The BH BP or the SFA organisational
unit to which the alien has declared his intention to file an asylum application, will inform the
alien on the procedure for seeking asylum and his rights and duties.?? The alien who declares his
intention for asylum will be issued a certificate on their intention declared by the SFA
organisational unit, wherein the direction of movement is determined, being necessary for
getting to the BH Ministry of Security to file the asylum application in person.??* It is unclear why
an asylum seeker is required to come personally to the BH Ministry of Security. Could not this
entire procedure be conducted at the BH border crossing posts open for international traffic in
order to facilitate and accelerate the entire procedure?

In this sense, we come to the dilemma of how to help refugees who express their intention to
apply for asylum in BH. As we have seen, currently in BH, refugees are being issued a certificate
for expressing their intention to lodge an asylum application, but they are often left to travel long
distances unsupervised and unsupported in order to file the asylum application in person.?? This
is a highly problematic procedure, which should be revised to minimise security risks, minimise
the risk of migrants falling prey to human traffickers, and to improve migration control
generally.??6

The number of persons declaring to the BH BP officers at the state border about their intention
to file an asylum application is higher than the number of persons who has actually filed the
application.??” According to the BH BP data, the country of origin of most migrants and refugees
is generally self-declared since most lack personal identification documents.??® The Police and
other institutions for the implementation of laws in BH (here the BH BP is not enlisted), most
frequently refer migrants, refugees and asylum seekers to the BH SFA%?°; whereas, the scope of
cooperation on these issues between the police forces and the BH BP is a bit lower in intensity.
The OSCE Mission in its Report also notes that the BH BP lack appropriate human resources such
as interpreters and cultural mediators.?3? The problem of a different nature is the non-existence
of clear operating instructions of the BH Ministry of Security, particularly in relation to treating
and screening migrants, and particularly potential victims of trafficking; consequently, the BH BP
officers use various practices in registering and collecting data on migrants and refugees in the
area along the borderline, i.e. at the border crossing.?3! The OSCE Mission issued a

222 | pid.

223 |pid.

224 |bid, p. 18.

225 OSCE. Assessment: Migrant and Refugee Situation in Bosnia and Herzegovina. Overview of the intervention of key actors in
the field, p. 24.

226 |pid.

227 |bid, p. 14. Out of total registered aliens 29,302, the intention for filing an application for asylum to BH in 2019, declared
27,769 persons. The highest number of asylum seekers in BH in 2019, were nationals of Iraq (97 applications 97 for persons
327), Iran (applications 47 for 121 persons), followed by nationals of Afghanistan (38 applications for 79 persons), Turkey
(applications 30 for 74 persons), Pakistan (applications 64 for 68 persons) and Syrian Arab Republic (applications 23 for 58
persons). Source: Ministry of Security, Immigration Sector (2020). Migracijski profil Bosne i Hercegovine za 2019. (Migration
profile of Bosnia and Herzegovina 2019) Sarajevo, pp. 57, 59.

228 OSCE. Assessment: Migrant and Refugee Situation in Bosnia and Herzegovina. Overview of the intervention of key actors in
the field, p. 14.

229 |bid, p. 17.

230 |bid, p. 20.

231 1bid, p. 20—21. Within the BH Ministry of Security, however, there is a professional training programme. So, BH, Ministry of
Security (2015). Program obuke u oblasti imigracija i azila (Traning programme in the field of immigration and asylum) (2016—
2020), Sarajevo. http://www.msb.gov.ba/PDF/ProgramObukeBHfinal16.pdf (7. 5. 2021).
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recommendation to the BH Ministry of Security to “Take steps to co-ordinate the work of the
Border Police with that of other law enforcement agencies, including cantonal and entity level
ministries of interior, in order to ensure stronger co-operation [...]“?32.

When the evaluation of work of the BH SFA is in question, which operates as an administrative
organisation within the system of the BH Ministry of Security, responsible for operational and
inspection administration and legal affairs on the movement and stay of aliens, and asylum?33,
the OSCE Mission evaluation established that, although the BH SFA had 16 field offices,?3* the
capacities and resources for addressing the challenges posed by the migrant and refugee influx
should be developed?®. Additionally, the importance of strengthening the cooperation between
the BH BP and the BH SFA was acknowledged.?3®

With regard to the registration of the asylum-seekers there are issues related to updating the
data due to organisational problems, i.e. the human resources available to the Ministry of
Security of BH, primarily the Asylum Sector.?%’

This difficulty specifically has emerged since the time when Bosnia and Herzegovina faced
intensified migration, i.e. when it became part of the current migration routes.?3® In June 2018,
the BH SFA established the online system for registration of the stay of aliens in
BH “e-stranac.ba”?3?, which has significantly speeded up the aliens registration process, on the
basis of which the number of registered aliens could be determined, as well as of those persons
who filed asylum application.?4°

There is a relatively low number of stateless persons in BH comparing to the entire situation and
movement in the world. According to the UNHCR, currently less than 100 persons are at risk of
statelessness in BH. Actually, since 2014, when the UNHCR started #/belong campaign, BH has
made an important step forward in solving the statelessness issue, cutting down the number of
stateless persons.?*! Individuals at risk of being stateless persons are mainly children who were
not entered into the Birth Registry Book after their birth within the stipulated time limit.
Members of Roma people make up the majority of stateless persons or unregistered persons.
Statelessness, likewise, affects also migrants entering the BH territory, but their number is
unknown. The state and entity institutions are obliged to take care of stateless persons and they

232 OSCE. Assessment: Migrant and Refugee Situation in Bosnia and Herzegovina. Overview of the intervention of key actors in
the field, p. 21.

233 pyrsuant to: Article 2 of the Law on the Service for Foreigners' Affairs (Official Gazette of BH, no. 54, 2005; 36, 2008).

234 The offices are located in Sarajevo, Banja Luka, Mostar, Tuzla, Zenica, Br¢ko, Doboj, Isto¢no Sarajevo, Biha¢, Travnik,
Trebinje, Bijeljina, Livno, Ljubuski, Orasje and Gorazde.

235 OSCE. Assessment: Migrant and Refugee Situation in Bosnia and Herzegovina. Overview of the intervention of key actors in
the field, p. 23.

236 nstitution of Human Rights Ombudsman of BH (2018) Special report on situation in the area of migrations in Bosnia and
Herzegovina, p. 22.

237 1bid, p. 21.

238 |bid.

239 https://www.estranac.ba (6. 5. 2021).

240 Institution of Human Rights Ombudsman of BH (2018). Special report on situation in the area of migrations in Bosnia and
Herzegovina, p. 23.

241 UNHCR. Gagné: Statelessness status has been resolved for 1,770 people in BH so far. 17 November 2020.
https://www.unhcr.org/see/12357-gagne-statelessness-status-has-been-resolved-for-1770-people-in-bih-so-far.html (8. 5.
2021).
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are assisted in it by the UN agencies, like the UNHCR?*?, UNICEF, IOM, and a non-governmental
organisation “Vasa prava” (Your Rights).?#

Speaking about the international cooperation between BH with other countries, a major problem
for BH “represents the fact that there are no readmission agreements with the MAGREB
countries”?*, which are “the countries of origin of a large number of foreign citizens being
present in the current migration flows in the territory of Bosnia and Herzegovina”.?*> Otherwise,
international readmission agreements “facilitate and expedite the return of nationals having
illegal stay in one of the countries signatories to the readmission agreement. This also applies to
the return of third country nationals or stateless persons who illegally left the territory of one
signatory to directly enter the territory of the other signatory.”?4¢ Therefore, this institution
“means return and receipt of domestic citizens who do not meet or ceased to meet the
requirements for entry and stay in the territory of another state.”?*’

In regard to the countries in the region, it is necessary to take measures to ensure an efficient
implementation of the readmission agreement existing between these countries (Republic of
Serbia (2004) and the Republic of Montenegro (2008)) from the territories of which the foreign
citizens enter the territory of BH in order to return them to the countries from which they entered
to the territory of this country.?*® Likewise, BH concluded such agreements also with the Republic
of North Macedonia (2008), Republic of Albania (2009) and the Republic of Croatia (2000). The
Readmission Agreement on the basis of which BH continuously admits the greatest number of
people is the agreement with the Republic of Croatia, related to third-country nationals or
stateless persons who left the territory of BH to illegally enter the Republic of Croatia.?*° An
analysis of data shows that in 2019, there is “a significant increase in the admission of nationals
of Pakistan, Iraq, Afghanistan and Iran, to Bosnia and Herzegovina, and decrease in the number
of admissions of nationals of Turkey and Syria”.2>° The data on readmission and transfer of aliens
indicate that BH is still a transit area for persons arriving from the territory of the Republic of
Serbia and the Republic of Montenegro on their way towards the Republic of Croatia.?>!

242 UNHCR (2010). Prevention and Reduction of Statelessness. Convention on the Reduction of Statelessness 1961 Geneva, p.
1-12.
243 https://eu-monitoring.ba/kenan-sadovic-apatridija-limbo-bez-drzavljanstva/ (8. 5.2021).

244 Name for the north African countries (between Libyan desert, Mediterranean Sea, Atlantic Ocean and Sahara) that constituted
the west part of the Arabian Empire (since the 7th cent.), i.e., Algeria, Morocco, Tunisia and Libya. (Magreb. Croatian
Encyclopedia - web edition, Leksikografski zavod Miroslav Krleza, 2021. Accessed on 12. 5. 2021. http://www.enciklopedija.hr/
Natuknica.aspx?ID=38082).

245 |nstitution of Human Rights Ombudsman of BH (2018). Special report on situation in the area of migrations in Bosnia and
Herzegovina, p. 22.

246 BH, Ministry of Security, Migration Sector (2020). Migration profile of Bosnia and Herzegovina for 2019, Sarajevo, p. 49.

247 Quoted acc.to: Vranjes, M. (2018), op. cit., p. 330.

248 nstitution of Human Rights Ombudsman of BH (2018). Special report on situation in the area of migrations in Bosnia and
Herzegovina, p. 22.

249 gy, Ministry of Security, Immigration Sector (2020). Migration profile of Bosnia and Herzegovina for 2019, Sarajevo, p. 50.

250 1hid, p. 52.

251 1bid. BH has also concluded Readmission Agreement with the European Community (i.e., the EU) 2007. All the designated
readmission agreements are available at: http://sps.gov.ba/ medunarodni-propisi/?lang=hr (6. 5. 2021). A recent readmission
agreement is the one between BH and Pakistan, entered into force on 4 November 2020 in Islamabad, whereby the conditions for
the return of irregular migrants who are from that country staying in the BH territory, were created.
http://www.msb.gov.ba/vijesti/saopstenja/default.aspx?id=19838 &langTag=bs-BA (7. 5. 2021). This agreement, however, had
not been ratified in BH at the time of research for this Report yet. (https://www. slobodnaevropa.org/a/bosna-i-hercegovina-
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Regarding the voluntary return of aliens from BH to the countries of their origin with the
assistance of IOM and BH SFA, from 2010 to 2019; with the assistance of the IOM, in total persons
1,277 were returned; and in the same period, with the BH SFA assistance, in total persons 2,268
were returned.?*> When the return in 2019 is analysed, a significant return of nationals of Iraq,
Iran, Tunisia, Algeria and Pakistan in the organisation of the IOM is observed.?>?

5. Conclusion

We notice that BH has taken the obligations from all the multilateral international agreements in
the area of the protection of refugees, asylum seekers, displaced persons and migrants, either
through accession or notification of succession. So, BH classified itself among the states that
undertook a great scope and content of the most different international obligations in regard to
the fullness in safeguarding the rights and freedoms of the mentioned people, as well as the
improvement of their situation in the country in which they are aliens. Regarding the normative
framework, BH adopted the Law on Aliens and the Law on Asylum at the state level, which
replaced the BH Law on Movement and Stay of Aliens and Asylum that had been in force by then.
Besides these two, which greatly cover the mentioned matter, there is also a general
development of legal framework in the country serving as a very important achievement in the
field of the management of migration and asylum in BH. Along with relatively adequate legal
framework, which follows international principles and standards, the institutional building in the
country is also noticeable, in the sense that there are various institutions having various
competences in the management of these processes. But sometimes, institutional building can
result in institutional fragmentation, leading to an institutional infirmity and an infirmity “in
regard to coordination of the relevant bodies of authorities at the various levels of BH.”?>* All of
that can give rise to an international responsibility of the country due to the fact that the state
has taken some international responsibilities which it has not performed, meaning that the state
- in acting so - commits an international illegal act.?>>

The challenges that BH faces with on a daily basis are of various natures though. The first
challenge is of financial character. Indeed, it is hard to draw a parallel between rich and poor
countries nowadays, i.e. between developed, developing and underdeveloped ones. Sometimes
it seems that there is an unequal distribution of refugees and asylum seekers on the stage,
between countries of one region or sub-region, i.e. that economically and functionally poorer

j0o%C5%A1-nije-vratila-migrante-pakistance-jer-sporazum-nije-ratificiran/ 31048086.html (25. 2. 2021)). BH also entered into
bilateral international readmission agreements with the Republic of Moldova, the Kingdom of Norway, the Swiss Confederation,
the Principality of Lichtenstein, the Republic of Turkey. (Source: BH, Ministry of Human Rights and Refugees. Strategy for the
reception and integration of the BH nationals who return under readmission agreements and the Action Plan for period 2015-
2018, Sarajevo