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1. Objective of MDR rules
The relaxed tax policy regarding the profit and income taxation started over a decade ago in the Republic of North Macedonia. It is aimed at creating a business friendly environment by attracting foreign direct investment which is a perquisite for economic development as an important condition for EU membership.
 Consequently, the government-introduced flat income taxation as the main goal was a determination to reduce the tax evasion by improving voluntary tax collection and increasing tax morality and tax culture.
 However, the Macedonian authorities overlooked and neglected the problems and potential tax revenue losses caused by the phenomenon of tax avoidance for more than 15 years. Surprisingly, despite the low income tax rates of 10% (still one of the lowest in the European Union and the region of South Eastern Europe), the institutions have detected cases of change of residence, reallocation of profits, payments toward more preferable tax systems, and transactions that have characteristics of harmful tax practices. This is evidence that the relaxed tax policy has many side effects due to the permanent intention of the taxpayers to avoid any tax possible.
Therefore, the circumstances drove the Macedonian authorities at a crossroad during 2015-2016. The dilemma was to continue with one of the most competitive tax policies through the application of a proportional 10% income tax rate and a variety of tax incentives and exemptions for individuals as well as multiple tax benefits for the legal entities or to join the international fight against tax evasion, tax avoidance, and aggressive tax planning. In light of the tax harmonization with OECD tax rules and EU tax legislation, the fiscal and political arguments prevailed aiming to prevent the future loss of potential tax revenues. In addition, this policy is ongoing and is to confirm the commitment and image of the country as an equal partner in the global efforts to combat harmful business practices that are undertaken mainly for tax purposes.
Unfortunately, the fact is that Macedonian tax legislation still does not contain mandatory disclosure rules (MDR rules) as incorporated in BEPS Action 12
/DAC 6.
 However, a similar system of comparable rules is existing in the financial regulations dating from 2011 which is much earlier than the adoption of these two important international tax documents. According to these rules that were primarily created as a mechanism for prevention and detection of money laundering (GRECO recommendations), financial institutions are obligated to notify the National Bank of any inflow from abroad to the account of a resident. In addition, the resident has an obligation to submit additional documentation for a list of cross-border transactions as evidence of the legal basis of the inflow from abroad. In addition, every transaction or deposit over a threshold of EUR 15,000 is subject of reporting to the financial intelligence unit. As these rules are the subject of recent ongoing legal amendments for detecting inexplicable wealth of natural persons and entities, they will be analyzed in more detail in the next chapter.
Almost immediately after the accession of the Republic of North Macedonia to the BEPS Inclusive Framework in August 2018, the authorities began with significant tax reforms. The main aim of the reforms was to create a terrain for incorporation of the four minimum standards and other obligations essential to successfully combat the tax evasion, profit shifting, erosion of the tax base, and other harmful business practices. 
The first step in this direction was the amendments to the law on the public revenue office (January 2019). According the law`s changes, payment operations` carriers have an obligation to report every inflow on the accounts of natural persons to the public revenue office (PRO) on a regular monthly base. This new legal rule has replaced the previous one that stipulated a reporting obligation to the PRO only upon its request and for a specific taxpayer.  
This “dual reporting” regime provides opportunities:

- to strengthen the administrative capacity;
- to implement the international obligations; and 
- to efficiently combat the avoidance of paying taxes. 
 Legal analysis on the Macedonian dual-reporting system
Currently, there is an applicable and effective dual-reporting system that is characterized with diverse determinants depending on the instance of reporting. 

(i) In the first instance, according the “Instructions for the manner of performing international payment operations
” adopted by the National Bank, every commercial bank that operates in the country has to inform the owner of the bank account that he received a cash inflow from a cross-border transaction regardless of the amount of the transaction. In a nutshell: there is no de-minimis filter, and the account holder has to provide the bank with a specific form and all necessary information about the origin and legal bases for the cash inflow in a period of five working days. After the bank collects all of the required information, it has a legal obligation to send it to the Macedonian National Bank (as a supervisory institution of the banking system). Moreover, the account owner, as a user of the arrangement, is a subject to reporting obligations, i.e. he is responsible for submitting an appropriate document to the bank for the following specific hallmarks:
· dividends and other capital gains received from cross-border investment activity;

· capital gains received from the sale of real estate owned by a Macedonian resident and situated in the other country and income from immovable property;

· issuance and introduction of domestic securities abroad;
· interest on approved loans to non-residents, and

· transfer of funds from a resident's account in a foreign bank to his account in a domestic bank.
The burden of proof and all accompanying costs are of the account holder who is responsible for the truthfulness of the reported data and the authenticity of the submitted documentation. The bank, upon receipt of the properly completed form and the attached documentation, approves the account of the holder in the foreign currency.  If the user of the arrangement does not submit all of the necessary data and appropriate documentation for approval of his account in foreign currency within the period of five days, the bank must not provide the user with the inflow. Additionally, the banks have Wolfsberg Questionnaires
, statements, and protocols for checking the eventual and potential risks of the transfer. After the expiration of the established deadline, the bank either approves the account in foreign currency or denies the transfer.  

The instructions for international payments provide a list of structures that do not need to be reported, such as: 

· cross-border transactions for which the bank has already received prior written information from the user of the arrangements about the type of transaction, the account number on which the payment should be approved, and the relevant document,
· personal money transfers from abroad, and

· payments on a resident/natural person based on pensions, salaries, social income, rents, and tax refunds from a foreign country.
(ii) The second pillar of this “dual reporting” structure was introduced in the Macedonian legal system in 2019 by amending the law on the public revenue office.
 This new rule was designed and implemented as a proper response of tax authorities in the fight against money laundering and tax evasion. According to this new legal rule, the PRO collects personal and other necessary data from taxpayers, carriers of payment operations, money transfer service providers, competent state authorities, public institutions, international organizations, foreign tax authorities, and domestic and foreign legal entities - payers of income. 
2. What has to be reported? (reportable arrangements) 
2.1. Temporal scope
 The legal framework of the MDR rules in the Republic of North Macedonia consists of Article 17 of the law on the PRO and the rulebook on the form, content, and method of data submission for money inflows to natural persons.
 

According to this legal framework, these MDR rules entered into force in 2019, and the regulation does not have a retroactive effect. This is one of the shortcomings as previous cross-borders arrangements are not audited and, as a result, a stark number of undetected cases still remains. 
2.2. Substantive scope 
2.2.1. Taxes covered
In terms of substantive scope (taxes covered),  the MDR applies only to personal income tax that, under Macedonian legislation, covers the following types of income: personal earnings, self-employment income, income from property and property rights, income from copyrights and industrial property rights, investment income, capital gains, gains from games of chance and other prize games, and other revenues.
 
2.2.2. Persons covered
In introducing the MDR, the Macedonian legislators have accepted one narrow legal approach regarding persons covered by the rules. As a result, the implemented reporting system refers only to individuals – residents of North Macedonia. Hence, Article 17, paragraph 3 of the law on the PRO stipulates that: “every institution that carry payment operations has to report to the PRO every income received on resident`s bank account (natural persons)”. This rule does not apply to legal entities as recommended by OECD and EU recommendations. 
2.2.3. Arrangements covered

Under the rules implemented in the law on the PRO, payment operation carriers report every transaction no matter if it is a pure domestic or cross-border arrangement. The type of the reportable transaction is also irrelevant.

Apropos the amount of the reportable arrangement, the law on the PRO and the rulebook do not contain any material threshold (de-minimis filter). This implies that the Macedonian MDR applies to every transaction regardless of the arrangement`s value.         
2.2.4. Main benefit test (threshold requirement)

According to the Macedonian legislative regime, which is clearly still in the early stages of its development into an effective tool to combat tax evasion and tax avoidance, a reportable cross-border arrangement means any cross-border income received by a Macedonian taxpayer/natural person. Thus, it will not be necessary to fulfill the threshold requirement. The legislators have found that this legal solution would be a proper answer in the first years of establishing the compatible MDR. 
2.2.5. Hallmarks

Macedonian tax legal rules do not contain a definition of the term reportable arrangement nor a list of specific hallmarks. The Republic of North Macedonia did not opt into it in order to implement a more extensive approach in circumstances when only natural persons are covered by the reporting obligations. Opposite to the MDR in the financial regulations, the tax legislation does not recognize the “white list” of transactions. Practically every inflow received in the resident`s bank account has to be reported to the PRO.

3. Who has to report (reportable persons)? 
3.1. Persons addressed
Under the Macedonian “still in progress - mandatory disclosure rules”, the primary persons subject to disclosure obligations are only the payment operations carriers as defined in the law on payment operations.
 These intermediaries are obligated to report every inflow to the bank account of resident-natural persons received from natural persons and legal entities and from accounts on non-resident legal entities and individuals in the Republic of North Macedonia. 
3.3. Legal professional privilege and other similar sorts of privileges
All data submitted to the PRO ex officio or upon request for tax purposes are not treated as a business secrecy. Therefore, the (legal) professional privilege (regulated in Article 69, paragraph 1 on the law on tax procedures
) that regulates the rights of members of the taxpayer’s family and other stakeholders, such as clergies, lawyers, notaries, tax advisors, auditors, doctors, medical staff, and persons who enjoy immunity by the law, to deny reporting information relevant for the taxpayer`s case. Also, they do not grant a waiver to payment operations carriers as intermediaries covered by these privileges for purposes of the MDR. 
 4. When to report, which information to report, and use of reported data 
4.1. Reporting event and time limits 
The reporting data on every cash inflow to the bank account of resident-natural persons have to be submitted to the PRO electronically not later than 15th of the month for the previous month. According to the rulebook, such a time limit is strict and cannot be extended in any circumstances.
4.2. Content and form of reporting

The payment operation carriers have an obligation to report the following data to the PRO:
(i) for the payment operation carriers: tax number, identification of the payment operation carrier, period, type of the inflow, and total amount of data in the inflow;

(ii) for the taxpayer-natural person: identification number, description on the basis of inflow expressed by the ordering party, 

(iii) for the ordering party – name and seat of the ordering party, i.e. name, surname, and address if the ordering party is a natural person, amount of the inflow, date of inflow, reference number of the transaction, code of the country of origin of the ordering party, code and description of the basis, and code of currency.
There is an official statement form (given in Table 1) that is intended for the unification of reporting procedures among payment operations carriers and the PRO. As shown below, it contains all necessary data information for efficient and easy-accessible usage by the stakeholders. 

Table 1. 
	1
	PAYMENT OPERATION CARRIER 

Tax number:

 Identification of the payment operation carrier:
	2
	TAXPAYER – NATURAL PERSON – RECEIVER OF INCOME (USER OF THE PAYMENT)

Identification number: 

	
	
	3
	REFERENCE NUMBER OF THE TRANSACTION

	4
	ORDERING PARTY

Name and seat of legal entity / Name and surname and address of natural person:

	5
	INFLOW OF INCOME

	Code of the country of origin


	Code of the basis of the income inflow on the account of the resident – natural person receiver of the payments (user of the payment)
	Description of the basis of the income inflow given by the ordering party
	Description of the basis of the income inflow on the account of the resident – natural person receiver of the payments (user of the payment)  
	Code of currency
	Amount of income in currency

	

	6
	DATE

	7
	REPORTING PERIOD

	8
	NAME OF THE INFLOW AND TOTAL AMOUNT OF DATA IN THE INFLOW


In the last two years, this form has been a useful tool and has made the tax reporting procedure more effective. There is an obligation to submit the reporting in a special form via the following electronic means: (i) the existing data exchange channel between the PRO and the payment operations carriers (SFTP server); (ii) a web service, or (iii) the profile of the payment operations carrier of the e-personal tax system and attaching an xml document. The payment operations carrier shall choose one of the ways of reporting the data.
4.3. Use of and access to the reported data
The PRO collects, processes, analysis, assesses, evaluates, uses, stores, and deletes personal data (personal name, birth data (day, month, year, and place), place of residence and stay, unique personal identification number, citizenship, as well as data through which a certain natural person can be directly or indirectly identified) and data under conditions and in a manner determined by this law and the regulations for protection of personal data. Additionally, the PRO keeps records of personal data for which the collection is authorized by law exclusively for tax objectives. The data for financial transactions of the natural person/taxpayer with the payment operations carriers and money transfer service providers, data on the ordering party, data on the recipient, data on the property of the person, data obtained upon request for tax purposes from the public revenue office and other data through which the income earned by the person can be determined directly or indirectly.
The tax authorities administer and audit personal data due to:
· determining the status of a taxpayer,

· determination of the earned incomes of the person subject to taxation,

· acting in accordance with the provisions for exchange of information and providing international legal assistance in tax matters in accordance with international tax agreements, and
· registration, determination, control, and collection of taxes and other public revenues determined by law.
The PRO keeps records of persons who received the inflows as well as the amount of the inflow. The reported data from the records shall be immediately deleted in the cases when it is determined that they are incorrect or did not exist/do not exist/ceased the conditions due to which the personal data is registered in the records. The data from the records that served for tax purposes shall be kept until the expiration of the period of limitations for determining the tax and obsolescence of the tax collection in accordance with the Macedonian Law on Tax Procedures. Consequently, the statute of limitations is five years and, in cases of tax evasion, it is ten years and collection of taxes is obsolete within ten years.

5. Consequences of (non-)reporting 
5.1. Response/reaction by tax authorities
After receiving the reportable data, the PRO does not have a legal obligation to respond/confirm the receipt of the disclosure. 

Given the significance of the reporting of anti-money laundering, tax experts in North Macedonia have raised the question of amending the rules and inserting the legal obligation of the PRO to respond after receipt the disclosure.

5.2. Penalties and fines

Surprisingly, despite the will to successfully combat tax evasion, tax avoidance, and aggressive tax planning, Macedonian legislators have not yet established a system of penalties and fines for non-reporting, for incomplete or incorrect, or for late reporting of a reportable arrangement. However, it is important to be noted that this system was suggested by the working group who created the rulebook on the form, content, and method of data submission for money inflows to natural persons. 
As a result, tax authorities are detecting three key problems in practice: 
(1) not reporting every transaction, 
(2) not every commercial bank fulfills their obligation for reporting, and 
(3) technical problems where, due to incompatibility between the PRO system and the banks’ system, the reported data are not able to be seen. 
In such circumstances, the PRO has only one legal option established by the Macedonian Law on Banks. This legal provision enables the PRO to request to the national bank as a main regulator and supervisor of the financial institutions to impose a misdemeanor penalty of a fine in the amount of EUR 15,000 if the data kept as a bank secret are not submitted to the PRO upon a written request for conducting procedures that are within its competence. 
6. Interaction with other domestic procedural rules

Financial rules for the fight against money laundering and cash flows are more advanced than the implementation of the tax evasion and tax avoidance rules. It is important to emphasize that Macedonian banks have various limits for cash deposits from natural persons, for example, there are four main big banks in the country for which one has a threshold of EUR 15,000 for starting a special procedure of checking a deposit or a transfer while the other bank has a threshold of EUR 50,000. However, all financial institutions are obligated to collect information when every single client enters into a relationship with them and to collect the client’s information for its customer due diligence (CDD).  The procedure is even more detailed in the case of a publicly exposed person (PEP) or holders of a public mandate; what is his income, additional income, assets, the purpose of the business relationship etc. Regarding a public official, the financial institution is responsible when establishing a relationship to ask approval from higher bank management and, when a public official deposits an amount, to determine the origin of the deposit. Determination of the origin of the deposit is currently a subject of novel legal amendments and in a procedure of a new law for inexplicable wealth as the government is determined to fight money laundering and illicit enrichment in a wide range of procedures with actions primarily by the PRO and the financial institutions. 

At the moment, if the bank or the financial institution cannot implement the measures for the analysis of the client, it should refuse to establish a business relationship, not perform a transaction, or terminate the business relationship with the client.
 

It is important and connected with the MDR that the banks have an obligation to inform other banks about suspicious and rejected transactions on the basis of assessed risk. Every single cash deposit of EUR 15,000 and above is reported on a daily basis to the financial intelligence office.

Another essential characteristic is that the financial intelligence office, the financial police, and the public revenue office can request data electronically via a secured web. 
7. Fundamental Rights

The latest amendments to the law on the public revenue office that implemented the obligation to report every single cash inflow from abroad to a natural person`s bank account did not cause any debate on the possible violation of fundamental taxpayers’ rights. However, it is expected that future legal changes and updates of the Macedonian MDR will encourage academic debate due to the principle of proportionality in taxation. Clearly, the legislators will have to opt for the best solution to achieve the desired tax goals – better law enforcement, better fulfillment of tax obligation, discouragement of any arrangement undertaken only for tax purposes, etc.

    The second issue that would “raise dust” among experts is the protection of professional secrecy. Namely, the Macedonian Law on Tax Procedures guarantees the confidentiality of lawyers, accountants, and tax advisors. The question here would be whether and to what extent the obligation to report would violate this secrecy.
 8. Overall Evaluation and Future Outlook
In recent years, Macedonian tax authorities have undertaken some serious steps toward preventing its tax system from tax evasion, tax avoidance, and harmful business practices carried out only for tax purposes. Thus, the Republic of North Macedonia signed the Multilateral Convention on Mutual Administrative Assistance for Tax Purposes on 27 June 2018. In addition, as a candidate state for membership in the European Union, the PRO is responsible  for exchange of tax information with foreign tax authorities which contributes to further development of the system of mutual exchange of information in accordance with EU Regulation 32003R1798. 
On 23 August 2018, the PRO adopted a new procedure for the international exchange of tax information which regulates the procedure for exchange of information. The new procedure incorporates the organizational changes in the PRO.
 The newly established Department for International Exchange of Tax Information from the General Tax Inspectorate has become part of the Sector for International Cooperation of the PRO as well as the recommendations of the OECD experts. 
In Table 2, there is data on exchange of tax information among the Macedonian PRO and foreign tax administrations.
Table 2.

	Exchange of tax information
	Received
	Sent

	
	Upon request 
	Spontaneous 
	Automatic 
	Upon request 
	Spontaneous 
	Automatic

	2016
	11
	3
	4
	9
	/
	/

	2017
	15
	1
	4
	6
	/
	/

	2018
	17
	/
	1
	9
	1
	/

	2019
	16
	3
	1
	16
	/
	/


(source: ujp.gov.mk, visited in April 2021)
It is clear that the Macedonian tax exchange system is still in development due to the relatively low number of accepted automatically exchanged information and, more important, based on the fact that the Macedonian PRO has not initiated any automatic exchange and has asked for only one case of spontaneous tax exchange. The majority of exchanged information is about the natural taxpayers due to domestic regulations whereas the reporting obligation applies only for personal income taxation. As a result, there is a clear need for intervention that is more dynamic towards covering companies as profit taxpayers. 
The procedural tax rules are closely correlated with the rules incorporated in other laws. In this context, the Macedonian law on prevention of money laundering and financing terrorism will also contribute to improving the efficiency of the PRO in dealing with the international exchange of tax information with foreign tax authorities relating to the “beneficial owner”.
 

Regarding the mandatory disclosure rules, we detected a clear need to fulfill particular legal and technical preconditions in the country and the tax administration. These requirements that urge for closing loopholes in the law as much as possible are as follows:

· compulsory expansion of reporting obligations on corporate income tax and companies, especially permanent establishments and braches of multinational corporations;
· enlargement of the list of arrangements covered;

· establishment of the possibility to extend the deadline for submission of reportable data, and
· introduction of fines/penalties for non-reporting or other violations of the reporting obligations.  
Justification for these novel updates are found in the necessity of expanding these rules over the legal entities regarding the current low profit tax rate and the high number of existing permanent establishments of foreign international companies. 
In North Macedonia, there is an ongoing process of adopting a new legislation for illicit enrichment where the object of the illicit enrichment would be a subject of “non-conviction based confiscation” in a special civil law procedure. The 70% tax rate for undeclared and untaxed income taxation established by the law on tax procedures remains for any future tax procedures.

Finally, it is necessary to take additional measures and activities to improve expert knowledge and build up the human and technical tax capacities for achieving better results in line with the efforts to cope with all tax harmful activities and cross-border transactions that seriously erode the Macedonian tax system.    
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