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-Abstract-

The author tackles the topic on legal capacity in the intersection between civil law and
human rights that is very important, yet neglected in the Macedonian legal theory and
jurisprudence. Namely, Republic of North Macedonia has ratified the Convention on Rights of
Persons with Disabilities and has an obligation to align its legal system (primarily its Family Law
and Law on Non-contentious Procedure, but also other laws) with its spirit. It seems as if the
concept of legal capacity does not include variations of the mental capacity in the Court’s decision
when deciding to limit/deprive a person of his/her legal capacity. Instead, it is binary in terms that
the legal capacity can either be limited/deprived or not, without further specification of the scope
of rights and obligations encompassed therein. As a result, persons deprived of legal capacity (and
sometimes persons with limited legal capacity) are limited to enjoying and acting upon most of
their fundamental rights. The author concludes that persons deprived of legal capacity in the
Macedonian legal system are in a state of ‘civil death’ because they are restricted from enjoying
and acting upon many fundamental human rights. These include equality rights (not to be
discriminated against), private and family life rights (a right to make decisions about their own
body, medical treatments, reproductive choices, conclusion of marriage, recognition of parenthood
etc.), procedural rights (a right to access to court and administrative institutions, a right to express
legally valid opinions in such proceedings), political rights (a right to vote) etc. This should be
changed as a matter of priority in the future.
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I. INTRODUCTION - THE LEGAL BACKGROUND SURROUNDING THE
CONCEPT OF LEGAL CAPACITY IN NORTH MACEDONIA

In the Republic of North Macedonia, there is a difference between legal capacity in a narrow and
in a wider sense. In a wider sense, it means the capacity to have rights (mpaBna cnoco6HocT) and
is acquired at birth (Art. 45 a Law on Obligations). It means the ability of a person to have rights
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and liabilities, i.e. to be a subject before the law. In a narrow sense, legal capacity is the capacity
to act or exercise these rights (nenoBHa cioco6HOCT) or sometimes referred to as business capacity
and it assumes the ability to make independent decisions about rights and obligations.? In this
sense, the regulation on legal capacity is very similar to the Serbian regulation on the matter (both
countries share the same legal tradition from former Yugoslavia).® The legal (business) capacity
is acquired upon reaching 18 years of age (the age of maturity). Only in the case of this capacity,
full or partial deprivation is possible. This text uses the term legal capacity in a narrow sense. In
the Macedonian legal system, there is full and partial deprivation of legal capacity, but for purposes
of better clarity, the text uses person(s) with limited/restricted legal capacity and person(s)
deprived of legal capacity instead.

Legal capacity in a narrow sense (business capacity) means a possibility for a person to be
recognized as a subject — holder of rights and responsibilities and acting accordingly (to execute
them). It is a precondition for enjoying both personal and property rights: consenting decisions
about personal choices — where to live, medical treatments, concluding contracts, filing appeals
and legal remedies, concluding marriage, acknowledging and rebutting parenthood etc., but also
political rights, including voting.

Natural persons up to 14 years and adults (over 18 years) deprived of legal capacity are legally
incapable. Natural persons from 14 to 18 years and adults (over 18) with limited legal capacity
have limited legal capacity, unless it is otherwise stipulated by law (art. 45 b Law on Obligations).
The Constitution of the country rests upon fundamental core values among which: appreciation of
basic human rights recognized by ratified international treaties and the Constitution itself, as well
as humanism, social justice and solidarity.* The Constitution also guarantees equality in rights and
freedoms (art. 9). However, it only foresees a general clause on equality that does not mention
disability as ground for discrimination. Each citizen over 18 years (after reaching maturity) gains
the right to vote that is equal, general and imminent. However, the right to vote is not granted to
persons deprived of legal capacity (art. 22 of the Constitution). The Republic provides for special
care and protection of family, but it provides only subsidiary care because primary care belongs to
family members (parents have rights and responsibilities to take care of their children and the other
way round - children have responsibilities to take care of their old, ill and exhausted parents) - art.
40 of the Constitution.

The main national sources of law in the current North Macedonian’s legal framework regarding
state ordered measures for protection of persons with deprived legal capacity are: the Law on
Family (Law on Family),® the General Administrative Procedure Act (the Law on General
Administrative Procedure)® and the Law on Non-contentious Procedure (Proceeding)’ and only
subsidiary the Law on Civil Procedure (Proceeding).®

2 Legal capacity is defined in art. 165, par. 2 of the Law on Family. The Law on Obligations (regarding contracts and
torts) also follows the same definition (art.45-b). 3akon 3a obnurannonure ognocu Cryoicben eechuk na PM ocHOBEH
Teket Op. 18/2001 mpeduncteHn Tekcr - https://aso.mk/wp-content/uploads/2019/04/Zakon-za-obligacii.pdf.

3 See more in Kovacek Stani¢ G., Samardzi¢ S., The Empowerment and Protection of Vulnerable Adults Serbia,
(Serbia Report) FL-EUR website, pg. 4 - https://assets.vu.nl/7099fcf9-715f-0061-5726-009248410fee/d6c155a6-
447d-4289-aaef-586e31860b4c/Serbia.pdf.

4 Art. 8 Constitution — Ycras Ha Peny6muka Makemonuja, Cnyocoen eechux na Penybnuxa Maxedonuja 52/2991 —
MIPEYNCTEH TEKCT JIO MTOCIICIHN aMaHAMaHu 1 o0jaBa Bo Cinyoichern eecuux Ha Penybnuxa Maxeoonuja 36/2-19.

5 3akon 3a ceMejcTBOTO, Cyorchen secnux na Penybnuxa Maxedonuja 80/1992 - koHCOMUOUPAH TEKCT.

® 3akow 3a ommuTara ynpassa nocranka, Cryocoen sechux na Penybnuxa Maxedonuja 124/2015.

7 3akou 3a BOHMapHW4Ha noctanka, Cryocoen sechux na Penybnuxa Makedonuja 79/2005, (IpeuncTeH TEKCT)
09/2008 - https://jpacademy.gov.mk/wp-content/uploads/2022/08/zakon_za vonparicna_postapka.pdf.

8 3akoH 3a mapaMuHaTa nocranka, Cryocoen eechux na Penybnuxa Maxedonuja 79/2005, (mpeuncren tekcer) 07/2011.
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The Law on Family stipulates, in many instances, when a person deprived of legal capacity is not
capable of performing. In that sense, a marriage cannot be concluded if a person cannot understand
the meaning, rights and responsibilities that come along with marriage and is unable to reason (art.
18). A man can acknowledge his fatherhood of a child born outside of marriage only if he has at
least limited legal capacity and is able to understand the meaning of the acknowledgement (art.
55). Following such statement, the mother can consent only if she has full legal capacity. If that is
not the case, the consent can be given by the child’s guardian followed by an approval from the
Centre for Social Services (art. 56, par. 3). The child can also consent him/herself if he/she has
reached 16 years of age (art. 57). A proceeding for contestation of paternity could only be initiated
by persons with legal capacity. If that is not the case, they could be represented by their guardian
(art. 64, par. 3 and art. 74). The Law on Family stipulates that the parental right could be extended
after the child reaches 18 years of age in case where the child is not capable of taking care of
him/herself on his/her own (art.94). This article is not aligned with the Law on Non-contentious
Procedure (art.34-57) and the provisions on guardianship in the Law on Family (165-172) that
stipulate that a person over 18 years not capable of taking care of his/her own rights and interests
should be limited/deprived of legal capacity followed by an official appointment of a guardian by
the Centre for Social Services. A person can adopt a child only if he/she has full legal, intellectual
and physical capacity (art. 100-a and 102-b, g and d), while a consent to adopt the child from
biological parents will not be needed if they lack legal capacity (art. 103, par. 3).

The State has adopted the National Strategy for Rights of Persons with Disability 2023-2030 with
an Action Plan 2023-2026 in 2023.° In it, it is stated that for the purposes of improvement of
services for persons with disability, interventions in the legal sphere have to follow in order to
eliminate discrimination, improve independence and autonomy in realization of personal rights as
well as better inclusion.!® The country has not signed and ratified the Hague Convention of
International Protection of Adults but has signed and ratified the UN Convention on the Rights of
Persons with Disabilities in 2011. Prior to that, there were some efforts to protect persons with
disability in the framework of protection against discrimination.!! Since then, several important
efforts have been made to integrate persons with disabilities into society. Firstly, a National
Coordinative Body for Implementation of the Convention was founded as well as a Monitoring
Team for Implementation of the Convention in the Department for Protection of Rights of Children
and Persons with Disabilities at the Public Defender’s Office.

A new Law on Prevention and Protection from Discrimination was passed in 2020 that guarantees
protection from discrimination of persons with disabilities.!? The law defines persons with
disabilities as those who have long lasting physical, intellectual, mental or sensory disability that
if taken together with different societal barriers may disable their full and effective participation
in the society on equal grounds as the others.!3 Prior to the new Law, the mechanisms for
discrimination were not efficient when it came to people with disabilities. In the period between
2011 — 2016, the Commission against discrimination received 44 complaints based on disability

° Brama na PCM, Hayuonanna cmpamezuja 3a npaéama na auyama co nonpeuenocm 2023-2030 co axyucku nian
2023-2026, Cxomje, mapt, 2023.

10 Ibid. pg. 32.

11 See for instance [lepanauu Cxannon Koncanrunr u llluna Pouepe, Hpupaunux 3a 3awmuma 00 OUCKpuMuHayuja
(npumepu Ha 0obpa npaxca 3a NPUMeHa Ha NPUHYUNOM HA eOHAKO8 MpemMaH u Heouckpumunayuja 6o Eeponckama
Vuuja), 2010, pp. 53-64 - https://www.mtsp.gov.mk/WBStorage/Files/priracnik _antidiskriminacija.pdf.

12 3akon 3a cripeuyBame u 3amTuTa o uckpumuHanmja, Cryocoen eechux na PCM, 258/2020.

13 Ibid, art. 4 and 5.
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and established discrimination only in 3 cases. When it came to Court’s protection, during the
period between 2011 and 2016, only 1 procedure was initiated against discrimination on the
grounds of disability, in which the Court made a positive decision.!* The Law on Social
Protection!> stipulates new rights, including increased social compensation. Persons with high
level of intellectual disability, which are 26 years or older are potential beneficiaries of special
disability allowance. The Law was amended in July 2021 stipulating a new provision to decrease
the age from 18 to 6 for using special social service (personal assistance) aiming at improving the
support for the personal and educational development of persons with disabilities as well as their
families. The amendments introduced a new category of children/persons with disabilities, which
is a with combined disability. Additionally, the Law on Protection of Children!¢ was also amended
for purposes of increasing the special allowance to 15%. The National Strategy 2018-2027
Timjanik!” aimed at special protection of children without parental care by placing them into
families that provided for social services and care in a home instead of in an institution. The Law
on Primary Education from 2019'® and the Inclusive Education Concept from 2020'° enabled
inclusion of all children (including children with disabilities) in the same educational system.
Children with disabilities can use educational assistance from specially trained educational
assistants while attending regular school. Within the Law on Protection of Children there is a
provision connected with the special allowance/fiscal benefits that are provided to one of the
parents or to the guardian for “children with special needs who have impairment in physical and
mental development” up to the age of 26 years. As a result, we can infer that persons with disability
up to the age of 26 years are treated as children. This matrix by default is transferred to all spheres.
According to the Summary Report of the Country with regards to the CRPD from 2018, Macedonia
collects statistics and data in different manners for everything except for disability. The state’s
lack of data considering disability status is due to the non-consistent definition/interpretation on
what disability is. The mentioned Register that was proposed in 2016 is completely based on the
medical condition of people with disability. There is no data on women with disabilities - victims
of violence. There is not enough research about issues of disability and even in the research made
by CSOs for different matters (for example, how many ethnicities are employed in the Public
Administration) the disability is missing.?’ Furthermore, the Report is very critical regarding
inclusion of persons with disability in making the Report itself.?!

According to the last census held in 2023, there are 94.412 persons with disabilities in the country,
which is 5% of the total population, among which 2,5% are over 65 years of age. 2> The National
Statistic Institution reported that around 31,5% of the whole population has some sort of disability,

14 Informal coalition and group of authors, Summary Report of the State Responses to the Questions related to the
initial Report of the Republic of Macedonia in the implementation of the Convention on the Rights of Persons with
Disability, July 2018 pg. 6.

15 3akon 3a conmjanna samrura, Cyocben eecrux na PCM, 104/2019.

16 3akon 3a 3amrura Ha nenara, Cryocoen eechux na PCM, 23/2013.
Uhttp://www.mtsp.gov.mk/content/pdf/strategii/Strategii%202018/Strategija deinstitucionalizacija Timjanik 2018-
2027.pdf.

18 3akon 3a ocHOBHO 0OpasoBanue Crnyocoen secnux na PCM, 6p. 08-4389/1, 30 jymu 2019 roguna.

19 Konnermmja 3a vHKITy3MBHO 00pa3oBanue nocranHa Ha: Koncepceija za inkluzivno.pdf (mon.gov.mk).

20 Op. cit. Summary Report, pg. 21.

2L Ibid. pg. 23.
2

2

HpxaBeH 3aBOJ, 3a CTaTUCTHKA 2022
http://makstat.stat.gov.mk/PXWeb/pxweb/mk/MakStat/MakStat Popisi Popis2021 NaselenieVkupno Nasele
nie  Poprecenost/T1053P21.px/table/tableViewLayout2/?rxid=a812e800-ecc2-45cf-b8ca-5cfe3d2208e5.



http://makstat.stat.gov.mk/PXWeb/pxweb/mk/MakStat/MakStat__Popisi__Popis2021__NaselenieVkupno__Naselenie__Poprecenost/T1053P21.px/table/tableViewLayout2/?rxid=a812e800-ecc2-45cf-b8ca-5cfe3d2208e5
http://makstat.stat.gov.mk/PXWeb/pxweb/mk/MakStat/MakStat__Popisi__Popis2021__NaselenieVkupno__Naselenie__Poprecenost/T1053P21.px/table/tableViewLayout2/?rxid=a812e800-ecc2-45cf-b8ca-5cfe3d2208e5

among which 34,2% are women.?* The State has no official records on the number of persons
deprived of legal capacity. Nevertheless, according to the State’s Commission on Elections records
from the last elections in 2021, around 900 citizens were erased from the election list based on the
data gathered from Courts. The last national strategy for the elderly dates back from 2010 about
the period 2010-2020.2* There is no other, more recently available information regarding adult
protection measures and elderly abuse in particular. Some scarce data could be gathered from
Action Plans and Reports regarding implementation of the Istanbul Convention against Violence
against Women and Domestic Violence that in general refers to the fact that not much has been
done notwithstanding the declarations.?> The National Strategy?® for prevention and protection
from family violence 2012 - 2015 recognized persons with disability (persons with invalidity) as
victims. The Law on Prevention and Protection against Domestic Violence?’ does not explicitly
prohibit the exploitation, violence and abuse toward persons with disabilities. The disability is not
included in the research done for the family violence. The shelter centers for victims of family
violence are not accessible and there are no accessible services for support. The providers for
support have not been trained.?8

In general terms and relevant to the topic, North Macedonia is a party to the Universal Declaration
on Human Rights, the International Covenant on Civil and Political Rights, the International
Covenant on Economic, Social and Cultural Rights, the Convention on the Elimination of All
Forms of Discrimination Against Women, the Convention on the Rights of the Child, the Universal
Declaration on the Human Genome and Human Rights and the Universal Declaration on Bioethics
and Human Rights. The regional mechanism for ensuring protection on human rights had already
been established and implemented through the Council of Europe, the European Convention on
Human Rights? being the most important.

CRPD has been signed (by North Macedonia) on 30 March 2007 and ratified on 29 November
2011. The Hague Convention on the International Protection of the Adults has neither been signed
nor ratified by North Macedonia. As mentioned above, the country took serious measures to fully
implement the CRPD. However, there are many complaints by associations/organizations, that
protect rights of persons with disabilities, about its full implementation as well as Courts’ decisions

23 [lpsxaBeH 3aBOJI 3a CTATHCTHUKA, Ankema 3a npuxodu u yciosu 3a scuseerve 3a 2017 2., , CTaTHCTHYKY IIPeries 0poj
2.4.18.13/905, pp. 28-31: http://www.stat.gov.mk/Publikacii/2.4.18.13.pdf.

24 MuHKMCTEPCTBO 3a TPY/l U cOlMjaiHa nonuTrka Ha Peny6nuka Makenonuja, Hayuonanna cmpamezuja 3a cmapu
auya 2010-2020, jyan, 2010.

3 Axyucku nnan 3a cnpoeedysarve na Koneenyujama na Cosemom na Eepona 3a cnpeuysare na 60poa co Hacuicmeo
cnpema dicenume u cemejuomo Hacuicmeo 2018-2023 n banmmkeBcka M., ABpamocka HymkoBa A., Uzsewmaj 3a
Hanpedokom Ha PCM npu cnopgedysarwe Ha Hayuonannuom Axyucku Ilian 3a umniemenmayuja HHA
Hcmambynckama xonsenyuja oxmomepu 2018 — oxkmomepu 2020, HarmonatHa Mpeska IpOTUB HACHIICTBO BP3 KCHH
U ceMejHO HacwicTBo, 2002.

26 National Strategy for Prevention and Protection from Family Violence 2012 — 2015. Available at:
http://mtsp.gov.mk/WBStorage/Files/nasisltvo_strategija_mkd.pdf

27 The Law on Prevention, Prevention and Protection against Domestic Violence. Available at:
http://www.mtsp.gov.mk/content/pdf/zakoni/ZAkon%20za%?20prevencija%20semejno.pdf

28 See more in Summary Report (Summary Report) of the State Responses to the Questions related to the initial Report
of the Republic of Macedonia in the implementation of the Convention on the Rights of Persons with Disability, July
2018 — See more at https://www.ohchr.org/en/treaty-bodies/crpd.

29 Ratified by SFRY on 27" of February, 1997 as law on ratification — 3axon 3a pamuguxayuja na Konsenyujama 3a
3auWIMUmMa Ha Npasama Ha 408eKOm U OCHosHume ciob6oou, u na Ilpsuom npomoxon, IIpomoxonom 6poj 4,
Ilpomoxonom 6poj 6, [Ipomokorom 6poj 7 u Ilpomoxonom opoj 11 xon Konsenyujama.
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confirming discrimination.’® The Oviedo Convention (Convention for the Protection of Human
Rights and Dignity of the Human Being with regard to the Application of Biology and Medicine
has been signed in 1997 (4.4.), ratified in 2009 (3.9.), while it entered in force in 2010 (1.1.).

The Hague Convention on the International Protection of Adults has not been signed yet, there are
no ongoing discussions about it or public awareness of its meaning. The draft version of the Civil
Code does not have significant changes in the field of guardianship or possible introduction of
voluntary or ex-lege measures for protection of vulnerable adults.

The Macedonian legal system does not recognize voluntary measures. It does not recognize
continuing powers of attorney nor advance directives. It is only possible to authorize a person to
take (certain) actions/deeds on behalf of the person that gives the authorization while still having
legal capacity (with a statement signed by the Notary Public). This is known as authorization —
nosHoMo1THO, while the authorized person (proxy) — monnomomnuk. The authorization could be
limited (orpanuueno) or unlimited (HeorpanmueHo), specific (mocedbno, cnenujanuo) and general
(ommmro, renepanHo) but not preventive (to encompass cases if and when the person might be
disabled to reason and bring sound decisions about oneself).3! Authorization in civil proceedings
is regulated by the Law on Civil Procedure (art.80-92). Article 81 (1) stipulates that an authorized
person could be ...among others... also a blood relative in straight line, brother, sister and a spouse
if he/she has complete legal capacity. Especially important is art. 91 (1) stipulating that if during
civil litigation with an authorized person as a representative, the represented party dies, his/her
legal representative dies, or gets deprived of legal capacity (...) the representative is still capable
of taking legal actions in the litigation, unless an heir or a new legal representative revokes the
authorization. The Law on Family in article 28 stipulates that in certain justified circumstances,
the Marriage Registry Office can allow conclusion of marriage with the sole presence of one of
the future spouses and an authorized person of the other spouse. This is a specific authorization
that applies only for the purposes of concluding the marriage with the specified other person.

II. THE CONCEPT OF LEGAL CAPACITY AND THE PROCEDURE FOR
DEPRIVATION AND RESTORATION OF LEGAL CAPACITY — DE LEGE LATA

The Law on Non-contentious Procedure regulates the procedure for deprivation (full or partial)
and restoration of legal capacity (art. 34-57). The Court decides to fully deprive the person of
legal capacity or just partially (limitation of legal capacity) on the grounds explicitly enumerated:
mental illness or deficiency, use of alcohol or other substances such as nerve poisons, narcotic
drugs, psychotropic substances and precursors that disable an adult to care for himself/herself as
well as for his/her rights and interests. If the reasons for deprivation cease to exist, the Court may
decide to restore the legal capacity (fully or partially).

The procedure could be initiated by a proposal from the Court ex officio, the Centre, the spouse,
the child, the grandchild, the parent, the grandparent, the sibling and anyone else who lives in the
same household with the person concerned (art. 36). Interestingly enough, the concerned person is

30 Xencunmku komutet, [lomepoena e Oupexmua OUCKPUMUHAYU]Q 6D3 TUYATA CO NONPEYEHOCMNPU OCMEAPYEarbe
Ha HUBHOMO NpABo Ha 2nac o0 cmpana Ha Bradama u [Jpowcasnama uzbopuna xomucuja, nexemspu 20, 2023 -
https://mhc.org.mk/news/potvrdena-e-direktnata-diskriminacija-vrz-licata-so-poprechenost-pri-ostvaruvanje-na-
nivnoto-pravo-na-glas-od-strana-na-vladata-i-drzhavnata-izborna-komisija/.

31 For more see in Kam6oscku U., 3acmanyearve 6o zparanckomo u mpeosckomo npaso, Ctobutpejn, 2015.
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not eligible to initiate a procedure for deprivation of legal capacity but is eligible to initiate a
procedure for restoration of legal capacity (art. 52).

Following the initiation of a procedure for limitation or restoration of legal capacity, the Centre
should be notified if the procedure is not initiated on its suggestion. The proposal for removal of
legal capacity should state the facts from which it follows that there are conditions for removal of
the person's legal capacity and the evidence that confirms those facts.

In urgent and justified cases, the Court may appoint a temporary representative during the
procedure. Before appointing a temporary representative, the Court should hear the person if
possible and if that does not affect his/her health. The Court will then immediately notify the
Centre of the appointment of a temporary representative. This temporary representative will be
dismissed from duty if the proposal for removal of legal capacity is legally rejected or the
procedure is stopped, that is, when the reasons for which he was appointed cease to exist as well
as when the Centre appoints a temporary guardian.

The Proposal for deprivation of legal capacity should contain the facts and proofs leading to the
conclusion that there should be deprivation of legal capacity (full or partial) — art. 37 while the
Court should conduct the procedure urgently (art. 38).

The scope of limitations is set out in the material law, primarily in the Law on Family (art. 165,
par. 2), which governs various aspects of family relationships, including legal capacity issues
related to individuals. Additionally, the Law on Obligations (art.45-b) also contains provisions
related to legal capacity in the context of contractual relationships. However, the scope of the
limitation of legal capacity in each particular case is determined by a Court’s decision by which it
is decided on partial or complete removal of legal capacity (art. 48 Law on Non-contentious
Procedure).

The decision on limitation of legal capacity is binary as the Court can decide in each particular
case on partial or complete removal based on the individual circumstances of the person regarding
his/her ability to care for himself/herself and for the protection of his/her rights and interests,
considering factors like mental health and substance use. The decision is not fully tailor-made to
fit individual needs. On the contrary, the Court could either decide to limit/deprive the person of
legal capacity or not, while this decision is mainly based on the expert opinions of consulted
physicians. This is perceived as if there is dominance of the medical science and psychiatry over
judicial disposition to assess the extent to which the legal capacity should be deprived.??
Nevertheless, the Law stipulates that the Court is not dependent on the proposal regarding the
scope of deprivation of the legal capacity. On the contrary, the Court could make a subsequently
different decision from the proposed one.*® The critics also deliberate that the person concerned is
usually being called on a hearing if that does not affect his/hers health (art.43), but in practice the
Court rarely relies on these opinions. As a next step, the Centre in its decision determines the scope
of rights and responsibilities the person can still have and his/her guardian accordingly. The Law
does not explicitly ask from the Judge to set the scope of legal matters that the person could/could
not take in the future in the Decision,** therefore the Centre responsible to appoint a guardian,
further does it.

32 See more in 3opocka - Kammoscka, T., Odzemarve u spakamwe na deroenama chocobnocm, YHUBEP3HUTET ,,CB.
Kupnn u Meroanj* Ilpasen dakynter ,,Jycrunujan [Ipsu®, l'omgumank Ha [IpaBHuOT dakyter ,,Jyctununjan [Ipsu™
Bo Ckomje Bo dect Ha npod.a-p Mapjan Mapjanoscku, pg. 100.

33 Ibid. pg. 101.

34 Even though, according to Zoroska-Kamilovska this should be presumed and the Court should state the scope of
legal matters and acts the person could/could not take in the future. /bid. pg. 101.



There are no other legal instruments that can lead to deprivation of legal capacity (if we exclude
continuation of parental rights for children over 18 years with disability). The only adult protection
measure in the Macedonian legal system is the measure of deprivation or limitation of legal
capacity and subsequently appointment of a guardian. It is a presumed ‘best interest’ principle that
prevails instead of ‘will and preferences’ of the person concerned principle. There are no advanced
directives, supported decision-making etc. The only possibility to take into consideration opinions
of the concerned person is in urgent and justified cases when the Court can appoint a temporary
representative (art. 40). The Court can also hear the opinion of the concerned person if it considers
it possible.

Limitation of legal capacity, i.e. partial deprivation of legal capacity usually encompasses rights
and responsibilities as of a person who has reached the age of 15. However, the Centre should, on
the one hand, specify the rights and responsibilities of the person concerned and on the other hand,
of the guardian in its decision appointing one. A person with full legal capacity (acquired at 18
years of age) is a fully capable person to act in the legal market. A person deprived of legal capacity
is considered by law as a person under 15 years of age and is represented by his/her legal
representative (guardian).

The guardian is obliged to take care of the ward’s personal rights and interests, accommodation
and health, considering the reasons for deprivation/limitation of legal capacity. The final aim of
the guardian is to enable the person to have an independent life as much as possible.

If the person against whom a procedure for removal of legal capacity has been initiated has real
estate, an annotation is placed in the public books in which the rights to real estate are recorded.
The Court should immediately notify the authority that keeps the public books of real estate records
to make a note regarding the procedure for deprivation/limitation of legal capacity. If the ward has
property, the Centre will make a decision for assessment of inventory by a Committee appointed
by the Centre and only afterwards will hand over the property to the guardian for management.
The guardian is obliged, within its powers, to conscientiously take care of the rights and interests
of the ward and manage the property. The guardian cannot undertake measures that go beyond the
scope of regular work or management of the property of the ward without compensation and cannot
bind him/her a guarantor (without prior approval from the Centre). The guardian is obliged, with
the help of the Centre to take necessary measures to secure funds necessary for the implementation
of the measures determined by the Centre in the interest of the ward. The guardian, only with the
approval of the Centre, could alienate or encumber real estate, movable objects of greater and
special personal value or dispose of property rights of greater value, renounce an inheritance or
refuse a gift and take other measures determined by law on behalf of the ward. The Center, in the
procedure for granting approval for the guardian to dispose of and manage the property of the
ward, determines the purpose of the acquired funds and supervises their use. The guardian is
obliged to compensate the ward for the damage caused by improper, negligent or careless
performance of the duty (art.140-150 Law on Family).

Regarding marriage, persons who, due to a manifest form of mental illness, with the presence of
psychotic symptoms or residual signs of the illness, are unable to understand the meaning of
marriage and the obligations arising from it, and who are simultaneously incapable of reasoning,
cannot enter into marriage (art. 18, par. 1 Family). Persons who lack mental (psychic) development
and belong to a group of persons with severe mental deficiency (IQ under 36) cannot enter into
marriage (art.18 par. 2 Law on Family). On the other hand, persons with moderate or mild
disabilities in their mental development as well as persons with severe hereditary diseases in the
family, can enter into marriage after a previously obtained opinion on the genetic construction



issued by the Institute for Mental Health of Children and Youth Skopje or another appropriate
institution that deals with genetic research (art.18, par. 3 Law on Family). It may be concluded that
the right to marry and found a family, as a basic human right (art. 12) of the European Convention
on Human Rights is restricted to persons with severe disabilities in the Republic of North
Macedonia.

Regarding medical matters, persons deprived of legal capacity are excluded from the decision
making process about their own body in at least several laws including: the Law on Protection of
Patient Rights (art. 6, par. 1; art. 14, art. 15, art. 17, art. 20)3; the Law on Mental Health (art. 16)3¢;
the Law on Termination of Pregnancy (art. 3)’’; and the Law on Bio-medically Assisted
Reproduction (art. 9)3*

Regarding administrative procedures (such as issuing a passport), again, a person with restricted
legal capacity cannot submit a request on his/her own. Instead, that can only be done by his/her
parent/legal representative or guardian (art. 29 Law on Travel Documents for Citizens of North
Macedonia).*®

A testament can be drawn up by any person capable of reasoning who has reached the age of 15.
The will is void if the testator was under 15 years of age or was incapable of reasoning at the time
of its creation (art. 62, par. 1 and 2 Law on Inheritance). A loss of judgment that would have
occurred since the will was made does not affect its validity. Consequently to the above-
mentioned, a person who has been partially deprived of his/her legal capacity can write his/her
own testament, because he/she is equated to a minor who has reached the age of 15, but the person
who has been completely deprived of his/her legal capacity cannot write his/her own testament.
This is only if one follows the definition for limitation of legal capacity stipulated in the Law on
Family (art.162 1nd 168), and not if one follows the definition of legal capacity stipulated in the
Law on Obligations (art. 45).

The limitation of legal capacity cannot have a retroactive effect. It produces effect only for the
future actions. If the person undertook legal deeds while not being capable of making reasonable
judgments and prior to the limitation of their legal capacity, if proven, they could be annulled or
considered void. For instance, the Law on Inheritance (art. 62, par. 3) stipulates that a loss of
judgment that would have occurred after the will was made, does not affect its validity. However,
if it is proven that the person was not capable of making judgments at the time of the legal deed
(in particular, when making the will), the legal deed will be void.

The Court is obliged to determine that the person against whom the procedure for removal of legal
capacity has been initiated, should be examined by at least two doctors, one of whom must be a
specialist in nervous and mental diseases. The examination must be performed in the presence of
the judge, except when the examination is performed in a stationary health facility. The review

35 3aKOH 3a 3aINTUTA HA TIPABATA HA MAUEHTHTE, OCHOBEH TekeT Cryorcben eecrux na PM 82/08. TpeuncreH TeKCT -
https://zdravstvo.gov.mk/wp-content/uploads/2018/01/ZAKON-ZA-ZASHTITA-NA-PRAVATA-NA-
PATSIENTITE-zakluchno-so-br.-150-0d-2015.pdf.

36 3akoH 3a MeHTANTHO 3/paBje, OcHOBeH TekcT Cuyorcben eechux na PM 71/07, TpedncreH TeEKCT -
https://zdravstvo.gov.mk/wp-content/uploads/2018/01/ZAKON-ZA-MENTALNO-ZDRAVJE-zakluchno-so-br.-
150-0d-2015.pdf.

37 3akoH 3a NpeKUHyBambe Ha 6peMenocta, Crnyocoen ecnuk na Penybnuxa Maxedonuja 6p. 101/19.

38 3akOH 33 GMOMEIMIIMHCKO MOTIIOMOTHATO OTLIOYBame, OCHOBEH TekeT Crnyorcben sechux na PM 37/08, npeuncren
TEKCT - https://zdravstvo.gov.mk/wp-content/uploads/2015/10/0-ZAKON-ZA-BIOMEDITSINSKO-
POTPOMOGNATO-OPLODUVAN-E.pdf.

39 3aKOH 3a TIATHWTE WCIPABU 3a JApKaBjaHu Ha Pemybnmka Maxkenonuja, Cryocben eecnux na PM 6p. 73/04.
IIpeuncren tekct - https://1dbis.pravda.gov.mk/PregledNaZakon.aspx?id=9084.
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performed without the presence of a judge represents a substantial violation of the provisions of
the Law on Non-contentious Procedure. The Court may order the concerned person to be detained
in a public health institution for mental illnesses, in a timely manner (no longer than three months),
if this is necessary to determine his mental state, except in cases when due to such retention, there
would be harmful consequences to his/her health. The proposer, the person against whom the
procedure has been initiated and his temporary representative, i.e. the guardian, can file an appeal
against that decision. The appeal does not postpone the execution of the decision. The Court is
obliged to hear all persons who can provide information about the life and behaviour of the
concerned person, and if necessary, it can also obtain data about those facts from other authorities
and organizations. Finally, the Court will question the person against whom a procedure for
removal of legal capacity has been conducted, for all the facts essential for reaching a decision, if
this is possible and if it does not have a harmful effect on his/her health (art. 36-47 Law on Non-
contentious procedure).

It seems that mental capacity is associated (or at least closely related) with legal capacity. If it is
officially concluded that the mental capacity is lacking fully or partially, the Court will issue a
decision for limitation or deprivation of legal capacity. Nevertheless, if there is lack of full mental
capacity and a person is not officially restricted/deprived of legal capacity, it may affect legal
actions because they may become null if challenged in the future.*® A person deprived of legal
capacity cannot conclude a contract, apart from daily routine contracts of a smaller value (ar. 47-
a Law on Obligations). A minor with restricted legal capacity can conclude only those contracts
that are allowed by law, while an adult with restricted legal capacity can only conclude contracts
that are not explicitly forbidden in the Court’s decision. Other contracts concluded by persons with
restricted legal capacity without approval from the legal representative may become void unless
the legal representative does not approve them additionally (art. 48 Law on Obligations).

In relation to contracts involving property or other agreements, it is permissible to initiate legal
proceedings to demonstrate that an individual who, at the time of entering into the contract, did
not have limited legal capacity, but was actually incapable of rational judgment. As a widely
accepted legal principle, this argument can be employed in Court proceedings to render the
contract void.

A case from 2018 in front of the Supreme Court*! tackled the deteriorated mental capacity when
concluding a Donation Contract (Gift Agreement) without prior decision for deprivation of legal
capacity. It was concluded that lower Courts decided rightfully when they annulled the Contract
due to lack of/non-existence of mental (therefore, legal) capacity to fully comprehend the meaning,
rights and responsibilities (art. 45 b, par 1, 47a, par 1 and 2 and art. 101 and 102 Law on
Obligations).

Another case from 2019 in front of the Court of Appeal (Court of Second Instance)** opens a
discussion about the scope of legal deeds a person with limited legal capacity can undertake in
comparison to a person with deprived legal capacity under the current legal framework. The case
regarding a woman with serious medical conditions who concluded a Life-Care
Contract/Agreement for life-long support/maintenance, while her legal capacity was never
challenged in front of the Court. After her death, the validity of the Contract was questioned by
her heirs who claimed that she was not capable of reasoning at the time of signing the Contract.

)42

40 See for instance the case elaborated below Anemamnonen Cyx Ckomje, K — 2216/18, Pemenue ox 24.1.2019, as
well as the case Bpxosen Cyn na Penyonuka CeBepHa Makenonuja, I[Ipecyna, Pes.2.6p.206/2018.

4! Bpxosen Cyn Ha Peny6nuka Cesepra Maxkenonuja, [pecyna, Per.2.6p.206/2018.

42 Anenarmonen Cyn Cromje, TK — 2216/18, Pemenne ox 24.1.2019.
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Accordingly, they asked for annulation of the Contract. The Basic Court (Court of First Instance)
annulled the Contract following an expert (medical) opinion leading to the conclusion that she had
restricted mental (accordingly, legal) capacity at the time when she signed the Contract. The Court
of Appeal decided that the Basic Court should decide on the matter again, having more clear facts
about her mental capacity to participate in the legal sphere and dispose of her property in a situation
when her legal capacity was not officially challenged but was assessed as limited by an expert
opinion. The Basic Court should explain the scope of legal deeds a person with restricted legal
capacity can enter into and the difference between the same scope in case of complete loss of
mental capacity (deprivation of legal capacity).

Regarding abuse or neglect in case of institutional representation of persons in residential-care
institutions by those institutions, the country lost a case in front of the ECtHR that was about a
mentally ill child from parents with mental disability.** The child was abandoned at birth and at
his grandmother’s request the child was placed in an orphanage while the Centre was appointed as
a guardian. Soon after the child was diagnosed with both mental and physical disabilities and was
accommodated in a Rehabilitation institute (State-run Institution) that was not suitable to his
conditions. Following an Ombudsman visit, he was found tied to his bed, while the Ombudsman
recorded inhumane and degrading treatment. The Helsinki Committee for Human Rights in Skopje
took over the case after the Ombudsman’s public presentation initiating criminal complaints on
behalf of the applicant. Since the domestic proceedings were not efficiently protecting the rights
of the child, the case was filed before the ECtHR. The admission was contested by the Government
on reasons that the Helsinki Committee should not have had legitimation to act on behalf of the
child and that all national remedies were not exhausted. However, the ECtHR considered the
application admissible. In the Judgment, the Court recognized an infringement of article 3 on
account of an inappropriate placement of the applicant in the Rehabilitation Institute and lack of
requisite care provided that resulted with inhumane and degrading treatment. The Court also found
violation of article 3 (procedural obligation - investigation) because the authorities failed to hold
a proper inquiry into the case. The Court found it particularly striking that the guardian and the
other authorities were aware that the institute could not cater for the child’s needs, yet nothing was
done. Instead, the placement continued for a considerable period. The Government had provided
no explanation for the authorities’ failure to react in a prompt, concrete and appropriate manner.
The Special Reporter noted that domestic legislation allows forced interventions and further on
stated that “Forced interventions, often wrongfully justified by theories of incapacity and
therapeutic necessity inconsistent with the Convention on the Rights of Persons with Disabilities,
are legitimized under national laws, and may enjoy wide public support as being in the alleged
‘best interest’ of the person concerned. Nevertheless, to the extent that they inflict severe pain and
suffering, they violate the absolute prohibition of torture and cruel, inhumane and degrading
treatment (A/63/175, paras. 38, 40, 41). Concerns about the autonomy and dignity of persons with
disabilities lead the Special Rapporteur to urge revision of domestic legislation allowing for forced
interventions*“.** Despite many critics that the country received because of this case, it seems like
it has not done much to avoid further repetitions.

A case against Serbia in front of the ECtHR* initiated legal changes in the country including a
provision that in maximum of three years the Court has to check if the reasons for removal of the
legal capacity has ceased to exist. Especially important recent novelty in the Serbian legal system

43 L.R. v. North Macedonia, ECtHR, Application No. 38067/15, Judgment of 23 January, 2020.
4 Ibid. par. 46.
45 Salontaji-Drobnjak v. Serbia, ECtHR, Application No. 36500/05.
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is that now the Court has to define legal operations which this person can undertake by him/herself
when deciding on partial removal of legal capacity. Similar changes must be introduced in the
Macedonian legal system as a minimum starting point for further and more profound reforms in
order for the legal system to recognize and upgrade the position of persons with disabilities.
Regarding case-law, Judge Lidija Dimova has given reflections on matters that have to be
improved in the national legal system in order to align with at least international treaties that the
country has ratified.*® According to her, without legal capacity, a person cannot manage its own
life, accordingly a person loses control over one’s own life. The person’s right to decide about
his/her life is a basic human life. Deprivation of this right is against personal integrity and dignity.
Therefore, she urges that the national legal system recognizes the need to uplift the position of
persons with disabilities in order not only to be able to make decisions about themselves but also
to have the support they need to accomplish these rights.

III. THE CONCEPT OF LEGAL CAPACITY AND THE PROCEDURE FOR
DEPRIVATION AND RESTORATION OF LEGAL CAPACITY - MOVING
TOWARDS DE LEGE FERENDA

The undertaken activities mentioned in the State Reply to the CRPD Committee are projects
based.*’ There is no national targeted strategy to raise awareness about people with disability in
all their diversity. A recent study found that the medical model of perceiving disability prevails in
the country: 30% of citizens believe that the barriers should be removed, 44% state that citizens
with disabilities need medical care and services, while 25% think that citizens with disabilities
should be included in society as much as possible.*® Citizens with disabilities have some basic
knowledge on the rights set forth in the Convention. Only 45.6% of citizens with disability stated
that they know about CRPD, and 54,4% do not know,* in comparison with the citizens without
disabilities where 36 % of the general public said they have heard about CRPD, while 67% they
have not. >

The Summary Report of the State Responses to the Questions related to the initial Report of the
Republic of Macedonia in the implementation of the Convention on the Rights of Persons with
Disability locates many problems.’! The concept of disability itself is translated literally as
"invalidity". There is variety and mixture of outdated terms in the legislation. The existing
definitions reflect the medical paradigm of disability and do not correspond with the principles of
dignity, non-discrimination, and equality. According to the Summary Report, the Law on Family
is an obvious example of discrimination and human rights abuse against persons with intellectual
disability concerning the right to marriage. Additionally, the same Law, considering the right to
adoption is discriminatory against persons with disability. Namely, within the listed negative
criteria that exclude a person to be eligible for adopting a child is physical disability of such a

46 Jlumosa JI., Jenosna cnocobnocm, noum u 3nauerse, odsemarbe u 6parkare, AxaneMuja 3a Cy[IUH W jaBHU
OOBHUHHTEIN ,llaBeH IIlaTeB*, 13.2.2020 - https://old.jpacademy.gov.mk/wp56/wp-
content/uploads/2020/02/odzemanje-na-delovna-sposobnost.pdf.

47 Replies to the list of issues in relation to the initial report of Republic of Macedonia after the CRPD. Available at:
https://tbinternet.ohchr.org/Treaties/CRPD/Shared%20Documents/MKD/INT CRPD RLI MKD 31772 E.docx

4 UNICEF, Knowledge attitudes and practices toward children with disabilities, Available at:
https://www.unicef.org/tfyrmacedonia/UnicefDisabilitiesInfographsMK. pdf.

49 “Knowing my rights”, Polio Plus.

30 Ibid.

5L Op. cit. Summary Report, 2018.
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degree that it can reasonably be doubted that they are able to care for a child.>?> Another located
problem in the Summary Report is in the field of labour rights. Article 6 of the Law on Labour
Relations explicitly prohibits discrimination in general but does not provide instruction on
discrimination and does not prohibit any discriminatory advertisements or statements on the
grounds of disability (art. 24, par. 2).5> These provisions are being derogated with the provisions
of the Law on Civil Servants, whereby general health capability is stated as prerequisite for
employment. The same provisions can also be found in the Law on Courts (art. 45 par. 1 point 3),
the Law on the Police (art. 95) and other laws.>* This law is abounding with numerous
terminologies for disability. The Law on Employment of Invalid persons needs to reflect the social
model of understanding disability>> and implement new affirmative measures that could lead from
closed “sheltered” employment to employment in the open labour market and supported
employment. The State needs to repeal the “school example” of systematic discrimination in the
form of harassment, based on the law. The provision in article 4 paragraph 5 foresees that "[a]n
invalid person may be an employer or carry out the duties of a responsible person at the employer,
if the person receives a positive opinion from the Commission at the Ministry of Labour and Social
Policies ...”. Such defined provision that requires obtaining an opinion on the ability of the persons
with disabilities performing managerial functions is discriminatory.’® There is no data related to
disability or statistics for active, employed and unemployed persons with disability.>’

The Concluding observations of the Committee on the Rights of Persons with Disabilities>®
acknowledged and further criticized several recognized drawbacks in the Summary Report itself:
(a)The lack of harmonization of national legislation, policy and programmes with the Convention,
and the persistence of the medical model of disability; (b)The use of different disability
assessments and definitions in the legal framework of the State party that are not in line with the
human rights-based model of disability; (c)The absence of clear plans, timelines or budgets to
ensure the progressive implementation of the rights of persons with disabilities in consultation
with the organizations of persons with disabilities.

On a general level, the Committee recommended that the State party should: (a)Review and ensure
harmonization of its legislation and policies with the Convention; (b) Remove from its legislation
programmes, plans and policies derogatory terms relating to disability and ensure respect for the
dignity of all persons with disabilities; (c)Ensure that the disability assessment method fully
incorporates the human rights-based approach to disability and takes the human rights approach.
The most urgent and fundamental issues that have to be resolved in order to harmonize the national
legal system with fundamental values regard several fields related to several articles of the CRPD,
as elaborated below.

52 Ibid. pg. 14.

33 Kochoska E. and others, Analysis of the situation of people with physical disabilities in the Republic of Macedonia,
Helsinki Committee of Human Rights in North Macedonia, 2017.

34 Poposka Z, Kadriu B. Kocevska L, Kochoska E, Analysis of the discriminatory practices in the field of work and
employment.

55 Poposka Z, “Analysis of harmonization of domestic legislation”, OSCE and CPAD. Available at:
http://www .kzd.mk/sites/default/files/dokumenti/publikacii/2015 analiza za harmonizacija dom zakon.pdf

56 Poposka Z, Kadriu B. Kocevska L, Kochoska E, “Analysis of the discriminatory practices in the field of work and
employment”.

57 Op. cit. Summary Report pg. 19.

8 Committee on the Rights of Persons with Disabilities, Concluding Observations on the Initial Report of the Former
Yugoslav Republic of Macedonia, 29. Oct. 2018.
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Regarding women with disabilities (art. 6), the Committee recognizes that national gender policies
and programmes do not include a disability perspective, that disability is not mainstreamed in
gender policies and that there is lack of specific measures to protect women and girls with
disabilities, especially those with psychosocial or intellectual disabilities from gender-based
violence.>’

Regarding equal recognition before the law (art. 12), the Committee is concerned that the laws in
the State party, especially the existing guardianship system, negate or restrict the legal capacity of
persons with disabilities, limiting their right to decision-making and the right to choice. Therefore,
the Committee recommends that the country should: (a)Repeal all discriminatory provisions that
permit deprivation of legal capacity based on impairment and replace them with supported
decision-making mechanisms that respect the autonomy, will and preferences of the person
concerned and (b)Conduct capacity-building activities for public officials on the right to equal
recognition before the law of persons with disabilities and supported decision-making
arrangements.

Regarding protecting the integrity of the person (art. 17), the Committee has concerns that a legal
guardian can authorize medical interventions, including abortion and sterilization, without free and
informed consent of the person with disabilities. It therefore urges the country to adopt effective
measures to ensure respect for the right to persons with disabilities to provide their free and
informed consent prior to medical treatment, including sterilization and abortion, and to provide
efficient support mechanisms for decision-making in the State party.

Regarding living independently and being included in the community (art. 19), the Committee has
concernes because there is a weakness in the deinstitutionalization process and the emphasis placed
on the resettlement of persons with disabilities in small group homes instead of independent living
arrangements and absence of services and provision of personal assistance to promote independent
living of persons with disabilities. The Committee also has concerns because the personal
assistance pilot programme is discriminatory on the basis of age.®!

Regarding respect for home and family (art. 23), the Committee has concerns about the legal
provisions in the Law on Family that discriminate against persons with psychosocial or intellectual
disabilities with regards to the right to marry and form a family. The Committee is further
concerned about the provision in that Law that requires persons with psychosocial or intellectual
disabilities to be certified as “knowledgeable and understanding”. In this sense, the Committee
recommends that the State party should: (a)Review the Law on Family to ensure that persons with
disabilities can exercise their rights relating to marriage, family, parenthood and relationships on
an equal basis with others and on the basis of their free and informed consent and (b)Adopt
measures to promote adequate training of judicial and social workers and legal protection to ensure
that persons with disabilities are not discriminated against during legal and administrative
proceedings concerning their sexual and reproductive rights, the right to create a family and legal
custody of their children.®?

Regarding health (art. 25) the Committee recommends that the State party should: (a)Include
disability as a ground for discrimination in the Law on Protection of Patient Rights; (b)Remove
age constraints to accessing free health care and treatment as well as any exemptions in the Law
on Health Insurance that discriminate against persons with disabilities; (f)Ensure the dissemination

9 Ibid. pg. 3.
60 Ibid. pg. 5.
oL Ibid. pg. 7.
62 Jbid. pg. 8.
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of information on sexual and reproductive rights in appropriate formats for all persons with
disabilities, the availability of gender and age-sensitive services, and the availability of specialized
services for persons with disabilities in all parts of the country.

The provisions for enabling participation of persons with speaking and hearing impairments in
Court proceedings are not the same in all laws that refer to Court proceedings, which is an
inconsistent approach to this issue. There are no obligations concerning the equalization of the
access of persons with disabilities to justice and the institutions of justice. Therefore, the Summary
Report for North Macedonia recommends that consideration should be given to the adoption of
separate Law on the Rights of Persons with Disabilities that should complement the provisions
regarding discrimination and should be lex specialis in relation to that law.%® Further Strategy has
also to improve the conditions for exercising the right to access to justice and a fair trial of persons
with disabilities on an equal basis with other citizens by ensuring accessibility of buildings of
judicial authorities. The Strategy also has to recognize the necessity to improve the conditions for
concluding marriage/non-marital cohabitation, for making decisions about giving birth as well as
for support for parenting of persons with disabilities.

The concept of legal capacity has to change in terms of reconsidering full deprivation of legal
capacity so that persons with disability are able to exercise their rights and actively participate in
their daily private as well as public life. The situation in North Macedonia resembles the situation
in Serbia, to the extent that Serbia at least made a declaration that they will improve the regime of
deprivation of legal capacity.®* The latest Serbian Strategy includes measures that could guide
Macedonian future Strategies. The most important aspect for the further Strategy is to reconsider
the concept of full deprivation of legal capacity of persons with disabilities and to initiate a gradual
transition to a system of providing support in decision-making. This will create conditions for
persons with disabilities to enjoy legal capacity on an equal basis with others in all aspects of life.®
Even though the CRPD Committee points out that there is a key difference between legal capacity
and mental capacity to make decisions, North Macedonia, even less than Serbia, made efforts to
change this. And while legal capacity should be intact because it ensures the realization of rights
and freedoms, the assessment of mental capacity should primarily serve as a basis for determining
the support that is provided to a person in the enjoyment of legal capacity, as well as that mental
capacity must not be used as a justification for denying legal capacity.®¢

IV. CONCLUSION

The best sentence that describes how persons deprived of legal capacity feel in North Macedonia
nowadays is written elsewhere at a different time (more than 10 years ago): Without legal capacity
we are non-persons in the eyes of the law and our decisions have no legal force. Third parties
make decisions for us. This merger of our personhood into that of someone else’s has been
described as ,,civil death*.%” This is how one of the very few studies about the topic in North
Macedonia starts.%® Ever since, many countries in Europe reformed their systems in a way that the

8 Ibid. pg. 10.

8 Op. cit. Report Serbia for FL-EUR website pg. 10.

8 Jbid. pg. 13.

% Jbid. (CRPD/C/GC/1, para. 13).

7 Commissioner for Human Rights, Who Gets to Decide? Rights to Legal Capacity for Persons with Intellectual and
Psychosocial Disabilities, Strasbourg, 20 February 2012.

%8 Op.cit. 3opocka Kamunogcka T., (Zoroska - Kamilovska T.), 2017, pg. 93.
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whole system of guardianship became obsolete because the concept of deprivation of legal
capacity was considered a threat towards human rights of the concerned person. Accordingly, the
concept of substitute decision making for the vulnerable person for purposes of his/her own
protection and protection of the public interest switched into concept of supported decision-
making. During this transition, the proportion between protection and empowerment of vulnerable
adults was questioned. Professor Masha Antokolskaia considers this topic as the most important
in the junction between Family Law and Law on Persons, especially if we have in mind that
demographically Europe has an aging population and has more adults than children.®® In contrast,
this topic is underestimated in North Macedonia, while the system of guardianship is still a threat
towards human rights, especially political rights, such as the right to vote, labour rights, private
and family life rights, especially the right to conclude marriage, make reproductive choices, the
right to access to Court etc. Unfortunately, in North Macedonia there are no/very rare debates and
discussions on this topic, even though Professor Zoroska- Kamilovska triggered them in the above
mentioned study in 2017. According to her, the country has to do better to implement article 12 of
the CRPD regarding deprivation of legal capacity of persons with mental disabilities. However,
she remains of the opinion that the most rational choice could be found in a combined system: to
keep the deprivation of legal capacity and use it only rarely in exceptional cases’® and to introduce
an alternative support decision-making system for persons with mental disabilities.”! The
arguments are found in that the current system for deprivation and restoration of legal capacity is
flexible and in line with the modern standards (in line with Principle 3 — maximum reservation of
capacity and Principle 6 — proportionality of the Recommendation (99)4) and the fact that there
are still persons with severe mental disabilities which need a guardian.”> The parallel system of
support should enable possibilities for persons with mental disabilities to make decisions about
themselves. Some activities are already taking place in this direction by non-profit organizations
in the country.” Regarding changes in the Law on Non-contentious Procedure in light of the
European Court of Human Rights case law,’* Zoroska - Kamilovska recommends that: 1. In a
procedure for deprivation of legal capacity, the concerned person has to be heard and enabled to
express his/her own opinion (even though such possibility is also given nowadays, but largely left
upon judges’ interpretation if and when a person is capable) and 2. In the Court’s decision for
partially depriving a person of legal capacity (limitation of legal capacity), a mandatory content
has to be the scope of matters that the person cannot undertake alone anymore (nowadays, the
Centre does this when appointing a guardian).”> These recommendations suggest co-existence of

9 See more in the prof. Antokolskaia M.’s speech at the First FL-EUR Conference, Autonomy and Protection of
Adults. Striking the Right Balance, 11 October, 2021 - https:/fl-eur.eu/fl_eur_conferences/first-fl-eur-conference-11-
october-2021.

70 The author supports this opinion (ibid. pg. 109) with the ECtHR’s opinion in the case of Lashin v. Russia,
Application No. 33117/02, Judgment of January 2013, para 80 stating: “the Court accepts that depriving someone of
his legal capacity and maintaining that status may pursue a number of legitimate aims, such as to protect the interests
of the person affected by the measure “ while being aware that the Court made step backwards with this decision.

" Ibid. pg. 105.

2 Recommendation (99)4 of the Committee of Ministers of the Council of Europe to Member States on Principles
concerning the Legal Protection of Incapable Adults, 23 February, 1999) from 23 February 1999.

3 For more see the web site of Message (ITopaxka): https:/poraka.org.mk/.

" Salontaji-Drobnjak v. Serbia, Application No. 36500/05, Judgment of 13 October 2009; Shtukaturov v. Russia,
Application No. 44009/05, Judgment of 27 March 2008; Sykora v. Czech Republic, Application No. 23419/07,
Judgment of 22 November 2012, final 22.2.2013; D.D. v. Lithuania, Application No. 13469/06 Judgment of 14
February 2012; Stanev v. Bulgaria, Application No. 336769/06, Judgment of 17 January 2012.

5 Op.cit Zoroska - Kamilovska, 2017 pg. 110 and 111.
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both concepts: substituted and supported decision-making (substituted decision-
making/representation — as a last resort and subsidiarity as an autonomous decision-making of
adults with impairments as long as possible).

However, the author of this text holds an opinion that the general lack of awareness/research about
the topic and the drawbacks of the national system, manifest a necessity for a more profound
reform. Namely, the whole system has to change on this matter, starting with revisions (abolition)
of provisions on full and partial deprivation of legal capacity and introduction of the term
‘limitation of legal capacity’. Maybe a similar solution as in Serbia — introducing the institute
‘limited business capacity’ instead would fit in the Macedonian context t0o.’¢ From there on, many
additional changes have to follow in multiple laws in order to protect human rights of vulnerable
adults and to be consistent with the ratified international conventions such as the CRPD (which
should nonetheless be a part of the internal legal system).”’
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