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IIPEOIOBOP

IIpasunu dakynrer YauBepsutera y bamoj Jlyiy, moBogom 45. rofMHA OFf OCHMBAHA, YCIIjel-
HO je opranusosao I mehyHapopguu HayuHM cKyn ,IpancdopMaTUBHE TEXHONIOTHMje: TIPABHU 1
etk n3asosy XXI Bujexa’, 7.1 8. pebpyapa 2020. ropuHe, y cyopranusamuji ca EBporckom gusiu-
sujom YHECKO-Be karenpe 3a 6uoernky (Xauda) u llenrpom 3a 6uoetnuke crymuje (beorpap).
Y dokycy oBor Hay4HOT CKyIIa O1Ie CY fBMje OfTeMe: IpaBHe M eTUYKe [yieMe IIPOY3poKoBaHe
PpasBojeM AUTUTA/THNUX U PENPOYKTUBHIX TeXHomoryja. 36or manpemuje Bupyca Kosup-19 u orpa-
HIYeHa Koja cy 6u1a Ha cHasy, y 2021. TOAMHM Hifje Oprani3oBaH MehyHapoHY HAYYHM CKYTI Ha
[IpaBroM daxynrery YeuBepsuteta y bamoj /Iy, ma je Tpafuiija opraH130Bama HayYHMX CKY-
I0Ba HacTaB/beHa 15. cenTeMOpa 2022. ropyHe, opranusosameM 11 MehyHapogHOT HayYHOT CKyIIa
TI07] M3MMjerbeHIIM Ha3UBOM ,,VI3a30BM U TlepCcrieKTuBe pasBoja mpaBHuX cuctema y XXI Bujexy*.

Ha temespuMa ycrocTaB/beHUM NPeTXOFHYX FofuHa, [IpaBuu daxynrer YHuBep3uteTa y
Bamoj Jlyuu je oprannsosao III mehyHapopHy HaydHY CKYII IOf HA3UBOM ,,/[3a30B1 11 epcrieKTuBe
pasBoja npaBHuX cucteMa y XXI Bujexy . Vimajyhu y Buny 6pojue , rypOyneniuje” y passojy npas-
HIX CHCTEMA JIaHAIIbIUIE, Kako I7M06anHo Tako u y Penry6mum Cprickoj, bocuu u XeprierouHn
1 BJIXOBOM HeIlOCPEHOM OKPY>KeIby, HaMjepa HaM je I Jla/be Jia, Toasehu o ynore akaeMcke
3ajejHIILIe Y APYLITBY, IPY>XIMO Hay4HO QYHAMPAH JOIPUHOC CyouaBamwy ca Tekyhum u npep-
cTojehuM ApymITBeHNM M3a30BUMa KOjU MMajy 3HaYajHy IIPAaBHY AVMEH3M]Y, Te Aa IOACTAKHEMO
Hay4HY YICKYCHjy O OBMM M3a30BMMa Y LIM/bY OCBjeT/baBarba IOTEHLMjaTHUX CTPAHITY TULIA, /I
¥ TIepCIeKTUBa 3a CTabM/IaH Pa3Boj MpaBHUX cucTeMa. Kako ce ckym opranusyje ys mofpuiKy
Mebynapopse Karenpe 3a 6uoeTyKy 1 y mapTHepcTBy ca [IpaBHuM daxyareToM YHUBep3uUTeTa y
Beorpapy, VIHcTuTyTOM 32 yrHopenHo mpaso us beorpapa, Llentpom 3a 61oetnyke cTypuje us beo-
rpaja u YIpykemeM MpaBHIKa 32 MEUIIMHCKO U 3[paBcTBeHO paBo Cpbuje, mpumapuu Goxyc
je Ha GMOeTIYKIM IIUTABUMA, 110 Y30y Ha cKy u3 2020. ropuHe, y3 Npolmpemne 6poja mopTeMa.
Ca HapOUMTIM IIOHOCOM MCTIYEMO JIa je OBE FOfIMHE Y OKBMPY CKYIIa, UCTOPUjCKOIIpaBHA KaTelpa
06M/beXITa CTOrOUIIBbIIY pobetsa mpod. Ap AnTe PoMila, mpBOT IIpodecopa pUMCKOT Ipasa
IIpasHor daxynrera y bamwoj JIymu. OBoroguimmsy cky je ogpxkaH Ha [IpaBHoM dakynrery YHu-
BepaureTa y bamoj Jlymm, 2. jyna 2023. ropuse. YaecHMIMMa Koju HUCY Oty y MoryhHOCTH fa
IPUCYCTBY)Y cKyIy omoryheHo je BupryenHo y4errhe myrem 3ym (“Zoom”) miatdopme.

Y oBOM 300pHMUKY ce Hajlase IefieceT U [eT HayYHUX pafioBa, OAMje/beHNX Y TpY ToMa. Y
pajioBUMa Cy aHaMU3MPAHU IPABHU U APYTU aCHeKTH OPOjHMX aKTYeTHNX IUTAbA U3 IPABHOT
XKIBOTA KaKo Ha IIPOCTOPY GUBIIE JyrocIaByje Tako 1 § PasmUdUTIIM eBPOIICKMM Ap)KaBaMa.
YBjepenu cMo fa he oBaj 36opHux pagosa ca III melyynapopgsor Hay4Hor ckymna ,/I3a30Bu u ep-
CIIeKTVBe pa3Boja mpaBHMX cucteMa y XXI Bijexy , Ipy>KUTH 3Ha4ajaH JOIPUHOC Pa3Bojy IpaBHe
HayKe U CPOJHMX JUCLUIIINHA.

Y bamwoj JIynyu, 18. fenem6bpa 2023. rogyze
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PREDGOVOR

Pravni fakultet Univerziteta u Banjoj Luci, povodom 45. godina od osnivanja, uspjesno je
organizovao I medunarodni nau¢ni skup ,, Transformativne tehnologije: pravni i eticki izazovi XXI
vijeka® 7.1 8. februara 2020. godine, u suorganizaciji sa Evropskom divizijom UNESKO-ve kate-
dre za bioetiku (Haifa) i Centrom za bioeti¢ke studije (Beograd). U fokusu ovog nau¢nog skupa
bile su dvije podteme: pravne i eticke dileme prouzrokovane razvojem digitalnih i reproduktivnih
tehnologija. Zbog pandemije virusa Kovid-19 i ograni¢enja koja su bila na snazi, u 2021. godini
nije organizovan medunarodni nau¢ni skup na Pravnom fakultetu Univerziteta u Banjoj Luci, pa
je tradicija organizovanja nau¢nih skupova nastavljena 15. septembra 2022. godine, organizova-
njem II medunarodnog nau¢nog skupa pod izmijenjenim nazivom “Izazovi i perspektive razvoja
pravnih sistema u XXI vijeku”

Na temeljima uspostavljenim prethodnih godina, Pravni fakultet Univerziteta u Banjoj Luci
je organizovao III medunarodni nau¢ni skup na temu,,Izazovi i perspektive razvoja pravnih sistema
u XXI vijeku® Imajuéi u vidu brojne ,,turbulencije“ u razvoju pravnih sistema danasnjice, kako glo-
balno tako i u Republici Srpskoj, Bosni i Hercegovini i njihovom neposrednom okruZzenju, namjera
nam je i dalje da, polazeci od uloge akademske zajednice u drustvu, pruzimo nauc¢no fundiran
doprinos suoc¢avanju sa teku¢im i predstoje¢im drustvenim izazovima koji imaju zna¢ajnu pravnu
dimenziju, te da podstaknemo nau¢nu diskusiju o ovim izazovima u cilju osvjetljavanja potenci-
jalnih stranputica, ali i perspektiva za stabilan razvoj pravnih sistema. Kako se skup organizuje uz
podrsku Medunarodne katedre za bioetiku i u partnerstvu sa Pravnim fakultetom Univerziteta u
Beogradu, Institutom za uporedno pravo iz Beograda, Centrom za bioeticke studije iz Beograda i
Udruzenjem pravnika za medicinsko i zdravstveno pravo Srbije, primarni fokus je na bioetickim
pitanjima, po uzoru na skup iz 2020. godine, uz prosirenje broja podtema. Sa narocitim ponosom
isticemo da je ove godine u okviru skupa, istorijskopravna katedra obiljeZila stogodi$njicu rodenja
prof. dr Ante Romca, prvog profesora rimskog prava Pravnog fakulteta u Banjoj Luci. Ovogodi$nji
skup je odrzan na Pravnom fakultetu Univerziteta u Banjoj Luci, 2. juna 2023. godine. Uéesnici-
ma koji nisu bili u mogu¢nosti da prisustvuju skupu omoguceno je virtuelno ucesée putem Zum
(“Zoom”) platforme.

U ovom zborniku se nalazi pedeset i pet nau¢nih radova. U radovima su analizirani pravni
i drugi aspekti brojnih aktuelnih pitanja iz pravnog Zivota kako na prostoru bivie Jugoslavije tako
i u razli¢itim evropskim drzavama. Uvjereni smo da ¢e ovaj Zbornik radova sa III medunarod-
nog nau¢nog skupa ,,Izazovi i perspektive razvoja pravnih sistema u XXI vijeku®, pruziti zna¢ajan
doprinos razvoju pravne nauke i srodnih disciplina.

U Banjoj Luci, 18. decembra 2023. godine
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FOREWORD

The Faculty of Law of the University of Banja Luka, on the occasion of the 45th anniversary of
its establishment, successfully organised the 1st international scientific conference “Iransformative
Technologies: Legal and Ethical Challenges of the XXI Century”, on the 7th and 8th of February 2020,
in co-organization with the European Division of the UNESCO Department of Bioethics (Haifa)
and the Center for the Studies of Bioethics (Belgrade). This scientific conference focused on two
sub-themes: legal and ethical dilemmas caused by the development of digital and reproductive
technologies. Due to the pandemic of the Covid-19 virus and the restrictions that were in force, in
2021 an international scientific conference was not organized at the Faculty of Law of the Univer-
sity of Banja Luka. Therefore, the tradition of organizing scientific conferences continued on the
15th of September 2022, by organising the 2nd international scientific conference with a changed
new title “Challenges and perspectives of the development of legal systems in the XXI century”

On the foundations established in previous years, the Faculty of Law of the University of
Banja Luka organized the 3rd international scientific conference on the topic “Challenges and
perspectives of the development of legal systems in the XXI century”. Bearing in mind the numer-
ous “turbulences” in the development of today’s legal systems, both globally and in the Republic
of Srpska, Bosnia and Herzegovina, and their immediate surroundings, we still intend to, starting
from the role of the academic community in society, provide a scientifically sound contribution
to dealing with the current and upcoming social challenges that have a significant legal dimen-
sion, and to encourage scientific discussion about these challenges to illuminate potential detours,
but also perspectives for the stable development of legal systems. Having in mind that conference
is organized with the support of the International Chair of Bioethics and in partnership with the
Faculty of Law of the University of Belgrade, the Institute for comparative law from Belgrade, the
Center for the Studies of Bioethics from Belgrade, and the Association of Lawyers for Medical and
Health Law of Serbia, its primarily maintains focus on bioethical issues, following the example
of the conference from 2020, with an expansion of the number of subtopics. We are particularly
proud to point out that this year, as part of the conference, the legal history department marked
the centenary of the birth of prof. Ante Romac, PhD, the first professor of Roman law at the Fac-
ulty of Law in Banja Luka. This year’s conference was held at the Faculty of Law of the University
of Banja Luka on the 2nd of June 2023. Participants could follow the conference live or could par-
ticipate virtually via the Zoom platform.

Those proceedings contain fifty five papers. The papers analysed legal and other aspects of
numerous current issues from legal life both in the area of the former Yugoslavia and in various
European countries. We are convinced that Proceedings of the international scientific conference

“Challenges and perspectives of the development of legal systems in the XXI century”, will provide
a significant contribution to the development of legal science and related disciplines.

In Banja Luka, 18th December 2023.
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PROFESOR ANTE ROMAC, ROMANISTA I PEDAGOG

Nikola Mojovi¢'

Pravni fakultet Univerziteta u Banjoj Luci

Sazetak: U prilogu je dat biografski pregled Zivota i djela Ante Romca, profesora Pravnog
fakulteta Univerziteta u Zagrebu i odgovornog profesora Rimskog prava na Pravnom fakul-
tetu u Banjoj Luci od 1975. godine do 1985. godine. Posebno je prikazan njegov naucni rad
kao romaniste i pedagoski rad kao univerzitetskog profesora. Autor ima u vidu da su se na
njegovim djelima obrazovale generacije pravnika i istice da je profesor Romac bio ,,vir pru-
dentissimus® svoga doba i ubraja ga u korifeje romanista i pravnika.

Kljucne rijeci: Biografija prof. dr Ante Romca. — Rimsko pravo. — Romanistika. - Izvori rim-
skog prava. - Rjecnik rimskog prava. — Florilegium sententiarum latinarum. - Ulpijanove
regule. — Paulove Sentencije. — Zakonik XX ploca - Justinijanove institucije

1. PORIJEKLO, OBRAZOVANJE, PRAVNICKI ZIVOT

Ove godine navrsava se stotinu godina od rodenja velikog romaniste prof. dr Ante Romca
(1923 - 1992) koji je usao u istoriju pravne nauke, pravnu tradiciju i pravnu kulturu. Na njegovim
djelima obrazovale su se generacije pravnika.

Ante Romac je bio profesor Rimskog prava na Pravnom fakultetu u Zagrebu, ali je takoder,
bio odgovorni profesor Rimskog prava na Pravnom fakultetu Univerziteta u Banjoj Luci od 1975.
godine, kada je fakultet osnovan kao samostalna institucija, do 1985. godine.? Profesor Romac je
imao ideju da se nastava iz predmeta Rimsko pravo treba vrlo temeljito uspostaviti na tada$njim
novoosnovanim fakultetima.’ Smatrao je da njegova generacija profesora Rimskog prava treba u
tom pogledu da pomogne dok se na novim univerzitetskim institucijama ne izgrade vlastiti kadrovi.

Vrijeme u kome je Zivio profesor Romac bilo je burno i uticalo je na njegovo Zivotno iskustvo.
Roden je 7. septembra 1923. godine u Glavicama kod Sinja. U Sinju je zavrsio klasi¢nu gimnaziju.
Znao je da kaze da ga je $kolovanje u tada strogoj klasi¢noj gimnaziji naucilo $ta znaci uporan i
¢esto naporan intelektualni rad i kako je to jedini pravi put do uspjeha. Govorio je da zbog ste¢enih
radnih navika u mladosti, u gimnazijskom $kolovanju, dalje obrazovanje nije osje¢ao kao narocitu

1 Redovni profesor Pravnog fakulteta Univerziteta u Banjoj Luci u penziji; nikola.mojovic@pf.unibl.org

2 Utim pocetnim godinama formiranja Pravnog fakulteta u Banjoj Luci bio sam asistent na predmetu Rimsko pravo
imoje kolege i ja nismo zaboravili doprinos ovog velikog profesora razvoju naseg fakulteta. Nasa saradnja davala mi
je optimizam i obiljeZila je moj akademski rad.

3 Izsli¢nih razloga profesor Romac je takoder drzao nastavu iz Rimskog prava jedno vrijeme i na Pravnom fakultetu
u Osijeku.
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te$kocu. Rat mu je prekinuo $kolovanje, nakon ¢ega 1943. godine odlazi u partizane i postaje uce-
snik NOB-a do oslobodenja zemlje, a onda i pripadnik JNA. Kao pripadnik Armije mogao je poslije

Drugog svjetskog rata studirati samo uz saglasnost vojnih vlasti ono $to su bile potrebe vojske. Zvuci

kao anegdota da su mu ponudili da studira filmsku reZiju ili pravo. Da je stvarno mogao da bira,
njegov izbor bi bila agronomija, jer je to bilo podru¢je njegovih tadasnjih Zelja i interesa. Znamo

kako je to zavr$ilo: odabrao je i upisao pravne studije na Pravnom fakultetu u Zagrebu 1949. godi-
ne i diplomirao 1953. godine. Nakon toga odmah se susreo sa primjenom prava u praksi, u prvom

redu u oblasti koja je obuhvatala Zivot vojske. Polozio je advokatski ispit 1957. godine. Od 1954.
godine do 1968. godine radio je u pravnoj sluzbi Saveznog sekretarijata za narodnu odbranu. Bili

su to pretezno poslovi iz podrucja imovinskog, upravnog i radnog prava, a jedno vrijeme radio

je kao vojni pravobranilac Armije u ¢inu pukovnika. Ko je bolje upoznao profesora Romca, bio je

impresioniran i njegovim izvanrednim poznavanjem pozitivnog prava. Neki saradnici profesora

Romca su s pravom primijetili da njegova izlaganja u raznim radovima i udzbeniku nisu iskljucivo

rezultat njegovih kabinetskih istrazivanja, nego je kao pisac, znalac pravne istorije znao da iskoristi

i svoje dobro poznavanje prakse s istancanim osjecajem za savremene probleme.*

Medutim, profesora Romca je pored prakse u to doba istovremeno interesovalo i nau¢no
usavr$avanje. Na Pravnom fakultetu u Beogradu je 1963. godine stekao doktorat pravnih nauka
odbranivsi tezu: Stvaranje feudalnih odnosa i rimsko postklasicno pravo. Profesorica Vesna
Radov¢i¢ je iznijela misljenje da je profesor Romac radom na toj tezi, ali i na nizu ¢lanaka o dru-
gim temama iz rimske privredne, pravne i druge istorije, ,,predodredio svoj dolazak na Pravni
fakultet u Zagrebu i napustanje vojne sluzbe“> Saradivao je posebno sa $efom Katedre za rim-
sko pravo profesorom Dragomirom Stojé¢evi¢em na Pravnom fakultetu u Beogradu i objavili su
poznatu zajednicku zbirku Dicta et regulae iuris 1969. godine. Nau¢na radoznalost ga je vodila
u svijet nauke rimskog prava i do izbora za nastavnika Rimskog prava na Pravnom fakultetu u
Zagrebu, prvo, u zvanju vanrednog profesora od februara 1970. godine, a zatim u zvanje redovnog
profesora (1975. godine, a ponovo 1980. godine). Radio je do marta 1986. godine, kada je stekao
pravo odlaska u penziju. Profesor Romac je i tada nastavio da se bavi ozbiljnim nau¢nim radom,
da uéestvuje u radu na izradi Pravne enciklopedije,® da prevodi pravnoistorijske izvore, pie nove
knjige iz rimskog prava.

Uz redovne poslove univerzitetskog nastavnika obavljao je znac¢ajne akademske funkei-
je i drustvene duznosti (prodekan u $kolskoj 1972/73. godini, delegat u skupstini zagrebackog
SveuciliSta 1976 — 78, predsjednik Savjeta Pravnog fakulteta u Zagrebu 1977 - 79, predsjednik
viSe odbora i komisija Znanstveno-nastavnog vijeca i Savjeta Pravnog fakulteta, ¢lan urednistva
Zbornika Pravnog fakulteta u Zagrebu, Sveucilisnog odbora Saveza sindikata, Upravnog odbora
Udruzenja pravnika SRH, Savjeta Republicke zajednice socijalnog osiguranja,idr.).” DuZe vrijeme

4 Uovom smislu Magdalena Apostolova Mar$avelski, ,Ante Romac:Rimsko pravo, Zagreb 1981.” u Zbornik Pravnog
fakulteta u Zagrebu, 32, 3-4, (1982): 443.

5 VesnaRadovti¢, ,,In memoriam prof. dr Ante Romac (nekrolog)” u Zbornik Pravnog fakulteta u Zagrebu, 42 (2),
(1992): 245-248.

6 U Pravnoj enciklopediji je obradio ukupno 26 ¢lanaka (za I tom enciklopedije): Abdicatio; Acceptilatio; Auctor;
Aulus Agerius; Auspitia; Auxilium; Beneficium; Bona; Calumnia; Census;Communio incidens; Conventio; Cor-
pus; De facto; De iure; De plano; Delegatio; Denegatio actionis; Domus; Ex lege; Ex officio; Ex nunc; Ex tunc;
Exceptio vitiosae possessionis; Facultas alternativa; Fraus.

7 Vesna Radov¢ic, ,Nastavni i znanstveni rad prof. dr Ante Romca, Spomenica”, Zbornik Pravnog fakulteta u
Zagrebu, 36 (5-6), (1987): 623.
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bio je ¢lan predsjednistva Arbitraze pri Privrednoj komori SRH i stalni arbitar Vojne privredne
arbitraze pri Saveznom sekretarijatu narodne odbrane (SSNO). Odlikovan je viSe puta za ratne i
radne zasluge. Pored ovih silnih nastavnih i drustvenih obaveza profesor Romac je uspijevao da
uradi tako mnogo na nauc¢noistrazivackom polju i objavi vrlo znacajna djela kojima su se sluzile
generacije pravnika i nau¢nika do sada, a tako ¢e biti i u budu¢nosti.

2. PROFESOR ROMAC NA PRAVNOM
FAKULTETU U BANJOJ LUCI

Autor ovog rada imao je sre¢u i ¢ast da deset godina neposredno saraduje sa profesorom
Romcom kao asistent na Rimskom pravu na Pravnom fakultetu u Banjoj Luci. Dolazak u Banjalu-
ku iz Zagreba na nastavu i ispite nije bio lak ni jednostavan poduhvat, naro¢ito za profesora koji je
imao mnogo obaveza na velikom fakultetu kao $to je zagrebacki Pravni fakultet. Medutim, ostalo
je u najljepsem sjecanju kako je profesor Romac uvijek stizao na vrijeme na ¢asove i ispite u Banju
Luku. Uvijek su predavanja profesora Romca bila pravi dogadaj na fakultetu i u to vrijeme amfi-
teatar Pravnog fakulteta bio je ispunjen do vrha. Nakon odrzane nastave bio je uvijek raspolozen
da prima studente na konsultacije. Isticao je da ne pravi razliku u svom radu medu studentima u
Zagrebu i Banjoj Luci. Profesor Romac se isticao izrazitim akademskim drzanjem, elegantnim sti-
lom u ponasanju, ali sa takvom jednostavno$cu i srda¢nosc¢u sa kojima je prilazio ljudima da je to
uvijek ostavljalo neizbrisiv trag. Ponasao se i imao osobine dobrog ¢ovjeka o kome govori Kvinti-
lijan (samo dobar ¢ovjek moze biti dobar pravnik, odnosno govornik). U nastavi kao profesor pred
auditorijem, isticao se staloZzeno$¢u, strpljivo$¢u, nekom vrstom blagonaklonosti prema mladim
ljudima, redovno nasmijesen, nikada ljutitog izgleda, ali nikad nije koristio ni jeftine efekte, te je
kao ispitiva¢ svima bio poznat po objektivnosc¢u kriterija i odmjerenom pristupu. Jednako ozbi-
ljan rad u nastavi Rimskog prava profesor Romac je prenio i na svoje najblize saradnike. Ovdje je
neophodno da pomenemo da ga je vise godina povremeno zamjenjivala na predavanjima ili ispi-
tima profesorica Magdalena Apostolova Mar$avelski sa Pravnog fakulteta iz Zagreba. Profesorica
Apostolova Marsavelski, po godinama mlada od profesora Romca, unosila je jos i neku posebnu
vrstu akademske neposrednosti i svoje li¢ne, ljudske vedrine i dinamike u radu sa studentima.
Naravno, i kriteriji na ispitima iz Rimskog prava medu njima se nisu razlikovali. Pravni fakultet
u Banjoj Luci, a posebno asistenti i profesori na Katedri za rimsko pravo i istoriju prava i drzave,
nisu nikada zaboravili koliko je bio veliki doprinos ovih uglednih romanista sa Pravnog fakulteta
u Zagrebu u njihovom razvoju.

Neka ostane zabiljezeno da smo jednako s tugom primili vijest i Zalili kao i nase kolege na
Pravnom fakultetu u Zagrebu, kada je profesor Romac preminuo 7. aprila 1992. godine u Zagrebu.
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3. NAUCNOISTRAZIVACKI RAD

Bogata biografija i opus profesora Romca trazi mnogo veci prostor nego $to je ovaj prilog
da bi se dao jedan sveobuhvatan pogled na njegov cjelokupan, izrazito veliki nau¢ni doprinos u
romanistickoj nauci i pravnoj kulturi. Ipak, ovdje ¢emo nastojati da damo u skladu sa obimom
ovog priloga jedan primjeren pogled iz sada$njeg vremena na cjelinu njegovog romanistickog
rada, njegove knjige i naucne radove iz rimskog prava ¢ija aktuelnost nije nista izgubila do danas.
Naucnoistrazivacki rad profesora Romca pokriva dvije velike, ali veoma zahtjevne oblasti: 1. rimsko
pravo kao jedan od temeljnih stubova anti¢kog naslijeda na kojem pociva evropska pravna kultu-
ra i 2. vojno pravo koje je na jugoslovenskom prostoru bilo malo obradivano i profesor Romac je
najée$ce pocinjao iz pocetka u mnogim pitanjima gdje nije imao prethodnika.?®

U Romcéeve naucne i stru¢ne radove iz vojnog prava i narodne odbrane ne¢emo ulaziti ovom
prilikom, ali ukazujemo danas$njim ¢itaocima na vazne sumarne poglede Vesne Radovc¢i¢ koji su
nastali na osnovu analiziranja Rom¢evih radova iz ove oblasti. U nizu njegovih radova iz vojnog
prava uocavaju se tri skupine pitanja kojima se najviSe bavio: a) upravni postupak i upravni akti,
b) radni odnosi i socijalno osiguranje osoba u vojnoj sluzbi, ¢) problemi vezani za vojno pravo-
sude i narodnu odbranu.’ U nau¢nim i stru¢nim radovima koji se danas bave raznim pitanjima
vojnog prava bilo bi vrlo korisno konsultovati poglede i zakljucke koje je u svojim radovima iznio
profesor Romac.

Medutim, profesor Romac se posebno istakao u pravnoj nauci kao cijenjeni romanista i
ovom prilikom nase teZiSte je na njegovom nau¢nom istrazivanju rimskog prava. Romanisticku
nauku i pravnu kulturu obogatio je zna¢ajnim djelima koja do danas predstavljaju nezaobilaznu
literaturu u pravnoj nauci, u studiju prava i pravnoj praksi na $irim prostorima. Bio je intelektualac
humanisti¢kog obrazovanja, ¢ovjek renesansnog tipa, elegantni jurisprudent, svestrani poznavalac
istorije prava, uporni istraziva¢ i poznavalac izvora rimskog prava, izrazene sposobnosti u prevo-
denju antickih pravnih izvora, izvrstan pisac odabranih tema iz rimskog prava i pravne istorije sa
izrazenom akribijom, uz to i $irokog poznavanja vanpravne anticke, ali i srednjovjekovne knjizev-
nosti, izvrstan znalac klasi¢nih jezika, narocito latinskog jezika,'® odli¢an poznavalac literature iz
rimskog prava i pravne istorije."! Takvih ljudi sre¢emo malo tokom Zivota. Savremenici su profeso-
ra Romca uvazavali kao izuzetnog romanistu i to su iskazali u raznim prilikama. Tako je profesor
Stojcevic¢ kao Romcev stariji kolega, mentor i prijatelj bez sustezanja jasno izrazio svoje misljenje
povodom izlaska iz Stampe Roméevog udzbenika Rimsko pravo, pisudi u prikazu te knjige da

8 Ibid., 624.

9 Ibid., 635.

10 Profesor Romac je bio ¢lan Hrvatskog drustva klasi¢nih filologa.

11 Romac je redovno pratio $ta se objavljuje u romanistickoj literaturi i nastojao je da sa posebnom paznjom prikaze
neka djela domacih romanista kao $to su: ,,dr J. Danilovi¢ - dr O.Stanojevi¢: Tekstovi iz rimskog prava, Nasa zakoni-
tost”, 2 (1971): 154-156; ,, Dragomir Stojc¢evi¢, Rimsko privatno pravo”, Iura 21 (1970): 263-264; , Dragomir Stojcevic,
Rimsko privatno pravo, Sesto izdanje, (Beograd, Savremena administracija, 1974)” Zbornik Pravnog fakulteta u
Zagrebu 24 (1), (1974): 81; ,,Dr Dragomir Stojcevi¢, Rimsko privatno pravo, XIV izd.” Zbornik Pravnog fakulteta
u Zagrebu 1 (1986): 93-99; ,,Dr V. Radov¢ié: Pravna problematika i razvitak instituta darovanja”, Zbornik Pravnog
fakulteta u Zagrebu 35 (2-3), (1985):339-342; ,,Dr Magdalena Apostolova — Marsavelski: Zagrebacki Gradec - Iura
possessionaria”, Zbornik Pravnog fakulteta u Zagrebu 37 (2), (1987): 283-288; ,,Dr. Nikola Mojovi¢: Prelaz rizika
kod kupoprodajnog ugovora”, Zbornik Pravnog fakulteta u Zagrebu 39 (2), (1989): 255-261; ,,Lujo Margeti¢: Nacrt
povijesti drzave i prava naroda SFR] do konca XVIII vijeka”, Zbornik Pravnog fakulteta u Zagrebu 38 (4), (1988):
600-602; ,,Dr Antun Malenica: Izvori rimskog prava I tom”, Zbornik Pravnog fakulteta u Zagrebu 40 (1990):128-134.

22



Conference proceedings / Zbornik radova / 36opaux pagosa

je Romac ,nesumnjivo najbolji Zivi poznavalac izvora za istoriju rimskog prava u Jugoslaviji.“!2

Akademik Lujo Margeti¢ je takode visoko cijenio nau¢ni doprinos profesora Romca i povodom
objavljivanja Romc¢eve knjige o Ulpijanovim regulama jasno je istakao da je Romac ,bez sumnje
nas najveci poznavalac rimskog prava i anticke pravne kulture uopste.“?

Nau¢ni rad profesora Romca bio je vrlo podsticajan i njegovim najblizim saradnicima koji su
iskazali visoko miSljenje o tome, piSuci pojedine prikaze njegovih djela,'* ali i ostalim romanistima
i pravnim istori¢arima koji su bili savremenici profesora Romca." Vesna Radov¢i¢, mlada kolegini-
ca profesora Romca na Pravnom fakultetu u Zagrebu, u radu objavljenom u prigodnoj Spomenici
koja je izasla u njegovu ¢ast povodom odlaska u penziju, pise da je stru¢na i nau¢na vrijednost
njegovih nau¢nih publikacija izuzetna, njegov nau¢noistrazivacki rad u cjelini vrlo plodan i bogat.'

Napisao je veliki broj radova iz gotovo svih podru¢ja rimskog privatnog, javnog i vojnoga
prava. Ve¢ na pocetku svoga bavljenja rimskim pravom, skrenuo je paznju romanista i nau¢ne jav-
nosti svojom doktorskom disertacijom'” u kojoj je novim svjetlom objasnjavao stvaranje feudalnih
odnosa u posljednjem periodu rimske istorije i s tim odnosima povezivao razvoj rimskog postkla-
si¢nog prava. Jednako su nau¢nu paznju izazvali i neki njegovi radovi koji su se odnosili na razna
pitanja iz pravnog i privrednog Zivota postklasi¢nog doba, kao $to je kasnorimski patrocinij*® i
proces naturalizacije rimske privrede'®. Romac je smatrao da je naturalizacija privrede dobila svoj
odraz u rimskom pravu, jer je niz instituta javnog prava nastao ili se razvijao usljed privrednog
opadanja koje se dogadalo u periodu dominata.*

12 Dragomir Stojc¢evi¢, ,Ante Romac, Rimsko pravo, Zagreb 1981.”, Anali Pravnog fakulteta u Beogradu 1-2, (1982):

191.

13 Lujo Margeti¢, ,,Ante Romac, Ulpijan, Regulae, Biblioteka Latina et Graeca, X1, Zagreb 1987. str 117” Pravni vje-

snik 5 (1-2), (1989): 165.

14 Apostolova Marsavelski, ,A.Romac: Rimsko pravo, Zagreb 1981”, 439-444; Magdalena Apostolova Marsavelski,
»U povodu reprint - izdanja: Ante Romac, Rje¢nik rimskog prava”, Zbornik Pravnog fakulteta u Zagrebu, vol. 69.,

1, (2019): 147-150; Nikola Mojovi¢, ,Ante Romac, Rje¢nik latinskih pravnih izraza (Vademecum iuridicum), Zagreb,

1985”, Godisnjak Pravnog fakulteta u Banjoj Luci (1986): 209-215; Nikola Mojovi¢, ,,Ante Romac: Ulpijan - Knjiga

Regula, Zagreb 19877, Pravna misao, Sarajevo 9-10 (1989): 99-103; Vesna Radov¢i¢, Nastavni i znanstveni rad prof.

dr Ante Romca, 624.

15 Stoj¢evié, ,,Ante Romac, Rimsko pravo, Zagreb 1981.”, 190-195; Jelena Danilovi¢, ,,Ante Romac, Rimsko pravo,
Zagreb, 1981.” u Zbornik radova Pravnog fakulteta u Novom Sadu, 15 (3), (1982): 115-120; Antonija Smodlaka
- Kotur, ,Ante Romac, Rimsko pravo, Zagreb 1981.” u Zbornik radova Pravnog fakulteta u Splitu, XXII (1985): 145-
148; Lujo Margeti¢, ,,Ante Romac, Rimsko pravo, Zagreb 19817, Zbornik Pravnog fakulteta u Rijeci 2 (1981): 273-274;
Margeti¢, ,Ante Romac, Ulpijan, Regulae”, 165; Hodimir Sirotkovi¢, ,Ante Romac, Rje¢nik latinskih pravnih izraza
(Vademecum iuridicum)”, Zbornik Pravnog fakulteta u Zagrebu (60), (2010): 265-268; [iparomwy6 [lonosuh, ,, Ymujam,
Kmira perya, mpupenno u mpeseo Aute Pomar, 3arpe6 19877, Ananu Ilpastoz paxynmema y beozpady 5 (1989):
624; Janez Kranjc, ,Ante Romac: Rje¢nik latinskih pravnih izraza, Vademecum iuridicum, Informator, Zagreb, 1995,
Pravnik:revija za pravno teorijo in prakso. letn. 43, 3-4, (1988); 283-285; Janez Kranjc, ,Ante Romac: Izvori rim-
skog prava (latinski tekstovi s prijevodom)”, Pravnik:revija za pravno teorijo in prakso. 30, (7-9), (1975): 302-304;
Janez Kranjc, ,,A. Romac: Rje¢nik rimskog prava, Zagreb 19757, Pravnik:revija za pravno teorijo in prakso., 31, (1-3),

(1976): 70-72.

16 Radov¢i¢, ,Spomenica”, 624.

17 Ante Romac, ,,Stvaranje feudalnih odnosa i rimsko postklasi¢no pravo”, (doktorska disertacija, Pravni fakultet
Univerziteta u Beogradu, 1963), 359.

18 Ante Romac, ,Kasnorimski patrocinij”, Spomenica prof. A.Vajsu, 91 - 102, Beograd (1965).

19 Ante Romac, ,,Rimska privreda i proces njene naturalizacije”, Anali Pravnog fakulteta u Beogradu I (1965): 52-64.
20 Romacje zakljucio da se postepeno napusta stari princip rimskog prava da svaka presuda glasi na izvréenje odrede-
ne novcane ¢inidbe. Zato je u periodu kasnog carstva propisano, kaze Romac, da duznik umjesto odgovarajucegiznosa
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Bave(i se stanjem rimskog drustva i privrede u postklasi¢no doba u nekoliko svojih radova,
profesor Romac je dotakao i pitanje njihove povezanosti sa problemima odbrane rimskog carstva
u to doba. Pokazao je, izmedu ostalog, kako je novi nacin regrutovanja vojnika (praebitio tyro-
num), prema kome su rimski zemljoposjednici bili duzni davati odreden broj regruta u zavisnosti
od broja kolona na svojim zemlji$nim posjedima, uticao na povecani proces naturalizacije rimske
privrede. S druge strane je doslo do povratnog djelovanja sistema regrutovanja vojnika na pravno
uredivanje vezanosti kolona za zemlju. Rimska drzava je postepeno pocela stvarati pravne norme
sa kojima je nastojala osigurati da bududi regruti ne bjeze sa imanja koja su obradivali kao koloni.**

Romcéevi radovi odisu svjezinom i originalnos¢u, govorila je profesorica Jelena Danilovic,
a tome je doprinijelo njegovo izrazito poznavanje ne samo pravnih, nego i nepravnih izvora i ori-
ginalan rad na njima. Profesor Romac je u tom domenu bio bez premca.

Naucnoistrazivacki rad profesora Romca odise i visokim stepenom sistemati¢nosti. Njegove
prve knjige koje u nekoliko godina razmaka pocinju da izlaze jedna za drugom pokazuju osmislje-
nu koncepciju njihovog autora, jer se pokazalo da one zajedno predstavljaju jednu cjelinu. Prvo se
pojavila njegova obimna knjiga Izvori rimskog prava - latinski tekstovi sa prevodom, koju je
objavio zagrebacki izdava¢ Informator (1973), a za romaniste,? pravnike, lingviste, studente, obi¢-
ne ¢itaoce bila je to novina koja je obogatila pravnu kulturu i postala poznata i kori$¢ena $iroko
na cijelom tada$njem jugoslavenskom prostoru. Pred ¢itaocima je sada bila knjiga najznacajnijih
tekstova iz bogatog rimskog pravnog naslijeda koju je autor sistematizovao po poglavljima buduceg
udzbenika.” Knjiga sadrzi oko 1900 kracih ili duzih odlomaka najvaznijih izvora rimskog prava,
pocevsi od najstarijih kraljevskih zakona do Justinijanove kodifikacije. Tome je dodao jo$ pregled
izvornih djela koja je koristio i veoma iscrpan registar imena i pojmova da bi i njima olaksao lakse
snalaZenje u kori$¢enju knjige. Nije bez znacaja napomenuti da je ova knjiga ostala najpotpuniji
izbor izvornih rimskih tekstova u pravno-istorijskoj knjizevnosti na jugoslovenskim prostorima.**
Romac je dao veoma dobar, pouzdan prevod rimskih tekstova, a tokom godina mnoge njegove
prevode preuzimali su drugi romanisti i pravni istori¢ari u svojim vlastitim priru¢nicima rim-
skog prava. Kada je kasnije objavljen njegov udzbenik Rimsko pravo (1981) otkrila se jasna veza
izmedu ove njegove dvije knjige — autor je iz udzbenika izostavio citate izvornih tekstova, jer su
oni ve¢ bili u njegovim Izvorima rimskog prava, dok su u naslovima njegovog udzbenika date
upute gdje se oni nalaze u ovoj knjizi.

Dvije godine kasnije profesor Romac je objavio Rjecnik rimskog prava (1975) kao drugu
knjigu iz ove serije njegove osmisljene koncepcije. Knjiga je dozZivjela tri izdanja za njegovog Zivo-
ta. Tre¢e izdanje (Informator, 1989) autor je dopunio sa preko stotinu novih odrednica, tako da

novca moZze svom povjeriocu ustupiti imanje ili njegov dio, prema pravednoj procjeni vrijednosti odnosne nepokret-
nosti. Povjerilac sada ne trazi od duznika isplatu duga u novcu, nego se morao zadovoljiti ustupanjem nepokretnosti.
21 Ante Romac, ,Dioklecijanove vojne reforme te njihove posljedice”, Zbornik Pravnog fakulteta u Zagrebu 1 (1966):
44-51; ,,0Obrana rimskog carstva i razvoj kolonata” u Zbornik Pravnog fakulteta u Zagrebu 3-4, (1970): 291-301; Pita-
njima iz vojnog prava bile su posvecene i Romceve recenzije poznatih djela iz svjetske literature: ,,C.E. Brand: Roman
military Law”, Bilten pravne sluzbe JNA, 6 (1970): 263-264; ,,G.R. Watson: The Roman Soldier”, Bilten pravne sluzbe
JNA, 4-5 (1974): 47-70; Romac se ponovo vratio temama iz vojnog prava u rimskoj vojsci u radu: Ante Romac, ,, Deci-
matio u povijesti i pravu starog Rima”, u Zbornik Pravnog fakulteta u Zagrebu 38, (1988): 659-681.

22 Vesna Radovci¢é, ,,Ante Romac: Izvori rimskog prava”, Zbornik Pravnog fakulteta u Zagrebu 24(1), (1974): 83-88.
23 Vesna Radov¢i¢ je piSudi prikaz knjige Izvori rimskog prava smatrala da se sistematika ove knjige podudara sa
udzbenikom Marijana Horvata ne samo globalno, nego i u detaljima. Ibid., 83.

24 Danilovi¢, ,,Ante Romac, Rimsko pravo”, 115.
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se opseg Rjecnika priblizio brojci od gotovo 3000 pojmova. Vecina je obradena u obliku ¢lana-
ka sa etimologijom pojedinih termina zbog, kako autor kaze ,oskudnog znanja latinskog jezika
danasnjih studenata.“ Osim toga autor je nastojao u najkra¢im crtama povezati anticke pravne
pojmove sa kasnijim savremenim ustanovama. S vremenom se pokazalo da je ova knjiga posta-
la vrlo popularna medu studentima i pravnicima uopste, narocito kada bi ih interesovala pravna
terminologija i istorijski razvoj pojedinih ustanova, naro¢ito imovinskog prava, ali i drugih prava
koje su stvorene u rimsko doba.

Vremenom se izdanje rasprodalo i tesko se dolazilo do ove knjige, ¢ak i u antikvarijatima,
da bi nakon skoro trideset godina od izdanja tre¢eg, dopunjenog izdanja Rje¢nika rimskog prava
(Informator, 1989) bio objavljen reprint tog izdanja (Izdavacka ku¢a Dominovi¢ d.o.o., Zagreb, 2018),
kao ¢etvrto izdanje. Tim povodom je profesorica Magdalena Apostolova MarSavelski (recenzent)
napravila izuzetno dobar prikaz ovog reprint izdanja i istakla da ovakav Rjecnik rimskog prava za
vise stotina obradenih pojmova (natuknica) i $irinom koncepcije nadmasuje najpoznatija novija
svjetski poznata izdanja kao $to je leksikon Rechtsgeschichte und Romisches Recht-Studienwdor-
terbuch be¢kih profesora Olechowskog i Gamaufa (2006) koji je doZivio i trece izdanje (2014) i
recentni Lexique de droit romain poznatog romanista J. P. Dunanda (preradeno ranije izdanje P.
Pichonnaza) u drugom pro$irenom bro$iranom izdanju (2010), prevedenom i na bugarski jezik.®
Knjiga je obogacena kra¢im pregledom rimske drzavno-pravne istorije i rimskog prava i studenti
koji su koristili ovu knjigu uvijek su imali utisak kao da je to neka vrsta sazetka kasnijeg udzbenika
Rimsko pravo koji se pojavio kao plod jednog sistematizovanog nau¢nog i pedagoskog pristupa.

Udzbenik Rimsko pravo (1981) je objavljen $est godina nakon Rjecnika rimskog prava.
Autor je je imao u vidu da je knjiga namijenjena prvenstveno studentima Pravnog fakulteta u
Zagrebu i bila je prilagodena njegovom nastavnom planu i programu. Medutim, tokom vremena
ovaj udzbenik je dozivio svoju primjenu na viSe fakulteta sve do danas. Na Pravnom fakultetu Uni-
verziteta u Banjoj Luci jo$ uvijek je na spisku preporucene literature za pripremu ispita iz Rimskog
prava. Autor se drzao koncepcije prema kojoj se rimsko pravo izlaZe institucionalno, sistemom koji
je na osnovu rimskih izvora razradila kasnija pravna nauka. Romac je tu na pocetku dao i jedan
originalan, zapaZen uvodni dio koji je posvecen pitanjima drustveno-ekonomske i pravne istorije
rimske drzave. To je obogatilo ne samo knjigu, nego studij rimskog prava, jer je ve¢ duZe vreme-
na rimska pravna istorija kao pomoc¢na disciplina pri izu¢avanju rimskog prava pomalo postala
zapostavljena i svedena na sumarni pregled. U knjizi su dogla do izrazaja razli¢ita shvatanja mjesta
Rimskog prava u pravnom studiju na pravnim fakultetima. Na zagrebackom Pravnom fakultetu
Rimsko pravo shvaceno je primarno kao uvod u izu¢avanje Gradanskog prava, temelj moderne
civilistike, za razliku od beogradskog Pravnog fakulteta na kome je dugo prihvatano kao opsteu-
vodni istorijski predmet. U ovom smislu takvo misljenje je imao i profesor Stojéevi¢ smatrajuci
da su zato Nasljedno pravo i Gradanski postupak nasli mjesto na kraju Roméeve knjige. Posto
zaostavstina obuhvata dugovanja i potrazivanja, Stojcevi¢ je smatrao da je opravdano Nasljedno

25 Apostolova Marsavelski, ,U povodu reprint-izdanja: Ante Romac, Rje¢nik rimskog prava™, Suvereni poznavatelj
latinskog jezika, autor je univerzalnu latinsku pravnu terminologiju popratio etimoloskim obja$njenjima i prijevodi-
ma kojima je ¢ak i viSeznacne arhai¢ne jezi¢ne figure uspio pribliZiti i u¢initi razumljivim. Veliko znanje, erudicija i
posvecenost predmetu istrazivanja pretoceni su u autorove vrhunski kompetentne osvrte, a prezentirani su pojedno-
stavljenim i razumljivim stilom. Kona¢no, Rje¢nik A. Romca, usporedimo li ga s gore navedenim recentnim verzijama,
bogatiji je informacijama i sa $irom koncepcijom koja obuhvaca i materiju koja je u vise ili manje dalekoj interferenciji
s institutima rimskog anti¢kog prava“.
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pravo izlagati poslije Obligacionog, medutim, on je, za razliku od Romca, zastupao shvatanje da:

»Procesno pravo u sistemu rimskog privatnog prava mora na¢i mesto prije Stvarnog, Obligacionog
i Naslednog prava, jer se u svim ovim granama prava neizbezno mora vrlo ¢esto govoriti o tuzba-
ma i drugim procesualnim sredstvima.“*

Koliko god nauka rimskog prava bila duga i seze u daleku proglost, nema tu apsolutno utvr-
denih nepovredivih nau¢nih istina. Romanisticka nauka je puna suprotstavljenih misljenja raznih
autora. Romanisti su nakon izlaska Romcevog udzbenika ocijenili da je Romac napisao originalan
udzbenik i da je kao autor bio vrlo oprezan i suzdrzan kada je pristupao raznim misljenjima koja
se srecu u literaturi, koju je, inace, veoma dobro poznavao. Trudio se da studentima preporuci

»utvrdena znanja“ tj. ona gledista i rjeSenja koja se najcesce srecu, koja su najvise prihvacena, koja
se mogu smatrati klasi¢nim. Stojéevi¢ je izjavio da je bio polaskan $to je Romac usvojio i neka
njegova stajalista kao $to je, na primer, kognatska porodica kao poseban oblik porodice i obja$nje-
nje karaktera kvazidelikata. Romac je u knjizi izbjegao stavljanje nau¢nog aparata iz pedagoskih
razloga, ali je svaki naslov u njegovoj knjizi upucivao na odgovaraju¢a mjesta u njegovim Izvo-
rima rimskog prava. Kada god pravni istori¢ar ima potrebu da govori ili piSe o mjestu rimskog
prava i pravnoistorijskih predmeta u pravnom studiju, onda treba pogledati $ta Romac govori o
didakti¢koj vrijednosti rimskog prava i kako izlaZe ostale nau¢ne, prakti¢ne, kulturno-istorijske
razloge izu¢avanja rimskog prava. Opste vaze¢e misljenje medu romanistima bilo je da profesora
Romca kao autora krasi svojevrsna temeljitost i kada konsultujemo, na primjer, njegov opsirni dio
posvecen obligacionom pravu, vidimo da nijedno pitanje nije zaobisao, presutio ili zanemario.”’
Autor se zaista trudio da u knjizi ove namjene ¢ak izloZi i istoriju pojedinih pravnih ustanova i
to ne sumarnu, nego detaljnu. Ovaj vaZan stav profesora Romca Zelimo istaci posebno, jer Ce se
udzbenici i nau¢ni radovi iz rimskog prava i dalje pisati, ali treba voditi racuna o njegovom stavu
da je uvijek neophodno nastojati da se napravi uspje$na sinteza obrade pojedinih institucija rim-
skog prava i njihove ekonomske, socijalne i religijske pozadine, odnosno osnova na kojima su se
te institucije pojavljivale i razvijale. On je smatrao da nije dobro $to se ne samo u udzbenicima,
nego i drugim djelima rimskog prava gotovo po pravilu autori ,zadrzavaju isklju¢ivo na razmatra-
nju formalno-pravne problematike pojedinih ustanova, ostavljaju¢i sasvim po strani ili doticuci
samo usput ekonomske i socijalne osnove na kojima su se ti instituti pojavili, odnosno koji su
determinirali njihov nastanak. Ovakav pristup izu¢avanju rimskog prava viSestruko je opravdan
i koristan, jer umjesto suhoparnog pravnickog razmatranja i razglabanja, koje ¢esto podsjeca na
skolastiku, o formalno pravnim pojavama i pojmovima treba o pojedinim institucijama rasprav-
ljati u njihovoj medusobnoj vezi i u zavisnosti sa drustvenim odnosima koji su ih uvjetovali.“*®
Materija rimskog prava, koja se obraduje u univerzitetskim udzbenicima stotinama godina $irom
skoro cijeloga svijeta, u mnogim pitanjima i dalje je ostala bez zadovoljavaju¢ih odgovora. Romac
na mnogo mjesta daje svoje originalne ideje i rje$enja koji su vrlo ubjedljivi. Nije se suzdrzavao
da na viSe mjesta iznese ideje i rjeSenja koja se sasvim razlikuju od misljenja koja su se nalazila u
knjigama domacih romanista.”

26 Stojcevi¢, ,,Ante Romac, Rimsko pravo”, 190.

27 Apostolova Marsavelski, ,Ante Romac: Rimsko pravo”, 442.

28 Romac, ,Dr Dragomir Stojéevi¢, Rimsko privatno pravo”, 81.

29 Na primjer, uporediti sa drugim romanistima Roméevo obja$njenje nastanka prirodnih obligacija i nastanak kon-
senzualnih kontrakata (Rimsko pravo (1989) str. 242 i 222-223) i pitanje nasljednog prava Zena u starom ius civile i
znacenja unde legitimi u pretorskom pravu.
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Udzbenik profesora Romca kvalitativno podiZe nivo nastave rimskog prava na pravnim
studijama. Pojava ovog udzbenika dozZivljena je kao pravo osvjezenje u nastavnom procesu. Postao
je snazan argument kojim se podupire vaznost rimskog prava u pravnom studiju uopste.

UdZbenik je donio i viSe saznanja o ustavnoj i politickoj istoriji rimskog doba, popunio je
praznine u znanju studenata koje su nastale reduciranom nastavom anticke istorije u srednjim
$kolama. Nagla$avao je da bez poznavanja najvaznijih istorijskih ¢injenica, ne moze se shvatiti
razvoj rimskog prava ni njegova povezanost sa odredenim socijalnim i privrednim procesima, niti
pravni instituti modernog privatnog, ali i javnog prava. Cak i savremeni politicki postulati o prav-
noj drzavi, kaze profesor Romac, u mnogo ¢emu upucuju na iskustva koja je rimski pravnicki duh
stekao u svom stoljetnom izgradivanju jednog od najkonzistentnijih pravnih sistema, nazvanog,
ne bez valjanog razloga, ratio scripta.

Nastojanje profesora Romca da obuhvati $to je moguce viSe problema, pravila i izuzetaka
ide skoro do iscrpljenosti. Profesor Stojéevi¢ kaze da su se asistenti ,odusevili $to u njoj mogu da
nadu pouzdane odgovore na mnoge zamke koje im studenti na vezbama podmec¢u“?*® Narocito su
znacajni njegovi prevodi s komentarom rimskih pravnih izvora: Ulpijanova Knjiga regula (1987),
Sentencije J. Paula (1989), Zakonik dvanaest ploca (1994), Justinijan. Institucije (1994). Nista
manje nisu znacajna i ostala djela: Izvori rimskog prava (1973), Rjecnik rimskog prava (1975),
Rjecnik latinskih pravnih izraza —-Vademecum iuridicum (1985), Minerva: Florilegium sen-
tentiarum Latinarum - Florilegij latinskih izreka (1988).

Profesor Romac je isticao da rimsko pravo ima veliku vrijednost u razvoju pravne misli uop-
$te. Pri tome se odmicao od svakog apologetskog vrednovanja rimskog prava. Nau¢no istrazivanje
rimskog prava izrazito je zasnivao na izvorima, ali ga nije svodio na golu egzegezu pisanih izvora.
On je suptilno uocavao lice i nali¢je rimskog drustvenog poretka. U njegovim radovima redovno
ispliva na povrsinu njegova Siroka obrazovanost i duboka upucenost u anti¢cku pravnu i vanprav-
nu literaturu. Uz kriticki pristup pitanju o kome pise on nam daje dosta podataka i primjera iz
rimske socijalne® i kulturne istorije. Uvijek smo u prilici kada ¢itamo radove profesora Romca da
dodemo do jasnije slike kako je rimsko pravo ostvarivano u svakodnevnom Zivotu rimskog drus-
tva. Na primjer, Romac kaze da je Tacit u Analima ostavio toliko fakti¢kih, ¢injeni¢nih, podataka,
da bi oni mogli dobro da posluze kao grada za romansiranu biografiju i za napeti akcioni film, na
primjer, kada opisuje dogadaje oko pravnika Kasija Longina, Nerve patera i drugih.

Radovi profesora Romca o funkcionisanju rimskog pravosuda ostali su do danas nepre-
vazideni po svojoj Zivosti i jednom originalnom prikazu pojedinih pravnickih profesija koje su u
njemu ucestvovale. U prvom redu je to profesija advokata® o kojoj niko nije tako uvjerljivo pisao
na prostorima jugoslovenske drzave kao profesor Romac. Narocito je tome doprinijelo njegovo
zanimanje za ovu temu kako su o pravu i pravosudu pisali rimski autori** u svojim nepravnim
djelima, kao $to su djela Tacita, Ovidija, Juvenala, Marcijala. Ove studije profesora Romca o prav-
nickoj profesiji u Rimu, pisane sa finim literarnim darom pravi su nau¢ni i literarni rariteti. Takve

30 Stojcevi¢, ,Ante Romac, Rimsko pravo”, 194.

31 Ante Romac, ,Stambene prilike u starom Rimu”, Godisnjak Pravnog fakulteta u Sarajevu 23 (1976): 141-174.

32 Ante Romac, ,,Advokati i advokatura u rimskom postklasiénom pravu”, Odvjetnik 11-12 (1971): 427-447; ,Marci-
jal o rimskim advokatima”, Odvjetnik 1-2 (1973): 25-41; ,Rimski advokati u Juvenalovim Satirama”, Odvjetnik 7-8
(1974): 265-276.

33 Ante Romac, ,,Pravo i pravosude u Tacitovim Analima”, Godisnjak Pravnog fakulteta u Banjaluci 1 (1977): 171-
189; ,,Ovidijevi Fastes o pravu i pravosudu”, Zbornik Pravnog fakulteta u Zagrebu 5-6 (1986): 681-696.
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su mu i produbljene studije koje je napisao uz prevode Ulpijanovih Regula i Paulovih Sentencija,
koje nam otvaraju jedan bogati, Zivi svijet rimskog drustva i svakodnevnog funkcionisanja rim-
skog pravnog poretka. Iznio je razloge zbog kojih je potrebno istrazivati podatke vezane za Zivot
rimskih jurisprudenata, jer je razumijevanje nekog pravnickog djela znatno lakse, ukoliko se nesto
bolje zna o njihovom stvaraocu.

Bio je entuzijasta u nau¢no-istrazivackom radu i priznat kao uporni istraziva¢ i sakuplja¢
latinskih pravnih izraza i sentencija koje su iskovane dugim iskustvom, nabijene mudros¢u, izra-
zene pomocu konciznih, preciznih i razumljivih misli. Profesor Romac je kao izvrsni poznavalac
vjekovno izgradivane mudrosti i sam postao svojevrsni pravni filozof. Do$ao je do zakljucka da
postavljanje neke stroge granice izmedu pravnih i nepravnih izreka u anticko doba nije bilo moguce,
asli¢no jeidanas. Zaista, neke sentencije koje se danas smatraju klasi¢nim pravnim nacelima nisu
stvorili pravnici, nego filozofi kao $to je Seneka, Ciceron ili neki drugi autori kao $to su pjesnici i
retori. U nekim odlomcima u Justinijanovim Digestama vidimo da pravnici Gaj, Paul i Marcijan kao
potvrdu stavova o postanku kupoprodaje navode Homerove stihove. Profesor Romac se ve¢ ogle-
dao u slicnom poslu radeci zajedno sa profesorom Stoj¢evicem na objavljivanju popularne zbirke
Dicta et regulae iuris,koja je doZivjela do danas viSe izdanja. Vi$e godina nakon toga zajednickog
djela, objavio je svoju knjigu Pravne izreke (1982), da bi nakon rada na reviziji i upotpunjavanju
grade, objavljene u ovoj knjizi, objavio sasvim novo djelo MINERVA florilegium sententiarum
Latinarum, florilegij latinskih izreka (Zagreb, 1988).

Pravne izreke profesora Romca ¢ine svojevrstan kompromis, ,most” izmedu izreka koje
su, u prvom redu, usmjerene prema pravnoj struci, ali dijelom prevladavaju stru¢nu ogranicenost,
$ireci se i na druga podrudja ljudske djelatnosti. Ovo je prednost njegove zbirke, jer ona zadovo-
ljava mnogostrukost ljudskog interesa (i mnogostrukost ljudske prakse). Latinski jezik u pravnoj
upotrebi zadrzao je i poslije nestanka rimske drzave i civilizacije univerzalni znacaj. To u potpu-
nosti potvrduju ove velicanstvene zbirke izreka profesora Romca.

Uporedo sa prikupljanjem sentencija, profesor Romac je dugo i uporno radio na prikuplja-
nju stru¢nih termina i drugih izraza (oko deset godina) da bi na kraju nastala njegova izvanredna
zbirka pod naslovom Rjecnik latinskih pravnih izraza: vademecum iuridicum (Zagreb 1984.
godine) koja ima oko 10.000 termina (izraza, pojmova, natuknica, dopunjeno i preradeno drugo
izdanje 1992. godine). U ovoj knjizi nisu objavljeni samo izrazi rimskog prava, nego je obuhvaceno
ijavno pravo (krivi¢no, ustavno, medunarodno), a pored rimske klasi¢ne terminologije, tu su jo$
izrazi iz kanonskog i pandektnog prava.** Autor je tada jasno kazao da ga je na taj ogromni inte-
lektualni posao ponukala - sit venia verbo - paradoksalna situacija u kojem se nalazilo drustvo.
Naime, profesor Romac je zapazao, da koliko god latinski jezik bio jezik pravni¢kog izrazavanja
i stru¢ne terminologije, poznavanje tog jezika u srednjim $kolama (osim u gimnaziji) svakim
danom je postajalo sve manje i skromnije. Posljedice toga profesor Romac je mogao da vidi tokom
svog univerzitetskog rada sa studentima, gdje se mlada generacija, kako bi se on izrazio, sve teze
snalazila u pronalaZenju pravog znacenja nekog latinskog izraza kao i u njegovoj upotrebi. Djela
ovakve vrste nastaju jednom u sto godina, te ¢e, uvjereni smo, potreba za Roméevim vademecum
iuridicum dugo trajati u buducem vremenu.

Osvrnucemo se jo§ na neke njegove naslove iz bogatog opusa nakon odlaska u penziju
(1986), posto je profesor Romac neumorno nastavio da radi i nakon umirovljenja sve do svoje smrti.

34 Sirotkovi¢, ,Ante Romac, Rje¢nik latinskih pravnih izraza”, 269-274.
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Proucavao je Zivot i djelovanje nekih velikih korifeja rimske jurisprudencije iz viemena nje-
nog najviseg uspona. Prvo se pojavila (1987) Ulpijanova Knjiga regula (Ulpian regularum liber
singularis) u kojoj je profesor Romac uz majstorski uraden prevod latinskog teksta Ulpijanova
djela, takode, u uvodnoj studiji na njemu svojstven nacin, lako i jednostavno, a istovremeno Zivo i
slikovito® prikazao vrlo bogat Zivotni put, karijeru i tragi¢an kraj Ulpijana, ove izuzetne pravnic-
ke, ali 1 politi¢ke figure iz doba rimskog Carstva. Profesor Romac nam je u ovoj knjizi omogucio
da upoznamo jedan znacajan izvor rimskog predjustinijanskog prava, ali i da lakse zaklju¢ujemo
kako je tekao put evolucije rimskog prava od klasi¢nog ka postklasi¢nom pravu. Ulpijanovo djelo
Regularum liber singularis je skromno po opsegu, ali u njemu mozemo naci dosta podataka o
statusnom pravu (robovi, manumisije) i porodi¢nom, posebno bra¢nom pravu, oc¢inskoj vlasti
(patria potestas), nasljedivanju testamentarnom i intestatskom, legatima i fideikomisima, ali i
krade razmatranje o nekim pitanjima stvarnog prava (stvari i njihova podjela i na¢ini sticanja svo-
jine), a takode mozemo da ostvarimo uvid u socijalne prilike rimskog drustva pri kraju principata.

Dvije godine poslije Ulpijanovih Regula, profesor Romac je objavio jo$ jednu knjigu drugog
velikog korifeja rimske jurisprudencije, knjigu Julije Paulo Sentencije (Sententiae ad filium).0d
svih Paulovih djela (P. Kriiger je utvrdio da se njegov corpus sastoji od 86 djela, napisanih u 319
knjiga) najpoznatije su Sentencije, mada to nije niti najveci niti najoriginalniji rad ovog rimskog
pravnika, a postoje i ozbiljne sumnje u autenti¢nost ovog spisa. Ovdje profesor Romac istice da
je saglasan sa nepodijeljenim miljenjem u nauci da je iurisprudentia Romana u doba dinastije
Severa, na kraju klasi¢nog perioda, dosegla svoj najvisi stvaralacki domet i rimskom pravu osi-
gurala nesporan polozaj uzora u zakonodavstvu, praksi i pravnoj teoriji narednih hiljadu i petsto
godina. Rimska pravna nauka postala je uzor ,koji ni u dana$njim uvjetima informatickog drustva,
uodi prelaska u tre¢i milenij, nije bitnije izgubio od svog sjaja.“*® U izvrsnoj uvodnoj studiji profe-
sor Romac napominje da se zahvaljujuéi istorijskim okolnostima o djelu Julija Paula zna relativno
mnogo, ali se o njegovu Zivotu ne znaju ni najosnovniji podaci. Zbog velikog autoriteta koji je uzi-
vao kod savremenika i kasnijih generacija njegovo ime se pojavljuje u popularnom jedno¢lanom
obliku: Paulus. Dok ¢itamo u uvodnoj studiji o Paulovom pravni¢kom Zivotu, njegovoj karijeri i
javnim funkcijama, divimo se kako profesor Romac suptilno povezuje njegove ljudske karakter-
ne osobine sa njegovim odnosom prema kolegama rimskim pravnicima (npr. iako savremenici i
kolege u sluzbi (assessores) kod Papinijana, Paulus i Ulpijan nikada ne citiraju jedan drugog, $to
govori o mogucoj surevnjivosti i zavisti). Autor nas upoznaje sa ¢injenicom da je Paulus odli¢no
poznavao djela svojih prethodnika, ali je davao i o$tre kritike stavovima ranijih pravnika, pa ¢ak
i odlukama careva, bez obzira $to je Zivio u doba kada nije bilo ba$ najpreporucljivije imati tako
nezavisno drzanje (djelovao je i u doba Karakale koji je pogubio Papinijana, koji je bio i Paulov
starje$ina u sluzbi).

Profesor Romac je smatrao da se iz Sentencija moze zakljuciti kako se kroz pravnicko
regulisanje zapaZa i stanje socijalnih odnosa, naro¢ito polozaj nizih slojeva rimskog drustva (humi-
liores) i uo¢ava kako sa promjenama u pravu ide i proces stvaranja elemenata staleskog drustva,
karakteristi¢nog za narednu epohu drustvenog razvoja, za srednji vijek.

Za 7ivota profesor Romac je priredio, preveo i komentarisao jos§ dva znacajna pravna izvo-
ra: Zakonik dvanaest tablica i Justinijan. Institucije. Medutim, obje ove knjige objavljene su tek

35 Ilomosuh, ,Ynnujan, Kmura peryna’, 624.
36 Ante Romac, Julije Paulo Sentencije (Sententiae ad filium), (Zagreb: Latina et Graeca, 1989), 5.
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nakon njegove smrti. Izdava¢ ovih knjiga Latina et Graeca nas obavjestava u kratkom uvodnom
In memoriam, uz svako od ovih izdanja, da se od predaje ovih knjiga u Stampu, pa do njihovog
objavljivanja dogodilo ono najtuznije: u proljece 1992. godine napustio nas je profesor Romac. Smrt
je pretekla profesora Romca da dovrsi svoju zamisao: prevod svih znacajnijih tekstova rimskog
prava.” To ostaje pium desiderium njegovim nasljednicima, kazao je njegov izdavac.

Znameniti Zakonik XII ploca i Justinijan. Institucije objavljene su u Zagrebu 1994. godi-
ne.® Ove knjige, za razliku od drugih knjiga profesora Romca, obzirom na vrijeme objavljivanja,
nisu odmah bile dostupne romanistickoj javnosti na $irem nekadasnjem jugoslovenskom prostoru.
Predstavljaju pravo bogatstvo u romanistickoj literaturi, jer to nisu samo prevodi latinskog teksta
sa uobic¢ajenim prevodilackim uvodima, nego uz izvanredno uspje$an prevod latinskog teksta idu
iizvanredne naucne studije koje sadrze nau¢ne stavove profesora Romca o raznim aspektima ovih
znacajnih izvora rimskog prava.

Na kraju ovog pogleda na romanisticko djelo profesora Romca mozemo kratko re¢i da su
rijetki pravnici, pa i profesori prava koji su tako mnogostruko i svestrano bili istovremeno u svi-
jetu prava, pravne nauke i u svijetu pravne prakse.

Profesor Romac je bio ,,vir prudentissimus® svoga doba. Mi ga ubrajamo u korifeje roma-
nista i pravnika.
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PROFESSOR ANTE ROMAC,
ROMANIST AND EDUCATOR

Nikola Mojovi¢*
Faculty of Law, University of Banja Luka

Summary: This year marks the hundredth anniversary of the birth of Professor Ante Romac,
a great scholar of Roman Law, legal historian and educator. Professor Romac enriched Roma-
nistics with major works which stand to this day as indispensable literature in the study and
teaching of law. He was esteemed as a many-sided intellectual educated in the humanities,
manifested through his academic and creative work: a versatile knowledge of legal history, and
also that of almost all current legal systems; an excellent authority on the sources of Roman
law, with a striking aptitude for translating ancient legal sources; a writer on various select
topics of Roman law and legal history; a broad knowledge of non-legal classical and also of
mediaeval literature and an outstanding Latinist. In some of his works, he had no predece-
ssot. Professor Romac was a well-known enthusiast in his pursuit of science, and had been a
relentless collector of Latin legal phrases - for decades before he selected and published them
in some of his books. As an educator, professor Romac sought to reconcile the gap between
secondary education, which was providing only a modest proficiency in Latin, and the requ-
irements imposed by the subject content of Roman law in graduate legal education. Students,
his collaborators and colleagues remember professor Romac for his composure, systematic
nature, a high degree of sophistication, without flashy gimmicks, and, as an examiner, they
remember him for maintaining objective criteria and a level-headed approach.

Key words: Biography of Professor Ante Romac. - Roman Law. - Roman Law Dictionary. -
Florilegium sententiarum latinarum. - Regulae. - Sententiae. - Leges duodecim tabularum.
- Institutiones lustiniani.
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33






IIpernepuu HayyHu pag DOI 10.7251/NSTT32301035S
Review paper UDK 347:340.152(497.11)

VMHCTUTYTU PUMCKOT ITPABA'Y
CPEJIbOBEKOBHOJ CPBUJU

Cpban Hlapkuh'

Ipasnu gaxynmem, Yrnueesumem y Hosom Cady

Ancmpaxm: Aymop y pady ucnumyje UHCmumyme pumckoe npasa Koju cy npoopau y
cpedrosexosty Cpoujy, kao jedar 00 6u008a peyentuje pumMcKoe npasa. Anu, Kaxo cpncku
NpAsHULU HUCY HUMATIU OPULUHATIHE TIAMUHCKe meKcmose, éel wuxose epuke npesode u
npepade docnesne u3 Busanmuje, ma nocpeona pevyenyuja umana je Heke céoje cneyuduy-
Hocmu. Y nojeOuHUM cryuajesuma UHCMUmMymuy pumckoz npasa npeysemu cy Mexanuqi,
6e3 063upa da nu cy 00208apany 00HOCUMA y cpedtbosekosHom Opyuimay. Mnax, Hekao je
dowinio u 00 ucnpasku, kaoa je npumeheno 0a pumcku mekcm Huje y cknady ca geyoan-
HUM 00HOCUMA.

Kmwyune peuu: Buzanmuja, Iaj, Yanujan, Enanaeoza, Ilpoxupon, Bacunuka, ncmumyuyuje.

1. VBOJ

PemaxkTopy CpIiCKUX PaBHMX 30MPKI HUCY Ca3HAIba O PUMCKOM TIPaBy CTULIATU IPOY-
YaBarbeM OPMUTMHAIHYX IATMHCKUX TeKCTOBA PUMCKIX IIPaBHUKA, Bel Cy YiTau mIUXoBe IpuKe
IpeBOJie M IIpepajie 13 BU3AHTUjCKVX IPAaBHIX KOMIIanyja. Taksa, mocpefHa pelentija puMcKoT
IIpaBa, MICIIOJ/bIJIA Ce Y CpefboBekoBHOj Cpouju y Tpy pasiuduta Buja: 1) upekTHo mpesobeme
BIM3AHTHjCKMX TPaBHMX KOMITM/IAIIMjA Ca TPYKOT HA CPIICKY U IbUXOBA IPMMEHa Y CPefiH0BEKOBHO]
Cp6ujis; 2) mpyxBaTarbe M0je[YHIX MHCTUTYTA PUMCKOT IIPaBa, a/ii He IIPEeKO M3BOPHIX TATHHCKIX
TeKCTOBa Beh IIPeKO BIXOBUX IPUYKUX IIPEBOJA, ¥ 3) HENOCPELHO YHOIIEH e OjeJHIX WIAHOBA
13 BU3AHTUjCKIX 3aKOHA Y CPIICKO IIpaBo, Ipe csera y Jlymanos 3akoHuk. VI Maja je o ytuuajy
BI3AHTHjCKOT IIpaBa Ha CPefIbOBEKOBHO CPIICKO IIPaBO MICAHO JOCTA,” YMHM HaM Ce Jid je, Off TpU
HaBeJleHa BIIJIa, HajMarbe Taxbe oOpaheHo Ha IpMXBaTambe NojeAMHIX MHCTUTYTa PUMCKOT IIpaBa,
a heMo y 0BoM pajiy CKpeHy T Iaxkiby Ha wera. HaBemrhemo Tpu nmpumepa, Majia ¥x MMa MHOTO.

1 Peposuu npocecop IIpasHor dakyntera Yuusepsureray Hopom Capy y nensuju, e -mail: srdjansarkic@gmail.com

2 Bupern Cphan Ilapkuh, ,,Peneniuja rpuko-pumckor (Busantujckor) npasa y Cpbuju®, y, CpedrwosexosHo npaso y
Cpba y oznedany ucmopujckux uzsopa, 36oprux padosa ca HayuHoz ckyna oopxcaroz 19-21. mapma 2009, ypen-
Huy Cuma Fnpkosuh, Kocra Yasomxu (beorpay: Cprcka Akapmemuja Hayka n YMerHocTH, Ofie/berbe JPYIITBEHNX
HayKa, u3Bopu cprckor mpasa XVI, 2009), 2, Ham. 3; S. Sarki¢, A History ofSerhian Mediaeval Law (Leiden-Boston,
Brill, 2023), 23, note 64.
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2.1TPBU ITPUMEP

D, 1, 1, 1, Ulpianus libro primo institutionum: Iuri operam daturum prius nosse oportet,
unde nomen iuris descendat. Est autem a iustitia appellatum: nam, ut eleganter Celsus definit,
ius est ars boni et aequi (OHaj koju ce nocsemuo npasHum nocrosuma mpeba Hajnpe 0a 3Ha
0daksie nomude HA3Ué NPaso; HA38aHo je, Oaxse, npema npasou, jep kaxo je Llens® neno
npomymauuo, npaso je semmuna 0006poe u jedHaxoe)*.

BusaHTHjCcKH IPaBHULH KOjH Cy ¢ Kpaja IX Beka cacraBsbaii Bacuimke® caxero cy
M3BYKJIM CYIUITHHY YJINHjaHOBE Ae(UHHUIM]E 1 OBAKO je IpeBer Ha Tpuku: ‘O vOLog Ao
TG S1KOooVYN G AVOLOTOL EGTL YaP VOLOG TEYVN ToD KaAoD Kol icod ([IpaBo [3akoH] ce
npema Ipasiy Ha3uBa; MPaBo [3aKoH] je, Jakie, BeITHHA 100por u jeaHaxor). Huje teniko
YOUHUTH Jia Cy PefaKTOpH Bacuinka TaTHHCKH TEPMUH 1us IIPEBEIIM IPYKUM H3Pa30M VOLLOG
(3aKkoH), yuMe je YammjaHoBa apryMeHTaIlHja ius — iustitia M3ryOuia cBOj MpaBH CMHCA0.’

PyMcka paBHa JOKTpPYHA je IeTa/bHO pa3pajiia M pasrpaHNdMIa ojMoBe Ipasa (ius)
1 3aKoHa (lex), mTo ce MOXKe CaryejaTi y MHOTOOPOjHNM (parMeHTIIMAa 13 fle/la PUMCKUX IPaB-
H1Ka.® Anv MsIyIesa 1a Ta pasnnKa BUSAHTHjCKUM IIPaBHUIMMA Huje OWJIa jacHa jep OHM ¥ 32 ius
11 3a lex KOpUCTe YBeK MCTY U3pas - VOLOG (3akoH). 300r Tora HaM Huje yBeK CacBUM jacHO fja i
BM3AHTHjCKM IIPABHMK MIC/IY Ha IPaBo (ius) uim Ha 3akoH (lex), kafa yrorpe6basa ped VOpoG.
OcnM Tora, apryMeHTaImja pUMCKIX IPaBHUKA Y TPYKOM IIPEBOAY, 300T jerHOCTpaHe ymoTpebe
u3pasa vOLoG, IOHeKaj Iy CHary.

Kana je cBeroropckn Mmonax Maruja Biactap y ¢opmMu HOMOKaHOHA cacTaBJbao
cBojy Cunrarmy (X0vtoypo),” mpeyseo je HaBeeHH OIoMaK U3 Bacuinka 63 HKaKBHX
n3mena.'? [punukom npesolerba CHHTArMe Ha CPIICKOCIOBEHCKH, PEAAKTOPH KOje je ap

3 Iuventius Celsus Titus Aufidius Hoenius Severianus, ncTakHyTH IpaBHIK, CUH HCTOMMEHOT IPaBHUKA I, Ka0 I

HeroB oTal, npunajaxuk IIpoxyneancke mxone. Bpumo je Gpynkuujy nperopa 106. unu 107. ropyse H. €. ¥ yIpaBHU-

ka posuHIja Tpakuje n Asuje (ganauma Mama Asuja). 3a Braje apa Xaapujana nocrao je wias [lapckor caBera

(Consilium principis), a 3ajefHO ca IfapeM [eINO je JOCTOjaHCTBO KOH3y/Ia 129. rogune. Hajsehu 6poj ognomaka us

HeroBux jena (ykymHo 144) cabpano je y XXXIX kwusu Jycrunujanosux Digesta. Bupern ogpenuuny ,,Iuventius

Celsus“ (Tony Honoré), in The Oxford Classical Dictionary, edited by Simon Hornblower and Antony Spawforth

(Oxford University Press, 2003), 792, ca CIICKOM TUTepaType.

4 D.IL L1

5 Bacunuxe umn Bacunuxa (t& Baot\ikd, ,iapcku 3akonu*), uspas koju ce kopuctu of XI Bexa a 61 03Hau1o

06MMHY 30MPKY 3aKOHA II0Jle/beHY Y LIeCT TOMOBA 1 le3fieceT Kibura. Bacunuxa je sanodera sa pmage Bacunujal, a

3aBpIleHa 1 00jaB/beHa y IpBUM rofnHama snajasuHe Jlaa VI Myzpor, moxxaa Ha boxuh 888. Bugetu ogpennuiy
»Basilika“ (Andreas Schminck), in, The Oxford Dictionary of Byzantium, Editor in Chief Alexander P. Kazhdan (New

York - Oxford: Oxford University Press, 1991), 265-266.

6 Bas. I, 1,1, Basilicorum Libri LX, series A, volumen I, textus librorum I-VIII, ed. Herman Jan Scheltema et

Nicolaas Van der Wal (Groningen, 1955), 15.

7 Jla cy rpuKy pejakTOpyu TATUHCKYU U3Pas ius npesenn ca dikn (paso), oja 61 YmujaHoBa apryMeHTanuja n y

rpukom mpesopy (Sikn - Stkatoodvn) 61ma yoenmpusmja.

8 O ToMe mocToju orpomMHa uTeparypa. CaxeT mpyKas CBUX TUX CXBaTarba , Ka0 U CIMCAK PajjoBa HA Ty TEMY fiaje y

nac AuTyH Manenunay Srdan Sarki¢, Antun Malenica, Pravne teorije i institucije antike (Novi Sad: Pravni fakultet,

Centar za izdavacku delatnost, 2004), 185-221.

9 Cunmaema je rpuKa ped K0ja 03Ha4yaBa, CacTaB, KIbUTY M/IH 30MPKY KAHOHCKOT ITPaBa. Y CaBPEMEHOM IPYKOM je3UKy

CuHmMazma je u3pas Koju ce KOPIUCTH 3a yCTaB, a/M ¥ 3a BOjHe jefuHuLe. Bugern ogpenunny ,,Syntagma“ (Alexander

Kazhdan), in, The Oxford Dictionary of Byzantium, 1995.

10 Tedpytog PaAAng, Mixan ITotAfig, Matfaiov to0 BAaotapéws Zovrayua kati ototyeiov, Ev ABfvaig 1859

(reprint Athens: Kassandra M. Grigoris, 1966) , 400.
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Jyman 3axyuo HUCY ynopehuBaiu rpuKd TEKCT ca JJATHHCKUM OPUTHHAJIOM, T1a j€ TaKO
Y CPIICKOj Bep3Hju YJIIUjaHOB TEPMUH 1US IIOCTAO0 3aKOH: ZAKOHA OTh MPABALI HMEHOBA CE,
T€CTh BO XKITPOCTh ACEPOMOY H PABHOMOY. !

3. 1PYT' IIPUMEP

Gaius, Institutiones I, 9; Tust. Inst. I, 3; D. I, 5, 3: Et quidem summa divisio de iure
personarum haec est, quod omnes homines aut liberi sunt aut servi (Ca mienumira cra-
TYCHOT ITpaBa OCHOBHA I10/IeJIa je Y TOME IITO CY CBH JbY/IH HIIH CII000IHHU WK POOOBH). !

Oga, 1o6po no3nara ['ajeBa moxena jpynu, npuxsahena je y Emanaroru (rpuku
‘Enavayoys, ,,[loBparak Ha ctBap®, uin npaBuiHuje Eicaywyn tod vopov, ,, YBoa y 3aKoH"),
BH3aHTH]CKO] TIPaBHO] 30HPIIH, 3a110ueToj 3a Biajae napa Bacwmuja I (867-886), a moBp-
IIEHOj Y BpeMe HeroBor cuHa u Hacieanuka Jlasa VI Mynpor (886-912), 886 ronune."
I'puku tekct macu: TV TpocOT®V dKpa daipecic éotv adt: 6Tl T@V AvOpdT®V oi
pév giov ElevBepot, oi 6¢ dodAoL.'* Maruja Binactap nmpuxBarno ra je 10CIOBHO,"” 10K
Y CPIICKOCTIOBEHCKOM IPEBOAY OH ITACH: k6ae anub kpantieie paszpkaetie, ce kcTh mKo oTh
YAOBEKK OBLI OYEO COVTh CBOBA HhI, OEhI K€ PABhI. '

Ha nu je Maruja Bracrap 610 cBecTaH Jia HaBeJeHa Mojelia JbYIH He OJIroBa-
pa MmpuJIMKaMa 4eTPHAEeCTOr BeKa, TEHIKO je pehiu, anu y CHHTarMu Hauaa3uMo Ha jOLI
JeIHO pa3iukoBame. Y mpBoj miaBu cactaBa Y (Y), y KpUBHYHO] OJPEI0H O KAXKHaBamby
OHUX KOjH Cy HEKOME HAYMHUWIIU yBpeay cToju: TakBu, ako Oy/y MOIITEHHU, MM Ja Ce Ha
BpEMe 3aToue U J1a MM ce 3a0paHu HeKa paama; ako Jid Oymy cio0omHu anu cedpu, aa
ce Omjy manuiama; ako Oyxy poOOBH Ja ce Omjy OMueBMMa | Jia ce Tpefajy rocmoaapy (ol
towo¥10t, 1| TG Kapov Eopilovtal, | Tvog KoAvovTal TPayHaTtog EvTiotl dvieg: &l 08
ELev0epor pdv elev, enteleic 8¢, pomaiiovran- €1 8& Sodlot, ppayyehlduevor, T Seomdt
0odid0VTOL; TAKORH HAN HA BpEMe ZATAKAIOTK ¢, HAM HEKBIK BRZBPAHIAK €€ BELITH, NOVTEH HU
COYLLITE; A€ AM CEOBOAHH OYEO EOYAOYTh, CEBPH 2KE MANMLAMU AA BHIEHKI BOYAOYTh; ALlIE AW paBH,
BHYEEH BHIGMAI FOCMIOAHHOY AA OTAAKTh Ae).”

11 Mamuje Bracmapa Cunmazmam, A36y4un 360pHIK BU3AHTU]CKIX IIPKBEHMX I IP)KABHMX 3aKOHA I TIPaBUIIA,
CTIOBEHCKN TIpeBof] BpeMeHa [lymnranosa, nsgao Crojan Hoakosuh (beorpas: Cprcka Kpamescka Akagemuja, 1907),
421. Bupetu u Srdan Sarki¢, ,Népog et zakon dans les textes juridiques du XIVe siécle®, Byzantium and Serbia in

the 14™ Century (Athens: National Hellenic Research Foundation, Institute for Byzantine Research, International

Symposium 3, 1996), 257-266, u ,N6p06, lex, 3akon: opeko, 3Hauema, fepunnimje’, 360pHux Mamuue cpncke 3a

knacuute cmyouje 7 (2005): 49-64.

12 TajeB TeKCT HaBefieH je IpeMa usfamy u npesony Obpapa Cranojesuha, Gai Institutiones, I'aj Mincmumyyuje

(beorpaz: 3aBop 3a yybennxe, 2009), 30, 31.

13 Srdan Sarki¢, The Influence of Byzantine Law in East Central Europe®, in, Lectures on East Central European

Legal History, edited by Pal Sary (Miskolc: Central European Academic Publishing, 2022), 43-44.

14 Epanagoge legis XXXVII, 1, ed. Ioannis et Panagiotis Zepos, Ius Graecoromanum (Athina 1931, reprint Aalen

1962), vol. II, 347. Mapa cy IaTMHCKY ¥ TPYKY TeKCT TOTOBO MEHTUYHN, pas3nuKa UIaK mocToji. [aj kaxe: ca ere-
oumima cmamycroz npasa 0CHO8HA n00e/aA je, 0K y TPUKOM TEKCTY YUTAMO ONUina no0ea C6ux nuuya je...

15 Mapame PaAAnG, IotAg, 236.

16 Visgamwe Hosakosuh, 249.

17 Uspame PaAAng, Ilothg, 481; nsgame Hosakosuh, 509-510.
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Omromax mokasyje aa ce Mel)y cmoOomHIMa ipaBH jacHa pas3nuka m3Mel)y mosmarrhe-
HOT' CTajie’ka KOjU Halll U3BOP Ha3MMa MOIITEHUMA (EVTULOL, NovTeH HH) U HEKOT HUXKET
cTaje’xa Koju ce Ha3uBajy ceOpH (EVTEAEIC, ceBpH), Y 3HAUCHY ,,IIPOCTH ™, ,,HeBasbaIn .8
TaxBa mozgena c1000JHOr CTAHOBHUINITBA OpakaBalla je PeasHe OZHOCE Y CPEeIHOBe-
koBHO] CpOHju U MO3HATA je CPIICKMM MPABHUM CIIOMEHHUIIMMA. J[yIIaHOB 3aKOHUK y
YUTaBOM HU3Y WwiaHoBa (53, 55, 85, 94, 106) mpoTuBcTaBsba cebpa BIacTeNuHy (IpUmaI-
HUKY ITOBIAITNEHOT ¢JI0ja), aJli Ce Ta pa3jinKa HajOoJke BUAN Y WIaHy 85, KOj! poTHcyje
Ka3He 3a 60ryMmICKy nponaranay u Benu: 1 ko pede 6a0yHCKy ped, ako Oysie BIacTeInH
na miata 100 nepnepa, ako ju Oyne cebap aa ruiatu 12 neprnepa u aa ce Ouje mTanoBu-
Ma (M KTO peue BABOVHCKOY prlub, AKO BOYAE BAACTEAMHK, AA IIAATH (. NIEP’IEPh. ALIE AH BOVAE
CEBpPh, N4 NAATH .ET. Nep’Neph U Aa ce Buic cTann)."”” Basba Hanomenytu na camo y [puspen-
CKOM Tpernucy, kora je Ctojan HoBakoBuh y3e0 ka0 OCHOBHILY 3a CBOj€ M3/1am-¢ 3aKOHUKA,
YUTAMO YMECTO aKo Ji Oyzie cebap (aiie an EOVA€ ceBph), PEUH aKO JIM He Oy/1e BIaCTeINH
(ako an ne soyak BracThANHK).?

4. TPERhU ITPUMEP

Gaius, Institutiones II, 227: Lata est itaque lex Falcidia, qua cautum est, ne plus
ei legare liceat quam dodrantem. Itaque necesse est, ut heres quartam partem hereditatis
habeat ([loner je, crora, @anunnjes 3aKoH, KOju mpeBulha qa ce MOXe JIerHpaTy HajBU-
1€ TPU YeTBPTUHE. TaKo je HACIeIHUK MOPA0 JOOHMTH jeHY YeTBPTUHY HACIeACTRa).?!

lopuue 40. npe Hamre epe, y Bpeme PuMcke pemyOnuke, JOHET je 3aKOH KOjH je
mpeMa cBoMe mpeiaraqy noomo ume Lex Falcidia (Qankuamjes 3akon). [Ipema oxpen-
0amMa TOr 3aKOHA HHUje Ce MOIJIO JISTUPATH BUILE OJf TPU YETBPTHHE UMOBUHE, OJJHOCHO
3aKOHUTOM HACJICAHUKY je MOpaja Ja npunaaHe 0ap 4eTBpTHHA HaciencTa. Y Jycrtu-
uujanoBoj Hoeenu XVIII, 1 u3 536. ronuHe mpomnucaHo je aa Taj Aeo Mopa Ja U3HOCH
jenny TpehnHy Hacle[CTBa aKo OCTAaBUIIAIl UMa JI0 YETHPH JIETETa, a TIOJIOBUHY aKo uMa

18 O sHauewmuMa peun cebap upetu Stojan Novakovic, ,,Die Ausdriicke sebrs, poH’tens und morop’uina in der
altserbischen Ubersetzung des Syntagma von M. Brastares, Archiv fiir slavische Philologie 1X (1886), 521-523;
Vladimir Mazuranié, Prinosi za hrvatski pravno-povjestni rjecnik (Zagreb: Jugoslavenska Akademija Znanosti i
Umjetnosti, 1908-1922; pretisak Zagreb: Informator, 1975), 1295-1296; Petar Skok, Etimologijski rjecnik hrvatskoga
ili srpskoga jezika, uredili akademici Mirko Deanovi¢ i Ljudevit Jonke, suradivao u predradnjama i priredio za tisak
Valentin Putanec (Zagreb: Jugoslavenska Akademija Znanostii Umjetnosti, 1973), knjiga III, 210. Bugetn n ogpenuuiy
»Cebap” (Page Muxamunh), y, Jlexcuxon cpnckoz cpedrwee sexa, npupepunu Cuma hupkosuh u Page Muxamunh
(beorpaz: Knowledge, 1999), 659-660.
19 Hukona Pagojunh, 3akonuk yapa Cmegpana Jywana 1349. u 1354 (Beorpapn: Cpucka Akagemuja Hayka un
Ymernoctu, 1960), 59; 3akonuk yapa Cmepana Jywana, kwuea I, Cmpywku u Amorcku pyxonuc, YpefHuK
Mexwmep berosuh (Beorpap: Cpricka Axagemuja Hayka u YMeTHOCTH, Ofje/betbe APYIITBEHIX HayKa, I3BOPI CPIICKOT
npasa [V, 1975), 106, 184; Hophe bybano, Jywanos saxonux (beorpay: 3aBop 3a yyubennke, 2010), 92.
20 3axonuk Cmegana [Jywana, yapa cpnckoe 1349-1354, na Hoso usgao n objacuno Crojan Hosaxosuh (Beorpap
1898; dorotumcko usgame beorpan: Tupuka, 2004), 67; 3akonux yapa Cmegana Jlywana, xrwuea 111, Baparwcku,
Ipuspencku, Huwamosauku, Pakosauku, Pasanuuxu u Copujcku pyxonuc, Ypeguniu Mutap [emnkan, Vpena
I'punkar-Pagynosuh, Muogpar Josianh (Beorpas: Cpricka Akagemuja Hayka n YMeTHOCTH, Ofie/berbe JPYIITBEHNX
Hayka, M3Bopy cprickor mpasa IV, 1997), 122.
21 Uspame Cranojesuh, 174, 175.
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BHIIIE 071 YeTupH jietera.”? Pepakropu [IpoxupoHa, BU3aHTHjCKe MpaBHE 30MpKe ¢ Kpaja
IX mu ¢ mouerka X Beka,” npuxsariiii cy JyctuaujaHoB rporuc (Porkidiog Eotv dypt
pev &’ maidwv o Tpitov péEPog TG Kabapag VTOCTAGEWS, TAEWOVOV 0& dVI®V TdV TaidwV,
T0 HLLIGVL; CPIICKOCIOBEHCKH NPEBOJL: Pazpkaieiie kcTh, A0 veTEepa oygo AKTIM, TpETia
VECTh YHCTAO MMEHIA, MHOKAHILEM Ke coyliems AkTemn nonokHHA),* KOjH je 3anpaBo H3Me-
HHUO onpende crapor PankuaujeBor 3akoHa, anu cy normasibe X XXII (canpxu getnpu
naparpada) umak HacaoBu [Iepi paikidiov (O dankuanjn). Cprcku npeBoxnonu [Ipo-
XHPOHA Cy OBOM IOIMIaBIbY Jaju HaciaoB O 1eou (6 pagakarein), CXBATHBIIH IIPABUITHO
Ca/Ip>)KUHY Torassba (1e0ba MMOBHHE, TauHKje, 3a0CTaBITHHE).” Tako je mpBOOMTHO
JMYHO MME Mpesiarada 3akoHa, TIOCPEHOM PELENInjoM, OCTAI0 CHHOHUM 3a 1e00y
MMOBHHE T10CJIE CMPTH HEKOT JIMIIA.

5.3AKJbYHAK

Hasepeny npumMepu oKa3yjy oco6eHOCTH pelieNnIiyje pUMCKOT IIpaBa y CpefibOBEKOBHOj
Cp6uju. [la 61 ce 0Ha y OTIYHOCTY IIPOYYNTIA CMATPaMO fia je Hajoo/bI Iy T UCTPKUBabE II0je-
AVHAYHMX MHCTUTYTA ¥ TOCMATpabe IbUXOBe TpaHcopMaliuje Off PMMCKOL, IIPeKO BI3aHTHjCKOT
J10 CPebOBEKOBHOT CPIICKOT IIpaBa. JJoOpy OCHOBY 3a OBaKaB METOJ IIOCTABHO je jom raneke 1928.
ropuHe Anexcanziap BacubeBud CoroBjeB y €B0joj JOKTOPCKOj paclipaBy 0 3aKOHOaBCTBY Cre-
¢ana [Jymana.*® Majpia je Be/mKy HayYHMK 00jaCHIO I'PYKO-PUMCKO OPEK/I0 MHOIUX IIPaBHIX
ycraHoBa Koje ce cpehy y cpenmwoBexoBHOj CpoOuju, OH y CBOjUM UCTpaXKUBambUMa HUtje IPaTIo
BIXOBY TpachopMaIujy Off PUMCKOT 10 CPIICKOT IIpaBa, Beh 11X je MocMaTpao y OKBUPY MOjeAMHIX
rpaHa npasa. CTora cMaTpaMo Jia IIpef HallliM IPaBHUM MCTOpMYApMMa jOII YBEK CTOjI 3a/ia-
TaK Jla MICTINTA]y II0jefIIHAYHO CBE MHCTUTYTe PUMCKOT IIpaBa Koju ce cpehy y cpefirhOBeKOBHOM
CPIICKOM IIPaBY 1 fia Ipo6ajy f1a yIBPJeE y K0joj MepM Cy Te yCTaHOBe O1le y CKIIAfy ca CPICKIM
00119ajHIM [IPaBOM ¥ IpUJIIKaMa y CpefboBekoBHOj Cpouju.

22 Tust. Nov. XVIII, 1.

23 He moctoju carnacHocT Meby ucTpaxusaumma Kaja je Tauso jouet IIpoxupon. Buneru Sarki¢, A History of
Serbian Mediaeval Law, 18, note 45.

24 Procheiron XXXII, 1, ed. Zepos II, 188; CprickocrmoBercKu Tekct npema nsgawy Huhudopa [yunha, ,Mopadka
Kpmunja®, Krouscesnu padosu 4 Beorpap, (1895), 353; mpema usnamwy Muogpara I[lerposuha, 3axornonpasuno unu
Homoxkarnon Ceemoza Case, Vnosuuxu npenuc 1262. z00una, pomomunuja (fopwu Munanosa;: [ledje HoBuHe,
1991), mucr 305 6.

25 Uspamwe Jlyunh, 353; usgame Ilerposuh, 305 6. Tpeba, mehyrum, mpumerntu fa cy cprcku npesopyonu Cur-
mazme Matuje Bracrapa nacmosumu cacras ® - 1, O ¢pankuouju (O falkidii), omHocHo fa cy sagpskanu rpuku uspas
pankuouja (nspawe Hosakosuh, 512).

26 Anekcanpap Cornosjes, 3akonodascmeo Cmegpana Jywana, yapa Cpba u I'pka, beorpan 1928 = Knacuyu
Jyeocnosernckoe npasa, krwuea 16 (beorpan: Cnyx6enu muct, 1998), 307-561. Bugern u Cphan Hlapxuh, ,0coberno-
CTH pelenyje 'PYKO-PUMCKOT IpaBa y cpefwboBekoBHOj Cpouju (mompunoc Anekcanipa Bacumpesnda Conosjesa),
125 200una 00 poherwa Anexcandpa Bacumwesuua Conosjesa, ypenunuu 3opan Mupkosuh, Huna Kpibpauus
(beorpap: IlpaBuu daxynrer, bubnmmoreka ,360puumu, 2016), 103-110, moce6Ho Ham. 21.
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INSTITUTES OF ROMAN LAW IN MEDIAEVAL SERBIA

Srdan Sarki¢”’
Faculty of Law, University of Novi Sad

Summary: The Roman law was adopted in Mediaeval Serbia in an indirect way, i. e. through
translation of Byzantine laws and legal miscellanies. Original Latin texts of Roman iurisconsults
are not used in the process of reception but instead only the Greek translations served the
purpose. Therefore Serbian translations include certain departures from the original which
sometimes even change the meaning of the original Roman text. That phenomenon was a
result of particularities of Greek and Roman legal terminology as well as of specific elements of
Greek and Latin languages. Serbian translators have used and followed the Greek translations
and not the Latin originals. Consequently, according to the author of the present contribution,
the best method for studying the reception of Roman law in Mediaeval Serbia is to consider
specific legal institutes and their transformation, beginning with Roman and continuing,
through Byzantin (Graeco-Roman) to Serbian Mediaeval Law. The author gave three examples:

1) Ulpian’s thought that law (ius) was derived from justice (iustitia) since law is the art of
good and equality (D. I, 1, 1);

2) Gaius’ distinction in the law of persons that all men are either free of slaves (Gaius, Inst. I,
9; Iust. Inst. I, 3; D. I, 5, 3);

3) Lex Falcidia, promulgated in 40 BC, providing for a maximum of three quarters of a person’s
estate to be bestowed as a legacy, entitling an heir to a least a quarter of the inheritance
(Gaius, Inst. II, 227).

Keywords: Byzantium, Gaius, Ulpianus, Epanagoge, Procheiron, Basilika, Institutiones.
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THE RIGHT TO LIFE AS A BASIC HUMAN RIGHT-
A DIFFERENT PERSPECTIVE FOR NASCITURUS

Malina Novkirishka-Stoyanova'
Faculty of Law, University of Sofia “St.Kliment Ohridski”

Abstract: Article 3 of the Universal Declaration of Human Rights and Article 2E of the Euro-
pean Convention for the Protection of Human Rights and Fundamental Freedoms provide
that everyone has the right to life and no one shall be deprived of their life intentionally save
in the execution of a court sentence or in the circumstances exhaustively listed in these inter-
national acts. This concept is also developed in the European Court of Human Rights case
law in Strasbourg.

It is assumed that the right to life is related to the acquisition of legal status, which in modern
law is the moment of birth. The interpretation of this right is presented in relation also to the
concepts of classical Roman jurisprudence, which offers some rational solutions to overcome
the problems associated with recognizing the child’s existence in utero and protecting its inter-
ests until the moment of the birth of nasciturus. Some decisions of the European Court of
Human Rights are presented about the Roman legal concept in the maxim ,,Nasciturus pro
iam nato habetur quotiens de commodis eius agitur*.

Keywords: Universal Declaration of Human Rights, European Convention for the Protection
of Human Rights and Fundamental Freedoms, right to life, subject of law, a human embryo,
nasciturus.

1. INTRODUCTION

The year 2018 marked the 70" anniversary of the Universal Declaration of Human Rights
adoption by the UN General Assembly on 10 December 1948. The next year marked the 70™ anni-
versary of the creation of the Council of Europe on 5 May 1949 in London. Further, 2020 celebrated
the 70th anniversary of the Convention for the Protection of Human Rights and Fundamental
Freedoms (abbreviated as ECHR), adopted in Rome on November 4, 1950, and ratified by a law
passed by the National Assembly on June 31, 1992, enforced for the Republic of Bulgaria on Sep-
tember 7,1992. This gives us reason in 2022 to mark the three decades of our country’s accession
to the Convention and to the fundamental values provided therein and underlying the modern
protection of human rights.

1 Full Professor, Faculty of Law, Sofia University “St.Kliment Ohridski”, Bulgaria, e-mail: mnovkirishka@abv.bg
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These acts form the basis for many reflections on the path walked so far but also on the
perspectives for comprehensive legal protection and effective practice regarding the protection of
human rights. I would not like to go into the depths of this matter from a dogmatic point of view.
Driven by a particular scientific interest I could only go as far as to draw some historical angles to
Antiquity to remind us that the primary source of communication between peoples and respect
for the human person is not a creation of modern times. Both in the past and our day and even
at this very moment of the current scientific conference we bear witness to serious human rights
violations both in Europe and worldwide.

This paper focuses on the right holding the topmost place in the cited fundamental instru-
ments on the protection of human rights — the right to life. It is provided for in Article 3 of the
Universal Declaration of Human Rights and respectively in Article 2 of the ECHR. Ordinarily,
its interpretation relates to the prohibition of one person killing another. The taking away of
human life is admissible only as part of a lawful sentence, legal self-defense, lawful arrest, or in
the prevention of a lawfully detained person from escaping custody as well as in legal actions for
the prevention of a riot or mutiny. It is part of a number of other international instruments and
charters, in addition to a significant amount of case law in the European Court of Human Rights
(ECHR or ECtHR) in Strasbourg.

By common assumption, the right to life originates with the acquisition of legal personal-
ity, which in modern law originates at the time of birth. This right, however, shall be interpreted
in an adequate manner and with reference to the human being at the embryonic stage of devel-
opment. Modern law faces a great number of questions by issues such as assisted reproduction,
surrogate motherhood, abortions, sterility, fertility promotion, and protection of pregnant women
and mothers, among others.

This right relates also to other rights. They constitute a further development of the right to
life in terms of its protection in the various spheres — personal, family, political, religious, economic,
and social life, freedom and personal inviolability, security, fair trial, restriction laws, etc. In this
sense, Article 4, para. 1 of the Constitution of the Republic of Bulgaria also proclaims the principle
of the rule of law, and para. 2 provides as follows: “The Republic of Bulgaria shall guarantee the
life, dignity, and rights of the individual and shall create conditions conducive to the free develop-
ment of the individual and of civil society”. It is my observation that most modern constitutions
of democratic countries contain similar provisions.

Yet what is it that we understand by “the right to life”? The answer to this question is miss-
ing in the legislation both on a national and international level. Ethics and philosophy define life
as a value and relate it to existence and consciousness. Medicine has specific criteria for defining
life as a process, its different stages, and conditions; respectively, it interprets the right to life more
narrowly as the right of the patient as well. Biology defines life as a property distinguishing objects
performing biological processes from those that do not, as a characteristic distinguishing active
organism from inorganic matter. Bioethics introduces new concepts about life in combination
with the knowledge of the natural, humanitarian, and social sciences. Where there are more than
100 definitions of life based on different criteria and defining different positions to its essential
attributes even with reference only to the human being it is difficult to build a general concept.
This affects the differing concepts about the beginning and end of human life, which transcend
the general understanding and definition of the moments of birth and death.
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All of this is of utmost importance both when it comes to the characteristics of the right
to life and to determining the point at which this right is recognized as existent and, respectively,
protected.

Art 6, para. 1 of the International Covenant on Civil and Political Rights provides that: “Every
human being has the inherent right to life. This right shall be protected by law. No one shall be
arbitrarily deprived of his life” This provision corresponds to the rules of civil law concerning the
definition of the human person - the status of persons, legal personality, and person/ personality.

On reviewing the used terminology in the different languages, however, the broader use of
the civil-law term “person” and “personality” is not indisputable.

The text in English is ,,Art.6, 1. Every human being has the inherent right to life. This right
shall be protected by law. No one shall be arbitrarily deprived of his life.“

In French: ,,Art. 6.1. Le droit a la vie est inhérent a la personne humaine. Ce droit doit étre
protégé par la loi. Nul ne peut étre arbitrairement privé de la vie®

In Spanish: ,, Art. 6. 1. El derecho a la vida es inherente a la persona humana. Este derecho
estard protegido por la ley. Nadie podra ser privado de la vida arbitrariamente.”

In Italian: ,Art. 6.1. Il diritto alla vita & inerente alla persona umana. Questo diritto deve
essere protetto dalla legge. Nessuno puo essere arbitrariamente privato della vita.”

In German: ,,Art. 6.1. Jeder Mensch hat ein angeborenes Recht auf Leben. Dieses Recht ist
gesetzlich zu schiitzen. Niemand darf willkiirlich seines Lebens beraubt werden®

In Russian: ,,Cratbs 6.1. [IpaBo Ha X13Hb €CTb HEOTbHEM/IEMOE IIPABO KaXK[OT'0 Y€TI0OBEKA.
9To mpaBo oxpaHAeTcA 3aKoHOM. HIKTO He MoxkeT ObITh IIPOM3BO/ILHO JIMIIEH JKU3HIL

In addition, the problem gravitates around the concepts of a human being, person, and
personality, based on the Latin persona, which is also not always and unequivocally perceived as
a subject of law.

2. THE HUMAN EMBRYO AS AN OBJECT OF PROTECTION
IN INTERNATIONAL AND NATIONAL LAW

Article 2 of the European Convention uses the pronoun “every” which, on the one hand,
refers to all human individuals. However, in view of the modern development of medicine, biol-
ogy, and technologies and considering the religious and philosophical views, concepts of social
psychology, etc., the legitimate question arises as to how far this term refers only to the born and
living human beings or to embryos as well. This in turn also leads to the legal aspects of determin-
ing the beginning of human life.

Civil sciences influenced by the German pandect doctrine are clear: legal personality origi-
nates at the time of birth; therefore, the right to life also originates at the moment of birth. This
concept, however, needs urgent revision, even more so, as the provisions of the international instru-
ments cited above allow the protection of life to apply to the human embryo.

One of the reasons for not reaching absolute recognition of the embryo’s legal personality
bears relation to the pregnant woman’s right to abortion and the heated discussion still relevant
today, about the essence and the legal meaning of abortion — an act of homicide or a medical
manipulation, the woman’s right to making her own decisions about her personal life, making

47



Malina Novkirishka-Stoyanova

her own and independent decision about whether or not to be a mother, etc. On the other hand,
the question arises as to whether inducing an unwanted abortion by a pregnant woman is merely
harmful to her health and causes emotional trauma or causes death to the fetus as well. These
issues I will address in the lines below.

Along with this principled and fundamental position, due to a number of humane but also
legal arguments, the embryo is granted certain rights, mainly of a proprietary nature. Pursuant
to Bulgarian legislation, Article 1 of the Persons and Family Act provides that: “Each person shall
acquire the capacity to assume rights and obligations as of the time of birth”” i.e. the legal person-
ality is tied to the fact of birth.

Derogations as to the conceived but unborn child are just a few. The Succession Act (art.
2, para. 1) and the Local Taxes and Charges Act (art.32, para. 4) provide that the conceived child
acquires rights at the time of opening the estate only if it was born alive and viable whereas the
two requirements occur cumulatively. This fiction is considered the main derogation from the
legal-personality regime, occurring as of the time of birth. It, however, triggers a serious discus-
sion about the medical and legal determination criteria of the time of birth, though they are more
related to the criteria for the characteristic of “viability”. The different legislations adopt a different
deadline for determining it — an hour, a day, or more®.

Art. 64 para. 1 of the Family Code allows for considerations such as social equality and
humanity, regarding mostly everyday situations (especially disease), where the child’s father, who
is not married to the mother, may not live to the time of the child’s birth, that he may acknowledge
and legitimize the child as his own with all inherent implications for his succession’.

Along with these provisions in Bulgaria, there are assisted reproduction laws, pregnancy and
birth medical standards, etc., wherein the human embryo referred to as a fetus is not considered
a subject of law at all, although in certain cases the fertilized ova are considered as belonging to
the parents, i.e. the right to ownership is implicated*.

2 On Bulgarian legislation, see IIABJIOBA, M. I'paxxgancko mpaso. O6ma gact (Civil Law. General Part), C., 2002,
c. 236, who considers that on condition that the child is born alive and the birth is complete, the length of the child’s
life is irrelevant and the requirements for viability serve only the purposes of succession law. To this effect, see also
TAJDKEP, B. Tpaskpancko npaso Ha HPB, O6ma act, gan 11, 2 usganne, C., 2001, 33-34. The fiction is considered in
more detail in 3akon 3a HacnencTBoTO. Hayunonpuoxen komenTap. [Ipo6neMit Ha IpaBoNpyIaraHeTo. AHaIN3 Ha
cpaebuara mpakTuka. Hopmarusen texct (aBropu IAHKOBA, 1., MATEEBA, E., MAPKOB, M., [IETPOB, B., TAHEB,]I.,
TEOPITMEB, I1.), C., 2016, 44-45.

3 The acknowledgement of paternity has a suspensory effect if the child is born alive whereas it is also necessary to
establish that the identity of the child as a fetus matches that of the child born. See HEHOBA, JI. CemeitHo mpaBo, Kuura
I1, C., 2010, 96-97; MATEEBA, E. Cemeitro npaBo Ha Perry6nuka bparapus, C., 2010, 356-7; Cemeen kopexc. [Tpuosxen
koMeHnTap. [Ipo6emy Ha IpaBompuIaraHeTo. AHaIN3 Ha chieOHara mpakTuka. HopmaruseH Texct (aBTopu [JAHKOBA,
I1., MAPKOB, M., CTAHEBA, A., TOIOPOBA, B., IIETPOB, B., BAJIEBCKA, E., MUYEBA, B. ), C., 2015, ¢. 261 n cr.

4 See Hapen6a Ne 28 ot 20 ronu 2007 1. 3a IIfHOCTH 10 ACUCTUPAHA PENPOAYKINA M3afieHa oT MUHUCTEPCTBOTO
Ha 3fpaBeomasBanero (O6u. [IB. 6p.55 ot 2007r., u3m. JI1B. 6p.44 ot 2011r., [IB. 6p.58 o1 2011r.) and the approved with
it medical standard on assisited reproduction in addition to the conditions and procedure for ova, spermatozoa and
zygotes taking, positioning, expertise, processing, storing, blocking, withdrawing, eliminating, etc., for the purposes of
assisted reproduction. See Hape6a Ne 12 ot 21 1oy 2014 1. 3a yTBbprk/laBaHe Ha MEAMIMHCKM CTAaHAAPT “aKyLIEPCTBO
M TMHEKONMOrus , M3fjafieHa oT MuHucTepcTBOTO Ha 3npaBeonasBaneto (O6H. [IB. 6p.66 ot 2014r., otm. [IB. 6p.106 oT
2014r., Bp3cTaHOBEHO HeiicTBIe ¢ Pemrenye Ne 11894 ot 07.11.2016 1. Ha BAC - [IB, 6p. 22 ot 2017 r., n3m. [IB. 6p.22
ot 2017r) u MeAUMIMHCKY CTaHAAPT IO aKyuepcTBo u ruHekonorus ot 2018 r. The cited regulations define “a living
fetus” as that which shows signs of blood circulation; “conceptus (a product of conception)” - as an organism result-
ing from the fusion of a male and a female gamete that is “an embryo” up to and including 10 complete gestational
weeks, “a fetus” - from the 11 week of gestation until birth, and “birth” is defined as complete fetus (i.e. fetus and

48



Conference proceedings / Zbornik radova / 36opaux pagosa

Beyond any doubt, the progress of medicine, biology, and technologies imposes a new
treatment of the human being, including at the embryonic stage of development. In this respect
to consider are the provisions of the Convention for the Protection of Human Rights and Dignity
of the Human Being in connection with the implementation of the achievements of biology and
medicine, also known as the Convention on Human Rights and Biomedicine or Oviedo Convention
(Council of Europe Convention on Human Rights and Biomedicine of 4 April 1997). The provi-
sions therein step on the regulations of the Universal Declaration of Human Rights of 1948, the
Convention for the Protection of Human Rights and Fundamental Freedoms of 1950, the Social
Charter of 1961, the International Covenant on Civil and Political Rights, the International Cov-
enant on Economic, Social and Cultural Rights of 1966, the Convention for the Protection of the
Human Person with regard to Automatic Processing of Personal Data of 1981, and the Convention
on the Rights of the Child of 1989.1t considers the actual and rapid development of science, which
must consider the need “to respect the human being both as an individual and as a member of the
human species’, to ensure the dignity of the human person, whereas the achievements of biology
and medicine be used for the good of present and future generations. The Convention recognizes

“the importance of promoting a public debate on the questions posed by the application of biology
and medicine and the responses to be given thereto”.

Ovideo Convention contains no provisions that unequivocally extend protection over the
human embryo as well, i.e. that the human rights regulations also apply to it respectively. How-
ever, certain rules stipulate special protection, e.g. of the in vitro embryos, allowing research on
embryos in vitro only if adequate protection of the embryo is ensured (Article 18, para. 1). The
creation of embryos in vitro for research purposes is prohibited (para. 2) in addition to interven-
tion with the human genome save if it is undertaken due to preventive, diagnostic or therapeutic
reasons and only if it does not aim to introduce any modification in the genome of the descendants
(Article 13). Diagnostic genetic tests are admissible only for health purposes or scientific research
linked to health purposes and as long as appropriate genetic counseling is provided (Article 12).

The Convention allows the right of every Party to provide “a wider measure of protection with
regard to the application of biology and medicine than is stipulated in this Convention.” (Article 27)

The cited provisions make a significant step toward the recognition of the human embryo
if not as a legal person of equal status, then as a subject of special protection within the overall
scale of the protection of human rights. The Convention, albeit partially, comprises international
law on the issues outlined also in Recommendation 1046 (1986) of the Parliamentary Assembly
of the Council of Europe (CoE) regarding the use of human embryos and fetuses for diagnostic,
therapeutic, scientific, industrial, and commercial purposes. The Parliamentary Assembly of the
CoE takes into consideration the following circumstances:

1. From the moment of the ova fertilization human life evolves continuously and it is not
possible to make a clear distinction during the first stages of the embryo’s development,
therefore, it is necessary to define the biological condition of the embryo on the basis of
precise indicators and criteria;

fetal appendages) expulsion or extraction, regardless of whether the fetus is living or dead, and which meets the fol-
lowing criteria: a) body weight at birth 800 grams and more and/or gestational age 26 weeks and more; b) body weight
at birth below 800 grams and/or gestational age below 26 weeks on condition that the fetus is born alive and has lived
for at least 72 hours.
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2. The development of biology and medicine is in discrepancy with the unspecified legal sta-
tus of the embryo and fetus unregulated in the law.

3. There are no adequate provisions regulating the use of living or dead embryos and fetuses;
There is a variety of ethical opinions on the issue of using an embryo or a fetus or tissues
thereof as well as on the conflict of values arising on this occasion;

5. Human embryos and fetuses are due respect at all times because of human dignity.

In view of scientific progress, which allows for science and practice to intervene in human
life from the moment of fertilization, the Parliamentary Assembly found that there is an urgent
necessity to determine the degree of legal protection for embryos and fetuses. The first step in this
direction, however, is to determine their legal nature — a living being, a human person, or a subject
of law. Such strong positions are typical of science, whereas institutions that may induce legislative
changes assume them more cautiously. It is in this direction that we can turn to the wisdom and
pragmatism of Roman jurisprudence.

3. CASE-LAW OF THE EUROPEAN
COURT OF HUMAN RIGHTS

In the case law of the European Court of Human Rights (ECtHR) in Strasbourg, which applies
Article 2 of the European Convention, judgments are not so much concerned with the proclaimed
right to life as with derogations from the restriction on life deprivation - capital punishment, caus-
ing death under certain circumstances permitted by the Convention, etc. They are too scarce on
the subject under consideration of protecting the right to life of the embryo.>

Rather, in relation to the topic, an analysis can be made of decisions under Article 8 of the
Convention and Article 1 of Protocol No.1 to the Convention regarding the right to respect for
private and family life. The decisions concern reproductive rights, respectively their violation; the
causing of disabilities leading to sterility, etc. and as a result, in most cases, recognize a violation of
the right to privacy. In essence, by protecting this aspect of life, the human embryo is also implicitly
protected which is directly connected with the law but also with the hope of persons to become
parents, to give life to their offspring, to protect its health, etc. Thus, the right to life is interpreted
as the hope to create and preserve the life of the embryo, respectively, the possibility of creating
offspring for those who wish to do so.

In the first place, the issue of determining the status of the embryo has been repeatedly
raised before the ECtHR. The Court has so far refrained from a definitive ruling. In this regard,
there are diverse, even opposing positions.

5 All the ECtHR decisions cited herein below can be accessed on the official site of the court at: https://www.echr.
coe.int/Pages/home.aspx?p=home, respectively at: https://www.echr.coe.int/Pages/home.aspx?p=caselaw&c=
#n14597620384884950241259_pointer and at: https://hudoc.echr.coe.int/tkpl97/search.asp?skin=hudoc-en .

Some of them are only in French or English, others are translated into the respective languages on the sites of the Min-
istry of Justice or on the legal sites of the countries parties to the case.
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The main problem concerns the liberalization of abortions, which would be impossible if
the right to life of the embryo is recognized; respectively, the treatment of abortion would be as
that of homicide. Thus, the embryo is not treated as a person, respectively his or her right to life is
not recognized, and respectively abortion is considered admissible, as long as national legislation
does not restrict it for reasons that are respected by the international community. To do otherwise
would be putting the life of the mother on par with that of the fetus, which both under the doctrine
and under the decisions of the national tribunals, respectively under the ECHR would contravene
the legal traditions of many state members to the Council of Europe whose law allows abortion.

In addition, some countries allow only therapeutic abortion on medical indications where
there is an immediate threat to the life and health of the pregnant woman.

Unlike Article 4 of the American Convention on Human Rights, which provides that the
right to life shall be protected by law “in general, from the moment of conception™, Article 2 of
the European Convention does not specify a timeframe for the right to life, thus, leaving a pos-
sibility for a broad interpretation of the term “everyone” or “any person’, as already mentioned in
the above overview of terminology in the different languages. Hence, in a number of decisions, it
is necessary to take a stance on the “beginning” of “everyone’s right to life” by virtue of this provi-
sion, respectively, if the unborn child has such a right.

As a rule, this issue has occurred solely in relation to the analysis of the compliance of
national abortion legislation with the provisions of the Convention, as abortion is not among the
explicitly specified exceptions in Article 2, para. 2. Several decisions assume that abortion is a default
restriction on “the right to life” of the fetus by giving priority to the life and health of the pregnant
woman, although these arguments may refer only to therapeutic abortions. Thus, gradually certain
exceptions begin to take effect from the strictly observed position, namely that the term “everyone”
as used in several texts from the Convention is inapplicable before birth and does not include the
human embryo. In accordance with the current level of medicine and biology and mostly assisted
reproduction, fertilized ovaries appear as taken for granted, a subject of delict, an object of pres-
ervation, etc. and the question arises as to the extent to which the term “life” is relevant to them.

According to the ECtHR case law in view of the interests and life of the pregnant woman,
invariably bound to the conceived child inhabiting her womb, an absolute “right to life” cannot
be granted to it, but rather - a “right to life” with certain implicit limitations to be laid out in the
relevant national laws. In this case, an account should be taken of the legal, medical, philosophical,
ethical, and religious dimensions of the problem of the definition of a human being as well as the
different approaches to it at a national level.

There are cases where ECtHR has had to consider the applicability of Article 2 with regard
to the fetus’. The review of the case law on the Convention of the institutions concludes that the
embryo is not strictly regarded as “everyone” or a “person” under the direct protection of Article 2.
Even if a certain kind of “right” to “life” has been recognized in individual cases given the restric-
tions on abortion in some countries, this right is implicitly limited by the rights and interests of the
mother in countries with a liberal abortion regime. ECtHR does not entirely reject the possibility

6 See American Convention on Human Rights, also known as the Pact of San José ot 1969 r na http://www.cidh.org/
Basicos/English/Basic3. American%20Convention.htm , cborBetHO Article 4. Right to Life.

7 Find analysis of the cases on the issues of abortion in §75- 79 of the decision in Vo c. France (Requéte no 53924/00),
considered below.
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that in some circumstances the provisions of the Convention shall include the unborn child as
well; however, this is determined on a case-by-case basis and according to the interests at stake.

The decision on Vo v. France® occupies a special place in the ECtHR case law. It is one of the
main cases containing a comprehensive review and argumentation on the question of the violation
of the right to life of the embryo in cases of its death due to medical negligence or error because
of similar names of female patients. On establishing the lack of specialized laws, the court deems
that “it is neither desirable nor plausible to provide an abstract answer to the question if the notion
of “everyone” in Article 2 of the Convention includes the unborn child or not”. The unborn child
is not considered a person, nor - a patient; and its death is not regarded as wrongful death caused
by a doctor, but rather — bodily harm to the woman resulting in temporary incapacity for work
and immaterial damages remedied by the award of compensation®.

The Court notes that on a European level, there is no consensus about the nature and the
status of the embryo or/and the fetus even though they are beginning to acquire certain protec-
tion in the light of the scientific progress and the potential implications of research in the field of
genetic engineering, assisted reproduction, and embryonic experimentation. Largely, it is generally
acceptable that the embryo is recognized as a human being, that is,a human being belonging to the
human race. The capacity and ability of that being to transform into a person require protection
for the sake of human dignity without it becoming a “person” with “a right to life” for the purposes
of Article 2. In this regard, the Court states that the Oviedo Convention also avoids providing a
definition of the term “everyone” and references national laws, which reflect the specific attitudes
and traditions in the particular country.

In A, B,and C v.Ireland, the female claimants demand protection of their right to abortion by
stating a violation of their right to privacy by virtue of the full prohibition of abortions under Irish
law, even if the abortion is for health concerns or with a view to protecting the life and health of
the pregnant woman. The decision counterposes the right to life of the conceived child to the right
of the woman to decide on whether to accept or reject motherhood, which is undoubtedly part of
her private life. The Court imposes a restriction upon itself by widely acknowledging the rights of
every country to discretion based on national moral values, accepting the right to life of the con-
ceived child in absolute or conditional terms, and placing it over or after the rights and interests
of the pregnant woman. The Court does not take an explicit stance as to the status of the embryo;
neither does it determine its right to life, although this is implicitly inherent in the relevant abor-
tion prohibitions based on religious, customary, and moral considerations in the relevant countries.

Thus, a step forward has been made also as to the distinctive recognition of the right to
life of the conceived child, which can be counterposed to the will of the mother to terminate the
pregnancy when this does not pose a danger to her life'.

8 Affaire Vo c. France (Requéte no 53924/00). See the complete decison on the case at: http://hudoc.echr.coe.int/sites/
eng/pages/search.aspx?i=001-61887

9 See the decision commentary Plomer, A., A Foetal Right to Life? The Case of Vo v France.- In: Human Rights Law
Review, 5.2 (2005), 311-338 Ha https://academic.oup.com/hrlr/article-abstract/5/2/311/789478?redirected From=fullt
ext with paid access, as well as

10 See Tysigc c. Pologne (Requéte no 5410/03). See case commentary in LARRALDE, J.M. La Cour européenne des
droits de ’homme et la promotion des droits des femmes, - In: Revue trimestrielle des droits de ’homme, 71 (2007),
885-874 ; ROMAN, D. Lavortement devant la Cour européenne, A propos de I’'arrét CEDH, 20 mars 2007, Tysiac ¢/
Pologne. - In : Revue de droit sanitaire et social, 4 (2007), 643-650
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In addition, accidentally or more extensively, however, embryos, especially in assisted repro-
duction cases, sometimes are considered parental property, and sometimes - not, respectively
priority is either given or not to the will of the persons to keep or kill them. As a result, in some
cases, it is held that “embryos do not have a right to life within the meaning of Article 2 of the Con-
vention” when there is a disagreement between the partners about their implantation'".

The court case of Parrilo v. Italy'? regarding the prohibition in Italian law (Act 40/2004) for
the donation of embryos fertilized by the methods of assisted reproduction for the purposes of sci-
entific experiments played the final chord in this polyphony of decisions in 2015. The Court held
that the embryo does not comprise property for its parents, they may not donate it for scientific
purposes, and if the implantation of the embryos is impossible, they are kept in a cryopreservation
state until their natural death. However, account is taken of the fact that human life before birth
is not in any way different from the one in the postnatal period (Justice Pinto de Albuquerque).
Thus, fertilized embryos must be given a chance for life instead of being treated as property sub-
ject to donation or expropriation in some other way by the will of the persons who have provided
gametes for artificial fertilization.

The ECtHR stated that each country has to resolve the complex ethical problems posed by
assisted reproduction according to its national specifics, as there is no pan-European consensus in
this area. The law in 17 out of 40-member states of the Council of Europe allows research on human
cells and embryos. Other countries lack specialized laws, which essentially amounts to a prohibition.
Andorra, Latvia, Croatia, and Malta explicitly prohibit such research. Other countries — Slovakia,
Germany, Austria, and Italy - allow them only under strict compliance with certain requirements,
including preserving the health of the embryo or testing embryos imported from abroad.

Therefore, there is no excessiveness of the restrictive regime and the objectives pursued
by the Italian law prohibiting experimentation with fertilized embryos save for in the procedures
on assisted reproduction. It cannot be regarded as violating Article 8 of the Convention as it takes
into consideration the public morals and attitudes in Italy even though the law was adopted after
the female claimant had expressed her intention to donate. The law is also in compliance with
Article 27 of the Oviedo Convention, which provides broad discretion to each country to adopt the
corresponding protection regarding the implementation of medical and biological achievements.

The case cites relevant arguments from several acts of the Council of Europe — Recom-
mendation 1046 (1986) of the Parliamentary Assembly of the Council of Europe (PACE) on the
use of human embryos and fetuses for diagnostic, therapeutic, scientific, industrial, and commer-
cial purposes; Recommendation 1100 (1989) of the Parliamentary Assembly of the Council of
Europe (PACE) on the use of human embryos and fetuses in scientific research; the Convention of
the Council of Europe with regard to the Application of Biology and Medicine of 4 April 1997, in
addition to certain other recommendations and reports, in addition to relevant acts of the Euro-
pean Union, UNESCO’s International Bioethics Committee, the relevant case law of the ECJ and
the Inter-American Court of Human Rights, as well as an analytical comparative overview of the
relevant legislation of 40 countries - Member States of the Council of Europe'.

11 Affaire Evans c. Royaume-Uni (requéte no 6339/05).
12 See Affaire Parrillo c. Italie (Requéte no 46470/11)
13 See section III-V, § 54-68 of the decision, respectively §69-76 for the comparative analysis.
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However, the Court delicately avoided the consideration of the status of embryos by referring
to the lack of appeal on the violation of Article 2 of the Convention. The case commentary poses
the question about the status of the embryo in cases when it is not treated as property belonging to
the parents. Although a definitive answer is missing, ECtHR is getting closer than ever to a broad
interpretation of human life beyond the initial moment of birth'.

Worth mentioning are also some cases related to direct damage to the embryo or lack of
adequate care during pregnancy resulting in such damage or not informing the mother of its dam-
ages, respectively for deciding whether to have an abortion or not for medical considerations. They
give priority to the health and non-proprietary rights of the mother but the court also considers
issues such as who, when, and how may take a decision for pregnancy termination or restricting
women’s reproductive capacity. The Court lays out moral considerations in defending the possibil-
ity of motherhood and the hope of life for a healthy and viable child".

Out of the 32 EU Member States, only Italy and Austria, as well as Switzerland entirely pro-
hibit or allow under certain restrictions preimplantation genetic diagnosis. However, if it does not
take place, then sick embryos could be implanted which may result in more and more abortions
along with all associated negative medical, psychological, and social consequences for parents. The
Court states that the terms embryo and child shall not be confused and the state shall not seek
accountability for the considerations, which are to consider the consequences of an abortion, even
a therapeutic one, for the parents and especially for the mother. It deems that an infringement
of Article 8 of the Convention has occurred by disproportionate state interference in private life.
Compensation for moral damages is due.

Several cases also attack refusals to carry out in vitro fertilization procedures citing vari-
ous arguments in national law and thus, depriving persons of the opportunity to have (wholly or
partially) their own offspring®.

14 See comprehensive research on the topic, although before the ECtHR in DHONTE-ISNARD, E. ,, Lembryon humain
in vitro et le droit®, Paris, 2004. See also some of the comments on the case in Italy POLL, L., La sentenza Parrillo c.
Italia e quello che la corte (non) dice sullo status dell’embrione- at: http://www.sidiblog.org/2015/09/22/la-sentenza-
parrillo-c-italia-e-quello-che-la-corte-non-dice-sullo-status-dellembrione/; TIGANO, V. Divieto di sperimentazione
sugli embrioni umani e Convenzione Europea dei diritti dell’'uomo, at: https://www.penalecontemporaneo.it/d/4158-
divieto-di-sperimentazione-sugli-embrioni-umani-e-convenzione-europea-dei-diritti-dell-uomo, CASTELLANETA,
M. Spetta al legislatore intervenire sull’utilizzo degli embrioni soprannumerari per fini di ricerca scientifica, at: http://
www.marinacastellaneta.it/blog/spetta-al-legislatore-intervenire-sullutilizzo-degli-embrioni-soprannumerari-per-
fini-di-ricerca-scientifica.ht, as well as the monography of CARBONE, G. M. L embrione umano: qualcosa o qualcuno?
Bologna, 2014.

15 Case of Csomav. Romania (Application no. 8759/05); Case G.B. and R.B. v. Moldova (Application no. 6761/09); Case
of N.B. v. Slovakia (Application no. 29518/10); Affaire Joélle GAUER et autres contre la France (Requéte no 61521/08);
Affaire Costa et Pavan c. Italie (Requéte no 54270/10).

16 Affaire Dickson c. Royaume-Uni (Requéte no 44362/04) ; Affaire S. H. et autres c. Autriche (requéte no 57813/00)
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4. ROMAN LAW GROUNDS FOR THE
PROTECTION OF THE HUMAN EMBRYO

4.1. The foregoing overview of the ECtHR case law gives us a good reason to look for some
rational solutions to the problems in Antiquity although most contemporary authors link the sta-
tus of the human embryo to assisted reproduction wholly or predominantly.

Roman law does not describe the status of the human embryo and its “rights’, because it
principally does not make much use of definitions considering them particularly dangerous and
even pernicious. In the preserved opinions of Roman jurists, however, we can find a broadscale
projection of the principles protecting the right to life (ius vitae) and the hope of life (spes vitae).

A considerable part of the laws obeys basic Roman law principles and foremost, the prior-
ity of the person as a subject of law and an object of legal regulation. It is not accidental that the
Digests preserve the opinion of the jurist Hermogenianus expressed around the beginning of the
IV century AD.

D. 1.5.2 (Hermogenianus libro primo iuris epitomarum) Cum igitur hominum causa
omne ius constitutum sit [...]

Humanity in law according to the writer Aulus Gellius'’, however, means not only love
and interest in the existence of the human being, help and benevolence to all people without any
difference, but also enlightenment, education, and instruction in sciences and arts (eruditionem
institutionemque in bonas artis dicimus). Thus, if we adopt this perspective, then the mere study
of law, defined by Celsus as “ars aequi et boni” is part of this common humanity. It is namely
in the laws and opinions of the jurists on the status of the human embryo, which are in no way
small in volume, where we can find a kind of “modernity” not only in terms of accepting some
universal rules such as the presumption of paternity and the fiction of nasciturus. Further, I will
only dwell on the main points in this Roman law mosaic of norms some of which rather archaic,
others - contradictive or rather general, but altogether forming a pragmatic legal framework in
the name of the best interests of the conceived but yet unborn child, the mother and the father
and the society as a whole.

4.2.1n the first place, the status of the embryo can be outlined, called feetus, partus, con-
ceptus, nasciturus by the Roman jurists, but more often descriptively ,qui in utero est “or ,portio
viscerum ‘; when the inseparable part of the embryo from the body of the mother must be empha-
sized. However, there are no texts, even with regard to female slaves, which refer to the children
conceived or born to them as “fruit” (fructus)'®. Based on this terminology, several conclusions can
be drawn that the embryo exists, which is indisputable even though it is physically perceptible to

17 See A. Gel., Noctes Atticae, XIIL17. [XVIL “Humanitatem” non significare id, quod volgus putat, sed eo vocabulo,
qui sinceriter locuti sunt, magis proprie esse usos. Qui verba Latina fecerunt quique his probe usi sunt, “humani-
tatem” non id esse voluerunt, quod volgus existimat quodque a Graecis “philanthropia” dicitur et significat
dexteritatem quandam benivolentiamque erga omnis homines promiscam, sed “humanitatem” appellaverunt
id propemodum, quod Graeci “paideian” vocant, nos eruditionem institutionemque in bonas artis dicimus.
Quas qui sinceriter cupiunt adpetuntque, hi sunt vel maxime humanissimi. Huius enim scientiae cura et disciplina
ex universis animantibus uni homini datast idcircoque “humanitas” appellata est [...]

18 See ,in fructu hominis homo esse non potest” (D. 7.1.68 pr.) according to Ulpian and the even more emphatic
opinion of Gaius reproduced in the Insitutes of Justinian - ,absurdum enim videbatur homines in fructu esse, cum
omnes fructus rerum natura hominum gratia comparaverit*(D. 22.1.28.1 = IJ. 2.1.37).
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a certain moment only to the mother. It is a human being and the texts refer to it by the pronoun
“who” (qui) as to all other living people.

Roman jurists do not construct an abstract concept of a subject of law. The sources do not
use the term persona as a universal term, analogous to the modern concept of a physical person,
or personality. Insofar as this lexeme denotes a religious or a theatrical mask as well as a human
face or image, it cannot denote the unborn child, but by no means does it follow that the unborn
has no status. Namely, the absence of an abstract term of a subject of law and legal personality,
and the use of the legal status of the persons (status) comprises not only a pragmatic solution to
a theoretical problem - not posing for the Romans but underlying modern civil science.

D. 1.5.26 (Iulianus libro 69 digestorum) Qui in utero sunt, in toto paene iure civili
intelleguntur in rerum natura esse

Roman jurists adopt Aristotle and Plato’s philosophical concepts on the origin of life from
the moment of conception and the transition of the human being through a prenatal (vegetative)
stage of development, followed by a sensory and intellectual stage linked also to the development
of the soul".

What is worth adding here is the fact that a large group of deities belonging to the Roman
heretical religion takes care of the embryo. Iugatinus, Cinxia, Subigus, Prema, Inuus, Mutu-
nus Tutunus, and Pertunda protect spousal relationships and the creation of offspring along
with the god of conception - Consevius. Fluvionia and Junona take care of the child’s normal
development in the mother’s womb, whereas for his or her nourishment is responsible Alermona.
Vitumus sustains the life of the embryo while Sentinus gifts him or her with senses. The Three
Parcae take care of the embryo in the last months of pregnancy and determine the moment of
birth and the newborn’s fate. Vagitanus, Vaticanus, Levana, Rumina, Fata Scribunda, Partula,
Lucina, and Dietispher attend the birth to help the woman and watch over the child in the first
moments of life outside the womb.

4.3. A highly contentious issue in Roman jurisprudence is whether the embryo can be called
a natural living creature (in rerum natura esse)* or not (in rerum natura non esse)*'. It, however,
is not based only on theorization but also on the specific use of norms and regimes, pertaining to
natural law, which in relation to people is identified with the law of nations (ius gentium).

The core of the debate relates to the civil status acquired in Rome in view of the rules
regarding the origin and refers to the embryo as well as the laws of other people living within the
Roman Empire. The detailed study of the multitude of texts which support both positions leads

19 BERNARD, C., DELEURY, E., DION, F. GAUDETTE, P. Le statut de 'embryon humain dans P’Antiquité gréco-
romaine. - In: Laval théologique et philosophique, 45.2. (1989). 180-181.

20 D. 37.9.1pr. (Ulpianus libro 41 ad edictum) Sicuti liberorum eorum, qui iam in rebus humanis sunt, curam
praetor habuit, ita etiam eos, qui nondum nati sint, propter spem nascendi non neglexit ...; D. 38.16.1.8 (Ulpia-
nus librol2 ad Sabinum) ... nam dicendum erit suos posse succedere, si modo mortis testatoris tempore vel in
rebus humanis vel saltem concepti fuerint: idque et Iuliano et Marcello placet.m

21 1.Gai 2.203. Ea quoque res quae in rerum natura non est, si modo futura est, per damnationem legari potest,
velut fructus qui in illo fundo nati erunt, aut quod ex illa ancilla natum erit; D. 30.24pr. (Pomponius libro 5 ad
Sabinum) Quod in rerum natura adhuc non sit, legari posse, veluti ‘quidquid illa ancilla peperisset’ consistit: vel
ita ‘ex vino quod in fundo meo natum est’, vel ‘fetus tantum dato’; D.7.7.1 (Paulus libro 2 ad edictum) Opera in
actu consistit nec ante in rerum natura est, quam si dies venit, quo praestanda est, quemadmodum cum stipul-
amur «quod ex Arethusa natum erit.
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to contradictory conclusions but, on the whole, the prevalent opinion is that in addition to recog-
nizing the existence of the embryo, it is regarded as a person namely because of the fact that its
rights and interests are a subject of discussion. It enjoys protection along with the mother whose
main function is to bear it until the moment of birth; it even takes precedence in cases of a colli-
sion of interests with those of the mother*. According to Ferretti, the perception of the embryo
as a living creature is already a fact in the opinions of Celsus and Julian, i.e. around the II century,
which build up the concept of nasciturus and lay the foundation for defining the newborn in the
same manner, being of the same natural character®. On his part, Bianchi emphasizes that Roman
jurists do not deal with philosophy, nor with medicine and natural sciences, but they solve specific
cases, and depending on what is just, they either accept or reject the substantive existence of the
conceived but yet unborn child*.

4.4. The status of the embryo is determined not due to theoretical and systemic consider-
ations but only in view of protecting its interests:

D. 1.5.7 (Paulus libro singulari de portionibus, quae liberis damnatorum conceduntur)
...Qui in utero est, perinde ac si in rebus humanis esset custoditur, quotiens de commodis ipsius
partus quaeritur: quamquam alii antequam nascatur nequaquam prosit.

This text underlies the sentence dating back to the Middle Ages and used in modern law,
which in some cases is considered a principle while in others the focus is on its role as a legal fic-
tion, etc. Nasciturus pro iam nato habetur quotiens de commodis eius agitur®. The interests
of the embryo in Roman law are set and protected much more broadly than those in modern law.
This is not just a question about succession rights but also about the right to possession in its favor,
donations, legates, personal and civil status, and origin-based privileges, among others®.

Protection of the right to life of the conceived but unborn child Romans determine as spes
vitae, spes nascendi, or spes animantis. In this sense, protection is provided for the mere right of
the embryo to life and birth referred to as hope for life preservation and evolvement (spes vitae).
It has several specific dimensions.

According to Marcellus, there is a law (lex regia) dating back from the royal period (prob-
ably from the time of Numa Pompilius), which prohibits the burial of a pregnant woman before
the child is removed from her womb?. The provision directs practicing the Caesarean section as
early as VIII-VII B.C., at that obviously in cases where the saving of the child’s life immediately after
the mother’s death is possible. Such practice in modern conditions is also uncommon and poses

22 In particular detail the issue is studied in the monography of FERRETTLP. In rerum natura esse / in rebus huma-
nis nondum esse. L'identita del concepito nel pensiero giurisprudenziale classico. Milano, 2008 .

23 FERETTI, In rerum natura esse..., op.cit., p. 192 ss.

24 BIANCH]I, Per un’indagine, op.cit., p. 306 s.

25 ,3ayeHaTUAT Ce CYUTA 3 POJIeH, KoraTo ce kacae 3a Herosute uHTepecn [« The conceived is considered born when

its interests are concerned. »] For more detail see my paper: ,,“Nasciturus pro iam nato habetur quotiens de commodis

eius agitur”. PuMcKompaBHOTO ITpaBuso i cbBpeMeHHOTO My mpunoxerne B [USROMANUM II/2017- https://iusro-
manum.eu/documents/985691/3819843/%D0%9C%D0%B0%D0%BB%D0%B8%D0%BD%D0%B0%20%D0%9D%D0%B

E%D0%B2%D0%BA%D0%B8%D1%80%D0%B8%D1%88%D0%BA%D0%B0.pdf/6f2de8al-cf6e-4f5c-a68e-7a9da21c9cbd

26 In this regard, see the comparative study of PALMA, A. Il nascituro come problema “continuo™ diritto romano

e diritto privato italiano alla luce di recenti asserti giurisprudenziali. - In: Revista Europea de Historia de las Ideas

Politicas y de las Instituciones Publicas, Vol. 8, 2014, p. 45-78.

27 D. 11.8.2 (Marc. L. 28 digest.): Negat lex regia mulierem, quae praegnas mortua sit, humari, antequam par-
tus ei excidatur; qui contra fecerit, spem animantis cum gravida peremisse videtur
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serious risks to the life of the newborn, which Romans, however, did not fear, take. Furthermore,
as early as archaic law, the embryo was considered a being different from the mother, not portio
mulieris, and it was designated a separate right to life*®.

Following the same humanist considerations but simultaneously taking into account the
possibility that the child may be born, the use of torture during interrogations of pregnant women
as well as capital punishment is forbidden (D. 1.5.18; D. 48.19.3; Paul. Sent. 1.12.4). Ulpian men-
tions Emperor Hadrian’s rescript, which obviously is not an innovation in this subject matter, but
applies an already established rule. Once again, the interpretation of provisions focuses on spes
animantis (mentioned in D. 11.8.2). When the child is conceived during a legitimate marriage the
punishment is replaced by exile (aquae et ignis interdictio), whereas the child is born a Roman
citizen and remains sub potestate patris familiae,i.e. the change in the mother’s status due to the
fact of conviction during pregnancy does not affect it because it has a status of its own?.

4.5.The embryo’s right to life is not bound only to the mother’s interests but also to the father’s.
Spes patris is deemed as directly related to spes nascendi as far as it underlies the continuation
of the genus and family tradition - of primary importance to ancient Romans. The restriction of
abortion also bears a connection to this, especially regarding married women. It is considered that
although the abortion prohibition is mentioned only in one constitution of Emperor Caracalla of
211 A.D., it actually existed as early as the archaic age. It was hardly the case that the woman had
the freedom to decide whether to be a mother or not, bearing in mind the particular importance
procreation had as fundamental to the Roman family. If the abortion was performed without the
knowledge and will of pater familias, this might constitute grounds for enforcing his disciplin-
ary power (vita necisque) over his wife (sub manu) or for a unilateral marriage termination
(repudium) with all negative ramifications stemming from this®.

More liberal in this respect relationships are historically documented only among the
aristocratic elite in the age of the Principate but had always been subject to a public attitude of
condemnation, religious sanctions, and even specialized laws created by Augustus for strengthen-
ing the morals, increasing the birthrate and upholding the family*'.

In the Christian era, the prohibition of abortion is based on religion but it follows the long-
established Roman tradition pursuant to which marriage, creation, and upbringing of offspring
are natural-law institutes - liberorum quaerundorum causa®. Plutarch (Plut., Vita Romuli 22.3)
mentions namely abortion through a poisonous potion as grounds for divorce and even for

28 See: SANNA, M. V. Spes nascendi - spes patris. — In: AUPA, Vol. 55,2012, p. 519 ss.; PETERO. M., 11 parto cesareo
nelle fontiletterarie e giuridiche in Roma antica. - In: Le radici del nostro futuro. Temi di storia della medicina. A cura
di D. Tramontano e G. Villone. Bologna, 1977, p. 60 ss.

29 D.1.5.18 (Ulpianus libro 27 ad Sabinum) Imperator Hadrianus publicio Marcello rescripsit liberam, quae praegnas
ultimo supplicio damnata est, liberum parere et solitum esse servari eam, dum partum ederet. Sed si ei, quae ex iustis
nuptiis concepit, aqua et igni interdictum est, civem Romanum parit et in potestate patris.

30 For more detailed information see: MENTXAKA, R. El aborto en el Derecho Romano Clasico. - In: Estudios de
Deusto, Vol. 31, 1983, p. 307 ss., NARDI, E. Procurato aborto nel mondo greco-romano. Milano, 1971, p. 45 ss.

31 For Augustus’ marriage law and birth rate increase measures as well as sanctioning adultery and violence over
women see: literature overview in MCGINN, TH. A.J., The marriage legislation of Augustus : a study in reception- In:
Legal roots, 2 (2013), 7-43.

32 D. 1.1.1.3 (Ulpianus libro primo institutionum) Ius naturale est, quod natura omnia animalia docuit: nam
ius istud non humani generis proprium, sed omnium animalium, quae in terra, quae in mari nascuntur, avium
quoque commune est. Hinc descendit maris atque feminae coniunctio, quam nos matrimonium appellamus,
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murdering the woman at the time of Romulus. Cicero in his defense of Cluentius (Cic., pro Cluent.
11.32) provided an example of a woman sentenced to death who had an abortion arranged and
who accepted money from the other inheritors of her deceased husband. Even the Hippocratic
Oath along with the general mentioning of all sorts of inadmissible injuries caused in the course of
medical treatment by a doctor, expressly provides the prohibition of administering abortifacients®.

If in modern law the abortion regime is rather too different in the various states and the dis-
cussions on its liberalization and restrictions are still ongoing, in ancient Rome namely because of
acknowledging the independence of the embryo, the binding of the embryo’s interests to the family
and pater familias serve as grounds for its restriction and even prohibition. The arguments are the
same as those for the prohibition of burying a pregnant woman before removing the child from
her womb - not to deprive the pater familias of the hope to have offspring and inheritors. More-
over, such a legal framework existed in most ancient states based on a strong patriarchal tradition®.

4.6.Again, with a view of protecting the interests of the newborn child the laws of Augustus,
particularly lex Iulia de adulteriis of 18 century B.C., introduced certain restrictions for bring-
ing and even postponement of bringing adultery charges (adulterium). In this way the interests
of the child are preserved, which are independent and even contrary to those of the mother, often
wrongly blamed by the inheritors of her husband who died while she was pregnant. Possession of
the estates is granted to the pregnant woman (D. 37.9.8) till the moment of birth in view of preserv-
ing the rights of her child but also due to humane considerations - to be provided the opportunity
in such a vulnerable situation to organize the defense of her honor and spousal fidelity preempting
the risk of abortion or premature birth of the child.

4.7.Roman law is particularly consistent when it comes to the embryo's protection treating
it as separate from the mother but also considering its inability to have an independent life away
from the mother’s womb. In this respect, clearly distinct is the legal concept of guardianship of
the pregnant woman within the special regime created as early as the time of the Republic - cura-
tor ventris. Public power represented by the praetor intervenes in such a delicate sphere as family
relationships to ensure the problem-free pregnancy of a widow or a divorced woman as well as
the preservation of her health as a precondition for delivering a living and healthy child. In these
relations along with the interests of the embryo and its right to life, there is also the influence of
another argument of special importance for Roman society - giving life to a new Roman citizen,
and the strengthening and increasing of the Roman people. This is the reason why curator ventris
carries the obligation for providing food, shelter, clothes and all that is necessary to the pregnant
woman, including medical care during pregnancy and birth, even in cases when she has sufficient
means from her dowry to afford taking care of herself*. Spes publicus or spes populi romani is

hinc liberorum procreatio, hinc educatio. See GOUREVITCH, D. Se marier pour avoir des enfants: Le point de vue
du médecin. - In: Parenté et stratégies familiales dans ’Antiquité romaine. Paris) Roma, 1990, 139- 151.

33 ...Iwill give no deadly medicine to anyone if asked, nor suggest any such counsel; and in like manner I will not give
to a woman a pessary to produce abortion. With purity and with holiness I will pass my life and practice my Art....

34 PETER, O. M. Si rixati fuerint viri et percusserit quis mulierem praegnantem... Il valore della vita del nascituro
e I’'aborto nei diritti dell’Antichita. - In : Quarante cinquieme session de la STHDA, 14- 22 septembre. 1991, Miskolc,
1993, 239- 259.

35 D. 37.9.1.19 (Ulpianus libro 41 ad edictum) Mulier autem in possessionem missa ea sola, sine quibus fetus
sustineri et ad partum usque produci non possit, sumere ex bonis debet: et in hanc rem curator constituendus
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explicitly substantiated in a text written by Ulpian, according to whom the interests of the unborn
child even bear priority over those of the already born one, whose care is already in the hands of
the family. Whereas “the one who is in the mother’s womb” is important not only for the family
but for the whole Roman people*.

Cicero cites the same argument as well in relation to the abovementioned capital punish-
ment of a woman who took a bribe to have an abortion. The orator emphasizes that she deserves
this punishment because she destroyed the hope of a father, albeit deceased, to have his name
and kin continued, and to have a lawful inheritor of the family property, but she also imperiled
the future of the people and the state. Trophonius considers the case (D. 48.19.39) discussing it
in terms of the abortion undertaken by the woman not for economic reasons, but to harm her
husband, who had divorced her. The emperors’ decision in this case is that the public punishment
of exile be administered (exilium- D. 48.8.8) because harm to public interest had occurred. This
is the basis on which Justinian compilers preserve the texts from the pagan era by turning them
into a general abortion prohibition whose cause is not only Christian morals and faith but also
state and public interest.

5. CONCLUSION

Roman law does not recognize the unborn child, conceptus, partus, etc. as a persona - it
lacks a face, and this term signifies a human face! Even the most precise modern technology and
ultrasound pregnancy examination cannot clearly detect the face of the embryo. However, in law,
there should not be such hard and fast constructs binding strictly in a material and direct sense
the concept of subject of law to a specific personality. If we turn to the Roman legal experience
and if we consider the modern development of technology, biology, medicine, ethics,law, and even
religion, we cannot deny the existence of the human being in the embryonic period of its exis-
tence. Then the legal doctrine probably should look for another term to denote a subject of law
or establish the relevant correspondence and equivalence of the terms. Moreover, if we talk about
humanism in law, about praecepta iuris, and about natural law, why not use one such simple word
as HOMO - meaningful on many levels?

est, qui cibum potum vestitum tectum mulieri praestet pro facultatibus defuncti et pro dignitate eius atque
mulieris. About curator ventris see BACCARI, M. P. Ccurator ventris. Il concepito, la donna e la res res publica tra
storia e attualita. Torino, 2012.

36 D. 37.9.1.15. Et generaliter ex quibus causis Carbonianam bonorum possessionem puero praetor dare solitus
est, ex hisdem causis ventri quoque subvenire praetorem debere non dubitamus, eo facilius, quod favorabilior est
causa partus quam pueri: partui enim in hoc favetur, ut in lucem producatur, puero, ut in familiam inducatur:
partus enim iste alendus est, qui et si non tantum parenti, cuius esse dicitur, verum etiam rei publicae nascitur.
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ITPABO HA JKUBOT KAO OCHOBHO /bYJICKO ITPABO
- APYTAUYU]JA ITEPCITEKTUBA 3A NASCITURUS

Mannua HoBkupumxka-CrojaHosa®
Ipasnu gaxynmem, Ynusepsumem “Cé. Knumenm Oxpudcku”, Couja, byzapcka

Ancmpaxkm: Ynan 3 Ynueepsante deknapavuje o wyockum npasuma u unan 2E Eeponcke
KOH8eHYUje 3a 3aumumy py0CKUx npasa u 0CHO8HUX cnoboda npedsuhajy da céaxo uma
npaso 0a Husu u 0a HUKO He cMe OUMU HAMEPHO JIUUEH HUBOMA OCUM Y U3BPULEIDY
Kpusu1Hoe 0esd. CyOCKOM npecyoom Ui y OKOTHOCHUMA MAKCAMUBHO HABEOEHUM Y 08UM
mehynapoornum akmuma. Osaj konyenm je maxohe passujer y npaxcu Esponckoe cyoa 3a
myocka npasa y Cmpasoypy.

IIpemnocmasma ce 0a je npaso HA HUBOM NOBE3AHO CA CMULAEM NPABHOZ cMamyca,
wmo je y caspemerom npasy mpenymax poheroa. Tymaueroe 0602 npasa 0amo je uy 00Hocy
Ha KOHyenme KacuuHe pumcke jypucnpyoenyuje, K0ja Hyou Heka payuoHAHA Peuletva 3a
npesasunasiceroe npobnema 6e3aHux 3a NPU3HABAIbE NOCMOjatba Oemema y MamepHULU U
3aumumy re208ux unmepeca 0o mpenymia poherva Hacuumypyca. Hexe 00nyke Esponcioe
cy0a 3a pydcKa npasa npedcmasivere cy 0 PUMCKOM NPABHOM KOHUenmy y makcumu ,Nas-
citurus pro iam nato habetur quotiens de commodis eius agitur”

Kmyune peuu: Yuusepsanua oexnapavuja o byockum npasuma, Esponcka konsenyuja 3a
3aumumy pyockux npasa u 0CHOBHUX 1106004, npaso Ha Hueom, cybjekm npasa, vyocKu
eMOPUOH, NASCItUTUS.

37 PeoBHu mpodecop, Ipasun dakynrer “Cs. Knument Oxpuackn”, Coduja, Byrapcka, e-mail:mnovkirishka@abv. bg
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Original scientific paper UDK 94(37):929LONGING.

JIMK PUMCKOT ITPABHUKA T'AJA KACUJA TOHTVTHA

Munena ITonojan!
IIpasuu gaxynmem, Yuusepsumem y Beoepady

Ancmpaxm: Pad pedepunie na unanax npogecopa Aume Pomuya nod nacnosom ,/Iuxosu
pumckux npasnuxa y Tayumosum Ojenuma” objasmwen 1977. cooune y Toouwrwaxy Ilpas-
Hoe paxynmema y baroj /lyyu. To je jedan y Husy unanaxa y kojuma ce npogecop Pomay
Kopucmu npe céeza 8aHNPAGHUM U3B0PUMA, NOCEOHO 0eTUMA HYBEHUX PUMCKUX KHoUes-
Huxa, camupuuapa u ucmopuoepaga (Tayum, Jysenan, Osuduje, Mapuyujan u opyeu), 0a
6U HAM NPUKA3A0 HA HUBONUCAH U CTI0jeBUM HAUUH PUMCKO OPYULMBO Y NepUo0y NPUHIU-
nAama ca ceum c60jum mypOyIeHmMHUM NOIUMUUKUM, OPYUIMBEHUM, KTIACHUM U Opyeum
npobnemuma. Y moj mupoxoj crunu iuuHocmu u 002ahaja céoje mecrmo HAUAIU Cy PUMCKU
npasuuyu. Mehy wuma cy nocebHo npase ncuxonouike nopmpeme doounu Amej Kanumon,
Anmucmugje /labeon, Hepsa namep, Ileeas, anu maxohe u Inj Kacuje Jloneun. Y nocneorwem
deny pada ananusupa ce wurvernuya oa npastux laj Kacuje Ioneun, cyoehu npema cauy-
BAHUM U360PUMA, jeOUHU KOPUCU U3PA3 1a6806CKU opmakyk (societas leonina). Vspas je
npeysem u3 @edpose bacte. C mum y 8e3u mMoxe ce Xunomemuuky HadonyHumu 6uozpa-
¢uja Iaja Kacuja Jloneuna u npemnocmasumu 0a je npasHux ynosmao 6actonucya @edpa.
Xunomesa ce 00HOCU U HA OKOTTHOCTU NO0 Kojuma je 00 moea 0ouisIo.

Kmwyune peuu: Ilpopecop Anme Pomay, Tayum, Iaj Kacuje Jloneun, 6uoepaguja, nasoscku
OpMAaKmyx.

1. TUTEPAPHUM NU3BOPN Y NETY IIPO®ECOPA POMIIA

[Ipodecop Aure Pomar je 6110 HecBaKuall e ¥ CBECTPAHO 00pa30BaH, M3y3eTaH 103HABA-
JIall TaTUHCKOT je3m<a VI AHTNYKE PUMCKE KIbVDKEBHOCT, BEJIVIKY IIEAATOT 11 Ay TOP HE3AMEIbUBUX
Hp]/[py‘{HVIKa VI IEJATOLIKNIX [TE€TIa, IIpEeBOANIAL] PUMCKUX IPABHUX M3BOPA, CBECTPAHN IIPABHUK
TeopeTIyap M IPaKTIyap, ¥ fUBaH Y0BEK ¥ mpodecop.

Omparurajyhu ce ox mpodecopa Pomia, ierosa Konmernuuia u Hajomoka capagHuia Ha
[IpaBHOoM dakynrery CBeyunmnira y 3arpe6y, mpod. ap Becra Pagosunh Hamucana je: ,,IIpo-
dbecopa Pomua Bume gusiuky Hema Meby HaMa, a/mi CBMMa KOjit €Y Ia IO3HABAIIM, KOjI CY €
wuM cypahusany, ocrat he TpajHo y cjehamy Kao 4oBjex cBecTpaHe 06pa3oBaHOCTI, M3y3eTHE

1 Peposuu npodecop, IlpaBun pakynrer, bynesap xpama Anexcanipa 67, beorpas, polojac@ius.bg.ac.rs Pap ce
o6jaBbyje y OKBUPY CTpaTelIKor pojekTa IIpaBHOr akynTeTa OJ Ha3UBOM ,,CaBpeMeHN IPo6IeMIt IPABHOT CUCTeMa
Cpbuje” 3a 2023. ropuny (c mogTeMoM VICTOPHjCKM, COLMOMOMIKY U je3NYKM KOHTEKCT CaBpeMEHNX n3a3oBa y Pemy-
6muun Cp6uju, okBupHa TeMa O6pasoBarbe NIpaBHMKA: AaHTUYKM MOJIEN Kao TeMe/b MOjiepHOT 06pa3oBarba).
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PaJMHOCTH, CTAJIOKEHOCTH y Pa3MUIL/bAIby U HACTYITY, CYCPET/bUBOCTH 1 CIPEMHOCTH IIOMOhM
mpyruma, He 6upajyhu TperyTKe n He Tpaxkehn 3axBamHoCT. IberoBa 3HaHCTBeHa fjerna, OCEOHO
OHa YII0€HMYKOT, EHIIMKIIONEjCKOT OJHOCHO PjeYHMYKOT TUIIA, 3aCTyXYjy amheme 6e3 Bpe-
MEHCKIX U TeHepalUjCKIX IpaHuIa.>

open 06uMHYX fema mpodecopa PoMaria eHIMKIONeAMjCKOT, yIIOeHUYKOT KapaKTepa Kao
¥ FbeTOBMX JIPArOLICHNUX IIPeBOJia U3BOPA, IIMPOKO O3HATUX M PEIOBHO KOpMIIheHNX y HayYHUM
KPYTOBNMa, anu 1 Meby 1mmpom unTamadkoM my6ImKoM, Bpefu MOACETUTH I Ha IeroBe Mambe
pazfoBe, WIAHKE 3aCHOBAHE IIPETEKHO HAa BAaHIIPABHYIM TO jeCT IMTepapHUM M3BOPUMA, KOjI f1ajy
IparolieHe IOJAaTKe O HOMUTIUYKIM, ZPYIITBEHNM, Ky/ITYPHUM IIpMINKaMa y ctapoM Pumy.”

Tu wraHIy cy BeoMa 60raTyt Hajpas/IMuNTIjUM MHTepeCaHTHUM NOJAIMMa, KOMEHTapiMa
1 o6jalmeruMa Koje mpodecop Pomar gecTo usHOCH y berenikama To jecT GycHOTaMa y3 IMaBHU
TeKCT, I0Ka3yjyhu Tako cBoje PacKOIIHO XyMaHUCTUIKO 3Habe M ePYAUIN]Y, AU ¥ CKPOMHOCT
KOja I'a je Kpacuiia Kao HayyHuKa 1 yoBeka. OBaj mheros IpenosHaT/biBY IIOCTYNAK KOjI je KOpU-
CTUO Y CBUM CBOjUM PafiOBUMA, YK/bYUyjyhu Ty peBofie Kao 1 YIIOeHWYKY ¥ eHIMKIOIEeNjCKY
JIMTEpaTypy, WIycTpoBaheMo y 0BOM pajly Ha IpUMepy HeOroBOr WIAHKA ,,/IMKOBY PUMCKUX
npasHuka y TaiuroBum fjennma’” o6jasmen 1977. ropuue y Togummaxy [IpaBHor akynrera
y bamoj JTynn.* To je jemaH y Husy 4naHaka y KojuMa ce pogecop Pomar kopucty mpe cBera
BaHIIPaBHUM M3BOPUMA, TTopefl TaluToBuX fiefa Takohe eniMa YyBeHNX PUMCKIX KIbVDKEBHM-
Ka, ucropuorpada (Amujan, CBeToHMje 1 [pyT), Aa 611 HAM IPMKA3a0 Ha KUBOIICAH U CTIOjeBUT
Ha4yH PYMCKO APYIITBO y IepUOAY IPUHINUIIATA €A CBUM CBOjUM TYPOYNIEHTHUM IOMUTIIKIIM,
IpPYIITBEHNM, KJTACHMM Y IpyTUM Ipo6eMyMa. Y T0j IPOKOj CIMIM IMYHOCTH U forabaja cBoje
MeCTO Halll/IM CY, Pa3yM/bUBO, pUMCKY IpaBHUIN. Meby muMma cy, noce6Ho y Tanurosum Ananu-
Ma, IIpaBe ICUXOJIOLIKe TopTpeTe ooy Atej Kammuron, Autuctuje Jlabeon, Hepsa matep, Ileras,
am taxobe u [aj Kacuje Jlonrus.

podecop Pomary xopucTu nogarke u3 Tanurosor fena, KoMOMHYjyhu ux ¢ [pyrum usBo-
puMa, 3Ha/lIa4Ky 1 6e3 IMpeMIja Y CBOM XyMaHMUCTIYKOM KIACUMYHOM 00pa3oBamy. Y cIydajy
npasHuka [aja Kacuja Jlonrusa, npodecop Pomar mumre fja je Tatmt fao, ,He caMo CYNTUIHY
IICUXOJIOLIKY KapaKTepM3alyjy, HETO je 0CTaBMO U TOIUKO IOfATaKa, ja 611 OHM MOITIN JOOPO
IOCTY>XUTH Kao rpaha 3a poMaHcyupaHy 6uorpadujy umi 4ax U 3a HalleTU aKL[YIOHU OFHOCHO
IICUXOMOIIKY Gum’”

2 Vesna Radov¢i¢é, ,In memoriam prof. dr Ante Romac®, Zbornik Pravnog fakulteta u Zagrebu, 42, 2 (1992): 248.
O 1eroBoM )XIUBOTHOM I HayYHOM IIyTy ¢ 6ubamorpadujom fo 1987. roante, y moBoAy ofnacka y meHsujy, Vesna
Radov¢i¢, ,,Nastavni i znanstveni rad prof. dr. Ante Romca®, Zbornik Pravnog fakulteta u Zagrebu, 37, 5-6, (1987):
623-637.

3 To cy na mpumep cnefehu wnanun: ,,Robovi i ropstvo u Marcijalovim epigramima”, Anali Pravnog fakulteta u
Beogradu, 2-3 (1964): 279-288; ,Marcijal o rimskim advokatima”, Odvjetnik, br. 1-2 (1973): 25-41; ,Pravnici i pravosude
u Juvenalovim Satirama“, Zbornik Pravnog fakulteta u Zagrebu, br. 4 (1974): 307-324; ,,Stambene prilike u Starom
Rimu”, Godisnjak Pravnog fakulteta u Sarajevu, 23, (1975): 141-174; ,Likovi rimskih pravnika u Tacitovim djelima”,
Godisnjak Pravnog fakulteta Banjoj Luci (1977):171-189; ,,Ovidijevi Fastes o pravu i pravosudu®, Zbornik Pravnog
fakulteta u Zagrebu, br. 5-6, (1986): 681-696.

4 OsumxenuM fja saxaium [IpasHom dakynrery y Bamoj lIymu kao opranusatopy ckyma mocseheHor croropuurmu-
nu pobema mpodecopa Aure Pomita.
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2.TA] KACHUJE TOHI'MH

Y IommnonujeBoM (parMeHTy 0 IoYenMa 1 pa3Bojy IIpaBa 1 IIpaBHe Hayke, IPaBHMUK
Taj Kacuje JlonruH pomasy Ha Mecto HakoH Macypuja CabuHa 4uju je HaCTMeSHUK Y LIKOMN
cabuHMjaHaLa:

D.1.2.2.51. Pomponius libro singulari enchiridii: Huic successit Gaius Cassius Longinus
natus ex filia Tuberonis, quae fuit neptis Servii Sulpicii: et ideo proavum suum Servium
Sulpicium appellat. Hic consul fuit cum quartino temporibus Tiberii, sed plurimum in civitate
auctoritatis habuit eo usque, donec eum Caesar civitate pelleret. Ilpesop: Ibera (Macypuja Cabu-
Ha) Hacrenuo je Taj Kacuje Jlonrnw, cun hepke Ty6epoa, koja je 6una ynyka Cepsuja Cynmnuuja
u 3ato oH HasyBa Cepsuja Cynmmummja cBojuM npaziefioM. buo je koH3yn 3ajenHo ¢ KsapTunom y
Bpeme Tubepuja aju je y Ap>kaBy MIMao HajBUIIN ayTOPUTET CBe ok ra Lle3ap Huje mpoTepao. 52.
TofiMHe IIpoTepao ra je oH, Le3ap, Ha CappuHujy, a BpaTno ce Kaj ra je nomuiosao Becrasujan.®

Taj Kacuje JIonruu mmotude us yriaegHe apucTokparcke nopoguue. Hapope ce 26 nosHarux
4IaHOBA I3 Ilepuofia pery6mmke 1 19 13 mepuopa IpUHNINUIIATA.S JelaH O WIaHOBA 1 O/M3aK IIpe-
nak 6o je u ezapos youma. [Ipern o majiu cy my 6unn ayBenn npasuniy. Cepsuje Cynmmuuje
Pyd my je 6uo npapena, a fega My je 610 mpaBuuk Ty6epon. JKena My je 6ua Jynuja Jlenupa, mpa-
yHyka OkraBujana Ayrycra.” Ota1 My je 610 Ha BAXKHUM pXKaBHUM QYHIKMjaMa.

He 3Ha ce roguHa mwerosor pobema, anu je usBecHo jAa je To 6uyo 3a Bpeme Tubepuja.
Hberos xxuBoTHM Bek je 6mo mpumraHo AyT. IIpexuBeo je cBe japeBe U3 JynnjeBcKo-KIayAnjeBcke
IVHACTYje, MAKO je Y BULIe HaBpaTa 6110 y CMPTHOj OIIACHOCTIL. 3aMaJIo je HacTPajiao Kao XpTBa
Kanurynuue nogospusocTy, amu ra je cnacina Kanurymuna cmpt. Topune 65. 3a Bpeme Hepona
onTyxeH je 3a ydeurhe y [InsoxoBoj 3aBepu u nporxad je Ha Capaunujy (Tanur, Ananu, 16.9.1),
anu ra je mommnosao Becnasujan. Y6p3o 1o moBpatky us Iporonctsa je ympo. To je 6mmo 3a
BpeMe Becmasujana.

U cam Taj Kacuje JlonrnH je 610 Ha BaKHNM fpxxaBHuM byHkuujama (plurimum in civitate
auctoritas habuit). bro je cyexrru xousyn roguue 30. H. e., 3a Bpemena Tubepuja Koju je raja
xunBeo Ha octpBy Kampn.®

3aTuM je 6110 IPOKOH3YN y poBUHIMjY A3uju of 40-41. rouue, y BpeMe Kasuryrte, a HakoH
TOra LIAPCKY JIETaT TO jeCT LAPCKY HaMeCHNK y poBuuujy Cupuju (45-49. roguse), UICTOBpeMEHO
1 BOjHU 3aII0BEJHMK. Y TOM CBOjCTBY IOBep1o My je Knmaynuje 1y>KHOCT ja Miafior IpeTeHieHTa
Ha ripecTo MexeppiaTa, ofirojeHor y Pumy, ornipary o o6ane Eydpara, kako 61 ce ¢ TOCIaHCTBOM
BPATHO ¥ JOMOBVHY.

5 Y enrneckoM npesopy tor ¢parmenta (ed. Alan Watson) croju fia ra je mpotepao Tubepuje, mTo je morpemas
npesop. (Banished by Tiberius to Sardinia, he lived to be recalled by Vespasian). The Digest of Justinian, volume
I, Philadephia 1985, 11. Haume, I'aja Kacuja vuje nporepao Tubepuje, Hero Hepow, a momunosao ra je Becrrasujan. Buj.
Der Kleine Pauly, Band 1 (Miinchen: Dtv, 1979), 1074.

6 1bid., 1069-1075.

7 Tarut, Ananu, 16.8.2.

8 Tubepujeje orumao Ha ocTpBo Kampu roguse 26. H.e. Ha KOjeM je 0CTa0 10 CMPTH jelaHaecT TOfMHA KacHIje, faKIie
10 37. ropuue (Tamut, Ananu, 4.58.2.). llpodecop Pomary mume:, Tanut HaBOAM /52 je fapeBa IIpaTha O1/Ia MajieHa, ain
6pixmpuBo ogabpana. Ilopen Cejana, 3mormacHor mpedeKTa IpeTopuja, jefHOT BuTe3a, 1o uMeHy Kypiuja Atnka, Te
HEKO/IIKO KIbJKeBHO 06pa3oBaHUX /bY/IL, TOTOBO UCK/bY4iBO I'pka, Kojy Cy Ljapa Tpe6anu 3abaB/baTi Ha ycaM/beHOM
OTOKY, Ha IyT je KpeHyo u Mapko Kokiej Hepsa, 61BN KOH3YI 1 Be/MKY paBHMK.” 3atum mpodecop Pomar roso-
P¥ 0 TOM IPABHUKY KOjI je OFTy4HO [la USBPIIN caMOy6ucTBO ral)y, pelireH y cBOjoj OATYIM yCIIPKOC CBUM MoT6aMa
BIIajiapa.
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ITosHaBao je BOjHY BelITHHY. buo je cTpor nmpema ernjama, 3axreBao je pefi U AUCHUILINHY.
Ha Taj je HauMH Offp>KaBao JOCTOjaHCTBO CBOjUX mpefaka Meby kojuma je 6uo u Lesapos ybuua
Kacuje xoju je, mpema HaBopyMa ArinjaHa u3 fiefta o IpahaHckiM paToBUMa, Y>KMBA0 BEIMKM yITIe],
meby ITapTima jour u3 go6a xapa je 6uo kectop xop Kpaca.

3a Bpeme HepoHa, rofuHe 61. H. €., 4yBeH je meros ropop y CeHaTy moBofioM yoOMCTBa
Iepanuja CexyHpa, npedexra rpasa Pima, kojer je youo mweros po6. 3amoxuo ce 3a npumeny SC
Silanianum (Tauut, Ananu, 14.42-45). To je 3HAUMIIO Aa CBYX YeTHpH cTOTHHE [lenaHnujeBux po6o-
Ba KOjI1 Cy ce HallIM y Kyhu 3a BpeMe Kaji je BbUXO0B Tocrofap 610 youjeH, 6yie KaxxmeHo cMphy.
CB0j}M rOBOPHIYKIM TajleHTOM 1 yMeheM ycrreo je ga yoeny CeHar, ITa je ka3Ha 61/1a M3BpILIeHa.
Ty ce moxasao Kao CTPOT ¥ HEMUIOCPAAH YOBEK, KOH3ePBATIBAH IIOMUTINYAP, 3aTOBOPHIK CTape
TpajjuIyje Ipefiaka ¥ MHTepeca apuCTOKparje, yoenbiB FOBOPHUK.

YyBeHu roBop koju y 1ienoctut mpeHocu Tamut, mpodecop Pomary komeHTapuiie Ha cnenehn
Ha4MH: ,,Pa3yM/bIBO JIa TOBOP He MOPa OUTH CAcBIM ay TEHTUYAH, jep je y aHTU4KO 062 6110 0611r4aj
Jla ce Y XMCTOpHjcKa fIjesia YHOCe TOBOPM HOjeMHMX MMYHOCTH. To Cy pajmmy MHOIH, T1a 1 Tanur.
Y Ananmuma (11.25) je HaBepeH Kiaynujes roop oppskaH mosogom Mosbe [ana ga um ce nmpusHa
pumcko rpabaHcTBO U ius honorum. AyTeHTUYaH TEKCT jMjea roBopa HaheH je Ha 6poHYaHUM
nno4ama y JInoHy ma ce MOITIa M3BPIIMTY KOMIAPalpja U3 Koje CIIMjeiu Ja je cafipKaj IlapeBor
HACTYIIa MCTH, amu popMa pasmaurta. To ce, BjepoBaTHO, MOYKe AHAIOTYjOM IPUMMUjEHUTH U Ha
Kacujes roop, TM BUIIIe IITO Ce YUTAB HETOB XUBOT ¥ HOI/IEMM HOyAapajy ca CTaBOBMMA Koje
je usnocuo npen Cenar.’(Pomar, ¢H. 75).

HempocMucrien sak/bydak 0 IMYHOCTY NPABHMKA HMje CAcBUM JIako foHeTn. [Tokasyje ce
Kao0 M3pasUTO CTPOT U IPUHIMINje/aH, a TaluT HaBOMM fja ra HUCY IOFHOCIIN 300T IIpeTepaHe
crporocty (Tarur, Anamu, 13.48.6). IIpodecop Pomars Ty oco6uHy 1OBOMIN Y Be3y C FleTOBUM IIpeT-
koM Kacmjem ma kaxe: ,3aHUM/bMBO je HATIOMEHYTH ia je 1 meroB npefak [aj Kacuje y>xusao rimac
BPJIO CTPOTa ¥ HEYMO/bJBA 40BjeKa, Ta AnmjaH (Bell. Civ. 4.123) nopas xop Oumuma npummcyje
IVjenioM 1 YMEbeHNIN fia je, HakoH KacujeBor camoy6ojcTBa, KOMaHAY BOjCKe Ipey3e0 IOy CT/bi-
BU U fo6popyiHy bpyT, cyurra cynporHoct eHepriaHom u ourrpoM Kacujy” (Pomar, 180, du. 79).

Y 6uorpaduju laja Kacnja Jlonrnna HaBopy ce ia je 610 y Hemmnoctu Kamuryse s6or mero-
Be IIOJ03PMBOCTY Te fia je cny4ajHouthy usberao cMpt. [Ipodecop Pomary y 6eneriy o6jammana:

»1Ipema mpunosujenawy Cetonnja (Cal. 57), Kamuryna je y xpamy 6orume opryHe y AHimjy 6110
ymosopeH fa ce yysa Kacuja (1BocMuciieHa HarioMeHa, Koja ce MOITIa IPOTYMauUTH PasiiunTo).
Lap je momucnuo Ha [aja, Kojit je y To BpujeMe 6110 IPOKOH3YT ¥ A3uju 1 HApeRuo ja ra youjy,
3abopassbajyhn ga y mperopujanckoj rapau noctoju 1pubyH Cassius Chaerea xojera je Kaymryma
usBprasao pyriy. Osaj npyru Kacuje youo je napa mpuje Hero je Hapebeme o mukBupupamy [aja
6uo nspieHo.” (Pomarr, 181, dw. 85).

3.TAJ KACUJE IOHI'VIH 1 TIABOBCKM OPTAKIIYK

Y jenHoM ogroBopy (responsum) aja Kacuja JIoHrnHa crioMube ce 1aBOBCKU OPTaKIyK:
D.17.2.29.2 Ulpianus libro 30 ad Sabinum Aristo refert Cassium respondisse societatem
talem coiri non posse, ut alter lucrum tantum, alter damnum sentiret, et hanc societatem
Leoninam solitum appellare: et nos consentimus talem societatem nullam esse, ut alter lucrum
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sentiret, alter vero nullum lucrum, sed damnum sentiret: iniquissimum enim genus societatis
est, ex qua quis damnum, non etiam lucrum spectet. (Ilpeon: Apuctor HaBoau fa je Kacuje
OITOBOPMO Ja Ce He MOXKe OCHOBATH TaKaB OPTAK/IYK Y KOjeM 61 HeKO CTUIIA0 CaMO KOPHCT, a
IpyIu cHocyo mTeTy. Takas ce opTakIyk 0OMYHO HasMBa JIABOBCKUM: VI My ce cmaxkeMo fia je
TaKaB OPTAK/IYK HUIITAB Y KOjeM OJ jelaH CTUIIA0 CaMO KOPUCT,  [PYTHU He 0¥ MMao HUKAKBY
KOPMCT Hero camo mreTy. HauMe, HajHenrpaBuyHuja je TaKBa BPCTa OPTaKIyKa U3 KOjera HeKo
CHOCM CaMo LITETY, a HeMa KOPUCTIL. )

LnTupanu TeKCT je jenuHn TeKcT y Jlurectama, a 1y ApyruM IpaBHUM Y BAHIIPAaBHUM U3BO-
P¥Ma, Y KOjeM ce CIoMMEbe TABOBCKY OPTAKNyK (societas leonina). Aytop dpparmenra je Yimujas,
a OH ce nmosyuBa Ha KacujeBor yyeHnka ApucToHa Koju nUTHpa cBor yunteba [aja Kacuja. Ha Taj
je HaunH pedepycarbe Ha TaBOBCKM OPTAKIYK ABOCTPYKO MOCPEIHO.

JIaBOBCKIM OPTAK/IyK Ce OJHOCH Ha IUTarbe O TOoe/M JOOUTY U pusuKa Mehy opraiuma.
Cxsaratbe [aja Kacuja Jlonrnza y Be3u ca THM IUTameM je BeoMa cobogoymHo. Hanme, oH cxBa-
Ta IPYHUVII Ay TOHOMMj€ Bo/be BeoMa Iupoko. OpTanyMa je J03BO/bEHO A ypefie CBoje OfHOCe
KaKo Iofj XKeJie 1 KaKo ce Jor0BOPe. Je/[IHO ce He J03B0/baBa yrOBapabe T3B. IABOBCKOT OPTAKITyKa.

IlITo ce Tiye cno6ofe yropapama, MUTambe je OMI0 IOCTaB/beHO, HAUMe, f1a JII je Ba/baH
OPTAKIyK Y KojeM 01 jefaH OpTaK CTMUIA0 JBOCTPYKO Behy KOPUCT y OFHOCY Ha IPyror opTaka
(D.17.2.29pr.).° OnroBop YNImMjaHOB, amy ¢ OCBPTOM Ha CTaBOBE CTAPHjyX IPABHUKA, je 6110
NIOTBPJIAH jep JONPUHOC jeJHOT OpPTaKa y MIMOBUHM 1 pafy Moxke 61Ty Behu y 0HOCY Ha ipyror
opraxka. Kacuje je yak cMarTpao fa je Moryhe 3ak/by4nTy 1 TakaB OpTakIyK y KojeM Ou jeaH of
opTaKa enyo fo6uT, a 610 MCK/bYUeH U3 cHollewa pusuka (D.17.2.29.1).1°

He03Bo/beH je OpTaKIyK y KojeM 01 jefjaH OpTak CHOCHO CaMo IITETY, a He 61 MMao HUKa-
KaBY KOPUCT (JTaBOBCKY OpTakIyk). MelyyTum, ako 6u jean opTak CHOCHO KOPYCT, @ He M ITeTy',
TIOK OV IPYTU CHOCHO ¥ KOPUCT M IITETY, TaKaB 611 OPTaKIykK 610 103BO/beH 1 BajbaH. TuM mpe
611 6110 [03BObEH OPTAKIYK Y KOjeM 01 jefjaH 0pTak CHOCKo Beht yieo y f06MTH, a MICTOBPEMEHO
TPIIEO MU yIeo Y [YOUTKY Y OfHOCY Ha APYTOTr OpTaKa.

PoponavenHuk oBakBor mbepanHor cxsarama Huje 610 [aj Kacuje Jlonrun, Beh yrnenun
npasHMK u3 nepuopa peny6muke Cepsuje Cynmnunuje Pyd xoju je 6uo [ajes mpanena mo majum.
Moryhe je fia je To 6110 jefaH off pasiora, MOXza U HajBXHU)I, ia OH 3ay3Me 1 GpaHy CTaB Koju
je 610 cyIpoTaH TPaJMOLMOHATHOM MUII/bEbY, C 063MPOM Ha TO Jia Ce ¥ IPYTUM CTydajeBuMa
II0Ka3a0 Kao BeoMa CTPOT ¥ HeyMO/bUB Y OfOpaHy YIIPaBO TPA/MIMOHATHYX CTaBOBA.

Tpapuimonansu cras 3actynao je Ksuuat Mynuje CrieBorna, HajyTefHUj I OFf CTAPUX, PeIry-
O/MKAHCKVX IIpaBHUKA — veteres. OH je CTajao Ha CTAHOBUINUTY [ HYje MOIyhe yTOBOPUTY TaKaB
OPTAKJIyK y KojeM 01 jefaH OpTaK y4ecTBOBao ¢ BehuM yuenoM y foOUTH, a MarbyM YHEIOM y
ry6outky. TpaguumoHanaH cTas je 6110, [aKie, Ja OpTaLy MOPajy TPIETU PUUK Y OHOM 00MMY Y
KOjeM CTHYY U TPOQUT.

9 D.17.2.29pr Ulpianus libro 30 ad Sabinum: Si non fuerint partes societati adiectae, aequas eas esse constat.
Sivero placuerit, ut quis duas partes vel tres habeat, alius unam, an valeat? Placet valere, si modo aliquid plus
contulit societati vel pecuniae vel operae vel cuiuscumque alterius rei causa.

10 D.17.2.29.1 Ulpianus libro 30 ad Sabinum: Ita coiri societatem posse, ut nullam partem damni alter sentiat,
lucrum vero commune sit, Cassius putat: quod ita demum valebit, ut et Sabinus scribit, si tanti sit opera, quanti
damnum est: plerumque enim tanta est industria socii, ut plus societati conferat quam pecunia, item si solus
naviget, si solus peregrinetur, pericula subeat solus.

11 Toje 6uo cmy4aj Kajia ce yieo opraka cacroju camo y papy. leramuuje Munena [onojar, ,[Togena go6uru n ry6urka
Meby opraiyMa — puMCKo IpaBo 1 MoiepHa pettera’, Ananu IIpasnoez gaxynmema y beozpady, 2, (2005): 130-144.
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Cyxo6 MuuUbera Ba HajII03HATHja pernyOniKaHcKa mpaBHuKa mpeHocu [aj y VucTu-
TyLMjaMa 1 HasuBa ra magna questio (Taj, iactutynuje 3.149),'* a o ToM criopy usBeIuTaBa u
Jyctunnjan y MHCcTUTYnUMjaMa (3.25.2).

OBpie je moceOHO MHTEPECAaHTHO MUTakbe 3alITo 1 Kako ce Oam [aj Kacuje JIonrus cetno
Jla Ha30Be HeJl03BOJ/beHM OPTAKIYK 1aBOBCKMM. Taj je HasuB ylIao y yobudajeHy ynorpe6y y xia-
CUYHOM PUMCKOM IIPaBy 1 OCTA0 je Jla ce KOPUCTH CBe [0 AaHAIIbIX JaHa."

[Ipema omiTeM MULIbEHY OBaj HAsuB Ipey3er je u3 jenHe Pegpose 6acHe 0 TaBOBCKOM
yopyxemwy (societas leonina). @enap (Phaedrus, Phaeder) je npsu pumcku 6acHomcar. OH je
rpuke 6acHe IPoMOBMCA0 y PyuMy rie o Tafa Huje 6110 IpeCTaBHUKA OBOT KIbJDKEBHOI POJIA.
O6jasuo je 361pky nop HasuBoM Fabulae Aesopiae. Hasus 36upke ykasyje Ha Besy ca E3onoBum
6acuHama. Defap je, HayMe, IIpereBao y CTUXOBe HacHe JlereHAapHOr IPYKOr mucua 6acHu Esoma
Koje cy 6mme Hammcase y mposu. MebyTum, meby Tim 6acHaMa Halmase ce M OHe 4Mji je TBOpAIl
cam Qepap. OHe HUCY BUCOKO OlLieIbeHe Ca CTAHOBUIITA IUTEPAPHUX BPEJHOCTH Ko LITO Cy TO
Esonose 6acue. Oepap Huje 610 mucar; Bemukor yriaefa 1 yrunaja.'* He cnomuisy ra Hu CeHeka
nuty Keuntunjan. CiomMusse ra camo Mapuujan y ceojum Enurpamuma, any BuILe y HETATUB-
HOM CMUCTTY yroTpe6/baBajyhi 3a mwera ped improbus mto 61 MOITIO a 3HAYM HETOLITEH, Ap3ak,
6e3o0bpazan.’®

Jenna tTakBa ®egposa 6acHa je 0 TaBOBCKOM YAPYXKeHbY TO jeCT 0 APYIITBY Y KOjeM Cy ce
YAPXWIN KpaBa, K03a, 0BIA 1 aB (vacca, capella, ovis et leo). OBe cy ce >KUBOTHEbE YAPYXKHUIe
pajy JI0Ba Ha je/leHa ¢ IU/beM JAa Iofiene IieH. Beh Ha IpBu morieq 0BakBo ce yApyKebe YNHN
HeoOMYHIM jep je JIaB OIIaCHA, CHAXKHA [IVB/ba SKVMBOTIIbA 32 PA3JIIKY Off ITOMe cToKe. OCyM Tora,
KpaBa, k03a 11 OBIIa HeMajy HIKaKBe CIOCOOHOCTH 1 JIOBe HUTY 011 3a TO MMaJIe 611/10 KaKBOT MHTe-
peca ¢ 0631poM Ha TO Jia Ce He XpaHe KMBOTIICKIM MecoM. Y 6acHM /1aB MMa Y/IOTy HeraTuBIa.
MebyTum, jacHo je Aa y OpTaKIyKy pajy T0Ba jelieHa CaB I0CA0 MOXKe jefiMHO Aa ypaju nas. Cee
0BO yKasyje Ha To ia 6acHa He IO/Ia3} Off PeanHOr KMBOTA, U IIOCMATPaba 0CcoOMHA KUBOTHIbA
C M/beM Ja ce Te 0cob1He IpeHoce Ha /byae. OBa 6acHa je aneropuja. OHa MOYMIbEe MOPATHOM
IIOYKOM, a OHA [7IACK [ja HIKAjia HeMa Bepe y PyroBamy ¢ Mohuuma (numquam est fidelis cum
potenti societas).VIrnena fa je Gegap xerneo fa yIy Ty KpUTUKY HEKOM MONHVKY Ha MHMPEKTaH
Ha4yH U Jia je 300T TOra MMao HelpyIuKe.

0 xuBory 6acHomcia Penpa ce He 3Ha MHOTO. PoheH je oko 15. TofuHe cTape epe, a yMpo
je oko 57.ronuHe HoBe epe. [TopexoM je 6110 13 MakenoHuje. buo je po6, a kacHije je X1Beo Kao
AyrycroB ocro6ohenuk.' JenHo je Bpeme, 3a Bpeme Tubepuja, IpoBeo y IPOTOHCTBY, jep ce CBOjUM
6acHama 3amepuo o3yoranieHoM npedekry nperopujancke rappae Enmjy Cejany, BepoBaTHo 3601
TOra IITO je OH y aneropujama degpoBux 6acHM IPENo3Ha0 KPUTHKY KOja je NI Ha IeroB PauyH.
ITocraB/pa ce muTame Kako je mpaBHUK [aj Kacuje Jlonruu casHao 3a ®expose 6acHe. JefHa npet-
TIOCTaBKa je Ia je Kao Jieyak 4yo 6acHy ofi CBOT IPYKOT yuMTesba Nefarora. Vimax, BepoaTHuje je
nma 61 yunress Ipk mpe kopuctuo Esonose 6acHe Hero ®enpose.

12 O 0BOM CyKo0y y MUII/bemIMa I 0 06jaliberby eBONMyLuje y cxBatamwy, [lomojar, ,[logena gobuu n ryéurka mehy
OpTamyMa — PIMCKO IIPaBO i MOfepHa pertersa’, 130 u gaspe.

13 Hmp. Ckuia mpodpecopa Muxanna Koncrantunosuha, 4. 598 - HumraBoct 1aBoBCKor ypyskema, ViTanujancku
rpahancku 3akoHuK; 4. 2265: Patto leonino.

14 Munau Bygumup, Mupon ®naurap, ITpezned pumcke krouxesHocmu (beorpas:Hayuna kmura, 1986), 439.

15 Mirko Divkovi¢, Latinsko-hrvatski rjecnik, Zagreb 1900, reprint 1980.

16 Munom Bypuh, Mcmopuja xenencke xrwumnesnocmu (beorpan:3asoy 3a ynbenuxe, 1989), 366 u garme.
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I[IpuxBat/buByja je mpeTnocTaBka Aa ce aj Kacuje c oBom 6acHOM Kao 1 ¢ 6acHOMuCIeM
denpoM cycpeo KacHUje Y cB0joj mpodecuoHanHoj Kapujepu. Hanme, oH je cBakako Mopao fa
o6asba QyHKIHMjy IpeTopa, Ipe MarucTparype cypekTHOr KOH3y/a Kojy je 06aB/pao y 31.T.H. €.,
jep je TO y cknany ¢ pefocienHom Marucrparypa (cursus honorum). To je ynpaso 6uso Bpeme
Kazia je Gemap 6110 y HeMIUIOCTH 300T CBOjUX aleTOPMYHUX OACHMU ¥ KOjUMa Ce LIPEIIO3HAO 3710-
rinacHy npedekT nperopujancke rapae Cejan, koju je 6uo Beoma MohaH 3a Bpeme Tubepuja,a 6110
je IeroB IpujaTesb 1 Y0BeK off moBepema. OH je, MehyTiM, CBMM CpeCTBIMA Pajiio Ha ToMe Jia ce
JIOMOTHe IIPecToIa, I1a je 3a BpeMe Tubepuja, Kojy ra je o Tajja cMarpao HOy3[aHUM HpHjaTe/beM
U capajHuKoM, 6110 nory6seH. O mwemy Tanut rakohe mume ommupHo y AHamMa onucyjyhu
IeroB KapakTep, IIOKYIIAj Jja ce JOMOTHe IPecTofa Kao 1 weroBy mpomact. Moryhe je ia je Cejan
Tyxuo Oeppa 3a Bepbanny umwypujy 36or micamwa yBpempuse necMe (libellus famosus) raxie sa
infamatio, Te na je Kacuje, kao mpetop, 1o cny>x6eH0j FY>KHOCTH 6MO y CUTYaLMji A Ce YIIO3Ha
ca cagpxajem Penposux 6acHn."”

Y cBakoM cy4ajy usBecHo je ga cy ®emap u Kacuje xusemn y Bpeme Tubepuja u ga cy
nManu npobyeMe ¢ MohHUM J/pyauMa Tor BpeMeHa. To je Moryo 3anHTepecoBary Kacuja ga unra
Jie/a CBOTa CaBPEMEHIKa, Ko HICY OWIa Jopacyia lberOBOM yITIeRy I PAHTYy.

4. YMECTO 3AK/bYYKA

Y 0BOM pajiy CKpeHy/Ii CMO Kby Ha OHa, Matbe 00MMHa 11 Makbe T03HaTa, iefia mpodecopa
PoM11a, a TO €Y HeroBM WIAHIM Y KOjIIMa Ce OH 00MTHO CTY>KU INTEPAPHIM JieTIIMa Kao U3BOPOM
TnoflaTaKa 1 IpuKasyje C MHOTO fieTa/ba MOPTpeTe 3HAMEHUTHX TMYHOCTY U3 aHTUYKe UCTOPIje,
yI03Hajyhy Hac ¢ ONMIITEKYITYPHUM ¥ IPABHOKYATYPHUM TeKOBMHaMa npourtocty. HaunHom
IIPABHOT €PYANTE 11 BEMIMKOT [I03HABAOLIA AHTIYKe IUTEPaType, OH HaM IpUO/IIDKaBa yX TOr Bpe-
MeHa 11 TOBOPM 0 MCTOPUjCKUM forabajuma, TMIHOCTUMA, IPAaBHUM, JPYLITBEHNM, TPUBPEIHIM
U KyITYpHIUM IPWINKaMa 1 yCTaHOBaMa CTapor Prma.

YnaHax ,,/IMKOBY PUMCKUX IIpaBHMKA y TanyuToBUM fijenyma’ jefaH je y Hu3y WiaHaka y
KojuMa ce mpodecop Pomarr Kopuctit Ipe cBera fenoM ucropuorpada Tauura, a mogatke Koje Ty
Has1asy KOMOMHYje ¢ APYTM BaHIpaBHUM M3BopuMa (Amujan, CBeToHMje 1 APYyIn), Aa 611 HaM
IPMKA3a0 Ha XMBOMNCAH U CI0jeBUT HAYMH PUMCKO JPYLITBO Y IepUOAY IPUHIUIIATA CA CBUM
CBOjuM TypOy/IEHTHUM MOTIMTUYKUM, APYLITBEHNM, KTTACHUM 1 ApyTuM mpobnemuma. [lpodecop
Pomari je n371B0j110 OfATKe KOj1 Ce OfIHOCE Ha PUMCKe ITPaBHIUKE VI HAIIPABIO BbIX0BE KIBOIICHE
noprpete. Y 0BOM CMO WIaHKy usnsojumu 6uorpadujy laja Kacuja Jlonruna cnegehn omc koju
HaM je mpepcTaBuo npodecop Pomary ¢ mokymajeM fa JOZAMO Heke eJIeMeHTe Y 1beroBoj 6uorpa-
Gbuju o xojuMa Huje 6UI0 pedn y YIaHKY.

17 Antonio Guarino, ,La societa’ colleone”, Labeo, 1/1972, Napoli (1972): 73; Munena Ilonojaiy, ,,/JaBOBCKI OpTaK/IyK
y 6acuu u paBy®, Passoj npasroz cucmema CpOuje u xapmonusayuja ca npasom EY, npunosu npojexmy 2008,
360pHuk pajjoa, mpupepno npod. ap Cerncrnas Tabopoun, (beorpap: llenrap 3a mybmukaruje [IpaBHor pakynTera,
2009), 281-291.

69



Munena Ilonojay

10.

11.
12.

13.

LITERATURE

Der Kleine Pauly, Band 1. Miinchen: Dtv, 1979.

Divkovic, Mirko. Latinsko-hrvatski rjecnik.(Latin-Croatian dictionary.), Zagreb 1900,
reprint 1980.

Guarino, Antonio. ,La societa’ col leone”. Labeo, 1/1972, Napoli (1972):72-77.

Mojovic, Nikola. Rimsko pravo, knjiga I, Istorija rimskog prava. (Roman Law, Book I,
History of Roman Law.), Banja Luka: Pravni fakultet u Banjoj Luci, 2008.

Radovcic, Vesna. ,In memoriam prof. dr Ante Romac®. Zbornik Pravnog fakulteta u Za-
grebu,42,2,(1992): 245-248.

Radovrcic, Vesna. ,Nastavni i znanstveni rad prof. dr. Ante Romca®, (Teaching and scientific
work of prof. Ante Romca”), Zbornik Pravnog fakulteta u Zagrebu, 37,5-6,(1987): 623-637.
Romac, Ante. ,Likovi rimskih pravnika u Tacitovim djelima’, (Characters of Roman lawyers
in the works of Tacitus), Godisnjak Pravnog fakulteta u Banjoj Luci (1977): 171-189.
Budimir, Milan. Flasar, Miron. Pregled rimske knjizevnosti (An overview of Roman litera-
ture). Belgrade: Naucna knjiga, 1986.

Djuric Milos. Istorija helenske knjiZevnosti, (History of Hellenic literature). Belgrade: Za-
vod za udzbenike, 1989.

Konstantinovic Mihailo. Obligacije i ugovori. Skica za Zakonik o obligacijama i ugovori-
ma. (Bonds and contracts. Draft for the Code of Obligations and Contracts.), Beograd:
Centar za dokumentaciju i publikacije Pravnog fakulteta, 1996.

Tacit Kornelije. Anali (prevela Ljiljana Crepajac), Belgrade, 2006.

Polojac, Milena. ,Podela dobiti i gubitka medu ortacima — rimsko pravo i moderna reSenja’,
(Division of profit and loss among partners - Roman law and modern solutions). Anali
Pravnog fakulteta u Beogradu, 2,(2005): 130-144.

Polojac, Milena.,Lavovski ortakluk u basnii pravu“ (Lion partnership in fable and law). Raz-
voj pravnog sistema Srbije i harmonizacija sa pravom EU, prilozi projektu 2008, Zbornik
radova, (priredio prof. dr Svetislav Taborosi), 281-291. Belgrade: Centar za publikacije Pravnog
fakulteta, 2009.

70



Conference proceedings / Zbornik radova / 36opaux pagosa

FIGURE OF THE ROMAN IURIST
GAIUS CASSIUS LONGINUS

Milena Polojac’®
Faculty of Law, University of Belgrade

Summary: The paper is a tribute to Professor Romac and the title refers to his article ,Characters
of Roman Lawyers in Tacitus’s Works” published in 1977 in the “Yearbook” of the Faculty of Law in
Banja Luka. It is one of a series of articles in which Professor Romac uses primarily non-legal sources,
especially the works of famous Roman writers, satirists and historiographers (Juvenal, Ovid, Tacitus
and others), in order to show us in a vivid and layered way the Roman society in the period of the
Principate, with all its turbulent political, social and other problems. Roman jurists found their place
in that broad picture of personalities and events. Among them, Atheus Capito, Antistius Labeo, Nerva
Pater, Pegasus, but also Gaius Cassius Longinus received a particularly true psychological portrait.

Professor Romac uses data from the work of Tacitus, combining it with other sources. In the
case of the lawyer Gaius Cassius Longinus, Tacitus provided, “not only a subtle psychological
characterization, but also left so much information, that they could serve well as material for
a romantic biography or even for a tense action or psychological film” says professor Romac.

The last part of the article is about the so-called societas leonina, and its connection with
Gaius Cassius Longinus.

Key words: professor Ante Romac, Tacitus, Gaius Cassius Longinus, biography, societas leonina.

18 Full Professor, Faculty of Law, University of Belgrade, e-mail: polojac@ius.bg.ac.rs
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POMORSKO SUDOVANJE U SREDNJOVJEKOVNIM
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Apstrakt: Premda je pomorstvo bilo od Zivotne vaznosti u srednjovjekovnim dalmatinskim

komunama, posebni pomorski sudovi postojali su samo u Dubrovniku, i to vrlo kratko vrijeme,
tijekom 16. stoljeca, i u Zadru, od 13. do sredine 15. stoljeca. Sudbenost u pomorsko-pravnim

sporovima bila je strogo centralizirana, i u Dubrovniku prepustena redovitim gradanskim

sudovima, u kojima je vlastela imala presudan utjecaj. Pored njih, specifiéne pomorsko-
pravne sporove riesavali su arbitrazni suci, uvaZavajuci pomorske obicaje i nacelo savjesnosti

i postenja. U clanku se detaljnije analiziraju drZavni organi nadlezni za rjesavanje pomorskih

sporova, te postupak arbitraznog sudovanja putem kojeg je u velikoj mjeri kompenzirano

nepostojanje posebnih pomorskih sudova.

Kljucne rijeci: dalmatinsko srednjovjekovno pomorsko pravo, pomorsko sudovanje, Dubrovnik,
Zadar, arbitrazno sudovanje.

1.UVOD

Budu¢i da je pomorstvo u srednjovjekovnim dalmatinskim komunama bilo od vitalne
vaznosti, bilo je nuzno, pocev ve¢ od 12.1 13. stoljeca, regulirati iznimno vazno pitanje rjesavanja
pomorsko-pravnih sporova. ViSe je vaznih ¢imbenika zahtijevalo $to hitnije osnivanje pomorskih
drustveni zivot uvelike ovisio o pomorskim odnosima, nego i financijske interese svih sudionika
pomorskog pothvata, kako ¢lanova raznih pomorskih trgovackih udruzenja, posebice trgovaca,
¢ija je roba najce$ce prevozena pomorskim putevima, tako i osiguravatelja, te vlasnika brodova,
pomoraca (¢lanova pomorskih bratovstina) i putnika. Osim toga, treba uzeti u obzir da se cesto
radilo o pravnim odnosima s medunarodnim elementom, zbog ¢ega je moglo do¢i do kolizije

1 Prof. dr. sc. Mirela Sarac, Pravni fakultet Sveucilista u Splitu, tel. +385 21 393 584; msarac@pravst.hr
2 Prof. dr. sc. Vilma Pezelj, Pravni fakultet SveuciliSta u Splitu, tel. +385 21 393 521; vpezelj@pravst.hr
3 Dr.sc. Andrija Crnkovi¢, visi predavac, Pravni fakultet Sveucilista u Splitu, tel. +385 21 393 583; andrija@pravst.hr
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pravnih propisa raznih gradova i komuna, ¢iju je primjenu otezavalo jo$ uvijek vazece nacelo
personaliteta,* te izraZzena autonomija srednjovjekovnih gradova. Sve su to bili razlozi zbog
kojih su organi koji su ustanovljeni za rje$avanje pomorsko-pravnih sporova, morali raspolagati
iznimnim znanjem o specifi¢nim pomorskim obi¢ajima, obi¢ajnom i statutarnom pravu, dobrom
organizirano$c¢u, preciznim ustrojstvom, stru¢no$¢u i objektivnoscu.

U naravi je plovidbenog pothvata da je vazda pracen raznim pogibeljnim situacijama,
rizicima, nepredvidenim i nepredvidljivim okolnostima, Sto je ¢esto rezultiralo razli¢itim sporovima
do kojih je moglo do¢i izmedu vlasnika broda (paruna) i ¢lanova posade (mornara), najéesce o
placama i drugim naknadama, zatim izmedu brodara i trgovaca iz ugovora o najmu, u pravilu
o brodarini ili navlu, te o naknadi $tete do koje je moglo do¢i na trgovackoj robi ukrcanoj na
brod,” posebice ako se radilo o pomorskoj havariji; tome valja pridodati i sporove o obvezama iz
ugovora koje je zakljuc¢ivao kapetan broda (najé¢e$ce iz ugovora o zajmu) vezane za neometanu i
sigurnu plovidbu, kao i za nabavku brodske opreme, te sporove s putnicima.® Posebnim propisima
trebalo je regulirati ne samo nadleznost i organizaciju organa zaduZenih za rjesavanje pomorskih
sporova, nego i iznimno vazno i osjetljivo pitanje postupka pred tim organima. Svim sudionicima
pomorskog pothvata, odnosno strankama u sporu, bilo je od velike vaznosti da postupak bude
$to brzi i efikasniji,” kako prvostupanjski tako i apelacijski postupak. Vladajuca klasa bila je
svjesna ¢injenice da prosperitet pomorstva uvelike ovisi i o brzini rjeSavanja pomorskih sporova.?
Upravo zbog toga, mnogi su pomorski sporovi rje$avani po skracenom postupku,’ bez tuzbe i
redovitog sudskog postupka,'® o cemu ¢esto svjedoce propisi statuta srednjovjekovnih dalmatinskih
komuna.'" Mozda je upravo to bio razlog zbog kojeg ve¢ina srednjovjekovnih komunalnih statuta
nije predvidala ustanovljavanje posebnih pomorskih sudova, prepustajuéi rjesavanje pomorskih
sporova arbitraznom sudovanju, koje je s puno vise elasti¢nosti uvazavalo i primjenjivalo dobre
pomorske obicaje i statute, kao i misljenja i savjete uglednih pomoraca i trgovaca, ili je rje$avanje

4 Splitski statut, knj. V1, gl. 72; Zadarski statut, knj. IV, gl. 70

5 Vilma Pezelj i Ljuba Barun, ,Ugovori o iskori$tavanju pomorskih brodova u dalmatinskom statutarnom pravu®,
Zbornik radova Pravnog fakulteta u Splitu, XLIV, 2 (2007), 217. Vilma Pezelj i Mirela Sarac, Ogledi iz rimskog i
dalmatinskog statutarnog pomorskog prava, (Split: Pravni fakultet Sveu¢ilista u Splitu, 2019), 148-151.

6 Vilma Pezelj, ,Pomorskopravne odredbe Paskog statuta iz 1433.%, Zbornik radova Pravnog fakulteta u Splitu,
XLVIIL, 4 (2010), 821. = Pezelj i Sarac, Ogledi iz rimskog i dalmatinskog statutarnog pomorskog prava, 161, n. 32;
Zeljko Radi¢ i Ivica Ratkovi¢, ,, PoloZaj stranaca u splitskom statutarnom pravu®, ADRIAS, 12 ( 2005), 212.

7 Vilma Pezelj i Iva Bego, ,Neka pitanja pomorskog prava u Sibenskom statutu iz 14. st., Zbornik radova Pravnog
fakulteta Sveucilista u Mostaru, XXI (2010), 145. = Pezelj i Sarac, Ogledi iz rimskog i dalmatinskog statutarnog
pomorskog prava, 243-244.

8 Hvarski statut, gl. XVInalaze knezu i kneZevoj kuriji da mora ,,saslusati svaki pomorski spor i potpuno (ga) presuditi
kako u vrijeme blagdana, tako i u obi¢ne dane*. Sibenski statut, II, 11; II, 40, 41, 45 nalaZe da se sporovi sa strancima
moraju rje$avati bezodvla¢no, a sporovi medu putnicima moraju se rjesavati i u blagdanske dane. SI. Dubrovacki statut,
knj. VIIL, gl. 1,2; Zadarski statut, Ref. 78; Kor¢ulanski statut, A 32, B 35; Paski statut, II, 7, 16-20, te Dopune uz II, 7;
Splitski statut, I, 5.

9 Vilma Pezel;j i Stela Gabri¢, ,Pravni polozaj mornara u srednjovjekovnom Splitu®, u Suvremeni izazovi pomorske
plovidbe - Modern Challenges of Marine Navigation, ured. Petra Amizi¢ Jelov¢i¢ Split: Pravni fakultet Sveucilista
u Splitu, 2018), 239. =Pezelj i Sarac, Ogledi iz rimskog i dalmatinskog statutarnog pomorskog prava, 266.

10 Radi¢ i Ratkovi¢, ,Polozaj stranaca u splitskom statutarnom pravu®, 212.

11 Dubrovacki statut, knj. knj. VIII, gl. 1, 2; Splitski statut,knj. I, gl. 5, 6; knj. VI, gl. 71-72; Zadarski statut, knj. IV,
gl.70; Ref. 78; Hvarski statut, gl. XVI; Sibenski statut, knj. II, gl. 40; Pagki statut, knj. II, gl. 16; Kor¢ulanski statut gl.
32 (starijared.) i gl. 35 (nov. red.); Trogirski statut, Ref. 75; Kotorski statut, gl. 74.
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pomorskih sporova prepusteno redovitim gradanskim sudovima ili organima uZe izvréne vlasti,
kao $to je bilo u Dubrovniku, sve do 16. stoljeca.

U rjesavanju pomorskih sporova sudjelovale su i pomorske bratovstine,'? sankcionirajuci
odredene prekrsaje koje bi po¢inili bratimi i tako, $tite¢i interese svojih ¢lanova, utirale put
uspostavljanju posebnih pomorskih sudova.' Ipak, poseban pomorski sud djelovao je jedino u
Zadru, i to ve¢ u 13. stolje¢u, s precizno utvrdenom nadlezno$¢u i ustrojstvom, i u Dubrovniku,
vrlo kratko vrijeme, tijekom 16. stoljeca.

2. RIESAVANJE POMORSKIH SPOROVA U
DUBROVNIKU DO 16. STOLJECA

2.1. RjeSavanje pomorskih sporova po propisima
Dubrovackog statuta iz 1272. godine

Dubrovacki statut koji je donesen 1272. godine, u razdoblju kada su pomorski odnosi i
pomorska trgovina ve¢ bili u velikom usponu, ne predvida postojanje posebnog pomorskog suda.
Premda je gotovo cijela VII knjiga Dubrovackog statuta posvecena reguliranju pomorskih odnosa,
statutarni kodifikatori nisu predvidjeli posebne mehanizme za rje$avanje sve ¢e§¢ih sporova koji
su se javljali u razvijenim pomorskim i trgovackim ugovornim odnosima. Zbog toga je pomorsko
sudovanje, sve do 16. stoljec¢a, bilo u nadleznosti redovitih gradanskih sudova, odnosno, bilo je
povjereno organima uze izvr$ne vlasti: Senatu, knezu i Malom vije¢u, medu kojima je izvr§ena
podjela nadleznosti.'* Ocito je da se radilo o drzavnim organima koji su bili birani iz redova
dubrovacke vlastele, zbog ¢ega na rad tih organa nisu mogli utjecati pomorci i trgovci o ¢ijim je
Zivotnim pitanjima odlu¢ivano. U radu sudova nisu mogli sudjelovati ni predstavnici pomorskih
bratovstina, $to je bilo dopusteno u mnogim mediteranskim pomorskim gradovima (npr. Pisi,
Veneciji, Genovi, Mesini, Valenciji, Barceloni itd.)."

Kako bi vladajuci vlastelini $to bolje kontrolirali i usmjeravali razvitak pomorsko-pravnih
odnosa u svom interesu, statutarnim je odredbama propisano, uz prijetnju vrlo visokim kaznama,
da svaki brod mora imati $krivana, brodskog pisara, ¢ija je zadaca bila biljeziti u brodsku knjigu
sve podatke o posadi i poslovanju broda, i vrsiti nadzor nad radom i ponasanjem ¢lanova posade.
Brodski pisar smatran je predstavnikom drzavne vlasti i prije plovidbenog pothvata morao je
prisegnuti pred knezom i Malim vije¢em.'® Funkciju brodskog pisara mogao je obnasati isklju¢ivo

12 Irena Benyovsky, ,Bratovitine u srednjovjekovnim dalmatinskim gradovima®, CCP, 41 (1998), 152.

13 Zrinka Novak, ,,Znacaj i uloga bratov$tina pomoraca Sv. Nikole od Sdorija u srednjovjekovnom splitskom drustvu,
u: XII vjekova bokeljske mornarice, (Kotor: Bokeljska mornarica, 2010), 129.

14 Konstantin Vojnovi¢, Sudbeno ustrojstvo Republike dubrovacke, Rad JAZU, 105 (1891), 108 (1892), 114 (1893),
115 (1893), Zagreb; usp. Hvarski statut, gl. IV, XIII, XIV-XV; Zadarski statut, IV, 21-30;

15 Bernard Stulli, ,,Iz historije pomorskog sudstva u starom Dubrovniku®, Dubrovacko pomorstvo - u spomen sto
godina Nauticke Skole u Dubrovniku, (Dubrovnik: Odbor za proslavu sto godina Nauti¢ke $kole u Dubrovniku, 1952),
333-335.

16 Dubrovacki statut, knj. VII, gl. 67
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vlastelin, a tek je u 16. stolje¢u (Ordo marinaritiae iz 1535.) dopusteno izabrati za pisara ¢ovjeka iz
naroda, ako se ne bi nasao netko iz vlastelinskih redova.'” Brodska evidencija je smatrana istinitom
i sve zabiljezbe u brodski dnevnik uZivale su javnu vjeru, kao $to nalaze Dubrovacki statut u gl. 45.
VII. knjige. Uz prijetnju kaznom u iznosu od 10 perpera pisar je bio obvezan u roku od 8 dana po
zavr$etku putovanja prijaviti nedoli¢no ponasanje sudionika pomorskog pothvata knezu i njegovom
sudu, kako je propisano u gl. 34. knj. VIL."*® KneZev sud kaznjavao je s 10 perpera mornare koji su
bili neposlu$ni,” ili su htjeli prekinuti putovanje i vratiti se u Dubrovnik, a patrunu broda bili su
obvezni vratiti dvostruki iznos ugovorene place (VII, 12,4). Za razliku od mornara koji su plovili
za pla¢u (mornara - najamnika), mornari koji su plovili na udio dobiti morali su platiti globu
od 6, odnosno 20 perpera (VII, 2, 4-5) ako bi brod isplovio bez pisara, sudjelovati s patrunom u
naknadi $tete zbog manjka brodskog tereta, ili Stete na prevoZenoj robi koja se nije mogla pripisati
nevremenu (VIL, 6,2-3). Za neopravdano napustanje broda u Dubrovniku (8to je trebao ustanoviti
knez i kneZzev sud) kaznjavani su s 10 perpera,a s 25 perpera ako bi to uradili izvan Dubrovnika.?
U slucaju spora o broju udjela do kojeg je moglo do¢i izmedu mornara ad partem i patruna, Statut
propisuje da je vjerodostojno patrunovo o¢itovanje (VII, 26).* Mornari koji su imali entege na brodu,
morali su ih prijaviti brodskom pisaru, inace su kaznjavani s 25 perpera. Ako bi do$lo do spora
o0 entegama, Statut nalaZe da se vjeruje pisaru (VII, 45; VII, 2). Na osnovi navedenih statutarnih
odredaba o¢ito je da patruni nisu stjecali nikakvu vlast nad osobom ¢lana posade, nego se mornare
moglo sankcionirati samo nov¢ano.?

Knez i Malo vije¢e morali su biti obavijesteni o eventualnom kr$enju zabrane o prijevozu
robe na palubi (VIL 9). Njihova sudska nadleznost predvidena je i u slu¢aju ako nokjer i mornari
ne bi patrunu i vlasnicima entega uredno prijavili sve entege koje je brod nosio (VII, 46). U glavi
46. tre¢e knjige Dubrovackog statuta propisuje se nadin rje$avanja sporova iz ugovora o koleganciji
ikaze da ¢e duznik biti odgovoran samo ako je do gubitka do$lo njegovom krivnjom.” Kako se ne
bi ometalo odvijanje pomorskog prometa, tuzenom duzniku dopusta se odlaganje rasprave sve do
zavrSetka odredenog putovanja, premda je uobicajeni rok iznosio 8 dana. Ako se u predvidenom
roku ne bi vratio ili ga nitko ne bi zastupao u sporu, dopustano je tuzitelju da ude u posjed tuzenikove
imovine.** O¢ito je da je vi$e statutarnih odredaba posveceno reguliranju sudskih ovlasti koje

17 Vladislav Brajkovi¢, Etude historique sur le Droit Maritime Privé du Littoral Yougoslave, (Marseille: Société
anonyme du sémaphore de Marseille, 1933), 151.

18 Usp. Hvarski statut, gl. VII nalaze brodskom pisaru, uz prijetnju kaznom od 10 malih libara, obvezu izvijestiti
komunalnog kneza ili kneZevu kuriju o nepostivanju zapovijedi brodskih ¢asnika. Vidi Antun Cvitani¢, ,Pomorsko
pravo u srednjovjekovnom Hvarskom statutu, u: Antun Cvitanié, Iz dalmatinske pravne povijesti, (Split: Knjizevni
krug, 2002), 473, 479-480.

19 Usp. Hvarski statut, gl. VII za mornarski neposluh predvida kaznu od 10 malih libara.

20 Usp. Hvarski statut, gl. III propisuje kaznu od 15 malih libara za neopravdano napustanje broda od strane ¢lana
posade (polovica je upla¢ivana komuni). Vidi Cvitani¢, ,Pomorsko pravo u srednjovjekovnom Hvarskom statutu®, u:
Cvitani¢, Iz dalmatinske pravne povijesti, 479.

21 Usp. Hvarski statut, gl. IV, XIII, XIV-XV propisuje da se u nekim situacijama vjeruje parunovom o¢itovanju uz
prisegu, ali su knez i suci odlu¢ivali hoce i odobriti prisegu, ili ¢e, u nedostatku pisanih dokaza, vjerovati iskazima
svjedoka. Vidi Cvitani¢, ,Pomorsko pravo u srednjovjekovnom Hvarskom statutu,” 480.

22 Usp. Splitski statut VI, 58 propisuje da parun ili naukler imaju pravo kazniti i i$ibati mornara u slu¢aju svade ili
tuce na brodu. Vidi Pezelj i Gabri¢, ,,Pravni poloZaj mornara u srednjovjekovnom Splitu, 267.

23 Vilma Pezelj, ,Ugovor o koleganciji prema odredbama srednjovjekovnih dalmatinskih statuta“, Zbornik radova
Pravnog fakulteta u Splitu, XXXV, 3-4 (51-52) (1998), 627. = Pezelj i Sarac, Ogledi iz rimskog i dalmatinskog
statutarnog pomorskog prava, 118-119.

24 Dubrovacki statut, knj. IIL, gl. 13, 1-2.
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su imali knez i Malo vijece koji su morali biti obavijesteni od strane brodskog pisara o svim
protupravnim radnjama pocinjenim za vrijeme plovidbenog pothvata. Ako bi nokjer ili mornari
napustili brod izvan Dubrovnika, knezev sud ih je kaznjavao s 25 perpera, a ako bi to u¢inili u
Dubrovniku, kazna je iznosila 10 perpera (VII, 11).

Obzirom na ¢injenicu da je ugovor o najmu broda* spadao medu najéesée i najvaznije
ugovore pomorskog trgovackog prometa, knez i Malo vije¢e budno su pazili na postivanje odredaba
tog ugovora i na ponasanje suugovaratelja.” Ugovor o najmu zaklju¢ivan je uvijek u pisanoj formi
pred brodskim pisarom s precizno utvrdenim klauzulama, i brodski ga je pisar morao u roku od
8 dana prije isplovljenja podnijeti na uvid knezu i malovije¢nicima koji su provjeravali jesu li
stranke, patrun odnosno vlasnik broda i trgovac precizno stipulirali sve bitne elemente ugovora
(imena suugovaratelja, ime broda ili ime vlasnika broda ili patruna, sastav ¢clanova posade i brodske
opreme, vrijeme i mjesto ukrcaja i iskrcaja tereta, visina vozarine i eventualni udio dobiti patruna
i mornara). Dubrovac¢kim je statutom bilo propisano da na svim brodovima na kojima plove
dubrovacki trgovci, bez obzira na ¢injenicu jesu li iznajmljeni u Dubrovniku ili izvan Dubrovnika,
patrun, odnosno njegov zamjenik, mora s trgovcem sklopiti ugovor i 0 mornarima, i o kormilima,
jarbolima, lantinama, kao i o drugim predmetima opreme.?” Ako bi nakon provjere knez ili ¢lanovi
Malog vijec¢a ustanovili da neka klauzula ugovora nije ispostovana, prisilili bi patruna da postupi
prema ugovoru. Ako bi se patrun oglusio o njihovu naredbu i isplovio iz Dubrovnika i dalje ne
postujuci odredbe ugovora koji je zakljucio s trgovcem, knez i vec¢ina ¢lanova Malog vijeca kaznili
bi ga nov¢anom kaznom koja je iznosila jedan perper za milijar nosivosti broda. Iznos globe dijelio
se izmedu opcine i trgovaca na jednake dijelove. Isti su propisi vrijedili ako je vlasnik dubrovackog
broda sklopio ugovor o najmu broda s dubrovackim trgovcima izvan Dubrovnika, a vlasnik odnosno
patrun iznevjeri odredbe o mornarima ili opremi broda, trgovci su mogli podici tuzbu pred knezom
u prekluzivnom roku od 8 dana po povratku u Dubrovnik.? Brodski pisar je bio duzan predociti
ugovor o najmu broda knezu i Malom vije¢u.” Buduci da se radilo o strogom roku, gubili bi pravo
na sudsku zastitu ako ne bi podnijeli tuzbu u roku od 8 dana (VII, 8, st. 3,4, 5). Posebno su pazili
na postivanje obveza prema trgovcima iz ugovora o najmu broda ako se radilo o putovanju u
Veneciju ili Marku Ankonitansku (VII,40). Trgovcu ¢ija roba ili dio tereta ne bi bio ukrcan na brod
po zaklju¢enju ugovora o najmu broda, patrun ili njegov zamjenik morali bi nadoknaditi Stetu u
iznosu u kojem prosudi knez i ve¢ina ¢lanova Malog vije¢a (VII, 40).

Dubrovackim je statutom precizno propisana u gl. 3. knjige VII. opremljenost brodova u
ovisnosti o njihovoj nosivosti. Ako je neki dio brodske opreme nedostajao jer se nije mogao nabaviti

25 Mirela Sarac, ,,Ugovor o zakupu broda po Dubrovackom statutu iz 1272. godine®, Zbornik radova Pravnog fakulteta
u Splitu, XXXII, 1-2 (39-40) (1995), 93-103. = Pezelj i Sarac, Ogledi iz rimskog i dalmatinskog statutarnog pomorskog
prava, 93-106.

26 PezeljiBarun, ,Ugovori o iskori$tavanju pomorskih brodova u dalmatinskom statutarnom pravu®, 217. = Pezelj i
Sarac, Ogledi iz rimskog i dalmatinskog statutarnog pomorskog prava, 139.

27 Usp. Hvarski statut, knj. V, gl. 1; Zadarski statut, knj. IV, gl. 74; Kotorski statut, pogl. 378. Vidi Vilma Pezelj, ,, Patronus
navis u dalmatinskom statutarnom pravu®, u Suvremeni izazovi pomorske plovidbe - Modern Challenges of Marine
Navigation, ured. Petra Amizi¢ Jelov¢i¢ (Split: Pravni fakultet Sveuciligta u Splitu, 2016), 311. = Pezelj i Sarac, Ogledi
iz rimskog i dalmatinskog statutarnog pomorskog prava, 176.)

28 Usp. Splitski statut, VI, 18; Skradinski statut, cap. 24, Trogirski statut, III, 32.

29 Usp. Hvarski statut, V, 15. koji u nedostatku javne isprave predvida svjedocenje vjerodostojnih svjedoka.; Zadarski
statut, IV, 20 za ugovor o zakupu broda do sto milijara nosivosti traZi ili pisani dokument u brodskom dnevniku ili
svjedocenje dvojice svjedoka.
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ili iznajmiti u Dubrovniku, o tome je trebalo obavijestiti kneza i Malo vijece, koji bi patrunu tog
broda nalozili $to treba poduzeti u pogledu nedostajuce opreme.*

2.2. Arbitrazno sudovanje u srednjovjekovnom Dubrovniku

Dubrovacki pomorci nisu mogli utjecati na centralisticki sustav pomorskog sudovanja kakav
je bio predviden statutarnim propisima iz 1272. godine. Ipak, pored strogog sustava pomorskog
sudovanja, u praksi je zaZivio puno elasti¢niji i svrsishodniji na¢in rje$avanja sporova koji su se javljali
u sve razvijenijim trgovackim i pomorskim odnosima u 14. i 15. stolje¢u. Naime, zainteresirane
stranke mogle su se suglasiti da ¢e njihov spor rijesiti suci koje bi same izabrale, odnosno arbitri.
Takav arbitrazni nacin rje$avanja sporova bio je rasiren ne samo u Dubrovniku nego i u drugim
gradovima i pomorskim trgovackim srediStima. Na taj su na¢in stranke mogle slobodnije ocitovati
svoju volju i bolje zastititi svoje interese. Osim toga, arbitrazni spor je bio puno ekonomi¢niji
od spora pred redovitim sudom; krace je trajao i bio je pracen nizim troSkovima.” Arbitraza je
primjenjivana ve¢ u vrijeme dono$enja Dubrovackog statuta, i Dubrovacki statut detaljno regulira
arbitrazni postupak u III. knjizi*? koja je posvecena organizaciji sudova i sudskom postupku (gl. 1,
314).” Tako se u gl. 1, I11. knjige (De ordine iudiciorum et terminis qui dantur in iudiciis) kaze
da stranke svojom voljom mogu izabrati osobe kojima ¢e povjeriti rjeSavanje spora. Redoviti sud ¢e
rijesiti spor ako se stranke ne bi mogle dogovoriti o osobi arbitra. U gl. 3, knjige III. (De iudicibus
qui de foris eliguntur) kaze se da su arbitri donosili presudu vodeci se prvenstveno pomorskim
obic¢ajima i po$tujuci nacelo savjesnosti i postenja. Kada bi arbitar ili arbitri bili izabrani, stranke
se vi$e nisu mogle predomisliti i odbiti pokoriti se njihovoj odluci. Isto je vrijedilo i za izabrane
arbitre koje je knez mogao kazniti i prisiliti prisegom da rijese spor za koji su izabrani. Presudu su
morali uroku od 30 dana po njenom izricanju formulirati u pisanom obliku u vidu javne isprave, o
¢emu Dubrovacki statut jasno govori u knj. IT1, gl. 3.- O sucima koji se biraju izvana: ,,...A presuda
koju oni donesu, neka bude obavezujuca i konac¢na. O toj su presudi spomenuti suci obavezni izdati
javnu ispravu stranci koja dobije parnicu u roku od trideset dana od vremena presude. A ne bude li
izdana, neka ta presuda nakon tog roka ne obavezuje.“** Presuda donesena od strane arbitraznog
suda mogla se ovrsiti kao i bilo koja presuda redovitog civilnog suda.”

Za arbitrazni postupak vrijedila su nacela i metode koji su primjenjivani pred knezevom
kurijom, odnosno redovitim sudom, $to je re¢eno u gl. 4, knj. III (Qualiter iudices de foris electi
iudicare debent).*® Pomorske sporove s medunarodnim elementom presudivao je poseban sud,
kojeg Dubrovacki statut naziva stanicum,a spominje se u gl. 49. I11. knjige De consuetudinibus inter
homines ladre et Ragusii kada Statut govori o rjeSavanju sporova izmedu stanovnika Dubrovnika i

30 Usp. Zadarski statut, IV, 5-12; Rapski statut, III, 25.

31 Brajkovi¢, Etude historique sur le Droit Maritime Privé du Littoral Yougoslave, 94-95.

32 Antun Cvitani¢, ,Uvod u dubrovacko statutarno, poslije zakonsko pravo, u: Cvitanié, Iz dalmatinske pravne
povijesti, 538.

33 Mirjana M. Blagojevi¢, POD OKRILJEM Svetog Nikole i Svetog Vlaha, (Beograd: HERAedu - Drustvo za kulturni
razvoj ,Bauo“ Petrovac na moru, 2020), 461.

34 Blagojevi¢, POD OKRILJEM Svetog Nikole i Svetog Vlaha, 463, n. 1178.

35 Stulli. ,Iz historije pomorskog sudstva u starom Dubrovniku*, 338.

36 Ibidem.
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Zadra (naj¢esce odrzavan kod crkve Svete Marije na Hvaru),iu gl. 50, knj. II. De consuetudinibus
inter homines Ragusii et homines de Sibinico, Tragurio, Dalmisio et Spaleto, gdje se govori o
rje$avanju sporova izmedu Dubrov¢ana i stanovnika drugih dalmatinskih komuna, koji je odrzavan
kod stonske Prevlake.*”

ubrzati rje$avanje pomorskih sporova, i to Zakonom iz 1470. godine (kar. 38 Liber Croceusa)*®
gdje su pomorski sporovi dobili prioritet pred civilnim, a sli¢no propisuje i Zakon iz 1508. godine
(kar. 137 Liber Croceusa)® za Zalbeni postupak, gdje se kaze da se pomorski sporovi i sporovi u
kojima sudjeluju strani drzavljani moraju rjesavati bez ikakvog odlaganja (causae privilegiate).
Jo$ uvijek nije bilo posebnog pomorskog suda, ako se izuzme drzavni organ, osnovan temeljem
Zakona iz 1477. godine® (kar. 68 Liber Croceusa) s pomorsko-upravnom funkcijom, koji je u
sklopu svoje nadleznosti kontrole opremljenosti i nakrcanosti brodova, mogao izricati novéane
kazne, na koje su se zainteresirane stranke mogle zaliti Malom vije¢u u roku od 3 dana.*' Osim
spomenutih zakona, 1452. godine donesen je zakon pod nazivom Ordo quod non fiat avarea inter
Raguseos et externos, koji je kao 421. glava uvrsten u Liber viridis. Cilj je toga zakona bio smanjiti
veliki broj sporova izmedu dubrovackih gradana i stranaca do kojih je dolazilo temeljem primjene
nacela zajednicke havarije. Zbog toga je, kao $to i sam naziva zakona sugerira, bilo zabranjeno
dubrovackim gradanima i strancima regulirati uzajamne odnose po nacelima zajednicke havarije.

3. POMORSKO SUDOVAN]JE OD 16. STOLJECA
DO PROPASTI DUBROVACKE REPUBLIKE

Jedna od najznacajnijih prekretnica u dubrovackoj povijesti, oslobadanje od mletacke vlasti
1358. godine, omogucilo je viSestruku ekspanziju u gospodarskom, politickom i drutvenom zivotu
Dubrovnika. Ja¢anje dubrovacke komunalne samostalnosti na poseban se na¢in odrazilo na procvat
dubrovacke trgovine i pomorstva.

3.1. Drustveno-ekonomske prilike u Dubrovniku do sredine 17. stoljeca

Nakon 1358. godine Dubrovnik je samo formalno priznavao vrhovnu vlast hrvatsko-ugarskih
vladara, koristeci njihovu zastitu za trgovacku ekspanziju.*? Razvitak dubrovacke trgovine uvelike
je bio potaknut gospodarskim napretkom zemalja u njegovom zaledu, a nakon njihovog pada pod

37 Cvitani¢, ,,Uvod u dubrovacko statutarno, poslije zakonsko pravo®, u Iz dalmatinske pravne povijesti, 540.

38 Quomodo reformati sunt ordines Consulatus

39 Ordo super appellationibus dependentibus a causis marinaritiae

o Offiziali tre per li navigli da non stracargarsi. Vidi Stulli, ,1z historije pomorskog sudstva u starom Dubrovniku,
339.

41 Bernard Stulli, ,Ordines artis nauticae secundum consuetudinem civitatis Ragusii®, Anali Historijskog instituta
u Dubrovniku, 1, 1, (1952), 92-93.

42 Vinko Foreti¢, ,Nekoliko pogleda na pomorsku trgovinu Dubrovnika u srednjem vijeku®, u Dubrovacko pomorstvo

- u spomen sto godina Nauticke skole u Dubrovniku, (Dubrovnik: Odbor za proslavu sto godina Nauticke $kole u
Dubrovniku, 1952), 149.
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tursku vlast, Dubrovcani su od Turske dobili privilegij slobodnog trgovanja i na kopnu i na moru. Ve¢
u 16. stolje¢u Dubrovcani su postali glavni posrednici u razmjeni proizvoda i usluga izmedu zemalja
zapadne Europe i Turske i Bliskog Istoka, ¢emu je doprinijela i sve razvijenija mornarica i pomorsko-
pravni odnosi. Monopolisticka presizanja Venecije takoder su dovela do porasta vaznosti dubrovacke
luke u 15. stolje¢u, a iznimno pogodna medunarodna situacija po¢etkom 16. stolje¢a, drzavno-
pravna afirmacija Dubrovnika, porast proizvodnje i diplomatska vjestina dubrovackih politi¢ara
i konzula® formirali su idealne uvjete da dubrovacka trgovina i dubrovacko pomorstvo** doZive
svoj najveci procvat.*® Dubrovacka vlada poticala je bogate trgovce i pomorce da ogromne zarade
iz pomorske trgovine ulazu u izgradnju vlastite mornarice, i u tu se svrhu pocev od 1525. godine
izgraduje veliko brodogradili§te u Gruzu.* U tom razdoblju dubrovacka mornarica ubrajala se
medu najvece na svijetu,* a pomorska djelatnost Dubrovcana, zahvaljujudi prijateljskim odnosima
sa Spanjolskom, protegnula se i na Atlantik.**

3.2. Pomorski sud u Dubrovniku u 16. stoljecu

Sve do polovice 15. stolje¢a pomorska zakonodavna djelatnost nije bila velika, $to je bila
posljedica sredenosti i sistemati¢nosti propisa Dubrovackog statuta, posebice njegove VII knjige,
kao i nastojanja vladajuce vlastele da drzavnom regulativom ne ko¢i razvitak trgovackih pomorskih
odnosa,” na ¢emu su posebno inzistirali sve utjecajniji pripadnici obogacene gradanske klase u
povijesnom nastupanju, koja je bila zainteresirana za $to vecu slobodu ugovaranja i pomorskog
poslovanja. Ipak, procvat i ekspanzija dubrovackog pomorstva u 16. stolje¢u zahtijevali su
suvremeniju i detaljniju pravnu regulativu, i u tu svrhu su doneseni 1511. 1 1535. godine zakoni
pod nazivom Ordo marinaritiae.

Prvi od tih zakona, koji se sastoji od 14 stavaka, uvrsten je na karti 151. Liber Croceusa.
Prvenstveno se bavi rigoroznim sankcijama protiv neposlusnih ¢lanova posade.* Zanimljivo je da se
prvih pet stavaka odnosilo na strozije sankcioniranje napustanja ili bjezanja mornara sa broda nego
§to je to bilo predvideno po ranijim statutarnim propisima. Premda je ve¢ Dubrovacki statut, u gl.
11.VII knjige, propisivao kaznu od 25 perpera za odbjeglog ¢lana posade, zakonom iz 1511. godine
uvodi se i zatvorska kazna u trajanju od 6 mjeseci, gubitak dijela dobiti i obveza naknade trogkova
angaziranja drugog mornara. Da bi se osigurali od nepredvidenog i neopravdanog napustanja
broda, propisano je da mornar ili naukler smiju otici s broda samo uz pisanu privolu koju su mogli
dobiti od organa javne vlasti, brodskog $krivana, vlasnika broda ili patruna odnosno vicepatruna.
Potvrduje se odredba 22. glave VII knjige Dubrovackog statuta, da su ¢lanovi posade obvezni zavrsiti

43 Ilija Miti¢, ,,Uloga konzula u razvoju trgovine i pomorstva starog Dubrovnika do ukidanja Republike®, Dubrovacki

horizonti, XVI, 24 (1984), 68.

44 Jorjo Tadi¢, ,0 pomorstvu Dubrovnika u XVI i XVII veku, u Dubrovacko pomorstvo - u spomen sto godina

Nauticke $kole u Dubrovniku, (Dubrovnik: Odbor za proslavu sto godina Nauticke $kole u Dubrovniku, 1952), 165.

45 Radovan Samardzi¢, Veliki vek Dubrovnika, (Beograd: Prosveta, 1983), 8-10.

46 Jozo Lueti¢, looo godina dubrovackog brodarstva, (Zagreb: Zora, 1962), 39-41.

47 Jorjo Tadi¢, ,Organizacija dubrovackog pomorstva u XVI veku*, Istoriski casopis, I, 1-2 (1948), 27; Jozo Lueti¢,
»Brodovlje Dubrovacke Republike 17. stolje¢a®, Grada za pomorsku povijest Dubrovnika, knj. 3, (1959), 9-10.

48 Jozo Lueti¢, ,Pomorac i diplomat Ivan Kaznaci¢“, Grada za pomorsku povijest Dubrovnika, knj. 1, (1954), 5.

49 Stulli, ,,Ordines artis nauticae secundum consuetudinem civitatis Ragusii*, 93-96.

50 Stulli, ,Ordines artis nauticae secundum consuetudinem civitatis Ragusii®, 97-100.
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putovanje bez obzira na nacin na koji je ugovoreno njihovo placanje. U st. 3 predvidena je kazna
u dvostrukom iznosu od one koja je bila propisan u 21. glavi VII knjige, u slu¢aju neopravdanog
napustanja broda od strane mladica ili brodskog sluge. Zakon se nadovezuje i na propis 26. glave
VII knjige Dubrovackog statuta, i u st. 4. govori 0 odnosu ¢lanova posade i patruna, predvidajuci
stroge kazne ako bi zloupotrijebili patrunovu smrt i napustili brod. Napustanje broda u takvoj
situaciji zaprijeceno je novéanom kaznom u iznosu od 50 perpera, zatvorskom kaznom u trajanju
od 2 mjeseca i neisplatom ugovorenog dijela dobiti, odnosno place. Mornar je imao pravo na
ugovoreni dio dobiti ako bi napustio brod zbog bolesti, i patrun ga je morao primiti na sljedece
putovanje koje bi brod poduzeo (st.5). U stavku 6. ponovno se naglasava da mornar striktno mora
postivati i ispunjavati ugovorne obveze, a ako bi otiSao negdje bez patrunove privole i prije pocetka
plovidbenog pothvata za koji je angaziran, mogao je biti kaznjen zatvorskom kaznom u trajanju
od 2 mjeseca i novéanom globom od 50 perpera. Patrun je mogao osloboditi mornara njegovih
obveza iz ugovora o sluzbi ako bi mornar postao naukler ili patrun na nekom drugom brodu. U
stavku 7.1 8. Zakon sadrzi sli¢ne propise kao i gl. 12. VII knjige Dubrovackog statuta o obvezama
mornara koje su se odnosile na preslagivanje, utovar i istovar brodskog tereta, a u st. 9. govori se o
kaznama koje su predvidene za mornare koji odbiju izvrsiti neku zada¢u na brodu. Ako se brod jo$
nalazio u Dubrovniku, mornar je mogao biti kaznjen zatvorom u trajanju od 2 mjeseca, odnosno,
kaznom od 6 mjeseci zatvora i nov¢anom kaznom u iznosu od 50 perpera ako bi takav prekrsaj
napravio u inozemstvu. Osim toga, morao bi platiti troskove angaziranja drugog mornara. Svaki
¢lan posade koji bi krsio brodsku disciplinu ili bi odbio izvr$iti naloZeni posao, mogao je biti kaznjen
sa 6 mjeseci zatvora ili sa 50 perpera, a patrun je imao pravo izbaciti ga sa broda i ostaviti bez
ikakve naknade, kao $to propisuje st. 10. Stavovima 11.1 12. predvideni su kaznenopravni propisi.

U cilju $to bolje zastite brodskog tereta i imovine brodovlasnika i trgovaca, krada stvari
vece vrijednosti kaznjavana je sukladno kaznenim propisima Dubrovacke Republike, dok su
druge krade sankcionirane zatvorskom kaznom od 6 mjeseci, neisplatom place i ugovorenog
dijela dobiti, uz obvezu vracanja ukradene stvari. Ubojstvo i tjelesne ozljede pocinjene medu
mornarima kaZnjavane su prema kaznenim propisima Dubrovacke Republike. Isto se primjenjivalo
ako bi mornar povrijedio patruna oruZjem, a ako bi se s njim samo verbalno sukobio, kaznjavan
je sa 2 mjeseca zatvora. Mornari su bili obvezni §tititi brod i brodski teret, a ako bi odbili tu
duZznost, smatrani su pobunjenicima i kaznjavani zatvorom od godine dana, konfiskacijom imovine
i neisplatom dobiti s tog putovanja, $to je bilo predvideno u st. 13. Patrun je veoma lako mogao
prekrsiti svoju ugovornu obvezu i otpustiti mornara, ali ako bi to u¢inio bez opravdanog razloga,
bio je obvezan isplatiti mu odgovaraju¢u naknadu.

U namjeri da se postigne bolje i efikasnije ustrojstvo pomorsko-pravnih odnosa godine
1535., donesen je novi zakon iz oblasti pomorstva Ordo marinaritiae (karta 187. Liber Croceusa),
¢iji su propisi na suvremeniji i adekvatniji na¢in regulirali sve razvijenije pomorsko-pravne i
pomorsko-trgovacke odnose u 16. stolje¢u. Pomorska ekspanzija i procvat pomorske trgovine, a
susljedno tome i sve ucestaliji sporovi u pomorskoj bransi, rezultirali su izrazenom potrebom za
osnivanjem posebnog pomorskog suda. Stoga se spomenutim Zakonom ustanovljava poseban
organ Petorice za poslove pomorstva (Officiales quinque artis marinaritiae), biranih iz redova
vlastele u Velikom vije¢u, ¢ija je primarna zadaca bila nadzor nad nakrcano$¢u brodova (st. 1),
odnosno pridrzavanje propisa o maksimalnoj optere¢enosti brodova. Pored te zadade, u st. 2.1 3.
predvida se da ¢e taj organ djelovati i kao pomorski sud koji ¢e rjesavati sporove izmedu vlasnika
broda, odnosno patruna i ¢lanova posade, a isto tako i sporove koji su se javljali o vozarini izmedu
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trgovaca i vlasnika brodova. Posebice, ako bi se javio spor iz ugovora o najmu radne snage ili zbog
krsenja disciplinskih propisa koji su vazili na brodu, stranke su mogle bez odgadanja zatraziti
pravnu zastitu i presuda suda postajala je pravomoc¢na u roku od tri dana ako se nitko ne bi zalio
na presudu. Naime, Zakon predvida i drugostupanjski postupak pred Kolegijem sudaca za civilne
poslove ili Senatom, kojima je nezadovoljna stranka mogla podnijeti zalbu i u stavku 4. se kaze da ti
predmeti imaju prvenstvo pred drugima. Vrijednost utjeranih globa dijelila se na jednake dijelove
izmedu suda, javne riznice i osobe koja je prijavila prekrsaj. Pored toga, ¢lanovi suda dobijali su i
2% od vrijednosti svakog rijeSenog spora.”' Zakon ne sadrzi nikakve posebne postupovne propise
jer su ¢lanovi suda primjenjivali ista postupovna pravila koja su vrijedila pred civilnim sudovima.

Ordo marinaritiae, pored odredenih carinskih propisa, predvida i povlastice za ¢lanove
posade i patrune koji su bili dubrovacki gradani, jer im je dopusteno da uvezu i izvezu robe do
odredene vrijednosti: za zapovjednika broda vrijedio je iznos od 100 dukata, za vodu 30 dukata,
dok su mornari smjeli uvesti, odnosno izvesti robe u vrijednosti od 20 dukata.™

Buduci da je 16. stoljece bilo stoljece velikog procvata i ekspanzije dubrovackog pomorstva,
nastojanja dubrovacke vlade da se izgradi samostalna vlastita mornarica pronasla su svoje mjesto i
u propisima Zakona iz 1535. godine, kojima se poti¢e domaca brodogradnja i predvida veci iznos
zajma koji je odobravala drzava za gradnju brodova. To je razdoblje kada postupno popusta rigidnost
ranijih normi, $to je ocito iz propisa koji dopustaju da se uz znanje rektora i Malog vije¢a moze
uzeti pisar iz redova pucana, ako se ne bi nasao vlastelin koji bi obnasao tu duznost. Patrun nije
smio angazirati odbjeglog mornara, uz prijetnju kaznom od 100 dukata.” Zakon se nadovezuje
na propise 14. glave VII knjige Dubrovackog statuta koja se bavi pitanjem odnosa izmedu vlasnika
broda i patruna. Pomorski sud kontrolirao je postivanje ugovornih obveza koje je patrun preuzimao
prema dioni¢arima, i ako bi ustanovio da patrun ne ispunjava ugovorne obveze, ve¢ina karatista
je mogla odlu¢iti da se brod proda, kako bi svaki od njih dobio svoj dio.>*

Zanimljivo je da je ve¢ 1540. godine donesen Ordo revocationis officialium marinarizze

— zakon uvrsten na kartu 193. Liber Croceusa — temeljem kojeg prestaje funkcionirati posebni
pomorski sud, tj, organ Petorice za poslove pomorstva. Tim je zakonom za rje$avanje pomorskih
sporova ponovno predvidena nadleznost redovitog gradanskog suda, tj. Suda konzula (Consules
causarum civilim). Na osnovi navedenih odredaba, olito je da je polozaj pomoraca, posebice
mornara, bio veoma tezak, $to je rezultiralo ¢estim bjekstvima s brodova i zaposljavanjem na stranim
brodovima. Da bi sprijecili konkurenciju stranih mornarica 1574. godine donesen je propis kojim
je dubrovackim mornarima zabranjeno ploviti na brodovima koji nisu bili u vlasnistvu Dubrovcana.
Istim je zakonom, uvr$tenim u kazneno-pravni zbornik Liber criminalium, svim seljacima iz
dubrovackog zaleda, koji ve¢ nisu bili angaZirani kao mornari, zabranjeno, uz prijetnju visokim
kaznama, stupanje u mornarsku sluzbu, a tek iznimno uz odobrenje Senata.*

Moze se zakljuciti da je osnovu dubrovackog pomorskog zakonodavstva u 16. stolje¢u, i
pored visoko razvijenih pomorskih odnosa i pomorske trgovine i dalje ¢inio osnovni fond propisa
donesenih u 13. stoljecu, i sabranih preteZito u VII knjizi Dubrovackog statuta. Vladajuca vlastela
nije imala snage za radikalnije reforme u oblasti pomorstva, zbog svoje konzervativnosti i frakcijskih

51 Stulli, ,Iz historije pomorskog sudstva u starom Dubrovniku*, 340.

52 Tadi¢, ,Organizacija dubrovackog pomorstva u XVI veku*, 72.

53 Ante Marinovi¢, Dubrovacko pomorsko pravo, knj. II, (Split: Knjizevni krug, 2005), 182.
s4 Blagojevi¢, POD OKRILJEM Svetog Nikole i Svetog Vlaha, 466-467.

55 Stulli, ,Ordines artis nauticae secundum consuetudinem civitatis Ragusii®, 108-109.
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sukoba unutar same upravljacke strukture. Gradani, odnosno pomorci, i dalje su bili lieni prava
sudjelovanja u radu drzavnog organa koji se formalno nije zvao pomorskim sudom nego drzavnim
organom Petorice za poslove pomorstva, jer se bavio ne samo presudivanjem civilnih sporova
nego je djelovao i u pomorsko-administrativnoj domeni. Zbog toga su propisi koji su doneseni
u 16. stolje¢u uglavnom usmjereni na reguliranje upravnih pitanja, pitanja sudskog postupka,
ustrojbena pitanja, te dinamiku javnoga fiskusa u uvjetima bujanja robno-novéane privrede i
financijskih transakcija iz podruéja pomorske trgovine. Vjerojatno su to bili razlozi zbog kojih je
ugasena djelatnost pomorskog suda. Bogati pomorci i trgovci nastojali su izvudi $to veci profit iz
svakog plovidbenog pothvata pa im nije odgovarao drzavni organ koji je kontrolirao postivanje
propisa o maksimalnoj opterec¢enosti brodova.” Osim toga, ¢lanovi suda nisu se pridrzavali propisa
o promptnom rjesavanju pomorskih sporova. Nejedinstvo vladajuce vlastele odrazavalo se i na rad
suda, koji je neredovito zasjedao i sporo donosio presude, zbog ¢ega Ordo revocationis officialium
marinarizze utvrduje da je djelujuci na taj nacin, sud naskodio dubrovackom pomorstvu, i da
je ukinut iz tog razloga. Medutim, nepostojanje pomorskog suda nije moglo u potpunosti biti
kompenzirano djelatno$¢u arbitraznih sudaca, pa je dubrovacki Senat ipak bio prisiljen 1564. godine
donijeti Provedimentum super naulis. Tom je odlukom, u cilju efikasnijeg pomorskog sudovanja,
Senat rjeSavanje ucestalih sporova iz pomorskih havarija i ugovora o najmu brodova (najéesce je
bila sporna visina vozarine) prenio u nadleznost Velike carinarnice.” Naro¢ito je bilo vazno da
carinici, za razliku od sudaca redovitog civilnog suda koji su donosili presude temeljem krutih
pisanih propisa, viSe primjenjuju i uvazavaju pomorske obicaje, te da rjesavaju sporove uvazavajuci
¢injeni¢no stanje, i savjete iskusnih pomoraca, uvijek se pozivajuéi na primjenu nacela savjesnosti
i postenja. Vremenom je nadleznost Velike carinarnice ograni¢ena na sporove o vozarini.”®

3.3. Pravilnik o nacionalnoj plovidbi

Kada se govori o pomorskom sudovanju u srednjovjekovnom Dubrovniku, svakako treba
spomenuti $iroku mrezu konzulata koje je Dubrovacka Republika pocela izgradivati ve¢ od 13.
stoljeca, i kojima je, izmedu ostalih, povjeravana i sudska funkcija.” U 16. stolje¢u djelovalo je
pedeset dubrovackih konzulata, a njihov je znacaj jo$ viSe porastao u 18. stolje¢u® kada, nakon
stagnacije do koje je doslo u 17. stoljecu, dubrovacko pomorstvo dozivljava renesansu. Budu¢i da
je dubrovacko pomorstvo u 18. stoljecu bilo uglavnom orijentirano na Bliski Istok, propisi koji
su doneseni u razdoblju od 1745. do 1793. godine, i objavljeni pod nazivom Regolamenti della
Repubblica di Ragusa per la navigazione nazionale®, u velikom se broju bave reguliranjem
obveza i ovlasti dubrovackih konzula. Radu konzularne sluzbe posveceni su regolamenti br. XXI,
XXII, XXIV, XXVIIT-XXXII, XXXIV-XXXVIII doneseni 1750. 1 1751. godine, te reg. br. LI iz 1790.

56 Zadacakontrole postivanja propisa o brodskoj opremi i nakrcanosti brodova nije presla u nadleznost nekog drugog
drzavnog organa. Vidi Stulli, ,Ordines artis nauticae secundum consuetudinem civitatis Ragusii®, 105-106.

57 Stulli, ,Iz historije pomorskog sudstva u starom Dubrovniku®, 343.

ss Ibidem.

59 Ante Marinovi¢, ,Pomorsko-pravni propisi sredovje¢nog Dubrovackog statuta“, Pomorski zbornik, knj. I, (1963),
455; Miti¢, ,Uloga konzula u razvoju trgovine i pomorstva starog Dubrovnika do ukidanja Republike®, 68.

60 U tom je razdoblju Dubrovacka Republika imala oko 80 konzulata na Mediteranu. Vidi Miti¢, ,Uloga konzula u
razvoju trgovine i pomorstva starog Dubrovnika do ukidanja Republike®, 70.

61 Vinko Foreti¢, ,,Crtice iz pomorske povijesti*, Zadarska revija, X1, 5, (1962), 382.
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godine. Pravilnik vodi ra¢una kako o radu konzularne sluzbe u podrucjima koja su pripadala
Turskom Carstvu, tako i onima u kr§¢anskim zemljama. Posebna je zadaca konzula bila ovjera
brodskih dnevnika, u koje su unoseni podaci o poslovanju broda, brodskom teretu, prihodima i
izdacima. Nakon uvida u brodsku teretnicu bili su duzni poslati izvjestaje Uredu za plovidbu koji
ih je prosljedivao Uredu za konzulate na Istoku (reg. XXXVI). Kapetani brodova morali su uzeti
potvrdu od konzula kako bi mogli poloZiti ra¢un o poslovanju broda kada se vrate u Dubrovnik.
Pravilnik u reg. LII posebno sankcionira zloupotrebu ugovora o zajmu kojeg bi zakljucio kapetan
kako bi mogao zavrsiti odredeni pomorski pothvat. Dubrovacki konzul je taj zajam morao odobriti,
dokument o zajmu vrijedio je isklju¢ivo za taj slu¢aj i morao se obesnaziti po povratku u Dubrovnik,
nakon $to bi bio podnesen na uvid suvlasnicima broda. Ako kapetan ne bi postupio sukladno
navedenom regolamentu, sankcioniran je zatvorskom kaznom od 6 mjeseci i gubitkom prava
obnasanja kapetanske duznosti. Od posebne je vaznosti bio regolament XXXIII, iz 1751. godine,
kojim je ustanovljena jurisdikcija konzulata Smirne, Soluna i Kaneje, te potvrdena jurisdikcija
za teritorij Aleksandrije i Kaira. Po uzoru na nekadasnje statutarne propise, i propisi Pravilnika
za nacionalnu plovidbu detaljno govore o zadaci brodskog pisara, budu¢i da su sve pomorske
transakcije vezane za poslovanje broda morale biti evidentirane u brodski dnevnik. Brodski dnevnik
predavan je na uvid dubrovackom konzulu kako bi ih konzul ovjerio prije napustanja luke. Neuredno
vodenje dnevnika strogo je sankcionirano, i to trajnim gubitkom zapovjedni$tva na brodu, odnosno
zabranom obnasanja funkcije brodskog pisara. Ta je kazna povlacila i kaznu predvidenu za kr$enje
prisege koju su kapetan i pisar morali poloziti pred Uredom za plovidbu (reg. XLIX).

Pravilnik o nacionalnoj plovidbi nadovezuje se na ranije donesene zakonodavne akte iz
oblasti pomorstva, naro¢ito na pomorske zakone iz 1511.11535. godine, $to je ocito iz reg. X, kojim je
ustanovljena Oblast za plovidbu od petorice senatora, a zada¢a im je bila nadzirati postivanje propisa
Pravilnika, vodenje pomorske politike, raspravljanje radno-pravnih sporova pomoraca, te kontrola
svih poslova vezanih za plovidbu. Pored ovog drzavnog organa, postojao je i Ured za plovidbu putem
kojeg je vodena evidencija pomoraca i od kojeg su zapovjednici i patruni brodova morali dobiti
ovlastenje za plovidbu koje su morali periodi¢no obnavljati po proteku roka od tri godine i Sest
mjeseci. Nepridrzavanje ove odredbe kaznjavano je s 300 cekina. Pored toga, Ured je kontrolirao
postivanje propisa Pravilnika od strane svakog pomorca (reg. IX). Godine 1759. nametnuta je
nova obveza po kojoj su zapovjednici brodova i patruni, neposredno po povratku u Dubrovnik, bili
duzni javiti se Uredu za pomorstvo i podnijeti trazene isprave ($to je bilo zaprije¢eno globom od
60 cekina), dok je za ¢lanove posade, koji se ne bi javili Uredu za pomorstvo, bila predvidena kazna
zatvora od tri mjeseca. Ured je bio ovlasten provoditi nadzor nad vladanjem svih ¢lanova posade
po uspjesno okonc¢anom plovidbenom pothvatu (reg. XLI).%* Bududi da je pitanje vlasnitva nad
brodovima bilo od vitalne vaznosti, sve promjene u vlasnickoj strukturi na brodovima trebalo je
prijaviti Glavnoj upravi pomorstva, uz obvezu, potvrdenu prisegom, da se osobama koje nisu bile
podanici Dubrovacke Republike ne smije prepustiti udio u vlasni$tvu na dubrova¢kom brodu (reg.
IV). Patent za plovidbu mogao je dobiti samo dubrovacki gradanin, uz uvjet da brod nije stekao
temeljem ugovora o zajmu zaklju¢enim sa strancem (reg. III). Da bi se sprije¢ila svaka mogu¢nost
sudjelovanja stranaca u vlasnistvu na dubrovackim brodovima, predvidena je kazna od 100 cekina
za zapovjednika broda koji bi zaloZio svoj suvlasnicki udio. Kazna u istom iznosu bila je predvidena

62 Vladislav Brajkovi¢, ,,Dubrovacki edikt za plovidbu 1794.%, u Dubrovacko pomorstvo - u spomen sto godina
Nauticke $kole u Dubrovniku, (Dubrovnik: Odbor za proslavu sto godina Nauti¢ke $kole u Dubrovniku, 1952), 397-398.
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za kapetana broda koji ne bi obavijestio nadleznog konzula i upravitelja o zaklju¢enom ugovoru o
osiguranju (reg. LV). Stroge kazne bile su predvidene za sve prijevarne i $pekulativne radnje vezane
za raspolaganja brodskim karatima. Naplacene kazne dijeljene su izmedu tuZitelja, drzavne riznice
i Ureda za pomorstvo (reg. LIII).

Regolamentom V propisan je sastav brodske posade. Zapovjednik dubrovac¢kog broda samo
je iznimno smio angaZirati stranog mornara®, i u tom je slu¢aju Uredu za pomorstvo morao
predociti potvrdu nadleznog konzula. Uz prijetnju kaznom od 100 dukata nije smio biti angaZiran
drzavljanin one drzave s kojom Dubrovacka Republika nije bila u dobrim odnosima, a uz prijetnju
kaznom od 200 cekina nije smio prevoziti streljivo ili oruzje za drzavu koja je u ratnom sukobu (reg.
VIII). Ipak, nedostatak radne snage rezultirao je donoSenjem propisa po kojem je zapovjednik broda
smio angazirati tre¢inu ¢lanova posade koji nisu bili dubrovacki gradani (reg. XII). Popis ¢lanova
posade morao se podnijeti Uredu za plovidbu prije pocetka plovidbenog pothvata, te ponovno
nakon povratka u Dubrovnik (reg. V, XI-XII, XL). Za falsificirane i neto¢ne popise angaziranih
mornara, zapovjednik je kaznjavan globom od 100 cekina (reg. LVI).

Pravilnik o nacionalnoj plovidbi sadrzi veliki broj propisa kojima su regulirane obveze
pomoraca, a to se posebno odnosi na zapovjednika broda. Da bi zapovjednik broda bio u vecoj
mjeri zainteresiran za uspjeh svakog plovidbenog pothvata, Pravilnik donosi novi propis po kojem
je zapovjednik morao sudjelovati s barem dva karata u vlasni$tvu broda (reg. LIV). Pored toga, na
zapovjednika se odnosi cijeli niz propisa koji mu nalazu obveze podnosenja ra¢una, kako karatistima,
tako i nadleznim drzavnim organima o svim brodskim djelatnostima i financijskim transakcijama,
te suradnji s dubrovackim konzulima (reg. XXXV-XXXVIII).

Zapovjednik broda, odnosno patrun, smjeli su iskrcati mornara s broda samo ako bi taj
pocinio zlo¢in koji je trebalo dokazati pred dubrovackim konzulom. Za bezrazlozno odstranjivanje
¢lana posade s broda kaznjavani su zatvorom od godinu dana (reg. VI). Osim toga, reg. XX nalaze
da im se oduzme dobit koju su stekli mimo redovite i uobicajene zarade, a reg. XXI, da moraju
karatistima naknaditi $tetu zbog krcanja tereta u dijelove broda namijenjene za pohranu brodske
opreme, a ista je obveza vrijedila zbog nepotrebnog zadrzavanja broda (reg. XIX). Karatisti su
Uredu za plovidbu mogli podnijeti tuzbu protiv kapetana ako bi posumnjali da se kapetan bavio
financijskim makinacijama (reg. XXIV), a zloupotrebe brodskih ugovora i teretnica kaznjavani su
zatvorom od godinu dana i trajnim gubitkom prava obnasanja kapetanske duznosti na dubrovackim
brodovima (reg. XXXIX).*

Kapetan, odnosno patrun, kaznjavani su globom od 50 cekina, zatvorom od Cetiri mjeseca
i gubitkom prava obnasanja vodecih funkcija ako bi drzali Zene na brodu (izuzev putnica), $to
predvida reg. XLVI, a regolamentom XLVII zabranjeno je odijevanje u luksuznu odjecu uz prijetnju
globom u iznosu od 50 cekina za zapovjednika broda i patruna, kao i 30 cekina za brodskog pisara.
Ured za pomorstvo mogao je kazniti zapovjednika broda, patruna i ¢asnike ako ne bi postivali
propise Pravilnika koji su se odnosili na postivanje vjerskih obveza i poboznosti (reg. XXVI - XXVII).

Regolamentom XIV propisane su duznosti brodskog pisara. Buduci da je i dalje smatran
predstavnikom i transmisijom drzavne vlasti,*” pisar je i dalje morao biti biran iz redova

63 Pocevod 1358. godine vrijedi propis Dubrovackog statuta, knj. VI, gl. 66 prema kojem na dubrovackim brodovima
smiju ploviti samo dubrovac¢ki mornari.

64 Opéirnije vidi Brajkovi¢, ,,Dubrovacki edikt za plovidbu 1794.% 403.

65 Bliski srodnici kapetana nisu smjeli sudjelovati u izboru osobe pisara (reg. LVII).
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dubrovackih gradana, $to je bilo zaprijeceno kaznom od mjesec dana zatvora i globom od 50
cekina, ako bi zapovjednik broda ili patrun postavili stranca na tu duznost. Prije i po zavrsetku
plovidbenog pothvata pisar je morao prisegnuti u Uredu za pomorstvo, da e striktno postivati
odredbe Pravilnika, i da su svi podaci u brodskom dnevniku vjerodostojni (reg. XVI). Reg. XIV
nalaze pisaru mnogobrojne obveze koje se odnose na zaklju¢ivanje ugovora o prijevozu, kontrolu
financijskih transakcija; kako isplata brodskih i konzularnih troskova i izdataka za brodsku opremu
i naoruzanje, tako i prihoda od brodarine i poslova zakljuc¢ivanih za ra¢un suvlasnika broda. Po
povratku u Dubrovnik pisar je morao predociti dnevnik s urednom financijskom evidencijom
suvlasnicima broda i Uredu za pomorstvo. Regolamentom XXXIX ovlasti pisara su smanjene, jer
se vi$e ne nalaze da pisar mora prisustvovati zaklju¢ivanju ugovora o prijevozu, a ovlasti vezane za
brodske teretnice pripadale su isklju¢ivo zapovjedniku broda. Prava i duznosti mornara detaljnije
su propisani u reg. VI. Kaznom zatvora od godine dana kaznjavan je ¢asnik ili mornar koji bi bez
opravdanog razloga napustili brod izvan Jadrana. Samo je dubrovacki konzul mogao izdati dekret o
iskrcavanju, ako bi se uvjerio da je s clanom posade lose postupano. U kona¢nici Ured za pomorstvo
je odlucivao o osnovanosti dekreta o iskrcavanju, odnosno o kaznjavanju mornara. Regolamentom
L poostrene su kazne za bjezanje sa broda, pa je pored zatvorske kazne predvideno i oduzimanje
place za ¢etiri mjeseca. Zapovjednik broda kaznjavan je sa 50 cekina ako bi uzeo mornara sa drugog
dubrovackog broda (reg. LVIII).

4. POMORSKI SUD U ZADRU

Pored pomorske judikature Dubrovnika, medu uglednije srednjovjekovne municipalne
ustanove u 13. stolje¢u na nasoj obali moZe se ubrojiti pomorski sud u Zadru.*” Naziv mu je bio
Curia consulum et maris, a njegovo ustrojstvo u 14. stolje¢u izgledalo je ovako: Trojicu sudaca
toga suda je svakih pola godine biralo Veliko vijece. Sud je imao svog kancelara, kao i odgovarajuce
pomo¢no osoblje. Pomorski sud je bio nadlezan iskljucivo za trgovacke i pomorske sporove. Propisi
zadarskog statutarnog prava morali su se primjenjivati na pomorsko-pravne sporove izmedu
zadarskih gospodara i mornara bez obzira na ¢injenicu gdje je doslo do spora, kao $to nalaze
Zadarski statut uknj. IV, gl. 70,% a u gl. 58. iste knjige® predvida nadleznost patruna, nokjera i vode
palube za rje$avanje svade izmedu mornara.” Ako je doslo do spora izmedu putnika na brodu s

66 Za razliku od sliénih pomorskih normativnih akata tog vremena na Mediteranu koji propisuju tjelesne kazne,
paismrtnu kaznu za disciplinske prekrsaje i povrede reda i duznosti, srednjovjekovni dalmatinski statuti pretezito
propisuju nov¢ane kazne, zatvorske kazne i gubitak zvanja. Vidi Brajkovi¢, ,Dubrovacki edikt za plovidbu 1794.% 397.
67 Stulli, ,Iz historije pomorskog sudstva u starom Dubrovniku®, 335-336.

68 Domagoj Mijan, ,Pomorske odredbe Zadarskog statuta u usporedbi s istim odredbama Venecijanskog, Dubrovackog
i Splitskog statuta®, Rad Zavoda za povijesne znanosti HAZU Zadar, 46 (2004), 150.

69 Usp. Splitski statut, knj. VI. gl. 58 koji parunu za vrijeme plovidbenog pothvata daje disciplinske ovlasti i sudsku
funkciju prema ¢lanovima posade. Vidi Domagoj Mijan, ,,Pomorske odredbe Splitskog statuta u usporedbi s istim
odredbama Zadarskog, Dubrovackog i Venecijanskog statuta“, Zbornik radova Pravnog fakulteta u Splitu, XLI,
(2004), 351.

70 Mijan, ,Pomorske odredbe Zadarskog statuta u usporedbi s istim odredbama Venecijanskog, Dubrovackog i Splitskog
statuta®, 145.
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palubom od stotinu milijara, stranke su bile obvezne dati zalog kako bi mogle pristupiti sucu. Zalog
bi im bio vracen ako u roku od 15 dana ne bi zatrazile raspravu.”

Postupovne norme bile su uobic¢ajeno prakti¢ne i koncizne. Po zaprimanju tuzbe, sud je
preko op¢inskog glasnika pozivao tuzenika da pristupi raspravi, te se taj poziv biljeZio u sudskim
aktima. Za slucaj da je tuZenik izbivao iz grada, kancelarija rektora ga je pozivala po posebnom
glasniku pismovnom posiljkom. Ako je bilo neophodno da stranke u tijeku postupka poloze i
prisegu, to se obi¢no izvodilo nad relikvijama svetaca. Op¢inski tribun je izvr§avao presude ovoga
suda. Tri drzavno-sudbene instancije bile su ovlastene za provodenje postupka. Vazno je zapaziti
da su se presude ovog suda rijetko pozivale na normativne odredbe grada Zadra, ve¢ uglavnom na
¢injeni¢ni supstrat i izvedene dokaze. Svojevrsni kuriozitet ogleda se u tome da su arbitrazni suci
iarbitrazno sudovanje, sli¢no kao i u Dubrovniku, imali veoma zapazenu ulogu u pravnom zivotu
onodobnog Zadra. No, sve se mijenja osvajanjem Zadra od strane Venecije godine 1409. Mletacka
vlast je zatrla i dokinula brojne ustanove zadarske municipalne autonomije, pa tako i pomorski sud,
u prvoj polovici 15. stoljeca. Do pada pod mletacku vlast Zalbe protiv presuda Konzula rjesavala je
Curia maior civilium,a nakon godine 1409. Curia domini comitis. Prizivi u treoj instanciji bili
suisprva adresirani na hrvatsko-ugarskog kralja, a nakon mletacke okupacije o tome je odlucivala
vlast u Veneciji. Po jasnoj logici o¢uvanja svoje pomorske supremacije na Mediteranu, Venecija je
u potpunosti onemogucila prirodni rast i efektivni razvoj zadarskoga pomorstva.

5.ZAKLJUCAK

Bududi da su pomorstvo i pomorska trgovina bili jedan od najvaznijih stupova mo¢i
vladajuce klase u srednjovjekovnim dalmatinskim komunama (fokus je na Dubrovniku, Zadru i
Splitu), od iznimne je vaznosti bilo pitanje rjesavanja pomorskih sporova, jer je putem sudske prakse
usmjeravan razvitak i reglementacija pomorsko-pravnih odnosa i unifikacija normi pomorskog
obicajnog prava. Iznimno velika koncentracija vlasti u rukama vladajuce klase imala je za posljedicu
tijesnu isprepletenost, i svojevrsnu simbiozu upravne i sudske vlasti, to je posebno doslo do izrazaja
u oblasti rje$avanja pomorskih sporova.

Pomorski sud, tj. Organ Petorice za poslove pomorstva, ustanovljen 1535. godine u
Dubrovniku, djelovao je samo tijekom cetiri godine, a ukinut je najvjerojatnije zbog toga $to je
jedna od njegovih zadaca bila kontrola nakrcanosti brodova, $to je ocito smetalo brodovlasnicima u
nesmiljenoj utrci za profitom. Pomorsko sudovanje ponovno je preuzela uza izvr$na vlast,odnosno
strogo centralizirani sustav redovitih civilnih sudova, u ¢jjem radu pomorci nisu mogli sudjelovati.
To je bio jedan od razloga zbog kojih su pomorski sporovi ¢esto povjeravani izabranim arbitrima
koji su konkretne sporove rjesavali bona fide, uzimajudi u obzir nacelo savjesnosti i postenja, uz
uvazavanje dobrih pomorskih obicaja, te savjeta iskusnih pomoraca i trgovaca. ¢iji su interesi i
volja na taj nacin bili bolje zasticeni. Pomorski sud u Zadru dokinula je u 15. stolje¢u mletacka
vlast u skladu sa strateskim nastojanjima da zatre pomorsku privredu u dalmatinskim komunama.

71 Zadarski statut, IV, 35.
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U drugoj polovici 18. stolje¢a dubrovacko pomorsko zakonodavstvo obogaceno je

Pravilnikom za nacionalnu plovidbu - nizom zakonskih propisa koji su se posebice nadovezivali
na VII knjigu Dubrovackog statuta i tzv. uredbe o mornarici iz 1511.1 1535. godine.

10.
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12.

13.

14.
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Abstract: Although seafaring was of crucial importance in the medieval Dalmatian communes,
special maritime courts existed only in Dubrovnik, for a very short period in the 16th century,
and in Zadar from the 13th to the mid-15th century. Jurisdiction over maritime disputes was
strictly centralized and in Dubrovnik was entrusted to the ordinary civil courts, where the
ruling aristocracy had a decisive influence. In addition, certain maritime disputes were decided
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DOSJELOST U SREDNJOVJEKOVNIM
STATUTIMA SJEVERNOG JADRANA

Zeljko Bartulovi¢'
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Sazetak: U radu autor obraduje institut dosjelosti kao specifican nacin stjecanja vlasnistva
temeljem posjeda stvari. Za razliku od klasicnog rimskog i suvremenog shvacanja koji traze
dobru vijeru (bona fides) i naslov (titulus) posjednika srednjovjekovna rjesenja ne postavlja-
ju te uvjete i traze jedino nepriznavanje tudeg prava nad nekretninom slicno postklasicnom
pravu veé samo protek vremena cime se priblizava zastari viasnickih prava ili gubitnoj zastari
(praescriptio), a ne stjecanju vlasnistva dosjeloscu. Propis o tome sadrzi Senjski statut iz 1388.
godine, Rapski statut, Cresko-osorski statut (1440.) i Moscéenicki statut (1637.), na prosto-
ru Istre Statut Trsta (1305.), Statut Milja (1333.), Porecki statut (1363.), a u Dalmaciji, npr.
Statut Braca (1305.). Regulativa se mijenja prodorom postglosatorskih ideja, npr. u Statutu
Trsta (1350.), Dvigradskom statutu (XIV. stoljece), Statutu Pule (1431.), Statutu Krka (na
latinskom jeziku iz XVI. stoljece).

Kljucne rijeci: srednjovjekovno pravo, sjeverni Jadran, statuti, dosjelost, gubitna zastara.

1. UVOD

Dosjelost je stjecanje vlasnistva na osnovi posjedovanja stvari kroz zakonom odredeno vri-
jeme.” Na taj se nacin rjesava nesklad izmedu gospodarskog i pravnog aspekta vlasnistva.

U radu se obraduje institut dosjelosti na dijelu sjevernog Jadrana zvanom Kvarner, a on je
na zapadu omeden zapadnom obalom Istre, na istoku podvelebitskim prostorom i juzno otokom
Rabom dok ga na sjeveru zatvara Rijeka. Najstariji kvarnerski pravni izvor, Vinodolski zakon iz
1288. godine, kao ni Kr¢ki (Vrbnicki) statut iz 1388. ne spominju dosjelost no ona je propisana u
Senjskom statutu iz 1388. Ova tri pravna propisa povezuje to $to su doneseni na podru¢jima koja
su bila u vlasti Kr¢kih knezova (Frankopana) u relativno bliskom vremenskom razmaku.

1 Redovni profesor na Pravnom fakultetu Sveu¢ilista u Rijeci, zeljko.bartulovic@pravri.uniri.hr
2 Martin Vedri§ i Petar D. Klari¢, Osnove imovinskog prava, peto izdanje (Zagreb: Narodne novine, 1984), 193.
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2. DOSJELOST U KVARNERSKIM STATUTIMA

Vinodolski zakon i Kre¢ki (Vrbnicki) statut ne spominju dosjelost, ve¢ samo Senjski statut. U
radu ¢e se usporediti i odredbe nekih statuta susjednih podruéja koja su u feudalnoj vlasti Habsbur-
govaca (Trst, Rijeka i Mo$¢enice) gdje su zamjetni germanski, ali i glosatorski te postglosatorski
utjecaji. Navesti ¢emo propise nekih istarskih statuta komuna u vlasti Mletacke Republike pa i
Dalmacije kako bi se upoznala njihova rjesenja, izvori i faktori koji su utjecali na njih (npr. Crkva
ijavna vlast) kao i stav srednjovjekovne pravne znanosti spram dosjelosti.?

Senjski statut sadrzi odredbu o dosjelosti u ¢lanku 25.:

Nadalje su utvrdili da tko god posjeduje neku nekretninu neprekidno (kroz) 30 godina
bez placanja podavanja, zakupnine ili nekog drugog podavanja od nje, takva nekretnina po
samome pravu pripada (za) stalno posjedniku, bez obzira na bilo kakav notarski ugovor ili
ispravu ucinjenu protivno tome.*

Zarazliku od danasnjeg shvacanja, te rimskog klasi¢nog i Justinijanova prava Senjski statut
ne trazi dobru vjeru (bona fides) i naslov (titulus) posjednika. Jedini uvjet koji se postavlja posjed-
niku je neplacanje podavanja ili zakupa za nekretninu, ¢ime bi priznao tude pravo nad nekretninom.
Ispunjenjem uvjeta, nekretnina ¢e pripasti posjedniku ¢ak iako protivna strana ponudi notarske
ugovore ili isprave suprotnog sadrzaja koje bi dokazale njena prava.

Propis Senjskog statuta blizak je shvacanju postklasi¢nog i srednjovjekovnog prava prema
kojem se radi o zastari vlasnickih prava, tj. gubitnoj zastari (praescriptio), a ne o stjecanju vla-
snistva dosjelos¢u.” Rok dosjelosti od 30 godina bez dobre vjere i naslova poznaje postklasi¢no i
Justinijanovo pravo, medutim Senjski statut mogao je imati i druge izvore koji su utjecali na njega.
Tako rano srednjovjekovno, poglavito langobardsko pravo VIL.i VIII. stoljeca. (propisi vladara Gri-
moalda i Liutpranda) traZi tridesetogodisnji mirni posjed bez bona fides i titulusa koje se susre¢u
tek od IX. stolje¢a.® To ukazuje na razvojni put langobardskog prava koje prvo od srednjovjekovnih
barbarskih prava usvaja neka rimska shvacanja. No, ne treba zaboraviti germanski utjecaj putem
instituta Gewere, fakti¢ne vlasti koju pravni poredak $titi.

Na podru¢ju Kvarnera nije se traZila dobra vjera niti naslov stjecanja, ve¢ samo protek vre-
mena. Rapski statut iz XIV. stolje¢a propisuje: Nadalje ako tko posjeduje neku nekretninu mirno
i bez spora ili suprotstavljanja neprekidno kroz trideset godina i to moze na zakoniti nacin
dokazati, neka uZiva, drZi i posjeduje tu nekretninu i mirno te neka s njom slobodno raspo-
laze kao sa svojom vlastitom stvari bez icijeg suprotstavljanja, osim u odnosu na nekretnine

3 0 ovoj materiji vidi i u Zeljko Bartulovi¢, Neka pitanja stvarnih i obveznih prava: Vinodolski zakon (1288.),

Kréki i Senjski statut (1388.) (Rijeka: Matica hrvatska - Ogranak Rijeka, 1997), 94-98; Zeljko Bartulovi¢ i Zeljko Radi¢,
»Pravna ostav§tina Frankapana®, u Putovima Frankopana, Frankopanska bastina u Primorsko-goranskoj Zupaniji,

ured. Ines Srdo¢-Konestra i Sasa Poto¢njak (Rijeka: Primorsko-goranska Zupanija, 2018), 404.

4 Tekst i prijevod Senjskog statuta prema Lujo Margeti¢, ,,Senjski statut iz 1388.%, Senjski zbornik, 12-14 (1987), ¢l.

25.: Item statuerunt, quod quicunque possiderit aliquam possessionem annis triginta continuis, non soluen-

do pensionem, censum, uel aliud tributum de ipsa alicui, talis possessio ipso iure sit perpetuo possessoris, non

obstante aliquo instrumento uel scriptura faciente in contrarium.

5 Margeti¢, ,,Senjski statut iz 1388.% 51.

6 Franz Beyerle, Die Gesetze der Langobarden, (Weimar: Hermann Béhlaus Verlag, 1947), 118-119 (Grimoald 4)

i 218-219 (Liutprand 54), prema Lujo Margetic¢, Srednjovjekovno hrvatsko pravo, Stvarna prava (Zagreb, Rijeka i

Cakovec: Pravni fakultet u Zagrebu i Pravni fakultet u Rijeci, 1983), 65.
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crkava i opcine i nekretnine rodaka, koje ne podlijezu toj odredbi.” Daleko kraci rok od 45 dana
$titi vlasnika ako netko gradi na tudem zemljistu.

Statut ne trazi dobru vjeru niti naslov, a dokazivanje na zakoniti nacin odnosi se, ne na
titulus, ve¢ na miran tridesetogodi$nji posjed. Zanimljiva je posebna zastita nekretnina Crkve kao
i komune/opcine koja je toliko jaka da moze stititi svoje imovinsko-pravne interese. Ova zastita
postoji i u modernom pravu, npr. u Opéem gradanskom zakoniku (§$ 287., 289. i 1456.-1457.),%
prema Zakonu o osnovnim vlasni¢kopravnim odnosima SER Jugoslavije iz 1980. (¢lanci 28.129.)°
nije se mogla dosjesti nekretnina u drustvenom vlasnistvu, a sli¢cno prema Zakonu o vlasni$tvu
i drugim stvarnim pravima Republike Hrvatske iz 1997."° U zasti¢enu skupinu statutarni propis
svrstava i rodake, §to je odraz starijeg slavenskog/hrvatskog shvac¢anja o nepostojanju roka zastare,
ali i postojanja posebnih imovinskih odnosa unutar obitelji pa i u slu¢aju da je doslo do podjele
izmedu ¢lanova.!!

Creski-osorski statut iz 1440. godine (lib. I, cap. 21) koji obuhvaca otoke Cres i Losinj,
tada u mletackoj vlasti, navodi neprekidni mirni tridesetogodisnji posjed koji omogucava drza-
nje slobodno i bez protuslovijenja (libera et franca senza contradizion), ali ni on ne spominje
bona fides i titulus."

Na susjednom, istarskom prostoru u vlasti Venecije, nesto stariji Statut Milja iz 1333. godine
zahtijeva rok od 15 godina za nekretninu za koju se nije pla¢ala najamnina ili prihod, ako osoba
ne moze dokazati naslov kupnje ili pokazati koju drugu ispravu (lib. IV, gl. 18)."

Porecki statut iz 1363. godine za dosjelost trazi miran posjed od 15 godina, bez naslova i
dobre vjere. Drzalac nekretnine dobivene od drzave ili zakupodavca s obvezom plac¢anja zakupnine,
najma ili podavanja, stje¢e miran posjed ako tijekom 7 godina ne placa podavanje (lib. I, cap. 31):
Ako bi posjed bio od fiska ili dan u zakup, najam ili neko podavanje i netko bi ga posjedovao
mirno kroz neprekidnih sedam godina ne davajuci najamninu (itd.) iz prava fiska, najma,
zakupa ili emfiteuze, taj posjed se smatra istinitim, vlastitim i slobodnim."*

7 Ugo Inchiostri i Giovanni Antonio Galzigna, Gli statuti di Arbe, Archeografo Triestino, Nuova serie, vol. XXIII,
fasc. 112, 189911900, (Trieste: Stabilimento artistico tipografico G. Caprin, 1901). Lib. III, cap. 9; prema Margeti¢,
Srednjovjekovno hrvatsko pravo, Stvarna prava, 64: Preterea, quod si quius possiderit aliquam possessionem

quiete, sine aliqua quaestione, vel contradictione per triginta annoa continous, et legitime hoc probare poterit,
ipsam possessionem gaudeat, teneat et possideat libere et quiete, ed de ipsa faciat suam liberam voluntatem,
sicut de re sua propria, sine contradictione alicuius personae, exceptis possessionibus ecclesiarum et comunis

et possessionibus de parentela, quae non subia ceant dictae conditioni.

8 Mihajlo Vukovi¢, prir. Op¢i gradanski zakonik (Zagreb: Skolska knjiga, 1955).

9 Zakon o osnovnim vlasnickopravnim odnosima, Sluzbeni list SFR] br. 6/1980.

10 Zakon o vlasnistvu i drugim stvarnim pravima, Narodne novine br. 91/96. O tome vidi: Damir Kontrec, ,,Stje-
canje prava vlasnistva dosjelo§¢u na nekretninama u drustvenom vlasni$tvu u svjetlu nove prakse Europskog suda za

ljudska prava“, Zbornik Pravnog fakulteta Sveucilista u Rijeci 38,1 (2017): 582.

1 Zeljko Bartulovi¢, Povijest hrvatskog prava i drzave (kompendij) (Rijeka: Pravni fakultet Sveudilista u Rijeci,
2008), 19-20.

12 Prema Margeti¢, Srednjovjekovno hrvatsko pravo, Stvarna prava, 65.

13 Franco Colombo, Gli Statuti di Muggia del 1420. (Trieste: Deputazione di storia patria per la Venezia Giulia, 1971),
lib IV, cap. 18. Vidi Margeti¢, Srednjovjekovno hrvatsko pravo, stvarna prava, 34: Sine aliquo affictu vel redditu

prestando alicui...licet non possit docere vel ostendere instrumentum sive titulum empcionis vel alterius generis

instrumentum.

14 Prijevod prema Margeti¢, Srednjovjekovno hrvatsko pravo, Stvarna prava, 35. Tekst prema Mirko Zjaci¢, ,Statut
grada Poreca (Statutum communis Parentii) iz 1363. godine“, Monumenta historico-juridica Slavorum Meridio-
nalium JAZU, XIII (1979), lib. II, cap. 31.: Si... possessio... fuerit de flescho vel per libellum vie per affictum vel per
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Kratak rok dosjelosti usmjeren je protiv Porecke biskupije, vlasnika brojnih zemljiSta na
prostoru komune. Snazna komuna Zeli ojacati prava svojih ¢lanova spram takoder jake Crkve.'®
Fakticki posjed i neplacanje davanja jace je od usmenih ili pisanih ugovora.'s

Statut Trsta iz 1315. godine, podrucja u feudalnoj vlasti Habsburgovaca propisuje rok od
15 godina i 1 dan za stjecanje posjeda. Ne traze se drugi uvjeti, a jedan dan u odredivanju roka
pokazuje utjecaj starijih germanskih pravnih shvacanja (lib. III, cap. 26): drzi nekretninu u mir-
nom posjedu 15 godina i jedan dan neka je ima i drzi."

Rijecki statut iz 1530. godine (knj. IL., gl. 26.) koristi termin dosjelost (usucapio) ili stjecanje
prava zastarom, navodi neke pravne poslove kao opravdani naslov i posjed bez prigovora kroz 15
godina nakon ¢ega osobu nitko ne moze uznemiravati $to upucuje na zastaru. Propis se ne odnosi
na osobe mlade od 15 godina, na miraze ili odsutne, na imovinu Crkve, grada i fiska. Za posjed-
nika bez naslova predviden je rok od 25 godina.'® Ovdje bi bila rije¢ o mjesavini starijih utjecaja
(bez naslova i gubitna zastara) i novijih (naslov).

Mos¢éenicki statut iz 1637. godine sadrzi odredbu o tridesetogodisnjem roku dosjedanja bez
dobre vjere i naslova: Ki uZiva va mire kakovo blago 30 let, da mu se zet ve¢ ne more.” To je
gubitna zastare koja ukazuje na starija, hrvatska/slavenska shva¢anja mos$éenic¢kog prava pri ¢emu
ovdje nije doslo do utjecaja postglosatora kao u nekim drugim odredbama statuta.

Postupno prodiranje novijih, glosatorskih i postglosatorskih, stajali§ta koja traze dobru
vjeru i naslov susrece se u mladim statutima. Krcki statut na latinskom iz XVI. stolje¢a propisuje
da vlasnistvo stjece (lib. 11, cap. 87): onaj koji drzi ili posjeduje kucu, vinograd, vrt ili zemlju ili
bilo koju drugu nekretninu kroz vrijeme od trideset godina mirno i bez protivljenja ili poste-
no, u dobroj vjeri i uz naslov.”

Na prostoru habsburskih posjeda Statut Trsta iz 1350. godine razlikuje pravni i istinit
naslov (iustus et verus titulus) (lib. 1L, cap. 24).*!

Na mletackom prostoru Dvigradski statut iz druge polovice XIV. stoljeca utvrduje rok od
15 godina bez naslova, ali trazi dobru vjeru (cap. 106): Premda ne moze pokazati drugu ispra-
vu ili pravo ili naslov kojim posjeduje s time da se on ipak zakune da nije znao da ta stvar

pensionem aliquam et possederit eam aliquis per annos septe continuos pacifice... non reddendo affictum... iure
fleschi vel affictus vel liseu emphiteosis... ila possessio sit vere propria et libere sua.

15 Margeti¢, Srednjovjekovno hrvatsko pravo, Stvarna prava, 35.

16 Lujo Margeti¢, Srednjovjekovno hrvatsko pravo, Obvezno pravo (Zagreb - Rijeka: HAZU, Vitagraf, Pravni fakul-
tet Sveucilista u Rijeci, Adamic¢, 1997), 46.

17 Pietro Kandler, Statuti municipali che portano in fronte 'anno 1150 (Trieste: Tipografia del Lloyd Austriaco,
1849), lib. III, cap. 26. Prema Lujo Margeti¢, ,,Osnove istarskog srednjovjekovnog obveznog prava“, Rad JAZU, knj.
433,26(1987):17; vidi i Margeti¢, Srednjovjekovno hrvatsko pravo, Stvarna prava, 36: teneurit possessionem... in
quieta possessione... per quindecim annos et unum diem... eam possessionem habeat et teneat...

18 Anamari Petranovi¢, ,, Rijecko® uz rimsko pravo (Rijeka: Sveu¢iliste u Rijeci, Pravni fakultet, 2019), 80-84.

19 Ante Sepi¢, ,Zakon kastela Mo$céenic®, Rad JAZU, knj. 315 (1957): 249.

20 Aldo Lusardi i Enrico Besta, Statuta Veglae (Milano: dott. A. Giuffre, 1945), lib I1, cap. 87. O tome Margeti¢, Sred-
njovjekovno hrvatsko pravo, Stvarna prava, 65: Quod quicunque tenuerit seu possiderit domum, vineam, hortum
aut terram aut quamcumaque alliam possessionem immobilem per spatium annorum triginta pacifice et quiete
sive sincere, bona fide et iusto titulo.

21 Marino De Szombathely, Statuti di Trieste del 1350. (Trieste: L. Capelli, 1930), lib. III, cap. 24.: iustus et verus
titulus. Prema Margeti¢, ,Osnove istarskog srednjovjekovnog obveznog prava®, 17; Margeti¢, Srednjovjekovno hrvat-
sko pravo, Stvarna prava, 36.
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pripada drugome.” To je prijelazno rjeSenje jer se vidi staro shvacanje kada se ne trazi naslov, ali
se uvodi dobra vjera.”

Isto i Statut Pule iz 1431. godine razlikuje posjed koji ima naslov kupnje, darovanja, zamje-
ne ili drugi naslov na osnovu javne isprave sacinjene u Puli i vicedominirane od onog bez
nekog naslova na osnovi javne isprave, a koji ima samo puki i jednostavni posjed. U prvom
slu¢aju rok za dosjelost je tri godine medu prisutnima, a pet medu odsutnima. U drugom je sluca-
ju 10 za prisutne, a 15 godina za odsutne. Sli¢no kao i u Rapskom statutu, rodaci imaju povlasticu,
tj. mogu¢nost otkupa (lib. I11, cap. 30 i 31).2* No to je drugi zanimljiv srednjovjekovni institut koji
mozemo naci u germanskom, mletackom i starijem hrvatskom pravu, a tamo gdje se spominje
pravo prvokupa ili otkupa susjeda rijec je o bizantskom utjecaju.”

U mletackoj Dalmaciji susrecu se razli¢ita rje$enja. Kor¢ulanski statut iz 1214. (1265.) godine
(gl. 119.) ne trazi dobru vjeru i naslov $to dovodi do gubitne zastare nakon 30 godina. Dubrovacki
statut iz 1272. godine ne sadrzi odredbe o dosjelosti i zastari, ali odreduje rok za prigovor grade-
nja na tudem zemljiStu u roku od 8 dana. Prema odredbi iz 1341. vlasnik zemlje ne gubi pravo ni
nakon 30 godina. Lastovski i Mljetski statut ne spominju zastaru i dosjelost nekretnina, a Kotorski
statut uvodi ih tek 1367. Dobra vjera i naslov ne spominje se niti u statutima Hvara i Skradina, a
u Budvi postoji ¢etrdesetgodisnja zastara.”

Statut Braca iz 1305. godine odreduje tridesetogodi$nji mirni posjed, ali posebno $titi imo-
vinu Crkve i op¢ine (lib. 1, cap. 22): ...holemo da prema pravu i starom obicaju bilo kojoj osobi
koja bi posjedovala koju nekretninu ili stvari, kako uz isprave tako i bez isprava, kako pokret-
nu tako i nepokretnu, za vrijeme od 30 punih godina u miru i bez smetnje (ta stvar) pripadne
slobodno i iskljucivo. To se ne odnosi na nekretnine ili stvari crkve ili opéine.”

Splitski statut iz 1312. godine poznaje dosjelost, ali kao praescriptio: ako neki splitski
gradanin posjeduje koju nepokretnu stvar ili nekretninu mirno i nesmetano na osnovi nekog
valjanog pravnog posla kao sto su kupnja, darovanje, zamjena ili koji drugi pravni naslov,

22 Mirko Zjaci¢, ,,Dvigradski statut®, Vjesnik Historijskih arhiva u Rijeci i Pazinu, VI-VIL, (1961-1962): 271, cap.
106. Vidi i Margeti¢, ,Osnove istarskog srednjovjekovnog obveznog prava®, 16; Margeti¢, Srednjovjekovno hrvatsko
pravo, Stvarna prava, str. 34: Quamuis aliud instrumentum vel ius vel titulum propter quod possiderit non possit
ostendere eo tamen iurante, quod nullam scientiam habuerint, quod talis res alicui pertineret.

23 Margeti¢, Srednjovjekovno hrvatsko pravo, Obvezno pravo, 46-47.

24 Bernardo Benussi, Statuto del comune di Pola, Atti e memorie della societa istriana di storia patria, XXVII
(Pore¢: Tipografia Gaetano Coana, 1911), lib IIL, cap. 30. i 31. Prema Margeti¢, Srednjovjekovno hrvatsko pravo,
Stvarna prava, 36-37; vidi i Margeti¢, Srednjovjekovno hrvatsko pravo, Obvezno pravo, 45-46; Margeti¢, ,,Osnove
istarskog srednjovjekovnog obveznog prava®, 15: titulum emptionis, donationis, permutationis vel alterius tituli
per publicum instrumentum Pole confectum et vecedominatum... sine aliquo titulo instrumenti seu solummodo
habeat solam et simplicem possessionem.

25 O tome vidi Zeljko Bartulovi¢, Povijest prava i drzave (I. dio — Opca povijest prava i drzave) (Rijeka: Pravni
fakultet Sveucili$ta u Rijeci, 2014), 23; Bartulovi¢, ,,Neka pitanja prava vlasnistva u Splitskom statutu®, u Splitski sta-
tut iz 1312. godine: povijest i pravo povodom 700. obljetnice, ured. Zeljko Radi¢ i dr. (Split: Knjizevni krug Split,
Odsjek za povijest Filozofskog fakulteta Sveucilista u Splitu, Pravni fakultet Sveucilista u Splitu 2015), 335.

26 Antun Cvitani¢, Iz dalmatinske pravne povijesti (Split: Knjizevni krug, 2002), 634. Kao zanimljivost navedimo i
albanski Zakonik Leke Dukadina koji poznaje dva rjeSenja. Prema propisu iz Leske Malesije vlasnik ne gubi pravo na
zemljistu iako ga je zapustio dok prema propisu iz Oro$a gubi pravo protekom 10 godina. O tome Zeljko Bartulovi¢ i
Ermina Lekaj Prljaskaj, ,Neka pitanja gradanskog prava u Zakoniku Leke Dukadinija®, u Aktualnosti gradanskog i
trgovackog zakonodavstva i pravne prakse, ured. Vesna Kazazi¢ (Neum: Pravni fakultet Sveucilista u Mostaru 2017),
63.

27 Antun Cvitanié, Srednjovjekovni statut bracke komune (Brac, Supetar: Skupstina op¢ine Brac, 1968), lib. I, cap.
22.
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sam za sebe i za svoje i preko svojih pravnih predaka odnosno prethodnika neprestanih 20
godina, neka bude zasticen zbog zakonite zastare tako da ga ubuduce nitko ne moze sme-
tati i uznemiravati niti prisiljavati da se brani zbog tog posjeda. Ako pak netko posjeduje
koju nepokretnu stvar... neprestano tijekom 30 godina.. éak i onda ako tu stvar posjeduje
bez ikakva pravna naslova pa ga nitko ne moZe uznemiravati, i smetati mu, niti se on moze
prisiljavati da se bani zbog tog posjeda (knj. I11., cap. 56.). Uocljiva je formulacija da nitko ne
moze smetati, a ne da postaje vlasnik nekretnine. U XII. stolje¢u, tvrdi Cvitani¢, poznata je zastara
u roku od dvije godine, ali protiv Slavena nije bilo zastare ¢ime on prihva¢a Margeti¢evo misljenje.
Sli¢na je odredba o obradivacu zemlje, kolonu, koji je nasadio vinograd na tudoj zemlji pa nakon
neprekidnog dvadesetogodi$njeg posjeda bez spora, niti vlasnik ne moze pokrenuti spor (knj. IIL.,
cap. 107.)* U Trogiru rok je 10 godina, a u Sibeniku kompromis, tj. ako se tuzba podigne unutar
dvije godine nasad pripada vlasniku, ako utuzi u roku od 10 godina pripada nasadivacu uz plaéa-
nje vlasniku, a nakon toga vlasnik nema pravo tuzbe.”

Tvrdi da starije slavensko pravo ne poznaje zastaru ni dosjelost $to to navodi Splitski statut
spram Slavena. Vodi se ra¢una o neaktivnosti tuZitelja, a ne inzistira se na dobroj vjeri i naslovu
tuzenika. No, Trogirski statut spominje dobru vjeru i tridesetogodi$nji posjed. Sibenski statut
propisuje vrijeme od 10 godina s ispravom, a 30 bez naslova, a prodor rimskih shvacanja vidi se u
Zadarskom statutu koji navodi da posjed od 30 godina uz dobru vjeru i pravni naslov dovodi da
se posjednik smatra istinitim i pravim vlasnikom stvari.*®

Gubitna zastara susrece se i u Ilockom statutu iz 1525. godine, takoder s germanskim utje-
cajem jer osoba koja je kupila i posjeduje nekretninu godinu i jedan dan ubudude je drzi u miru.>*

3. ZAKLJUCAK

Zaklju¢no mozemo reci da starije slavensko/hrvatsko pravo nije poznavalo institute dosje-
losti i zastare. Kako to danas ¢esto isti¢emo, na europskom prostoru dolazi do razli¢itih utjecaja pa
je tako vidljiv germanski utjecaj prema kojem se ne trazi dobra vjera i naslov, a korisnik nekretni-
ne ne postaje vlasnik ve¢ je to gubitna zastara vlasnikovog prava na tuzbu koja se moze povezati
s institutom Gewere. Utjecaji postklasi¢nog i Justinijanovog prava mogu se naci u odredivanju
pojedinih rokova, npr. za osobe s ili bez dobre vjere, s naslovom ili bez njega. Konac¢no, shvacanja
glosatora i postglosatora mogu se na¢i u novijim statutima, a dolaze s Apeninskog poluotoka, ali
ina posjedima Habsburgovaca.

28 Cvitani¢, Iz dalmatinske pravne povijesti, 139-140.

29 Margeti¢, Srednjovjekovno hrvatsko pravo, Stvarna prava, 82.
30 Ibid., 80-82.

31 Margeti¢, Srednjovjekovno hrvatsko pravo, Obvezno pravo, 329.
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Abstract: In the paper, the author deals with the institute of adverse possession as a specific
way of acquiring ownership based on possession of things. In contrast to the classical Roman
and modern understanding, which require good faith (bona fides) and title (titulus) of the
owner, medieval solutions do not set these conditions and require only the non-recognition
of someone else’s right over real estate, similar to post-classical law, but only the passage of
time, which approaches the limitation of ownership rights or loss of prescription (praescriptio),
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Regulations are changed by the penetration of post-glossary ideas, for example in the Statute
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ITPABHA ITPABUJTIA PUMCKOT ITPABA'

Mapwuja Virmatouh?
Ipasnu gaxynmem Ynusepsumema y Huuty

D. 1,1,1, pr. (Ulpianus) Kaoa ce scenu 0a usyuasa npaso, mpeba Hajnpe 0a ce cazna o0axne
nomuue nasue npaeo(ius). Ono je Hazeano, Haume npema npasou (iustitia), jep xao wmo je mo
neno depunucao Llensyc, npaso je sewsmuna 006poz u npasuunoz. 360z moza nac (npaetuxie)
noHeKo HA3U6a u céewmenuyuma (npaeoe), jep cnymumo npasou u noceéehyjemo cnosnasaroy
000pa u npasde, denehu maxo npasuuHo 00 HenpasuuHoz.

Arncrpakr: [Ipoyuasarve u ucmpaxusarbe npasuna pumMckoz npasa npedcmassva He camo
NonasHy 0cHO8Y 3d dasbu Pa3eoj npusamHoz npasa, éeh u npunuKy 0a ce npozosopu 0 PUM-
CKOM 1pasy u 0a ce 00pedu 1e206a Y024 U MeCtno y 0860M NPoUecy, Kao u da ce 0ajy 002080pu
HA MHO2a NUMArLA NO4es 00 3HAUeHA PUMCKOZ NPABA Y CABPEMEHO] NPABHO] MePMUHON0ZUIU,
na ceée 00 NPUMEHLUBOCHIU UHCIHUMY A PUMCKOZ NPABA Y YCTI0BUMA CaBPeMeHe MPiuctuiHe
exoHomuUje (Yn102a PUMCKUX UHCIUMYMA CMBAPHO2 NPAsa, KAo U ymuuyaj pumckoe 0onuea-
UUOHOZ NPABA, A NOCEOHO PUMCKUX Y2080pa HA y2080pe caspemeHoz npasa). Camo Ha 06aj
HAYUH, KPO3 UCMPANUBAtbE NPABHUX NPABUNA PUMCKOZ NPAsa, Moxce ce 00hu u 00 MHO20-
6pojHUxX 002080pa HA NUMAtLA KAO WMO CY OHA K0ja ce 00HOCE HA NOIA3He OCHO8E Y NPOUECY
KoOupukayuje caspemeroz npasa, 00HOCHO HA YUJUM MeMebUMA NPABA CY U3BPULEHE KOOU-
purayuje. Ha maj nauun 0onasu ce u 00 cymmunckoe 002080pa Ha numaree KOIUKY je u
Kaxae je 0ONpuHOC pUMCKOe NPasa y cmeaparvy caspemeroz, npe céeed, npueamHoz npasa,
a nomom u 0020680pa Ha NUMarve 0 ONPABOAHOCU PUMCKOZ NPABA Y 0abeM NPABHUUKOM
o6pasosawy Ha yHusepsumemuma. Vzyuasawe pumckoe npasa Hamehe nompe6y usyua-
8ata U He20BUX NPABHUX NPABUA U MO Npe c8ezd, NPUMEHOM UCMOPUjckoz Memood, jep ce
YNPAso Ha maj Hauux nocmuice da ce 0ohe 00 00peheHux cazHara 0 UCMOPUjcKoM HACMaH-
Ky U pa3eojy, Hajnpe, OCHOBHUX NPABHUX UHCMUMYMA, A NOMOM U 0 PA360fy UHCIMUMYyma
npusammoe npasa, wume ce youasajy oopehere 3aKoHUMocmu y onuimem OpyuimeeHom
paseojy. Yuwenuya je 0a, ce, usyuasarem npasHUx NPasua pumckoz npasa omozyhasa
npahetve esonymueHoe pazeoja npasd, noues 00 Hajpanujez nepuooa, npexo peuenijuje pum-
CK02 npasa Koja je usspuiuna éenuxu ymuudj Ha koouduxayuje caspemeroz 0ooa. Tume
ce nomephyje jout jedHom onpasoarocm pumckoz npasa u 0aHac u onpasoaHocm npasuna,
0asHo uspeueroe, 0a ce ,,He Mo 2080pUMuU 0 60joj Oyoyhinocmu, 6e3 npemxooHoz no3Ha-
8atba ceoje npouinocmu’.

Kipyune peun: pumcko npaso, npasna npasuna pumcKoz npasa, peyentyuja pumckoz npasa,
caspemene Kooupuxayuje npasa.

1 'Paji je pesynTaT MCTpaXknBarma Ha pojeKTy ,OTOBOPHOCT y IPABHOM M IPYIITBEHOM KOHTEKCTY, Koju (puHaH-
cupa IIpaBuu pakynter Yuusepsurera y Humy y mepuony on 2021-2025. rogue.
2 Pegosun npodpecop IIpaBuor daxyntera Yuusepsurera y Humry, e-mail: marija@prafak.ni.ac.rs
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1. YBO/[,

[Ipoy4yaBame 1 UCTpAKUBabe IPaBIIa PUMCKOL IIpaBa IIPeACTaB/ba He CaMo IO/Na3Hy
OCHOBY 34 JIaJb}l pa3B0j IIPMBATHOT [IPaBa, Beh I IPIIMKY Ja ce IPOroBOPY O PUMCKOM IIPaBY, I
J1a ce OfpelIyi IeroBa yora I MeCTo y 0BOM IPOIIECY, Kao 1 Ia Ce 1ajy OfToOBOPY Ha MHOT IINTakba
TIOYeB Of] 3HAYEHHA PUMCKOT IIPaBa y CaBpeMeHOj IPABHOj TEPMUHOMOTH)H, 1A CBE [0 IIPMMEHbI-
BOCTM MHCTUTYTA PUMCKOT IIPaBa y yCIOBMMA CaBpeMeHe TP)KIIIIHE eKOHOMUje (YI0ra pUMCKUX
MHCTUTYTa CTBAPHOT IIPaBa, KA0 I YTHIIaj PUMCKOT 0O/INTAIIOHOT IPaBa, a HOCeOHO PUMCKIX
yroBOpa Ha yroBope caBpeMeHOr mpasa). CaMo Ha 0Baj Ha4WH, KPO3 VICTPaXKMBalbe IPaBHNIX
IIpaBIIa PUMCKOT IIpaBa, MOXe ce ol 1 10 MHOro6pojHIX OfTOBOpa Ha MUTamba Kao LITO Cy
OHa Koja ce OfHOCe Ha IT0/Ta3He OCHOBE Y Ipoliecy KomyuuKaruje caBpeMeHOT IpaBa, OffHOC-
HO Ha 4Mj}IM TeMe/blMa IpaBa Cy kopudukauuje usppurere. Ha taj Haunn Moxe ce gohu u o
CYLITHHCKOT OAT0BOpPA KOMMKI je U KaKaB je JOIPUHOC PUMCKOT IIPaBa y CTBapamy caBPEMEHOT,
TIpe CBeTa, IPUBATHOT IIPaBa, a IOTOM I OfTOBOPA Ha IIUTakbe O ONPABJAHOCTI PUMCKOT IIPaBa y
Iaj/beM [IPaBHIYKOM 00pa30Bamby Ha YHNUBEP3UTETIMA.

2.”BE3 XEJIEHCTBA U PUMCKE UMIIEPUJA
KAO TEMEJbA, HE b b11JIO HU MOJEPHE
EBPOIIE” (F. ENGELS, ANTI DIRING, STR. 199)

PuMcxko paBo IpyIajia pUsSHULIM aHTHUKe ¥ CIIaia y HajBaxkHja focturuyha Crapor Bexa.
Ilepuop off TpuHaeCT BeKOBa Y KOjMa Ce PasBija/ia aHTMYKa PUMCKA P>KaBa M aHTIYKO PUMCKO
npaBo (off 753. .ILH.e. ITa cBe fj0 cpefiHe VI Beka H.e.), Yuji TOK CMO Y MOTYRHOCTY Jia IpaTu-
Mo, 3aXBasbyjyhu BenukoM 6pojy Kiura, HaTINCa, JOKYMeHaTa U Tparopa MaTepujaiHe KyaType
CauyBaHUX JI0 JAHAC, TPE/ICTaB/ba HECYMILMBO 3a MICTOPH)Y Ip)KaBe I IIpaBa jeflaH Off HajBaX-
HMjMX TIEPUOJIA, a TTPABO aHTIYKE PUMCKe Ip)KaBe, HAPOUMTO IEHO IIPUBATHO TPaBO, IPEJICTaB/ba
HeCyMIbIBO Haj3HauajHMje KyNTypHO Hacnehe aHTHKe.

Jla 6u ce cxBaTU/Ta BpEIHOCT ¥ 3HAYaj OBOT KY/ITYpHOT Haceba 11 1a 61 ce yormure Ipucry-
TINJIO MCTPaXKMBalby TPaBHMX IIPABI/Ia PUMCKOT IIPaBa, HEOIXOJHO je 7Ia Ce YIIO3HAjy U CBEOIIIITe
IIPUIMKE BPEMeHa ¥ KojuMa Cy OHa HacTajaza, Kako 61 ce IPEIM3HO OfPefyIN IePUOAI TOKOM
KOjUX Cy Ta IIpaBIa Hactaa. OnpehrBaBame Iepiofa HaCTaHKa 110jef[MHOT IPABHOT IIPaBIIIA
omMoryhaBa Jia ce yTBpAY IIPaBHO-IOIUTIYKY Pa3/or BberoBOr HacTaHKa I HoTpeha 3a ofpehennm
HOpMUPAambEM, U TO YIIPaBO KPo3 ITpaByIa PUMCKOT IIpaBa.

IIpema cBeomuTe mpuxBaheHOM cXBaTamy, IO PUMCKMM IPABOM HOApasyMeBa ce IpaB-
HI CHCTEM KOj¥ Ce TPMMEJBA0 Y PUMCKO] IP>KaBI Of IbeHOT OCHIBAMa Y 0CMOM BeKy IIpe Hallle
epe, TauH1je off 754. TofMHe TIpe Hallle epe, I1a CBE JI0 (beHOT KOHAYHOT pacliajia Hoc/ie CMPTH Liapa
Jyctunmjana 565. ropuHe Haue epe. OBaj Iyr BpeMEHCKM IEPUOJ, Y KOMe Ce pasBujajia pyMcKa
Ip>KaBa 1 TPaBO, MHOTY IIPaBHY MCTOPUYAPY Jielle Ha YeTUPY TIepUofa.

Y npsom nepuopy (754. r.iLH.e. - 509. L.IL.H.e.), HO3HATHjeM Kao ,J400a Kpa/beBa“ Wi

»00a BojHe IeMOKpaTuje, IpaBo KapakTepuiie cTpory GpopManmaam, KpyToCT, HeeacTHIHOCT,

3 Bupm: Mapuja Urwarosuh, IIpasua npasuna pumckoz npasa (Hum, Ilentap sa my6nuxanuje, 2014).
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CHPOMAIITBO IIPaBHMX MHCTUTYTA, HejeIHAKOCT Ipal)aHa Impef; 3aKOHOM, IATpPHjaXaTHO PONICTBO,
Kao 11 IOCTOjalbe IePCOHAIHE er3eKyLyje. Y 0BOM IepIofy IIaBHY 3BOP IpaBa 6110 je 3axoH XII
Tab/mnIa, Kao mpBa Kopudukauja LeMoKymHoT 10 Taja CTBOPEHOr 0014ajHOT IpaBa.

[Ipyru nepuop (509. r.i.H.e. - 27. L.ILH.e.), fo6a Perry6muxe, 6110 je mepyoy y KOMe je o1
IO LIMperba PUMCKe pXKaBe ¥ CBEOIIITET Pa3Boja APYLITBEHO-eKOHOMCKIX OHOCA LIITO ce ped-
JIEKTOBAJIO M HA CaM Pa3Boj IIpaBa. Y 0BOM MePHOJY PUMCKO IIPABO je JOKMBEIO CBOj HANPEAK,
jep je ce momaxo ocmo6abao crporor GpopmanaMa, Koji je 4ecTo 6110 O/INYAH TapaBaH 3a MHOTe
IIIEKyIaTHHE pajibe, Toce6Ho y pobHoM mpomety. Ocobahamem ox popmannama, cTBapamm cy
ce ¥ MHOTY IIPaBHY MHCTUTYTH, ToceOHO 13 06/1acTy 06/mraioHor npasa, 6yayhu aa je oo
J0 IIMperba ipXKaBe, 1 CaMMM TUM U 10 pa3Boja TPKUIIHE IpyBpefe. Y by UsjefHadYaBamba
CBJIX JbY/IM IIPEJ 3aKOHOM, IIOCEOHY Y/IOTY OMUIPAINL CY IIPETOPH, KOj) CY Y OBOM IIEPUOLY CTBO-
PN CHCTeM XOHOPApHOT IIpaBa.

Tpehnu neprox (27. r.i.H.e. - 284. .H.€.), ;06 IPMHIIMIIATA MY YYBEHO ,,37ATHO F06a‘, 6110
je mmepuoy, y KoMe je pyMcCKa JpKaBa II0CcTajla BeluKa cBeTcka cuna. OBaj IIepuop ce Kapakrepu-
11e 06¥ybeM IIPaBHIIX M3BOPA, 1 BEOMA BAKHYM MUIIbelbJIMa YYeHX IPaBHIKA, Mehy Kojima ce
0CeOHO 13IBajajy MULIbeba YyBeHe IeTOPKe PUMCKIX KIaCUYHIX IIPaBHIUKA, IO3HATHUUX Kao

»Cenar MprBux“ (Ynmmjas, [lammuujan, Iaynyc, Mogectus, [3j), mpeTodeHa y myxoBa IpaBHUIY-
Ka Jiefa, Koja Cy 11 aHac IpeiMeT MHOTOOPOjHIX aHa/N3a, MOCeOHO KaJia je ped 0 eBOTyTUBHOM
PasBOjy MHCTUTYTA IPUBATHOT TIPaBa.

Yerspry nepuop (284. r.H.e. - 565. I.H.e.), 106a TOMMHATA, KApaKTEPIUCATIA je CBEOIIIITa
IeKafleHIMja puMckor apymrsa. To je 610 Iepyoy; y KoMe je cBa BIIACT OM/Ia CKOHIIEHTPHUCAHA Y
pyKama camo jegHor Bragapa ,dominus et deus®. Otyna, je 0Bo 6110 IEPHOJ ¥ KOME je CBO IIPaBo
CTBapao M Kpenpao caM BIIajiap, a IpaBHa MICA0 IIPETXOHOT IIepyofia Iy6uia je CBOjy cTBapaay-
KY CHary, TaKo IITO Ce IeHa Y/I0ra caMo CBOIMIA Ha IIUTUPatbe flefla y9eHNX IpaBHuKa. KonayHo,
3a BpeMe BJIaflaBUHe 1japa JyCTHHMjaHa, M3BpIIeHa je KonuduKaIja foTafallmber [eToKYITHOT
PUMMCKOT IIPUBATHOT IpaBa AoHomeweM Corpus Iuris Civilis.

[lo TIOHOBHOT 0XIBJbaBaba PUMCKOT IIPaBa U IETOBOT IIPOOpa KOJ Hapofa 3amajHe
Espore, fomo je ca penenuujoM pMMCKOT IIpaBa U TO HAjIpe Y CPeNbeBEKOBHUM I'PajjoBMMa
Utanuje. Perjeniiuja puMCKOr IIpaBa Ha IMPOKOM eBPOIICKOM IIPOCTOPY JOBEA je 0 Tora fia je
Ha YHUBep3uTeTy y bonomu n3yseTHo O1a LieweHa JyCTHHIjaHOBa KoAupUKaImja i T0 Moce6HO
Ilurecta u ViHcTUTyLMje, Kao ey HajoutHuju genosu. OcuM y Vtanuju, mro je 6110 cacBum
IPYPOJHO, 0 peLelije pUMCKOT IIpaBa folulo je n 'y @panuyckoj kpajem XV Beka. Ppaniycka
TOra 106a 611a je caMo OMNTIIKY 00jefIIbeHa, a He 1 IIpaBHO. CBaka IIOKpajiiHa MIMAJIa je CBoje
00119ajHO IpaBo (coutumes), U U3 TOT Pas3jiora MPUIATHUIN FPYIUX IPOBUHINjA CMATPAHU CY
crpannuma. Y ITapusy, bopnoy, byprynnuju, bperamwu, n'y apyruM npoBuHIjjaMa NpUMeHMBaIN
Cy ce 06MYaji, JOK Ce Y jy)KHIM KpajeBIMa 3eMJbe, 13 UICTOPMjCKUX PA3yora, PUMEHIBATIO PUMCKO
IIpUBATHO IIpaBo. IlapasiesHo ca 0BOM CUTYaIMjoM Ha HOPMATMBHOM 1 aKTUYKOM IUIAHY, AOILIO
je ¥ [io TI0jaBe HOBe CTpyje y mpaBHOj Hayuu. HacTanma je mKoma ,,eferanTHe jypucpymeHmje’,
KOja ce OKpeHy/Ia U3y4aBaiby UCTOPIje PUMCKOT IIpaBa 1 TAKO je OfCTYIIIA Of, Ujieja [7I0caTopa u
HOCTITIOCATOPA, KOJI Cy TeXKIIIN HPAaKTUIM3MY. Tafia ce, HACYIIPOT, UTaIMjaHCKOM HA4VHY y4ermba
puMcKor npasa (mos docendi italicus), jaBuo HOBY, QpaHIyCKM HA4MH ydewa (mos docendi
galicus), Koju1 ce BpeMEHOM IPOIIMPHUO U3BaH Teputopuje Gpanirycke.

Iopep Hay4YHMKA KOjI CY Ce MCKIbYIMBO GaBUIM HCTOPUjOM PUMCKOT TIPaBa, 0110 je M OHMX
Koju cy 6um mocseheHn nuTamMMa IpyMMeHe pUMCKOT IIpaBa y mpakcy. OHM Cy ce HasuBalu
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MaHJIeKTUCTUMA, TI0 Haj3HA4YajHujeM feny JyctuHujaHoBe Kopudukanyje, [langexkrama (Jlurecra).
Y3 manpexrucre y XVIII BeKy mojaBua ce u IKo/a IpMpofHor pasa. OBa IIKO/Ia, Y¥jy je UCTAKHY-
T IpeACTaBHUK 610 [pouuje, HacTojasa je ja CTBOPY jeAMHCTBEH IIPaBHIU CUCTEM 3aCHOBAH Ha
IPUHIMIINMA 3paBor pasyMa. Kputukyjyhu nojenune oppenbe Jyctunujanose kogudukanuje,
IpUCTaINLe OBe LIKOJIe CY 3aXTeBasle Jja Ce IPaBo YHMUUKYje U ia ce, yMeCTO IIPaBHOT II0peTKa
CacTaB/beHOT M3 JIBa C7I0ja MPaBHMX Npomuca (foMahux mpomca 1 Iponuca puMCcKor Ipasa),
3aKOHOJJaBHMM ITyTeM IIPOIMINY je[MHCTBEHA IIPaBHA IPaBUIa.

HaBepieH kparak IpuKas y pasBojy pUMCKOL IIPaBa, je HEOIIXOHA IPETXOIHA Pajiiba a y
IV/bY HAaCTOjarba Jla e OATOBPHM Ha JiBa CYIITMHCKA IMTamba. [IpBo, KOji je, Off YeTHpy HaBefeHa
Tepyuofia y pasBojy pUMCKOT IIpaBa, yTUIIA0 Ha [ja/bil Pa3Boj CABPEMEHOT, ITPe CBETa, IIPUBATHOT
IIpaBa, ¥ IPyro, KaKas je yTuljaj PUMCKOT IIpaBa Ha TPaBHy HayKy, OIHOCHO, 3aIlITO je HEOIXOJHO
Jla ce u3y4aBajy NpaBHa IIpaBMIa PUMCKOT IIPaBa ¥ YOIIITe PUMCKO IIPaBo.

Kao mTo ce MOXXe IpUMETUTI HAa OCHOBY IPETXOHOT KPATKOT IIpyuKasa uctopuje Puma u
PYIMCKOT IIpaBa, HUCY CBJ NIEPMOAN Y Pa3BOjy PUMCKOT IIpaBa BaKHN M OMTHI 32 pa3Boj caBpe-
MEHOT ITPaBa, HUTH CY je[IHAKO YTUIIA/II Ha HACTAHAK U [Ja/bil PasBoj MpaBHUX npasuia. CacBuM
jé pasyM/bMBO JIa HEJOBO/baH Pa3Boj CBEYKYIHMX JPYIUTBEHO-eKOHOMCKIUX IIPUINKA, Y PUMCKO]
Ip>KaBJ IPBYX IIEPYOJa, HUje 6110 IPMIATOf/bMB 32 YCTIOBE Pa3BUjeHOT APYILITBA, 1A CAMUM THM
1 TpaBHa IIpaBM/a PUMCKOT IIPaBa HACTa/Ia y 0BOM IEPUOAY HIUCY OfUIPaia CYIUTHUHCKY YOy ¥
IIOCTYTIKY JOHOIIeHha BeMMKMX rpahaHckux koguduKanja.

3aro, KaJja TOBOPMMO O IIepUoAMMa y KOjiIMa ce PMMCKO ITPaBo pasBIUIO 10 Te Mepe fia je
TIOCTTY>KUJIO KO TeMe/b 38 M3TPajiiby CaBPEMEHOT IIPaBa, MICIMMO, ITP€ CBEra, Ha PUMCKO ITPaBo
tpeher u yerBpror nepropa. IIpennsHmje MICIIMO Ha IPaBO K/IACHYHOT IEPIOJA, § KOMe CY PUM-
CKJ1 [IPaBHUIIM IIOCTAaBIIY TeMe/b IIpaBHe HayKe, yIPaBo IpeKo AeduHmcamba OpojHUX IpaBuIa
PUMCKOT IIpaBa ¥ IIPaBOo IOCTKIACHYHOT IIEPIOJiA Y KOMe Cy CBa 3HaIba PUMCKIX KITACUYHIX IIPaB-
HuKa 6uta o6jennibeHa y jenHy BelmKy Kopuduxanyjy, JycTunmjaHoBy kogudukamnyjy. V ynpaso
TI03HaBabe PUMCKOT ITPaBa I HeroBMX MPaBHUX IIPaBMIa 13 OBOT IEPMOJA HYXKHO je I0BE3aHO
ca M3y4aBameM IrpahaHCcKor IIpaBa caBpeMeHOr fo6a.

3. IPABHA ITPABUWIA PUMCKOTI ITPABA
V1 HAYYHA OITPABJAHOCT

D. 1,1,1, pr. (Ulpianus): Iuri operam daturum prius nosse oportet, unde nomem iuris
descendat. Est autem a institutia appellatum: ut eleganter Celsus definit, ius est ars boni et
aequi. Cuius merito quis nos secerdotes appellat: iustiam namque colimus et boni et aequi
notitam profitemur, aequum ab iniquo separantes, licitum ob illicito discernentes, bonos non
solum metu poenarum, verum etiam praemiorum quoque exhortatione efecere cupientes,
veram nisi fallor philosophiam, non simulatam affectantes.

D. 1,1,1, pr. (Ulpianus): Kajia ce >xenu nsy4asaru nmpaso, Tpe6a Hajpe a ce ca3Ha ofaKe
THOTIYe Ha3yB mpaso (ius). OHo je Ha3BaHO, HayMe, IpeMa paBx (iustitia), jep Kao LITO je TO IeTo
nedunucao Ilensyc, mpaso je BemrtyHa 06por 1 MpaBUYHOL. 360T TOra Hac (IIpaBHMKe) IIOHEKO
Ha3MBa U CBEIITeHUIMMA (TIpaBfie), jep CIy>KUMo mpasau u mocsehyjemo ce nmosHaBamwy g06pa
u pasfie, fenehy mpaBuYHO off HENPaBUUHOT, 0ABajajyhn [03BO/BEHO Off 3a6parbeHor, HacTojehn
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Jia Jbyfie YIMHUMO oOpMM He caMo 360T cTpaxa off KasHu, Beh i ykasuBameM Ha Harpafe, 4nMe
yCBajaMo, aKo ce He BapaM, MICTMHUTY, & He JTKHY Gpuio3odujy.

Oryza ce Hamehe moTpe6a 3a u3y4aBareM PUMCKOT IIPaBa I BHeroBNUX IPABHIIX IIPaBIIa,
1 TO, IIpe CBeTa, IPUMEHOM MICTOPMjCKOT METOJIA, jep Ce, YIIpaBo Ha Taj HadlH, IOCTIDKe Aa ce fobe
T0 ofpeheHNx casHama 0 MCTOPYjCKOM HAaCTaHKY 11 Pa3Bojy, Hajlpe, OCHOBHUX IIPABHYX MHCTUTY-
T4, IOTOM U O Pa3BOjy MHCTUTYTA IIPUBATHOT IIPaBa, YMMe Ce youaBajy ofipeheHe 3aKOHUTOCTH
Yy OILITEM JIPYIITBEHOM pa3Bojy. UnibeHNIa je fia, ce, u3ydapambeM IPaBHMUX MPaBUIa PUMCKOT
npasa omoryhyje npaherme eBoNyTUBHOT pa3Boj IpaBa, IOYeBIIN Off HajpaHujer epyofa, 1A IPEKO
pelienuyje, Koja je ca cBoje CTpaHe M3BPILIJIA BEIUKY YTIUIAj Ha KofuduKanyje MOepHOT 100a.
Tume ce norBphyje joII jeHOM OIPaBJAHOCT PUMCKOT IIpaBa ¥ JaHAC, U OIIPABJAHOCT IIPABIUIA,
IaBHO M3PEYEHOT, i Ce ,,He MOXKe TOBOPUTH O CBOj0j OyanyhHOCTH, 6€3 IpeTXOIHOr 103HaBaba
CBOje IPOIIIOCTIH .

Ilopen MCTOpUjCKMX pas/iora 3a Mpoy4yaBambeM PUMCKOT IIpaBa 1 eroBUX IIPAaBHUX IIpa-
BIJIA TIOCTOj€ 1 AUAAKTIYKY Pas3yosy 3a To. IIpe cBera, mpoy4yaBameM PUMCKOT ITpaBa IpyxKa ce
MoryhHOCT a ce ieTIoB) pUMCKOT IIpaBa IPOy4YaBajy Kpo3 IberoBe IIpaBHe M3BOPe 1 Ha Taj HAYMH
CTMYe Ce HaBMKa Jla Ce IIPAaBU/IHO PasMUII/ba y YXY NPaBHYX IIPOINCA, Kao U Jla Ce IIPAaBUTHO
U3BOJie 3aK/bY4IIM, ITO OIIET Ca CBOje CTPaHe 3aXTeBa PasBMjarbe IPaBHIYKE TOTUKE U AMja/IeKTHKe.

Y by cTuiama ofpeheHe BemTIHe y IPUMEHU HOPMATUBHOT METO/IA, PUMCKO TIPaBo 1Ma,
Takobe, 3HaajHy yrory. OnuIre je MO3HATa YMbEHNIIA f1a Cy PYM/baHY IPBY YCIIeNN A IPOHUKHY
Y HayYHU METOf] 32 CTBapaibe IPaBa, IIPeKo Kora Cy IOIIIM 0 HI3a Pellierha Off KOjHX CY CTBapau
IIpaBHA IPAaBI/IA I CMEIITA/IN MX ¥ OKBYPe 3aKOHA U IPYTHX 3aKOHCKMX Ipomca. OTyna, 6aBberbe
PYIMCKIM IIPaBOM je HY>KHO, KaKo 01 ce IIPaBIIHO CXBATHO U afieKBAaTHO IIPYMEbIBA0 1 HOpMa-
TUBAH MeTOI, 6e3 Kora, JaHac, He MOKEMO 1A 3aMICTVMO [IPaBHIYKY IIpodecHjy.

BaB/bere pUMCKIM TTPAaBOM U UCTPAXMBAbe IeTOBUX IPABHIX IPABIUIA, pa3uja ocehaj
¥ 32 IPABHY TEXHUKY. YIpaBo cy PumsbaHu 611 O3HATH 10 IpaBHOM yMehy y moreny mpas-
HOT peryicama cIydajeBa y3eTUX U3 CBaKOJHEBHOT XKIBOTA, KOje CY CTaB/bajli y IIpaBHe OKBUPE,
crBapajyhy Ha Taj HauMH IpaBHA [IPABIUIA, 3aTUM, IO IPEUUSHOCTY Y IIPABHOM MULIbEY U
3aK/by4NBaY, 10 TYMadery IIPAaBHIX HOPMI U IPABHIX MHCTUTYIVja 1 IO M3TPafiby BETIKOT
Opoja mpaBHUX Teopuja. 3aTo ce, JaHaC, HY>KHO U HaMehe ToTpe6a 3a ierOBMUM IIPOyYaBabeM, jep
ce caBafiaBabEM CBUX OBUX ITPAaBMX TEXHNKA, yOUaBajy yjefiHO 1 ofpeheHe mpaBHe 3aKOHUTO-
CTH y TIOTTIe[ly HACTAaHKa ofjpel)eHnx mpaBHMX MHCTUTYTA 1 Y IOITIEAY HUXOBOT pasBoja. Ha Taj
HA4JH, J07Ia3M ce o ofpel)eHnx sak/bydaka o IpecTaHKy BaXkera I10je[VHIX IPABHIX MHCTUTYTa
Y 3aBUCHOCTY Of} Pa3Boja CBEYKYIHNUX JPYHITBEHO-EKOHOMCKMX OfJHOCA.

Ha kpajy, 3Hayaj IpaBHUX MpaBu/Ia PUMCKOT [paBa OITIefia ce ¥ Y MHOrOOpOjHUM JTaTHH-
CKJIM IIPaBHVM II0jMOBMMA V1 Y CaMoj OnIIITe IpuxBaheHoj IpaBHIYKO] TaTHHCKO] TePMIHOMOTHjH,
6e3 Koje ce, JaHAC, He MOYKe 3aMICIINTH efyKOBaHM IIPaBHNK, Kao IITO 6e3 M03HaBaba TaTMHCKe
TepMIHOJIOTHje, He MOXKe J1a Ce 3aMUCTIM HI efyKoBaHu eKap.* ,,KapakTepucTindHo je 1 To fia je
y caBpeMeHOj HayLy rpahaHckor (MMOBMHCKOT) IIpaBa 3acTYIUbeHA @ y HEKMM C/IydajeBuMa 1
IpUOpUTETHA YIOTpeba TATMHCKMX I0jMOBA, IIXOBUX AeuHMUIMja 1 Hu3a ceHTeHu. To je, y
CYIUTHH, Haj60JbY CIIOJbALIIbY IT0KA3aTe/b BPEJHOCTI M 3HAYaja IPABHIX IIPaBIJIa PUMCKOT [IpaBa,

4 U paHac, kao 1 y f06a MohHe puMcKe JpXaBe, 3a I0je/jiHe TpaBHe MHCTUTYTe WM MPUHIUIIE, KOPUCTHU Ce ICTa
JIATUHCKA [IPaBHA TePMIHOJIOTHja: proprietas, dominium, possessio, usucapio, traditio, superficies solo cedit, ex
nunc, ex tunc, ne bis in idem, testis unus, testis nullus, prior tempore, potior in iure, nemo iudex in causa sua,
res inter alios acta, res iudicata, ratio legis, restitutio in integerum, uTp.
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UCTVHA, IIPOJY>KEHOT 1 IPYMEMBAHOT 1 Y CPEMIIbeM BEKY, I1a M KacHIje Y Pa3HUM IIPaBHIYKIM
mKosaMa. JIaTMHCKY TIpaBHM IOjMOBY 1 JIATHHCKe [IPaBHe U3PeKe Cy TOMMKO MO3HaTe 1 OpojHe,
Jla HeMa CBpXe JIa ce HaBOJE IIOjefIHaYHO >

4. YHUBEP3A/THOCT PMMCKOT ITPABA
(YTULIA] HA CABPEMEHO ITIPABO)

Kapia je peu o yTu1jajy puMcKor IIpaBa Ha caBpeMeHO IIpaBo, I0/1a3Hy OCHOBY Y pa3MaTpamy
OBOT IIITaba TpebaIo 61 TPXKIUTH YIIPABO Y Pa3B0jy CBEYKYIIHNX JPYLITBEHO-eKOHOMCKIX OfJHOCA,
TpelusHije pedeHo, y PasBojy poOHO-HOBYaHOT TpoMeTa. Hamme, 0 1eroBoM yTHIAjy, CBAKAKO
ce He MO)Ke TOBOPUTH y IIepuopy Kajia je EBpora 6ua jenan Bemiku satBopenn deyp, y o6a
deynmamsma, y KoMe ce 06HOBITA 3aTBOpeHa KyhHa mpuBpeia, OIHOCHO, IOHOBIIA HATYPaTHA
IIPOM3BOAba. [Io peaHNMIpamba IPABHIX ITPaBIU/Ia PUMCKOT IIpaBa 1 PelieMiiyje PUMCKOT IIpaBa
073y TeK OHJia Kajia je JOLUIO /10 HOBOT pa3Boja poOHO-HOBYAHMX OJJHOCA, ¥ KaJia je MOCTano
jacHO Jja He IIOCTOje ofpeleHN IpaBHY MHCTPYMEHTH 3 Pery/ucate IpOMeTa HacTalor Y HOBUM
npuIMKaMa. YIpaBo, 0Ba UiibeHNIIa O11a je I0/Ta3Ha OCHOBA 3a IIOHOBO OKPeTae PUMCKOM
TIPaBYy, jep ce JIOLIIO JI0 3aK/by4Ka /ja je PUMCKO IIPaBo MMAJjI0 YCIelIHe MHCTPYMeHTe 3a ypehu-
Bambe POOHO-HOBYAHNX OfHOCA. TaKo je JOIIO 10 pereiyje pUMCKOT IpaBa I IOHOBHE IIPJMeHe
MofVpUKOBAHOT PUMCKOTL IIPaBa, Koje je OroBapao HOBOHACTa/IMM IIpUINKaMa.®

MebytuM, perienyja pUMCcKOr IpaBa Huje 3HA4MIa IPYMEHY HEIIPOMEHEeHOT PUMCKOT
IpaBa. 3alpaBo, Y CBUM 3eM/baMa Koje Cy ce YIYCTHIe Y Ipolec peleniyje, Beh cy Ha cHasu
Oua Heka o6y4ajHa mpasua.’ Perertiyja je 6ua cipoBohena tako 1mto cy ce ogpebena mpasxa
TIpaBIIa PUMCKOT IpaBa MofudMKoBana u npunarohapasa ApymTBEHO-eKOHOMCKIM IIPHIMKA-
Ma, Koje Cy O1/le aKTyeITHe, N €Y, 1K, y ofpehenuM curyanujama kopuiheHa npaBHa mpasuia
AVPEKTHO ITpey3eTa 113 PUMCKOT IIPaBa.

Kopndukanuje caBpeMeHOT eBPOICKOT IPUBATHOT IIPaBa IIPeficTaB/bajle Cy M IPeCTaB/bajy
BeoMa BaKHe IPEKPETHIIE 3a Ia/b)l Pa3Boj caBpeMeHor npasa. OHe Cy 3HaYajHO JOIpPIHEsIe
CHCTeMaTH3allij} HAl[VOHAITHOT 00)YajHOT TIpaBa I eBPOIICKe IPaBHe TPaJMIMje Kao I OIIITO]
IIPOMEHM Y HAIL[MOHATTHOj TpaBHoj cBecTu. MebyTim, HoBe kKopudukarmje rpahanckor mpasa 6ume

5 Bupu: Acen I'pymuye et, ,,Yora pumckor mpasay popMipaiy HOBOT caBpeMeHor rpaanckor (MMOBMHCKOT) mpaBa’,
36opHux 60 wecm na Meo Ilyxan, yp. Mupjaua Illonenak-Akumoscka, (Cxomje: [IpaBen paxynrer ,Jycrunujan [Ipsu,
1996), 53.

6 »JacHO je 1a Cy 3a pelienInjy HyXHe ofipeleHe mpeTmnocTaBKe...pBa, I, CBAKAKO, HAjBAKHNUjA IIPETIIOCTABKA je
I0CTOjatbe MIeHTUIHOCTH U/ 6apeM 6/CKe CIMYHOCTH APYLITBEHO-eKOHOMCKMX CUCTeMa. AKO He IIOCTOjI TaKBa
jEIHAKOCT MM CIMYHOCT, TAKBO [03ajM/bMBabe TYHUX IPaBHUX HOPMI Y CYLITHHM je MMUTAI{Mja UM IPOCTO KO-
parbe Hevera IITO HEMOXe Jja Ce YK/IOMM Y BIaCTUTHU IIPaBHM cucTeM. JIpyra mpeTrnocTaBKa, je IpaBHU CHCTEM IITH
HErOBH JIe/IOBH [Ia CY TI0BE3aHI, CABPIICHMU]H, COOJBETHM]I 3a ypehuBatbe KOHKPeTHOT BIA JPYIITBEHO-eKOHOMCKIUX
OJIHOCAQ, OJf OHIX KOjJ1 ITOCTOje Y 3eMJbI Koja sKern ia mpeysme tybe mpaso. Ibid, 50.

7 Beh cmo panuje ncraknu ga je Ppanirycka rora fo6a 6mma caMmo monmuTHaKy o6jefinbena, aan He u mpaBHo. CBaka
IIOKpajyiHa MMaJIa je CBoje 06M4ajHO paBo (coutumes) 1 13 TOT Pas/iora NpuIa HULM PYTUX IPOBUHIIjA CMATPAHN
cy crpaHiuMa. V3 Tor pasyora jaBuia ce morpe6a fja ce CTBOPY jeIMHCTBEHM IPABHM CHCTeM, Kojut he y ncto Bpeme
na o6jeguun seh mocrojehe o6uyajHO MPaBoO M PUMCKO TMPABO, KAO CYCICHUAMjapHO TpaBo. To je 1 MOLIIO0 32 pyKoM
nonomemem Code Civil 1804. rogune. Ibid, 307.
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Cy CaMo peryoHa/He MM HAaIlMOHAIHe Bep3uje jefiHe OIIITe TeHJeHIIje: TpaHCcHopMICamba I
npurarohaBama pUMCKOT IIpaBa y caBpeMeHO IPaBO, 0HOCHO CaBpeMeHa Bep3uja PUMCKOT IPaBa.

IpabaHcKM 3aKOHMIIM JOHETH Y ip)KaBaMa eBPOIICKOT IPaBHIYKOL KPYIa, 3HAYajHO CY
HOIIPYHENN CUCTeMATU3aLVj} HAL[IOHATHOT 00)4ajHOT IIpaBa I eBpOIICKe IpaBHe Tpajuuuje.
Konuduxopamwe rpahancke Matepuje kpos rpabhancke sakonuke ®paniycke, Aycrpuje, Cpouje,
Hemauxke, 611710 je HecyMIbMBO Off TTOCEOHOT 3HaYaja 3a PasBoj APYIITBEHUX OJHOCA U 33 CBAKO-
JHEBHM XXUBOT rpal)aHa, Moce6HO, aKO ce MMa y BULY UMEHNIIA Id CY BbIIMa PETYIUCaHN OXHOCK Y
Koje ce VI laHac MacoBHO crymna. OBaj HauMH ypehuBarma fpyITBa IIPaBoM, IMAO je BeMKe IpeHo-
CTI y OJHOCY Ha JI0 TaJja yCTa/beHy IPAKCY, jep je oMoryhaBao casHaBarbe IpaBa M BEroBY JIAKIITY
IPMMeHY IOLITO CY CBA IIpaBHA IpaBuia 13 obmacTu rpahanckor mpasa 6uia Ha jefHOM MeCTY,
y jenHoM Texcty. Ilopep Tora, oBakaB 3aKOHOZJABHY IIOJYXBAT U IIOCTYIIAK IIPY>Kao je MoryhHocT
3a KBaIUTETHUjEe U CUCTEMATCKO TyMauere IIPaBHIX HOPMIL

Ipsu rpabhanckn 3akornk je ®panuycku rpahauncku sakonuk (Code Civil, 1804).® Oaj
3aKOHMK, KOjH je KacHMje CITy»KIO0 Kao OCHOBA 32 M3TPajiby MHOTMX KacHUje JJOHEeTHX rpahaHcKux
3aKOHMKA, HAIlIA0 je CBOj OCHOB Y JycTuHMjaHOBOj Kopuduxkauuju.® ,IIpe cBera yHyTpauima I710-
0ajTHa CTPYKTypa CaBpeMEHOI MMOBJMHCKOT IIPaBa, Kao JieJla IPAaBHOT CUCTEMA, Y CBOjOj OCHOBI
je mara y JyctuHujaHOBOj Kopmdukanyjy ' Haume, mpumikom foxourewa Opaniyckor rpahan-
CKOT 3aKOHMKA, ITOLITIO Ce Of] TTAHeKTHOT MeTOfa CHcTeMarusanyje nmpasa.'! Ilpema oBoM MeToxy,
1Ie/IOKYITHO IPUBATHO IIPABO CACTOjI Ce Off IET [IeNI0BA: OIILTET JieIa, TOPOANIHOT IpaBa, CTBAp-
HOT IIPaBa, 06/IMTalOHOT IPaBa I HACTEAHOT IpaBa. Ta 0CHOBHA CTPYKTYpa IPUBATHOT IpaBa U
HaHac moctoju u npuxsaheHa je y cBuM rpahaHCKIM 3aKOHMIVIMA, 6e3 0631pa ITO ce JaHAC MOTY
YyTH HOJIEMIUKe OKO TOTa Ja /X 61 HeKM Off HaBeJeHNUX JelIoBa Tpebasio IpoydaBaTi y OKBUPY
IIPUBATHOT IV ITAK Y OKBYPY jaBHOT IpaBa, Oyayhu fa y cebu cappike elleMeHTe UMIIepPaTUBHO-
CTY Kao HIIP. IOPOJMYHO TIPABO.

Ny Penry6nuiy Cp6uju, 6ynyhu na je Tpabancku sakonuk u3 1844. ropue, Beh gyro Bpe-
MeHa BaH CHare, jour ofy 1946. roguse,'? u moce Hu3a HeyCIeNMMx MOKYyIIaja fia ce Kopudukyje
Mateplja MIMOBMHCKO-IIPABHUX OFHOCA, Koja 01 ofiroBapasia pIIMKaMa JaHAIIBIIe aKTYeTHO
je muramwe Kopmdukaruje rpahanckor npasa. Komncuja 3a nspany nosor Ipahanckor 3akoHnka,
Kojy je hopmupana Braga Perry6muke Cp6uje ycBajajyhy naHIeKTUCTIYKY METOJ, HA MICTY HAYVH

8 Code Civil - Dpanycku rpahanckn 3akoHuK joHeT je 1804. roguHe n y3 usBecHe M3MEHe 1 JONyHe, HACTANE ¥
TOKY BpeMeHa, Baxku y DpaHiiyckoj u jaHac. 3aKOHMK je MMao BeMMKI yTUI[Aj Ha 3aKOHOJIABCTBO y IPYTUM 3eM/baMa
¥y TOM TIOTTIeJly Y)KMBAO je yryien Behu off CBUX pyTHX, KacHuje foHeTnX rpabanckux sakonnka. O Tome: P, Borpa-
Hosuh, Peunuk npasHux peuu u uspasa - npusamno (epaharcxo) npaso (beorpan: Homoc, 2000), 48.

9 Ibid, 303-315.

10 1bid, 52.

11 Hasus je go6uo mo HajsHavajHujeM feny JyctunujaHoBe Kogndukanuje, [langexrama nn [Jurecrama. J jegna
Off IIKO/Ta, Koja je M3BpIImia Hajehu yTuIraj Ha caBpeMeHo, HasyBana ce maHfeKTHCTIMa. OHM CY UCK/bYyYnBO 61K
nocsehenn nmuTamyuMa IpuMeHe PUMCKOT IIpaBa y IPAKCH.

12 ,,Cp6uja je, Kao LITO je ONIITE TO3HATO, JOHeNa CBOja rpal)aHcKy 3akoOHNK jour 1844. rojiHe, Koju je 610 Ha CHa3K
IYHMX CTO TOfIMHA, CBe 10 1946. rofnHe, Kafa je ca cBuM 3akoHnma Cpbuje i mpespaTHe Jyrocmasije, usry6mo npaBHy
CHATY, IIOf} 1ejCTBOM ,,PEBOTTYI]IOHAPHE CBECTH “ KOjOM je M3BpIIeHa abporaliuja Ie/IoKyITHOT 0 Tajja Baxxeher mpasHor
CHCTeMa, a KOjM je Y 0BOj 00/1aCTH M3PaskaBao TeKOBMHE eBPOIICKe IIpaBHe uBun3anuje”. Bumu: ,OCHOBHI pasnosu i
norpebe goroiema I'pahanckor sakonnka Cpbuje, Pag va uspapu I'pahanckor sakonnka Perry6muke Cpouje”, [pas-
HU JKU80m, memamcku 6poj ,IIpaso u cno6ooa, rom I11, 6p. 11, (2007): 17-19.
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Kao 11 Hekaza Komucyja o BohctBoM JoBana Xaymha 13 1844. roguse, " mpuxsarnia je KoHIen-
111jy O TIOZie/IM I1e/IOKYITHOT IIPVMBATHOT IIpaBa Ha CTBApHO-IIPaBHe, 00/IMTaIIOHe, TOPOANYHE U
HacJ/IelHO-IIpaBHe OJHOCE IITO je IIOTBPHA fia je ¥ JAHAC OCHOBHA KOHIIETIINja HOfjeie IpMBaT-
HOT ITpaBa Ha JIUI[A, CTBAPY U TY)XOe, KOHIIENIMja HaCTala joll y pUMCKOM Tpasy. Jlarbe, yTuiiaj
PUMCKOT IIpaBa Ha CaBPeMEeHO IIPaBo je 0CeOHO M3paXkeH ¥ ZOMEHY CTBAPHOT U 0OJIMIallIOHOT
IIpaBa, Ijie IIOCTOje MHCTUTYTH - KA0 LITO CY CTBAPH, 3aLITUTA CBOjIHE, CTy)XOEHOCTH, CTULatbe
IpaBa CBOjIHE OpaXKajeM Ha HallOKPETHOCTH, IPaBo rpahema, eMmdureysa, JyTOpOYHN 3aKYTI,
06e36elere noTpaK1Bamba, IPaBo PeTeHIlje, IPaBo Ipeye KYIOBYHE, 3a/I0)KHO IIPABO Y IOMEHY
CTBApHOT [IPaBa 11 MICTa CUCTeMATU3allNja M3BOpa 00/IMTrallija, eleMEeHTI yTOBOPa, MICTA KOHIEMINja
KYIIOIIpOJaje U ibeHa (opMa, OITOBOPHOCT 3a IpaBHe U (M3IMIKe HeJJOCTATKe CTBAPH, YTOBOP O
rpabey, 0 IyHOMORCTBY, IOK/IOHY, IOCTY3M, OPTAKIIYKY, IeTIO3UTY, ¥ JOMEHY 00IUTallMOHOT IpaBa.

EBupieHTaH mpyuMep yTuIiaja pyMCcKOr IIpaBa Ha CaBPEMEHO IIPaBo OIJIefia Ce M Y OCHOB-
HUM Hadenmuma (ayTOHOMMja BOJbe ¥ HA4e0 CaBeCHOCTH U moTema). Y Komucuja 3a uspany
HoBoT [pahaHckor 3aKoHMKa MCTIYE fja CY OB OCHOBHA Hauesa pe3y/Tar MICTOPHUjCKOT CKYCTBa,
HOMUTUYKIX PeaTHOCTH, eKOHOMCKOT YCTPOjcTBa M TocTojeher crama etnke. ,,OCHOBHA Hadera
npeyncrasbajy npuxsahen meton u punosodujy rpahanckor mpasa y 5arToj ApyKaBy, OHA J1ajy Kako
OIILITY C/IVKY, TAKO J1 OIILTE YIYTCTBO 3@ CHAJIXKebe Y TyMayete HeKJX YCTaHOBA M KOHKPETHIX
npaBHyx ofgHoca“ ' ToBopehn o ocHoBHYMM Havemima, Komucnja nctide fa je mosHaBambe 0BUX
HayeJIa, HaCTaJINX Yy PUMCKOM IIPaBy U BJIXOBO Pa3yMeBambe, HY>KHA IIPETIIOCTaBKa 32 3TPAfiiby
cucTeMa rpaaHckor nmpaBa amy 1 IPefyCcIoB 3a VICIPaBHO TyMauehe CBUX rpal)aHcko-IpaBHUX
MHCTUTYTA, YMMe ce caMo IoTBphyje Hallla Te3a ca moyeTka paja o ,,pUMCKOj TeHUjaTHOCTU Y
CTBapamy IpaBa“ I0CeOHO Y JOMEHY [PaBHe TeXHUKE (OC/IEHO IPAaBHO MUIIIbERbE, 3AK/bYIIIN
Koju ce 6asupajy Ha UCTMHCKOj MajCTOPYjIL y CTBaparby U TyMadery IPaBHUX IIpaBUJIa ¥ IIpaB-
HIUX UHCTUTYLYja).

Kapa je peq 0 puMCKOM 1 cCaBpeMEHOM MOPOAMYHOM IIPABY U HErOBOj CUCTEMATHU3ALVjI,
Beh Ha npBu norex ce yBubajy cmmdHocTy, anmy 1 cBe Behe pasiuke Koje ¢y mocnepyie passoja
IpYILITBa caBpeMeHOr cBeTa. CaMa KOHIIeIIVja CaBPeMEHOT IOPOJITYHOT IIPaBa y OCHOBY LIPATH
KOHIIETI[Ijy HAaCTaJTy Y PUMCKOM IIPaBY, I1a Ce TAKO 11 AHAC Y OBOM JIe/Ty Pa3sMarpajy MHCTUTYTH
Opaka, TOpoNIie, OHOCA PORUTE/bA U Jielle, XPaHUTE/bCTBA, YeBojerba. MebyTuM, kao mro cMo
JVICTAK/IM 10 TIPOMeHA je MIIaK JJOIITIO, [T Ce TaKo, IpuMepa paj, 6pax feduHuIie Kao ,3ajefHuLa
onpebeHnx miia moBesaHnx oAroBopHouhy 3a XXMBOT U y3ajaMHy [OOPOOUT Kojit MMajy IIPaBo
Ha roce6y samTuty un onpeheny apymrseny noppuky !> Hoonacrana gepununyja 6utHo ce

13 ,3acmyra je ['pahanckor sakoHuka us 1844. royyHe 1mMTO je yBeo MPaBHM MOPEAK ,yMECTO TYPCKOT 6e3aKoma“ 1
IITO je y ’beMy 3allITHTA IPJMBaTHe CBOjuHe O1Ta pOopMYIUCcaHa Kao OIIITe IPaBUIIO, Te je IPABHO BaXKIIA Y OZHOCY
Ha cBe u cBakor. Ibid. OBakaB KOHIIENT IPUBAaTHe CBOjIHE IOHMKAO je I3 PIMCKOT paBa. VI ynpaBo y oBome Tpeba
TPaXXUTH y/IOTY PUMCKOT IIpaBa Ha Jla/bll Pa3Boj MMOBMHCKO-IIPABHIX OJJHOCA, TOCEOHO Kajla ce MMa y BUJY Ja je
u CpIICKM 3aKOHUK, HAKO O TOMe HeMa CUTYPHMUX 0Ka3a, JOHeT 1of yTunajeM GpaHI[ycKor, KOji je y IOTIYHOCTI
IPYMXBATIO PMMCKY KOHIIENIT TpIBaTHe cBojyHe. OTIITe je M03HAaTO EHTencoBo cXBaTambe 0 ICTOPMjCKOj YIO3M PUM-
CKOT IIpaBa ,Kao0 IPBO CBETCKO IPABO KOjMa Ce PeryIuily Ipou3BOAHY OHOCH...KOje Y IIPBY I/IaH MCTYe KOHIETT
[IpUBaTHe CBOjIHE I CBIX OJHOCA KO Ce fjajbe Pa3Bujajy Ha B0j (KyIal| 1 IpoaBall, oBepyIaL] i JyXKHUK, yTOBOP,
obnuranuja u Ap.). Vlako HeMaMo CUTYPHIUX I0Ka3a 0 TOMe KO/nKa je ynora ®paniryckor rpalaHckor 3akoHmKa Ha
Cpricku, IOCTOje CUTYPHI JOKa3H Jja ce CPIICKO MMOBIHCKO IIPABO Pa3BI/IO IIPeMa ayCTPUCKOM KOHIIEIITY, Ca/ip3KaHOM
y Aycrpujckom rpal)aHckoM 3aKOHUKY. A, orteT, AycTpujcku rpahaHcKu 3aKOHUK je, 6e3 MKaKBe CyMibe 610 JOHeT 110
yrneny Ha ¢paniycku Code Civil.

14 Ibid, 80.

15 Ibid, 91.
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Pas/MKyje off OHe KOja je HacTaja y PUMCKOM IIpaBy U KOja je IyT0 BpeMeHa BaKIla Kao jefiHa Off

HajIPeLM3HIYX M HajlIenyX AeMHNIIN]a, a KOjy je Ja0 KITacU4HM TpaBHUK MoxecTuH - Nuptie

sunt conjuctio maris et femine et consortium omnis vitae, divini et humani iuris communicatio

(6pak je Besa naMeby MyIIKaplia U xeHe, 3ajefHUIIA CBUX 00/IMKA XIBOTA 3aCHOBAHA Ha JbYA-
CKOM 1 6oxkaHCcKoM IIpaBy). OncTyname y geduHncamy O6paka, 1a IOTOM U HOPOAMLIE, CUTYPHO

je pesynTaT HOBOHACTA/IMX IPOMEHA Y CABPEMEHOM JIPYIITBY, U HEMIUHOBHO IIPECTaB/ba CyKoO

u3Mebhy TpafuIMOHATHOT 1 caBpeMeHOT KoHIjenTa 6paka u mopopuiie y uemn. Ca gpyre crpa-
He, IOPOJVYHO IIPABO je I'PaHa IIpaBa Koja je HajBUILE U3/I0KEHA Pas/IMYUTIM YTULAjUMa, I0YeB
OJf ICTOPYjCKIIX, COLIVIOJIOUIKIX, €TMYKIX, Ky/ITYPHUX, 00M49ajHNUX, U IPYTUX, KOjI MCTOBPEMEHO
UTpajy BeoMa BaXKHY Y/IOTy Y GOpMUPAIbY jefHOT APYLITBA. YTOMIKO IIpe, IITO ce MOPOAMLA Haj-
vemhe 1 geyHuIIe Kao ocHOBHA henuja mwypckor ppymrsa. bynyhu na, nopoauia kao 0CHOBHI

MHCTUTYT jefHOT APYLITBA, OfiCIMKaBa TO IPYLITBO, jaCHO j€ 3alITO Cy cé HOpMe ¥ IIpaBHa Mpa-
BJ/Ia IIOPOMYHOT TIpaBa [0 Cafia Meba/ Il M 3aIUTO Cy Ce NPETEXXHO U3ydaBau U U3ydaBajy ce

y OKBMPY HaI[MOHATHOT IIpaBa.'® MehyTuM, 1 mopeft n3MermeHOT KOHI[ENTa OPOANIHOT IPaBa y
HOBO BpeMe, YTHI}aj PUMCKOT [IpaBa I jajbe je jaKo IPUCYTaH U y OBOM JOMEHY IIpaBa, i IOCEOHO
TOMasy 10 U3paxkaja Kajla je ped 0 HOCTYIKY YCBOjemba, I CAMOM MHCTUTYTY YCBOjelba.

Kapia je peu o cTBapHOM IIpaBy, yTUIIAj PUMCKOT IIpaBa Ha CaBPEMEHO IIPABO je TOMUKO
BEIMKM Jla Ce U JAHAC TOTOBO HA MCTU HAUMH, KAKO Ce TO 3aK/by4MBAjIO U NepUHICATIO Y PUM-
CKOM IIPaBY, fieGUHNUITY OCHOBHM MHCTUTYTH CTBAPHOT IIpaBa: CTBApM (OCUM OHMX IIOfieNa Koje
Cy TUIIMYHO PUMCKe Kao LITO Cy res mancipi u res nec mancipi), CBOjuHa, fp>KaBUHA, HAIMHI
CTUI[atba CBOjIHE, 3aJI0XKHO IIPaBO, JYTOPOYHY 3aKyIM 3eM/bUIITA. CHCTeMATHKA CITy>XOeHOCTH,
OHAKBa KaKBa je 61/Ta HOpMIpaHa PUMCKIM IIPAaBOM, IIPey3eTa je M Y HallleM CaBPeMEeHOM IIPaBy.
OBO 1CTO ce OfHOCK U HAa MHCTUTYT CYCEeICKOT IIpaBa.

ITa nmax, YuHM ce, Aa je HajBehn yTHIaj pUMCKOT IIpaBa Ha CaBPEMEHO IPaBO AOLIA0 [0
U3paxkaja y JoMeHy oO/UIralifoOHOT IIpaBa, Te /i ce CTOOOJHO MOXKe 3aK/bYNTH Jia je HajBaXHUja
IIpaBHA OCTABMHA PUMCKOT IIpaBa yIpaBo 0OMUTalioHO IPaBo. Y ToMeHy 00/IUTal[YIOHOT IIpaBa
0Ce6HO Cy 3HAYajHI PUMCKI KOHIIETITH 32 YTOBOP O KYIIOIIPOJAjit, OpTAKIIYKY, IOK/IOHY, IIOCITy3H,
yHOMONCTBY, rpabey, AemosuTy. VIcTo, IpIINKOM CHCTeMaTH3allyje U3BOpa o0/Iuralyja CBakako
611 Tpe6ao ohu off OHOTa KaKo je TO y4MbeHO Yy pUMCKoM Ipasy. Kaza ce roBopu o npaBuma u
obaBesaMa cy6jexara IpaBa, MOKEMO 3aK/bYYUTH [ia je KOHIIENT PUMCKOT IIpaBa rOTOBO Helpo-
MemeH Y CaBPeMEHOM IIPaBy, ¥ TO Ce OJHOCH Ha CBe MMEH3Mje Y HOITeNy CafipKuHe IpaBa 1
o6aBe3a CTpaHaKa y YTOBOPY. 3aTO je KOPICHO, I TO KaKO 3a CTYAEHTe [IPaBa, TAKo 1 3a CBe OHEe
Koju ce 6aBe MICTPaXIBambeM YTOBOPHOT IIPaBa, ia IIPYJINKOM Kperparmba NHCTUTYTA 00murany-
OHOT TIpaBa, KOHCY/ITYjy PUMCKO IIPaBo ¥ HheroBa MpaBHA PaBU/Ia y OBOM JIOMEHY, OfHOCHO Jia
CIIPOBefy YIOpe[HY aHa/IN3Y pellierba Cafp>KaHux y puMcKoM npasy. Ha Taj HauyH, Moxe ce fohu
110 MHOTOOPOjHMX KOHCTPYKTUBHNX pelllera Be3aHNX 3a OBY IIPO6IeMaTuKy.

Ca pyre cTpaHe, ToTpeba a ce OATOBOPM CBe 3aXTeBHMjeM IPOLECY eBPOIICKE MHTErpallije,
CTaB/ba y 3aJjaTaK MOTEeHIMjaHUM 3eM/baMa WiaHnama EBporcke Yauje n oHnMa xoje To Beh jecy,
onpebeHe aKTMBHOCTH y IM/bY XapMOHN3AI[Yje IPOINCA y CBUM 00/1acTiMa IIpaBa, yK/byayjyhu
py ToM 1 rpahaHcko mpaBo. 3anarama u aKTMBHOCTY Y 1M/bY YHUDMKaIMje ipaBa y okBupy EY,

16 O rome: Mapuja Mrwarosuh, etal., ,O yruiajy nojenuuux npasuna EY Ha perymmucarme 6paqHuX UMOBMHCKO-TIPaB-
HIUX OffHOCa y paBy Peny6ruke Cpouje” y 360pHux canemaxa ,IIpaso Penybnuke Cpbuje u npaso Eéponcke
Yuuje - cmatwe u nepcnexmuse”, ypen. Harama Crojanosuh; Cphan Fony6osuh (Huur: [Tpasuu dakynrert, 2009), 90.
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TIOHOBO CY OXXIBeJIE 3aHIMalbe 32 PUMCKO IIPaBO, TOCEOHO 3a JyCTUHIjaHOBO IPaBo, Kao Beh jeni-
HOM Y IIPOLIIOCT CTBOPEHO IIPaBo ius commune.

»1loMucao kako mpaBo EBporcke YHuje Hije HEITO II0CBE HOBO, HETO IIPEJCTaB/ba CBOjEBPC-
HYy 00HOBY jefiHe jeIMHCTBEHE IPaBHe Ky/IType Koja je Hekoh o6yxsahana cy EBpomy, foosut 10
TIOHOBHOT 0KIB/baBalba 3aHVMaIba 32 PUMCKY IIpaBHy Tpaguiujy. VicrpaxuBame Te Tpafuiyje
CIIVjeRy pas3Boj Off JyCTUHNjaHOBA IIpaBa CBe O MOLEPHUX KonuduKaruja, mokasyjyhu npurom
TPMHOC MPaBHMKA TOje[UHNX 3eMasba. Ta MCTpaXKMBamba jacHO Cy II0Ka3asa y K0joj Cy MjepH Ioj-
MOBY ¥ IIpaBHA IPaBIJIA IITO CY UX paspajuiu PuMbaHy MUTEKAKO OCTaIM XUBM ¥ CBOM jaCHO
pacmosHaT/BUBOM 0O/MNKY. A OHa TaKobep I0Ka3yjy 1 CBe OHe 3aXBaTe LOJy3eTe Ha PUMCKOM
IIpaBy ¥ CBPXY Herose IpuIarosbe CyBpeMeHNM 3axTjeBuma 'S

Komuxo je Bemyky yTuiaj puMcKor Ipasa Ha GpopMuparme eBpPOICKOTr IPaBHIYKOT YMa

OIIIIITE TIOCMATPAHO, ITa U JJAHAC Y YCIOBMMA CBE 3aXTeBHUjeT Mpolieca YHUUKaIMje Y OKBUPY
EBporicke yHuje, Hajoorbe cBegode peun leTea, Koje je FaBHO M3peKao y pasroBopy ca EkepmaHowm,
a Koje Cy U y JAHAIHJM YCIIOBIMA allCoTy THO IPUMEH/bIBE, Y KOjIIMa OH PMMCKO IPaBo IOpean
ca IibypLeM, “Kojii ¢ BpeMeHa Ha BpeMe 3ariby i, I1a ce IIOHOBO II0jaB)l Ha OBPILINHY, HUKaJa He
nnrde3aBajyhm o kpaja, unme obuja Tpajuu kapakrep”'

5.3AK/bYYAK

Ha ocHOBY cBera M3710)XeHOT, J]O/asy ce JI0 3aK/byIKa Jia je MCTPaKVBabe IIPaBHIX IPaBIIa
PUMCKOT IIpaBa, Kao 1 [I03HaBakbe IPaBHIX II0jMOBA IIPETXOXHM YC/IOB 3a IOCTH3abe COMITHOT
TIPaBHIYKOT 3HAMba, OIIIITE U TIPABHE KYITYPe, fja I03HaBabe IPABHIX IPaBIIa PUMCKOT ITpaBa
MOXKe Jla IOIPUHECe, 11 YaK 1 a IPAKTIYHO YHATIPEV CaBPEMEHO IPUBATHO IIPABO 1 a 61 BIXO-
BVIM M3y4yaBameM Tpebaso a ce 6aBy cBaKo, Ko 61 Kereo fja TOCTaHe YITIejaH i efyKOBaH IPaBHUK.
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LEGAL RULES OF ROMAN LAW

Marija Ignjatovi¢®
Faculty of Law, University of Ni$

Summary: Systematizing the legal rules of Roman law, the author emphasizes that the study
and research of the rules of Roman law is not only a starting point for the further development
of private law, but also an opportunity to talk about Roman law and to determine its role
and place in that process, as well as to answers are given to many questions, starting with the
meaning of Roman law in modern legal terminology and ending with the applicability of the
institutes of Roman law in the conditions of the modern market economy (the role of Roman
institutes of real law, as well as the influence of Roman law of obligations and especially Roman
contracts on contracts of modern law). The author emphasizes that only in this way, through
the research of the legal rules of Roman law, can one arrive at numerous answers to questions
such as those related to the initial foundations in the process of codification of modern law,
that is, on whose legal foundations the codifications were made. In this way, in the author’s
opinion, we arrive at the essential answer of how much and what is the contribution of Roman
law in the creation of modern, first of all, private law, and then we reach an agreement on the
question of the justification of Roman law in further legal education at universities.

Key words: Roman law, legal rules of Roman law, reception of Roman law, contemporary
law codifications.

20 Full Professor, Faculty of Law, University of Nis, e-mail: marija@prafak.ni.ac.rs
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I1 DIVIETO DEL ‘PATTO DI QUOTA LITFE’
TRA GIURISPRUDENZA SVIZZERA E
TRADIZIONE ROMANISTICA

Linda de Maddalena'
Faculty of Law, University of Bern

Astratto: 1l cosiddetto ‘patto di quota lite’, termine che deriva direttamente dal latino medievale

che conosce lespressione quota litis, é nella prassi giuridica laccordo raggiunto fra avvocato e
cliente con cui si conviene che il primo riceva una quota delloggetto della lite quale compenso
per la sua attivita professionale. Mentre nei sistemi anglosassoni una simile forma di remu-
nerazione condizionata’ allesito della causa é sostanzialmente ammessa,* essa ha trovato e
trova tuttora nei sistemi di civil law una maggior resistenza, che in molti casi ha condotto
a sancirne il divieto.> Nel presente contributo ci si propone di prendere in esame, sotto que-
sto profilo, lesperienza giuridica svizzera che, pur essendo di civil law, prevede gli ‘'onorari
di successo’ per poi indagare le radici di tale istituto nelle fonti giuridiche romane al fine di
guardarlo in una prospettiva storica e capire meglio quale possa essere stato il percorso che
ha portato ad ammetterlo seppur parzialmente.

Parole chiave: patto di quota lite, diritto romano, Legge svizzera

1 Postdoctoral researcher, Faculty of Law, University of Bern, e-mail: linda.demaddalena@unibe.ch

2 Sirinvia per la letteratura in materia, tra gli altri, a Lorenz Hochli, Das Anwaltshonorar. Analyse der zivil-
rechtlichen Aspekte beim Anwaltshonorar (Zirich: Schulthess Polygraph. Verl, 1991); Adrian Dérig, ,,Anwaltliche
Erfolgshonorare in den USA und der Schweiz”. Aktuelle juristische Praxis 6, (2008): 687-696; Winand Emons, ,Condi-
tional versus Contingent Fees”. Oxford Economic Papers, New Series 59 (1), (2007): 89-101; Lester Brickman. Lawyer
Barons. What Their Contingency Fees Really Cost America (Cambridge: Cambridge University Press, 2012); Allan
C. Hutchinson, ,Improving Access to Justice: Do Contingency Fees Really Work?” Windsor Yearbook of Access to
Justice 36, (2019): 184-192.

3 Basti qui citare in via esemplificativa la normativa italiana che ne ha sancito nuovamente, dopo una breve abroga-
zione, il divieto ai sensi dell’art. 13, 4° comma della Legge professionale n. 247/2012. Tale norma preclude all’avvocato
la possibilita di percepire «una quota del bene oggetto della prestazione o della ragione litigiosa». Anche il nuovo codice
deontologico forense italiano stabilisce che «sono vietati i patti con i quali 'avvocato percepisca come compenso, in
tutto o in parte, una quota del bene oggetto della prestazione o della ragione litigiosa» (art. 25, 2° comma).
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1.IL QUADRO NORMATIVO SVIZZERO E IL
‘LEADING CASFE’ DEL TRIBUNALE FEDERALE
SUGLI ‘ONORARI DI SUCCESSO’

11 diritto svizzero prevede che la stipulazione di accordi che facciano dipendere lentita
dellonorario dallesito della lite sia consentita solo nel rispetto di condizioni stringenti. La forma
‘pura’ di patti quotalizi non & ammessa e la base normativa di tale divieto ¢ da individuarsi nell’ar-
ticolo 12, lett. e della Legge federale sulla libera circolazione degli avvocati del 23 giugno 2000
(detta anche ‘Legge sugli avvocati, LLCA, RS 935.61), entrata in vigore il 1° giugno 2002 al fine di
stabilire i principi applicabili allesercizio dell’avvocatura in Svizzera. Larticolo in questione, che
sostituisce le previgenti norme cantonali,’ recita testualmente: «(I'avvocato) prima della conclu-
sione di una causa, non puo stipulare un accordo nel quale il suo cliente Simpegni a versargli parte
dei proventi della causa anziché onorari; non puo inoltre impegnarsi a rinunciare allonorario in
caso di soccombenza».

Inoltre nel Messaggio ufficiale concernente il disegno di tale legge (n. 99.027 del 28 aprile
1999) si fa esplicito riferimento al divieto del ‘pactum de quota litis’ contenuto nell’attuale articolo
12,lett. e. Uno sguardo allarticolo 19,2° comma del Codice svizzero di deontologia forense, entrato
in vigore il 1° luglio 2005, ci restituisce lo stesso principio, in termini ancora pitt espliciti: «Prima
della fine di una vertenza I'avvocato non puo concludere patti di quota lite (...)».

Degna di nota nella giurisprudenza del Tribunale federale e certamente la sentenza
4A_240/2016 del 13 giugno 2017 in lingua tedesca, che, nel definire i limiti di ammissibilita del
cosiddetto ‘pactum de palmario)’ tratteggia pitt ampiamente la normativa vigente in tema di
‘Erfolgsabreden; ossia di convenzioni che prevedono ‘onorari di successo,’ e rappresenta un leading
case’ sul tema. Il ‘patto di quota lite’ & solo una possibile variante di tali convenzioni, piti 0 meno
lecite a seconda della forma assunta nella fattispecie concreta, e ne rappresenta un sotto-caso.” Le-
lemento che accomuna le diverse specificazioni concrete del genus ‘onorario di successo risiede

4 Walter Fellmann, ,,Kommentar zum Art. 394 OR”. In Berner Kommentar. Kommentar zum schweizerischen
Privatrecht: Das Obligationenrecht, a cura di Heinz Hausheer, vol. VI/2.4, (Bern: Stimpfli Verlag, 1992), 196, affer-
ma: «[...] Die kantonalen Anwaltsgesetze verbieten deshalb regelmafig die Beteiligung des Anwalts am Prozessgewinn
(pactum de quota litis)»; Kaspar Schiller, ,,Das Erfolgshonorar nach BGFA.” Schweizerische Juristen-Zeitung/Revue
Suisse de Jurisprudence 100, (2004): 352, precisa: «Diese Regel (das Verbot des pactum de quota litis) war in den
meisten kantonalen Berufsregeln vorgesehen»; Frangois Bohnet, Vincent Martenet. Droit de la profession d’avocat
(Berne: Stampfli Verlag, 2009), 41, spiegano che «Les cantons suisses excluaient le pactum de quota litis depuis leurs
premiéres réglementations du XIX siecle et dans leurs lois en vigueur au moment du passage a la LLCA».
5 Anchela parola palmarium deriva dallatino tardo e fa riferimento al ramo di palma che nel mondo greco e romano
era simbolo di vittoria, soprattutto in campo militare. Spesso nelle rappresentazioni grafiche degli atleti che gareg-
giavano nello stadio o nell’arena i vincitori delle gare e dei combattimenti venivano raffigurati con un ramo di palma
nelle mani a simboleggiare la loro vittoria.
6 Silegge una definizione di ‘Erfolgshonorar’, ossia ‘onorario di successo’, nel Commentario in lingua tedesca alla
LLCA, alla cui bibliografia si rimanda: Walter Fellman. ,Kommentar zum Art. 12.” In Kommentar zum Anwaltsge-
setz, a cura di Walter Fellman e Gaudenz G. Zindel (Ziirich: Schulthess Verlag, 2011), 273: «Ein Erfolgshonorar liegt
vor, wenn die Vergiitung des Anwalts vom Erfolg des Geschiftes, welches der Rechtsanwalt zu besorgen hat, abhangt».
Per un commento alla sentenza si vedano in particolare Walter Fellman, Manuela Héfliger, ,,Siegespramie fiir Anwilte
- BGer 4A_240/2016 und seine Bedeutung”. Anwaltsrevue/Revue de I'avocat 11/12, 499 e Hans Nater, Hans, Martin
Rauber. ,,Das pactum de palmario ist giiltig - jedoch nur mit Einschrankungen.” Schweizerische Juristen-Zeitung/
Revue Suisse de Jurisprudence 113 (24), (2017): 605.
7 Cfr. Schiller, ,Das Erfolgshonorar nach BGFA.”, 355: «Allgemein wird das Erfolgshonorar als Oberbegriff fiir jede
Art eines Honorars verwendet, das ganz oder teilweise vom Erfolg abhingig ist»; Fellman, ,Kommentar zum Art. 12.”
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per lappunto nel fatto che la remunerazione dell’avvocato dipende dallesito del processo e la sua
entita non puo essere determinata al momento del conferimento dell'incarico, come viene preci-
sato dallo stesso Tribunale federale in un procedimento disciplinare relativo all’'articolo 12, lett. e
LLCA (c. 2.2 della pronuncia 2A.98/2006 del 24 luglio 2006).

Nella sentenza in oggetto la prima Corte di diritto civile del Tribunale federale si ¢ occupata
della questione diliceita di un ‘patto di palmario’ che prevedeva una quota di partecipazione dell’av-
vocato pari al 6% del ricavato della causa in materia ereditaria, da aggiungersi alla tariffa oraria. Non
avendo ricevuto I'intero importo fatturato (Fr. 1°054°053.90 di cui: Fr. 585’116.40 quale onorario
calcolato su base oraria e Fr. 468'937.50 quale ‘patto di palmario™®), bensi solo poco pili della meta,
il difensore aveva intentato un’azione legale contro il suo cliente presso il Tribunale distrettuale di
Zurigo, chiedendone la condanna al pagamento dellammontare residuo (Fr. 494°053.90) piu gli
interessi. Il Tribunale distrettuale di Zurigo ha respinto I'azione, qualificando il contratto di ono-
rario come immorale («sittenwidrig») ai sensi dell'articolo 20 CO e non riconoscendo al difensore
nessuna pretesa ulteriore. Insoddisfatto, il difensore ha presentato appello contro la sentenza del
Tribunale distrettuale di Zurigo al Tribunale di appello zurighese che, ribaltando la decisione della
precedente istanza, ha riconosciuto la validita del contratto di onorario e ha condannato il cliente
a pagare un ammontare ridotto rispetto a quanto richiesto dall'appellante. Con ricorso in materia
civile il cliente ha chiesto al Tribunale federale di annullare la decisione del Tribunale di appello
che lo vedeva soccombente. Confermando la posizione presa dal Tribunale distrettuale, il ricorso
del cliente viene accolto e la sentenza del Tribunale d’appello viene annullata.

Sono ora da ripercorrere le considerazioni della Corte federale che hanno condotto al rico-
noscimento dell'illiceita del contratto di onorario e, di conseguenza, all'accoglimento del ricorso.
Come viene ricordato ai cc. 2.6.1-2.6.2, lopinione dottrinale dominante riconosce 'ammissibilita
del ‘patto di palmario’ qualora I'avvocato riceva un onorario indipendentemente dallesito della
causa e questo non si limiti a coprire le spese,” mentre solo una corrente minoritaria ritiene che
anche tale accordo violi l'articolo 12, lett. e LLCA.' Che il ‘patto di palmario’ sia sostanzialmen-
te accettato trova conferma anche nel tenore letterale dell'art. 19, 3° comma del summenzionato
Codice svizzero di deontologia forense: «E invece consentito pattuire un premio da aggiungersi
allonorario in caso di successo (pactum de palmario)».

Ai cc. 2.7-2.7.2 il Tribunale federale si interroga sull'interpretazione del tenore letterale
dell'articolo 12, lett. e LLCA e, piti precisamente, si domanda se una pattuizione concreta che pre-
senta gli elementi del palmario possa rientrare nel divieto della norma. Mentre nella redazione

In Kommentar zum Anwaltsgesetz, 273; Hans Nater, ,Dynamische Entwicklung des Anwaltsrechts”. Schweizerische
Juristen-Zeitung/Revue Suisse de Jurisprudence 109 (11), (2013): 247.

8 Il Tribunale federale conferma la correttezza di tale qualificazione da parte della precedente istanza giudizia-
ria (c. 2.4) poiché, in aggiunta alla tariffa oraria, & previsto 'aumento del compenso pari al 6% in caso di vittoria
(«Erfolgsbeteiligung»).

9 Perlaricca bibliografia sul punto si rinvia al c. 2.6.1 della sentenza.

10 Peres. Giovanni Andrea Testa, Die zivil- und standesrechtlichen Pflichten des Rechtsanwaltes gegeniiber dem
Klienten: unter besonderer Berticksichtigung der Rechtsprechung der Aufsichtskommission iiber die Recht-
sanwiilte des Kantons Ziirich (Ziirich: Schulthess Juristische Medien, 2001), 216 ss., 229 ss.; Daniel Schwander,
»Erfolgshonorar ohne Zustimmung des Klienten?”. Zeitschrift des bernischen Juristenvereins/Revue de la société
des jurists bernois 7, (2009): 590 ss.; Adrian Fischbacher e Arnold F. Rusch, ,Der Bruno Steiner-Fall”. Aktuelle Juri-
stische Praxis 4, (2017): 529 s.
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tedesca e italiana il testo & univoco," poiché I'inserimento di «als Ersatz fiir das Honorar» e di

«anziché onorari» indica la sostituzione totale dellonorario con una partecipazione al ricavato della

causa — ossia un ‘puro patto di quota lite’—, la redazione francese della norma lascia invece spazio a

dubbi interpretativi. La frase «il ne peut pas, avant la conclusion d’'une affaire, passer une conven-
tion avec son client par laquelle ce dernier accepterait de faire dépendre les honoraires du résultat

de l'affaire» sembra infatti vietare un qualsiasi accordo che faccia dipendere la remunerazione

dell’avvocato al risultato della causa, e con cio anche un ‘patto di palmario’ La Corte federale ritie-
ne, tuttavia, che tale divergenza testuale non sia decisiva e conclude che I'interpretazione secondo

la formulazione della norma si esprime a favore dellammissibilita del ‘patto di palmario’ (c. 2.7.2

in fine). A far preferire al Tribunale federale questa lettura dell'articolo 12, lett. e & anche 'assenza

nel suddetto Messaggio ufficiale concernente il disegno di legge di ogni riferimento ad un simile

patto, in linea con la manifesta tendenza alla liberalizzazione e all'allentamento dei preesistenti

divieti di ‘onorari di successo (c. 2.7.3).

In seguito viene esaminata la ratio della disciplina degli ‘onorari di successo’ e la Corte fede-
rale ne individua tre scopi fondamentali: 1) garantire I'indipendenza professionale dell'avvocato
che sarebbe pregiudicata nel caso egli avesse interessi personali allesito della causa; 2) tutelare
I'interesse pubblico all'indipendenza del patrocinio legale; 3) allontanare il rischio di imbrogli da
parte del legale a danno del cliente non esperto in materia legale e quindi difficilmente in grado
di prevedere lesito della causa. Alla luce di cio, un divieto del ‘patto di palmario’ non sembra
necessario in quanto tali scopi si possono perseguire anche semplicemente ponendo dei limiti
alla sua ammissibilita (c. 2.7.5), come ha gia chiaramente affermato la Corte federale nella deci-
sione 2A.98/2006 e viene costantemente ribadito dalla dottrina.'? In primo luogo, la componente
dellonorario non dipendente dallesito della causa non deve essere troppo esigua e I'avvocato deve
comunque ricevere un compenso superiore alla semplice copertura delle spese. In secondo luogo,
la componente dipendente dallesito della causa non deve essere talmente considerevole da pre-
giudicare la buona fede e 'indipendenza del legale. E comunque consentito alle parti prendere in
considerazione lesito della causa accanto ad altri criteri per il calcolo dellonorario, ma non deve
esserne il parametro principale (c. 2.5). In terzo luogo, il ‘patto di palmario’ puo essere stipulato
allinizio del rapporto di mandato oppure al termine della causa, ma non durante il suo svolgimento.
Quest’ultimo requisito temporale rappresenta una ‘novita rispetto a quelli sostanziali ma, secondo
alcuni autori, risulta meno convincente'?.

Sulla base di tali criteri la prima Corte di diritto civile del Tribunale federale ha ritenuto
che nel caso di specie il ‘patto di palmario’ stipulato dalle parti non fosse valido in quanto con-
cluso circa un anno dopo l'assunzione del mandato e quindi durante il suo pieno svolgimento. Di

11 Diopinione contraria ¢ Schwander, ,,Erfolgshonorar ohne Zustimmung des Klienten?”, 590 ss., il quale ritiene che
la norma si riferisca a qualsiasi accordo di partecipazione, quindi anche al ‘patto di palmario’.

12 Peruna pit dettagliata trattazione degli elementi caratterizzanti un accordo lecito si rinvia a Linda De Maddalena,
Litis causa malo more pecuniam promittere, Sulla contrarieta ai boni mores del ‘patto di quota lite’ (Ziirich:

Dike Verlag, 2015), 19 ss.

13 Cfr. in particolare Fellmann e Hiflinger, ,Siegespramie fiir Anwilte - BGer 4A_240/2016 und seine Bedeutung”.
502 ss., per i quali tale requisito non sarebbe funzionale né alla protezione del cliente né alla tutela dell’indipendenza

dell’avvocato e, al contrario, rappresenterebbe un ostacolo all’accesso alle vie legali per le persone con meno disponi-
bilita economica. Inoltre, a differenza di cio che affermano i giudici federali interpretando l'articolo 12, lett. i, l'obbligo

diinformare il cliente sui principi della fatturazione e sull’importo degli onorari dovuti non sarebbe limitato all’atto

dell’accettazione del mandato e tale limite temporale non proteggerebbe il mandante da potenziali imbrogli.
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conseguenza, la sua conclusione viola I'articolo 12, lett.e LLCA (c. 2.7.6) e l'accordo ¢ da ritenersi
nullo. Resta aperta la questione se la nullita colpisca anche la parte del contratto di onorario che
prevede la tariffa oraria e dunque 'importo dovuto a prescindere dallesito della causa perché, pre-
cisa la Corte, anche in caso di nullita parziale 'avvocato non avrebbe piti crediti nei confronti del
cliente tenuto conto dei pagamenti gia effettuati (c. 2.8.2).

2. LA CONFERMA DELLA GIURISPRUDENZA
PRECEDENTE E LA DOTTRINA PIU RECENTE

Nel 2019 il Tribunale federale & tornato a pronunciarsi sulla questione di legittimita degli
‘onorari di successo nella decisione 2C_205/2019 (26.11.2019). Questa sentenza deriva dal ricorso
proposto dall'avvocato A.'* contro la decisione del Tribunale amministrativo del Cantone di San
Gallo. Tre sorelle (E., ., e G.),i cui genitori sono deceduti rispettivamente nel 1995 e nel 2008, stipu-
lano una convenzione di divisione ereditaria approvato nel 2005 dal Tribunale distrettuale di Kulm.
Questo accordo vede come parti, da un lato, E. e, dall’altro, le altre due sorelle, E e G., e prevede che
alla prima venga assegnata una quota di eredita pari a 1’944’764.80 franchi. E., rappresentata in
giudizio dall'avvocato A.,impugna la decisione del Tribunale di Kulm dapprima davanti alla Corte
d’appello del Cantone Argovia e poi al Tribunale federale, senza ottenere successo. Il 21 aprile 2016
E. stipula con A. un accordo scritto con il quale si stabilisce a titolo di onorario il 20% dell'impor-
to delleredita assegnato in via giudiziale o stragiudiziale, e comunque una cifra non inferiore a
100°000 franchi svizzeri. Il 29 maggio 2017 A. emette una fattura di oltre 400°000 franchi come
compenso per le prestazioni legali tra il 27.11.2015 e il 23.05.2017. I 10 luglio 2017 E. presenta
una denuncia contro A. presso la Camera per avvocatura e il notariato di San Gallo per molte-
plici violazioni delle norme professionali, a cui si aggiunge una denuncia penale. Il 28 settembre
2017 la Camera per I'avvocatura e il notariato di San Gallo apre un procedimento disciplinare nei
confronti di A. e gli contesta di aver violato I'articolo 12, lett. a ed e della Legge federale sulla libera
circolazione degli avvocati, ordinando una multa di 10’000 franchi. Il Tribunale amministrativo
del Cantone di San Gallo respinge il ricorso contro questa decisione in data 21 gennaio 2019.11 25
febbraio 2019 A. presenta un ricorso in materia di diritto pubblico al Tribunale federale contro la
decisione del Tribunale amministrativo di San Gallo, chiedendo I'annullamento della decisione del
tribunale inferiore e dei punti 1 (violazione del dovere di esercitare la professione con la dovuta
cura e diligenza e del divieto dellonorario di successo’), 3 (multa), 4 (tassa del giudizio) e 5 (spese
ripetibili) del dispositivo della decisione della Camera per 'avvocatura e il notariato di San Gallo.

Il ricorrente' ¢ accusato dal Tribunale amministrativo di San Gallo di aver violato le lettere
aed e dell’articolo 12 LLCA, che proibiscono all'avvocato di concludere con il cliente, prima della
conclusione di una causa, un accordo con il quale questo s'impegni a versargli parte dei proventi
della stessa in sostituzione dellonorario (lett. e) — in tedesco ‘Erfolgshonorare’ — e gli impongono
di esercitare la professione con cura e diligenza (lett. a). Tali norme di comportamento mirano,

14 Le parti coinvolte vengono anonimizzate nella sentenza con delle lettere.
15 1l fatto che I'accordo sia stato stipulato fra E. e la societa d’azioni, di cui A. & 'unico azionario, non esclude I’appli-
cazione delle regole di comportamento previste dalla LLCA.
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come ricorda il Tribunale al considerandum 3.1, ad evitare che gli avvocati perdano la loro indi-
pendenza e abbiano un interesse personale nellesito del procedimento a causa di un tale accordo.
Inoltre, il divieto & volto a contrastare il pericolo che il cliente venga danneggiato dal suo avvocato,
il quale ¢ in grado di valutare meglio le prospettive di vittoria.

Listanza inferiore ha qualificato I'accordo sullonorario fra E. ed A. come ‘patto di palmario’
e, poiché ¢ stato stipulato durante lo svolgimento del mandato, ¢ da considerarsi illecito (c. 3.3.).
Non ¢ rilevante se a volerne la conclusione sia stata la cliente (c. 3.3.) oppure il legale, cosi come
non ha importanza il fatto che I'accordo sia stato stipulato prima della pubblicazione della decisione
4A_240/2016, con la quale, — come ¢ stato gia spiegato al § 1 - il Tribunale federale ha precisato
le condizioni di liceita del ‘patto di palmario’ (c. 3.4).

Al considerandum 3.2 la Corte federale ricorda che se, da una parte, l'accordo di tale ‘ono-
rario di successo puo assumere diverse forme nel singolo caso concreto, dall’altra, due sono gli
elementi principali che lo contraddistinguono: il compenso dell'avvocato dipende esclusivamente
dallesito del mandato affidatogli e al momento del suo conferimento tale cifra non € ancora defi-
nita. Solo la stipulazione di un puro ‘onorario di successo’ — di un pactum de quota litis in senso
stretto — prima della fine della lite ¢ vietata, mentre la conclusione di una forma ‘mista’ con una
componente condizionata al risultato della lite e una indipendente ¢ consentita a certe condizioni.
La Corte ricorda che, in primo luogo, la componente indipendente dallesito processuale non deve
essere eccessivamente ridotta e, in secondo luogo, quella dipendente non deve essere cosi alta da
compromettere I'indipendenza dell'avvocato e far sorgere il pericolo di un raggiro. Infine, l'accor-
do di palmario deve essere concluso all'inizio del rapporto di mandato oppure al termine della
causa, ma non durante il mandato stesso (4A_240/2016 c. 2.7.5, ripreso in 2C_205/2019 c. 3.2).
In merito a quest'ultimo requisito temporale viene richiamata al c. 3.4 la motivazione gia addotta
dai giudici federali nella sentenza del 2017 (c. 2.7.5): rispettando questo termine si limiterebbe,
da una parte, il rischio di sfruttamento della posizione vantaggiosa dell'avvocato che, grazie alle
sue conoscenze, puo valutare meglio le possibilita di vittoria e i rischi della causa e, dall’altra, il
pericolo per il cliente di sentirsi costretto ad accettare I"‘onorario di successo’ al fine di evitare la
rinuncia del mandato e gli elevati costi e ritardi che ne deriverebbero.'s

Le ulteriori considerazioni relative alla congruita dellonorario pattuito e dellentita della
multa possono essere qui tralasciate (cc. 4-7).

Alla luce di cio, e riconfermando cosi la giurisprudenza precedente, la seconda Corte di
diritto pubblico respinge il ricorso proposto da A. e lo condanna al pagamento di 2’000 franchi
per le spese giudiziarie.

Volendo ora ricapitolare brevemente la normativa svizzera sugli ‘onorari di successo’si posso-
no evincere dalle decisioni dei giudici e dalle trattazioni dottrinali'” i seguenti capisaldi. Nel diritto
vigente svizzero gli ‘onorari di successo’ sono ammessi esclusivamente nel rispetto di determinate
condizioni. Pattuire con il proprio legale un onorario del tutto condizionato allesito della causa
viola apertamente l'articolo 12, lett. e della LLCA ed ¢ percio vietato. Qualora lonorario dipenda
solo parzialmente dal successo della prestazione ¢ da ritenersi valido secondo la giurisprudenza

16 Contra Fellmann e Hiflinger, ,,Siegespramie fiir Anwilte - BGer 4A_240/2016 und seine Bedeutung”, 502.

17 Tra ilavori piti recenti si vd. Franco Strub, ,Das Erfolgshonorar aus rechtsokonomischer Perspektive”. Anwal-
tsrevue/Revue de I'avocat 5, (2020): 211 s.; David Jenny, ,,Unzuldssiges pactum de palmario und krass ibersetztes
Honorar”. Ius.focus 54 (2), (2020): 1; Inka Liihrs, ,Weitere Einschrankungen fiir Erfolgshonorare?”. Schweizerische
Juristen-Zeitung/Revue Suisse de Jurisprudence 116 (13), (2020): 463.
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del Tribunale federale a condizione che siano osservati i tre principi gia pitt volte richiamati nel
commento delle sentenze. Quale giustificazione di tale divieto parziale viene generalmente addot-
ta lesigenza di tutela dell'indipendenza dell’avvocato e quella di protezione del cliente, il quale
potrebbe rischiare di venire raggirato da un avvocato sleale attirato dal potenziale guadagno elevato.

3. TRACCE DELLA DISCIPLINA DEGLI ‘ONORARI DI
SUCCESSO’ NELLE FONTI GIURIDICHE ROMANE

3.1. Da beneficium gratuito ad attivita retribuita:
'evoluzione della professione forense.

Per meglio comprendere ammissione seppur prudente degli ‘onorari di successo’ in un
Paese come la Svizzera di tradizione romanistica, ¢ utile richiamare in questa sede le fonti giu-
ridiche romane.'® E peraltro opportuno innanzitutto ripercorrere, seppur molto brevemente, Ie
voluzione della disciplina romana della retribuzione per l'attivita forense.

Nata come professione onorevole da svolgersi gratuitamente, l'avvocatura si configura dap-
prima quale funzione pubblica volta a tutelare, come la politica, gli interessi dei cittadini. In eta
repubblicana la professione forense era percio riservata ai ceti pitt alti della popolazione e veniva
considerata un'ars liberalis che avrebbe potuto favorire 'ascesa politica e mostrato le doti intel-
lettuali e retoriche dell’avvocato. Poteva accadere che lattivita forense venisse ricambiata con doni
ed elargizioni spontanee da parte degli assistiti, detti honoraria, ma tale forma di gratitudine non
ne intaccava il carattere gratuito e non poteva essere pretesa giudizialmente.

18 Siriprendono in questa sede alcune considerazioni svolte in De Maddalena, Litis causa malo more pecuniam
promittere, Sulla contrarieta ai boni mores del ‘patto di quota lite’.
19 Sull’evoluzione che segno il passaggio dalla gratuita all’onerosita della professione forense, cfr. Augusto Pierantoni,
Gli avvocati di Roma antica: studio critico (Roma: Zanichelli, 1986); Edouard Cug, s. v. “Honorarium”. In Darem-
berg-Saglio. Dictionnaire des Antiquités grecques et romaines, a cura di Charles Victor Daremberg, e Edmond Saglio,
vol. ITI/1 (Paris: Hachette, 1900): 236-247; Antoine Bernard, La rémunération des professions libérals en droit romain
classique (Paris: Les éditions Domat-Montchrestien, 1936), 87.; Francesco Maria De Robertis I rapporti di lavoro nel
diritto romano (Milano: Giuffre, 1946), 183 ss.; Giuliano Cervenca, ,,In tema di tutela del prestatore d opera nel diritto
romano”. Bollettino della Scuola di perfezionamento e di specializzazione in Diritto del Lavoro dell’Universit
di Trieste 21/22, (anno 1961-1962): 4-7: Pietro Pescani, ,Honorarium. Studi sul lavoro nel diritto romano”. Bolletti-
no della Scuola di perfezionamento e di specializzazione in Diritto del Lavoro dell’Universita di Trieste 21/22,
(anno 1961-1962): 12-19; Jacques Michel, Gratuité en droit romain (Bruxelles: Université libre de Bruxelles, Institut
de Sociologie, Etudes d’histoire et d’ethnologie juridiques, 1962), 215 ss.; Karoly Visky, ,,Retribuzioni per il lavoro
giuridico nelle fonti del diritto romano”. IVRA: rivista internazionale di diritto romano e antico 15, (1964): 5-31;
Karoly Visky, Geistige Arbeit und die ‘artes liberales’ in den Quellen des romischen Rechts (tradotto da S. Karcsay),
(Budapest: Akadémiai Kiadd, 1977); Mario Pani, ,La remunerazione dell'oratoria giudiziaria nell’alto principato: una
laboriosa accettazione sociale”. In Decima Miscellanea greca e romana, 315-346. Roma: Istituto italiano per la storia
antica = 1992. In Potere e valori a Roma fra Augusto e Traiano, 113-140. Bari: Edipuglia, 1986; Virginio Angelini,
»Metuendus ingratus’ (avvocato e cliente in una pagina di Quintiliano)”. In Studi per Luigi de Sarlo (Milano: Giuffre,
1989), 1-11.; Giovanna Coppola Bisazza, Cultura e potere. Il lavoro intellettuale nel mondo antico (Milano: Giuffre,
1994), 186; Virginio Angelini, ,Augusto e 'onorario forense (nota a Cass. Dio 54,18,2)”. In Societas - Ius. Munuscula
di allievi a Feliciano Serrao (Napoli: Jovene editore, 1999), 1-13; Chiara Corbo, ,,La figura dell’avvocato nella cultura
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Fra il III e il I secolo a.C. a seguito dellespansione commerciale e territoriale di Roma la
situazione cambio e gli avvocati, non accontentandosi pitt della riconoscenza spontanea dei loro
clienti, cominciarono a richiedere loro compensi elevati per la propria attivita, spesso prima anco-
ra di trattare la causa.

Alfine di arginare questa situazione il tribuno della plebe Cincio Alimento propose nel 204
a. C.lemanazione della c.d. Lex Cincia (de donis et muneribus) per regolamentare le liberalita
fra vivi.®’ Tale provvedimento conteneva la celebre clausola «Ne quis ob causam orandam pecu-
niam donumve accipiat» che vietava agli avvocati di ricevere doni o denaro prima dell'inizio
della trattazione della causa. Nonostante le buone intenzioni del suo proponente, la Lex Cincia
non riusci a frenare gli abusi degli avvocati che, approfittando della natura imperfetta della legge,
non smisero di richiedere altissimi compensi per prestare la propria attivita. D’altronde, la legge
non comminava nessuna pena per i trasgressori e non prevedeva I'annullamento della pattuizio-
ne contraria a essa. A fronte della varieta degli espedienti con cui gli avvocati solevano richiedere
e ottenere ingenti somme di denaro, Augusto decise di intervenire e nel 17 a. C. colmo la lacuna
della Lex Cincia attraverso un senatoconsulto (o una disposizione contenuta nella Lex Iulia
iudiciorum publicorum) che comminava una sanzione pari al quadruplo della somma ricevuta
in dono.?! Cio nonostante la bramosia di ricchezza degli avvocati non si arresto e cio portd a un
acceso dibattito in senato nel 47 d. C., di cui abbiamo testimonianza in Tacito.” In questa sede,
durante il principato di Claudio, si contrapposero i sostenitori della Lex Cincia e coloro che invo-
cavano la legittimazione dei compensi forensi. A chi voleva riaffermare con forza la tradizionale
gratuita della professione forense si opponevano coloro che volevano difendere una prassi ormai
consolidata e, tenuto conto delle mutate condizioni sociali ed economiche, ormai necessaria per
garantire a coloro che la esercitavano i mezzi di sostentamento. Furono le argomentazioni di questi
ultimi a convincere I'imperatore che con il senatoconsulto de advocationibus legittimo i com-
pensi forensi, i quali, tuttavia, dovevano essere versati esclusivamente al termine della causa e non
potevano superare i diecimila sesterzi. I trasgressori sarebbero stati condannati al pagamento del
quadruplo della somma ricevuta illecitamente. Questo provvedimento imperiale segno il punto di
rottura con il tradizionale principio di gratuita, ormai superato nella prassi negoziale, e avvicind
la professione forense a una normale attivita lavorativa retribuita.

Ancora una volta, pero, intervento imperiale non fu in grado di arginare la deprecabile
prassi di pattuire ingenti onorari prima di iniziare la trattazione della causa e il maestro di retori-
ca Quintiliano testimonia come ancora alla fine del I secolo d. C. fossero diffuse le contrattazioni
sul compenso, definendole unabitudine piratesca (piraticus mos).> Limperatore Nerone tento
di porre fine a tali condotte con un provvedimento che, sulla base delle contraddittorie fonti di

giuridica romana”. Rivista della scuola superiore dell’economia e delle finanze 5, (2005); Onorato Bucci, ,,La pro-
fessione forense, ‘odiosa alle persone oneste’ (Ammiano Marcellino), ‘ombra di una parte della politica’ (Platone) e
‘mala arte’, 199 (Epicuro)”. In Studi in onore di Antonino Metro, a cura di Carmela Russo Ruggieri, vol. I, (Milano:
Giuffre, 2009), 181-222; De Maddalena, Litis causa malo more pecuniam promittere, Sulla contrarieta ai boni
mores del ‘patto di quota lite’, 57 ss.

20 Le principali testimonianze di tale provvedimento sono contenute negli Annali di Tacito (ann. 11.5; 15.20.2-3;
13.42) e in Livio 34.4.9.

21 Cassio Dione, hist. rom. 54.18.2.

22 Ann.11.5-7.

23 Quintiliano, inst. or. 12.7.11. Su tale brano quintilianeo si vd. De Maddalena 2015, 94 ss. e la bibliografia ivi indicata.
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Tacito e Svetonio,* potrebbe aver reintrodotto il divieto della Lex Cincia oppure un ‘prezzo giusto
e certo per la retribuzione degli avvocati.

Ancora durante il regno di Traiano il tema degli onorari forensi fu oggetto di discussione in
senato e rimase al centro dellopinione pubblica. Plinio il Giovane® narra di un intervento dell'im-
peratore Traiano, il cui contenuto non ¢ noto, che mird probabilmente a riaffermare la legittimita
degli onorari entro certi limiti e a rafforzare il divieto di promettere e ricevere compensi prima
dell'inizio del processo.

Un punto di svolta nella disciplina degli onorari forensi si ebbe a partire dalleta severiana,
quando fu riconosciuta la possibilita di agire extra ordinem per controversie relative alla retribu-
zione forense. Secondo le testimonianze di Ulpiano® lavvocato poteva agire giudizialmente per
far determinare dal giudice il proprio compenso oppure per esigere quanto pattuito con il proprio
cliente, nel rispetto delle regole vigenti. Gli onorari forensi erano pertanto ormai integrati nella
prassi giuridica e sia la promessa sia il versamento di anticipi sullonorario erano considerati una
pratica accettabile, con la sola esclusione di particolari accordi che saranno esaminati di seguito
piu dettagliatamente.

Estendendo sinteticamente il discorso anche ai periodi successivi, ¢ opportuno ricordare
che nell'Editto dei prezzi dell'imperatore Diocleziano (301 d. C.) la professione forense veniva
ormai equiparata a una comune attivita retribuita ed erano pervisti i ‘tariffari’ massimi per la
postulatio (pari a 250 denari) e per la cognitio (pari a 1’000 denari). Persino nell’anno 325 d. C.
I'imperatore Costantino emano una costituzione per colpire gli abusi di avvocati senza scrupoli e
disonesti, condannandoli allesclusione della professione qualora avessero pattuito, con danno per
il cliente, un onorario maggiore della misura massima consentita oppure un quotalizio a titolo
di onorario e accumulato cosi immensa et illicita compendia; segno che l'avidita degli avvocati
non si era ancora arrestata.

3.2. La promessa di una societas futuri emolumenti e di una pars
dimidia quali accordi immorali nelle testimonianze di Ulpiano.

Nel libro VIII della sua trattazione dedicata all’attivita giurisdizionale Ulpiano racconta
che anche gli imperatori Settimio Severo e Caracalla intervennero con un rescritto nella materia
degli onorari forensi al fine di regolare le condizioni di liceita degli accordi che prevedevano la
promessa*’ di onorari.

D.50.13.1.12 (Ulp. 8 omn. trib.) Si cui cautum est honorarium vel si quis de lite pactus
est, videamus, an petere possit. Et quidem de pactis ita est rescriptum ab imperatore nostro

24 Tacito, ann. 13.5.1 e Svetonio, Nero 17.

25 Plinio, epist. 5.4, 5.13-14.

26 D.50.13.1.9-10 (Ulp. 8 omn. trib.).

27 Perilsignificato tecnico da attribuire alle parole cautum/cautio e pollicetur e piti in generale per I'esame del brano
sirinvia a De Maddalena, Litis causa malo more pecuniam promittere, Sulla contrarieta ai boni mores del ‘patto
di quota lite’, 75 ss. Cfr. anche Fausto Giumetti. Per advocatum defenditur. Profili ricostruttivi dello status dell’av-
vocatura in Roma antica (Napoli: Jovene editore, 2017), 183 ss. e, pit1 recentemente, Leo Peppe, ,,Nota in materia di
deontologia professionale e onorari nella pratica giuridica romana: giuristi, oratori, avvocati”. Zeitschrift der Savigny
Stiftung fiir Rechtsgeschichte. R. A. 138 (1), (2021): 180-218 e Giovanni Papa, ,,Lofficium dell’avvocatura: I'orizzonte
tardoantico”. Teoria e storia del diritto privato 16, (2023): 1-23.
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et divo patre eius: “Litis causa malo more pecuniam tibi promissam ipse quoque profiteris.®
Sed hoc ita est, si suspensa lite societatem futuri emolumenti cautio pollicetur. Si vero post
causam actam cauta est honoraria summa, peti poterit usque ad probabilem quantitatem,
etsi nomine palmarii cautum sit: sic tamen, ut computetur id quod datum est cum eo quod
debetur neutrumque compositum licitam quantitatem excedat.” Licita autem quantitas intel-
legitur pro singulis causis usque ad centum aureos.

Il giurista severiano richiama questo provvedimento imperiale per dare una risposta al
duplice quesito iniziale: pud un avvocato perseguire extra ordinem un onorario che gli ¢ stato
promesso dal cliente mediante cautio, dunque formalmente, oppure quanto € stato pattuito intorno
allalite? La risposta data dagli imperatori considera due fattispecie differenti che illustrano i requi-
siti di validita di siffatte convenzioni. Discriminante ¢ il momento in cui le parti sono giunte a tale
accordo e il loro oggetto. Qualora la cautio fosse intervenuta prima del termine della lite (suspensa
lite) e prevedesse la partecipazione dell’avvocato alla somma che ne sarebbe derivata (societatem®
futuri emolumenti), si sarebbe in presenza di un malus mos, ossia di una convenzione immorale e
pertanto non perseguibile in giudizio. Se invece al termine della causa (post causam actam) fosse
stata promessa una determinata somma a titolo di onorario (honoraria summa), anche qualora
questa assumesse la forma di un palmario (etsi nomine palmarii), l'avvocato potrebbe richiede-
re tale somma sino allammontare ammesso in eta severiana, ossia 100 aurei, che viene definito
nel testo licita quantitas. Nel determinare tale ammontare si deve tenere conto di cio che I'avvo-
cato abbia gia eventualmente percepito, ribadendo cosi la liceita di eventuali anticipi di onorario.

La suggestione che con lespressione societatem futuri emolumenti cautio pollicetur
Ulpiano abbia voluto indicare quello che poi sara definito ‘patto di quota lite’ trova conferma nelle
glosse medievali al passo in esame. In particolare la glossa Suspensa lite ad D. 50.13.1.12% puo
rappresentare la chiave di lettura del passo ulpianeo e in un’annotazione successiva apposta a mar-
gine essa viene riassunta nell'inequivocabile frase De quota litis pacisci non licet. 1l glossatore
precisa che in pendenza di lite il patto de quota parte litis non valet per due ragioni. La prima &

‘elemento temporale, ossia la pendenza della lite. La seconda riguarda la finalita che gli avvocati

con esso perseguono, ossia il lucrum. La glossa successiva Societatem futuri emolumenti, attri-
buita a Cuiacio,’ suggerisce che Ulpiano si stia riferendo a una convezione vietata agli avvocati,
identificabile per lappunto nel ‘patto di quota lite’

Un'altra espressione che viene commentata dai glossatori ¢ quella concernente 'accordo
lecito, ossia nomine palmarii. Palma victoriam significat recita la glossa,* riferendosi al premio

28 Sui dubbi circa la riferibilita di tali parole al rescritto imperiale si rinvia a Coppola, Cultura e potere. Il lavoro
intellettuale nel mondo antico, 208 s. e alla bibliografia ivi citata. In effetti, ¢ possibile che le due soluzioni prospet-
tate non facciano parte della costituzione imperiale ma siano attribuibili direttamente a Ulpiano.

29 Iltermine societas non ¢ qui inteso in senso proprio, bensi indica una ripartizione dell’oggetto della lite a titolo di
onorario. Cosi precipuamente Heinrich Siber, ,,Schuldvertrage tiber sittenwidrige Leistungen.” In Studi in onore di
Pietro Bonfante, vol. IV (Milano: Fratelli Treves Editori, 1930), 127 nt. 75 e Mario Talamanca, s. v. ,,Societas (Diritto
romano)”. In Enciclopedia del diritto, vol. XLII (Milano: Giuffre, 1990), 822 n. 90, che menziona D. 50.13.1.12 fra gli
esempi di testi in cui il termine societas indica ‘patti’ o ‘accordi’ illeciti e riconosce I'uso «atecnico» del termine per
indicare il «patto illecito di quota lite».

30 Accursius, Corpus Iuris Civilis Tustinianei, cum commentariis Accursii, scholiis Contii, et Gothofredi lucubra-
tionibus ad Accursium, in quibus Glossae obscuriores explicantur, similes & contrariae afferuntur, vitiosae notantur,
Tomus Tertius, Lugduni, 1627 (Osnabriick 1966) fol. 1783.

31 Gl Societatem futuri emolumenti ad D.50.13.1.12 (fol. 1783).

32 Gl. Nomine palmarii ad D. 50.13.1.12 (fol. 1783).
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aggiuntivo per I'avvocato che ¢é riuscito a vincere la causa. Doveva pero sempre essere rispettato
il limite legale previsto.

In D.2.14.53 Ulpiano affronta il tema delle spese processuali e considera in particolare il caso
in cui lavvocato® abbia anticipato le spese per il suo cliente, il quale puo godere di una proroga per
laloro rifusione. Mentre la richiesta della restituzione della somma anticipata piti i relativi interes-
silegali ¢ lecita, non lo & — avverte Ulpiano - la promessa di meta di cio che risultera dalla causa.

D.2.14.53 (Ulp.4 opin.) Sumptus quidem prorogare litiganti honestum est: pacisci autem,
ut non quantitas eo nomine expensa cum usuris licitis restituatur, sed pars dimidia eius, quod
ex ea lite datum erit, non licet.

Anche in questo caso lesegesi medievale ci offre spunti importanti per I'interpretazione
della fonte ulpianea. Bartolo,* nel suo commento al testo, enuncia un principio rigoroso: pactum
de reddendis sumptibus valet: secus in pacto facto de quota litis, ossia mentre I'accordo che
prevede la restituzione delle spese anticipate ¢ valido, non lo & il ‘patto di quota lite Anche nel casus
proposto dal giureconsulto Viviano® incontriamo una regola analoga: sed si paciscar ut dem ei
partem litis: non valet pactum tale. Simpone, tuttavia, una riflessione concernente il significato
da attribuire all'aggettivo dimidia per comprendere lestensione del divieto enunciato da Ulpiano:
solo la promessa di meta del ricavato della lite & vietata oppure l'entita della quota non é rilevante
al fine di determinarne la liceita? La mancata menzione dell’aggettivo dimidia nei commenti di
Bartolo e Viviano e un’annotazione a margine della glossa Iimmensa ad C.2.6.5, in cui 'anonimo
autore precisa che ¢ vietato pattuire non soltanto de dimidia litis, bensi etiam minore parte,*
inducono a ritenere che Ulpiano abbia proposto solo un esempio di ‘quota lite’ vietata, senza attri-
buirle il valore di misura tassativa.

Come accennato in precedenza, deve essere ricordata anche una costituzione della cancel-
leria di Costantino con la quale si sanzionano severamente gli avvocati disonesti comminando
I'interdizione dalla stessa professione forense.

C.2.6.5 (Imp. Constantinus A. Helladio a. 325) (CTh. 2.10.3)* Si qui advocatorum exi-
stimationi suae immensa atque illicita compendia praetulisse sub nomine honorariorum ex
ipsis negotiis quae tuenda susceperint emolumentum sibi certae partis cum gravi damno
litigatoris et depraedatione poscentes fuerint inventi, placuit, ut omnes, qui in huiusmodi
scaevitate permanserint, ab hac professione penitus arceantur.

33 Non e specificato nel testo chi abbia anticipato le spese ma lo si puo dedurre facilmente dal contesto e dalla parola
litiganti, participio presente declinato al dativo che indica il destinatario della proroga. Sulla correlazione semanti-
ca fra litigator e litigans si veda Herman Heumann e Emil Seckel, s. v. “Litigare/litigator”. In Handlexicon zu den
Quellen des romischen Rechts (Graz: Akademische Druck, 1971), 318.

34 Bartolus De Saxoferrato, Opera Omnia. Digestum Vetus in primum tomum Pandectarum commentaria, Basilea,
1562 (Frankfurt am Main 2007) fol. 222.

35 Gl Sumptus ad D. 2.14.53, in Accursius, Corpus Iuris Civilis Iustinianei, cum commentariis Accursii, scholiis
Contii, et Gothofredi lucubrationibus ad Accursium, in quibus Glossae obscuriores explicantur, similes & contrariae
afferuntur, vitiosae notantur, Tomus Primus, Lugduni, 1627 (Osnabriick 1965), fol. 268.

36 Gl.Immensaad C.2.6.5,in Accursius, Corpus Iuris Civilis [ustinianei, cum commentariis Accursii, scholiis Contii,
et Gothofredi lucubrationibus ad Accursium, in quibus Glossae obscuriores explicantur, similes & contrariae afferun-
tur, vitiosae notantur, Tomus Quartus, Lugduni, 1627 (Osnabriick 1966) fol. 379.

37 Cfr. anche CTh. 2.10.4 (Imp. Constantinus A. ad Bassum Praefectum Urbi, a. 326) con cui Costantino riafferma la
sanzione comminata agli avvocati nel provvedimento dell’anno precedente, aggiungendone I'allontanamento dal ceto
degli honesti.
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La condotta sanzionata consiste nell'accumulare immensa et illicita compendia richieden-
do ai propri clienti, apparentemente come onorari leciti, una certa parte del guadagno derivante
dalle cause da loro stessi patrocinate, anteponendo cosi il lucro alla difesa dellonore della categoria.
Nella descrizione della condotta vietata ¢ facilmente intuibile il riferimento a una convenzione con
lo stesso contenuto di un ‘patto di quota lite’ e, come tale, illecita.

Da quanto illustrato emerge chiaramente che il patto de quota litis ¢ sempre rimasto escluso
dal processo di legalizzazione degli onorari forensi, mantenendo intatta nellesperienza giuridica
romana la sua natura immorale e illecita. Se, da una parte, la remunerazione forense divento col
passare del tempo una forma di retribuzione socialmente accettata e sempre pit istituzionalizzata,
dallaltra, forme di partecipazione al risultato della causa restarono equiparate a condotte contrarie
ai buoni costumi e, come tali, avversate anche dalla legislazione imperiale.

4. RIFLESSIONI CONCLUSIVE

Sulla scorta delle considerazioni precedenti ¢ ora possibile mettere in luce alcuni punti di
contatto fra la normativa svizzera vigente sugli ‘onorari di successo’ e la disciplina che si desume
dalle fonti giuridiche romane esaminate. Mentre la pattuizione di un onorario di successo ‘puro
(pactum de quota litis) & vietata, sono ammesse nel diritto svizzero forme miste che consistono
in una componente slegata dal risultato della causa e in una componente dipendente da esso. La
giurisprudenza federale recente parla in questultimo caso di pactum de palmario e ne riconosce
la legittimita solo in presenza di determinate condizioni. Fra di esse emerge il limite temporale che
consente alle parti di pervenire a un siffatto accordo solo all'inizio del rapporto di mandato oppu-
re al termine della causa, ma non durante il corso della stessa. Questo requisito ci riporta senza
indugio alle parole del rescritto imperiale citato da Ulpiano e pertanto al divieto di concludere
accordi sugli onorari in pendenza di lite che prevedano una partecipazione dell'avvocato alloggetto
della lite. Anche il riferimento a una soglia massima, ricordata dal giurista severiano per limitare
il guadagno dell'avvocato che riceve un onorario lecito, ¢ un principio in una certa misura ancora
presente nel diritto svizzero. Tuttavia il legislatore e il Tribunale federale svizzero hanno evitato
di fissare un limite massimo per la componente dell’ ‘onorario di successo misto’ legata al risul-
tato della causa e hanno lasciato ai giudici di merito il compito di valutare, di volta in volta, nel
caso concreto se la cifra convenuta possa compromettere 'indipendenza e la lealta dell'avvocato.

Emerge dunque che norme cardine della deontologia e del diritto forense svizzeri rappresen-
tano per certi versi leredita di principi e concetti gia elaborati dalla legislazione romana imperiale
e da elaborazioni della giurisprudenza romano tardoclassica.
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3ABPAHA ,,CIIOPA3YMA O YCJIOBHOJ HAKHAIIN”
N IbETOBO ITIOPUJEK/IO 13 PUMCKOT ITPABA

JInuupa [Ie Maganena’®
IIpasuu gaxynmem, Yuusepsumem y Bepny

Cascemax: IIpema weajuapckom npasy u npema npeosnahyjyhem cmasy y npaxcu u
CMpyuHOj IUmMepamypu, K1ay3yna 0a XoHopap adéoxama y nomnyHocmu 3asucu 00 ucxooa
cyherva u cacmoju ce 00 ydjena y npuxody y cnyuajy no6jede (noznam xao “pactum de quota
litis”) je sabparvena. Camo nod oopeherum ycnosuma je 00360/weHa KOMOUHAYLU]A Y2080pa O
camnuuu u HakHaoe 3a Henpedsubhene cnyuajese. Caceum Opyza4uja je cumyayuja y opyeum
semmama, Ha npumjep y Enenecxoj u Cjedurwenum [picasama, 2dje je “cnopasym o ycrnosHum
HaxHadama” 00360/beH U yobuuajeH. 3a6pana 060z cnopasyma 00nasu U3 pumcKoe npasa.
IIpsobumHo, npasro sacmynarve y Pumy 6uno je pesepsucano 3a uue cnojese u cmampano
ce Ojenamuouihy Koja je mopana da ce HyOu epahanuma 6ecnamHo, CIUUHO KAO U NOAUMUKA.
Bpemerom je wezosa HakHada 6una npuxsahena, anu je cnopasym o ycno8Hoj HAKHAOU
usmehy adsokama u wez0602 KujeHma ocmao 3abparbeH jep je cMampan HeemuHUM.
Cmoeza je 3aHUMBUBO UCMPANCUMU Y KOjO] Mjepu je mperymHa 3a0pana ycnosHe HaKHAOe
¥ WeAajuapckom npasy useedeHa u3 pumckoe npasa.

Kmyune pujeuu: cnopasym o ycnosHum HakHadama, pUMcko npaso, weajuapcxko npaeso,
pacta de quota litis

38 Iloctmokropany Ha IlpaBHoM Qakynrery, YHusepsuter y bepny. linda.demaddalena@unibe.ch
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SHIP (NAVIS) AS LOCUS PRAEPOSITIONIS

Mirjana Miskic'
Faculty of Law, University of Banja Luka

Abstract: Roman maritime navigation and the consequent application of actio exercitoria is
conditioned by the ship as the object of the aforementioned relations. Namely, in contrast to
other actions adiecticiae qualitatis that form the legal framework of land trade, the actio exer-
citoria is the only one related to overseas trade that is carried out on a ship or in the immediate
vicinity of a ship. Taking into account this specificity, a number of questions inevitably arise:
whether the ownership of the ship is important for the enforcement of the actio exercitoria,
whether the ship is considered the place of conclusion of the contract, and the question of the
jurisdiction of the court for possible disputes, as well as who is responsible for the damage
that was caused on board. The author will try to answer a series of questions by elaborating
on the importance of the ship as a locus praepositionis for the application of actio exercitoria.
In this effort, the author will refer to the consideration of the concepts of ship and sea that
prof. Ante Romac wrote in the paper ,,The Concept of Sea and Ship in the Sources of Roman
Law”, published in the Proceedings of the Faculty of Law in Zagreb in 1976.

Key words: Ship. Maritime trade. Actio exercitoria. Praepositio. Exercitor navis.

1. INTRODUCTION

In Roman law, the land was managed by ius civile, while the sea was a space of ius gentium,
or the law of all people.? It was the jurist Marcian (second-third century CE), who wrote that the
sea was the common property (res communes omnium) to all according to natural law. From
his writings the main point to note is that the sea is not subject to an individual’s dominion and,
therefore, is also not subject to Roman governance.

D. 1.8.2 pr.-1 (Marcianus libro tertio institutionum): Quaedam naturali iure com-
munia sunt omnium, quaedam universitatis, quaedam nullius, pleraque singulorum, quae
variis ex causis cuique adquiruntur. [1] Et quidem naturali iure omnium communia illa sunt:
aet, aqua profluens, et mare, et per hoc litora maris.

Although Marcian’s opinion on the legal nature of the seacoast as a public good is justified,
it is limited for reasons of state sovereignty and public safety. The sea, and especially the sea coast,

1 Assistant Professor, Faculty of Law, University of Banja Luka, e-mail: mirjana.miskic@pf.unibl.org
2 ,Emilia Mataix Ferrandiz, A Sea of Law: The Romans and Their Maritime World, The Ancient Near East Today”
11.5.2023. Accessed at: https://www.asor.org/anetoday/2023/05/seaof-law
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entered by their legal nature into the category of things called res publicae, things that could not
be the subject of ownership in the sense of private law, but belonged to the state.> Another classi-
fication will put the ship in the category of the things res nec mancipi. As we can understand, the
ship was not a thing of the highest interest to Romans in the classical period even though it was
conditio sine qua non to maritime trade. Another classification puts the ship in the group of the
composed things (res quae ex contingentibus constant), together with the house and wardrobe.*
Legal consequences of such categorization are in the question of property rights. Namely, if the
ship was composed of parts belonging to different owners, the question arises as to which of them
the newly created thing belongs to.” Among Roman jurists,a common position was taken that the
ownership of the ship belonged to the owner of the ship’s keel.¢

As the sea and maritime spaces are the natural framework and necessary assumption of every
maritime activity, the ship is the basic material means for the realization of that activity, regardless
of whether it has primarily an economic or some other purpose (e.g. military).”

According to Polybius, Rome became a significant maritime force during the Punic wars.?
Even though shipbuilding began during the second Samnite war, in the year 311 B.C. they remained
insignificant until the Punic wars. Compared to the Greek maritime law, which developed very early
under the auspices of the state, the Romans were late.” Regarding that fact, it must be noted that
Greek ships were mostly state-owned, unlike Roman ones which were mostly owned by wealthier
citizens.'® In addition, there were also ships that were owned by the Roman state and transported
food for the needs of a city from Africa. The grain was transported by ships that sailed in a convoy,
to reduce the risk of pirate attacks.

3 Ante Romac, ,The Concept of Sea and Ship in the Sources of Roman Law”, Proceedings of the Faculty of Law in
Zagreb 1,26, (1976): 54.

D.41.3.30.

Romac, 1976, 62.

D.6.1.61. nam proprietas totius navis carinae causam sequitur.

Ibid., 59.

Polybius, Historiae .20.9. When they saw that the war was dragging on, they undertook for the first time to build
ships, ahundred quinqueremes and twenty triremes. 10 As their shipwrights were absolutely inexperienced in building
quinqueremes, such ships never having been in use in Italy, the matter caused them much difficulty, 11 and this fact
shows us better than anything else how spirited and daring the Romans are when they are determined to do a thing.
12 It was not that they had fairly good resources for it, but they had none whatever, nor had they ever given a thought
to the sea; yet when they once had conceived the project, they took it in hand so boldly, that before gaining any experi-
ence in the matter they at once engaged the Carthaginians who had held for generations undisputed command of the
sea. (translation Bill Thayer)

S N

9 Mirjana Miskic, ,The influence of Rhodian Law on the origin of the actio exercitoria” in Collection of Papers,
»Controversies of the contemporary Law”, eds. Stanka Stjepanovic, Radomir Lukic and Dimitrije Ceranic, (East Sara-

jevo: Faculty of Law, 2022), 199-211.

10 Ibid., 201, £13.
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2. LEGAL DEFINITION OF THE SHIP

Ships soon became a symbol of wealth and part of the elites’ self-representation, as shown
by the numerous images of such vessels found in funerary contexts of the southern Etruscan
area.'’ Regarding that fact, adoption of the plebiscite Lex Claudianum (de nave senatorum) was
necessary. The plebiscite was enacted in 218 BC, at the suggestion of the people’s tribune Appius
Claudius, and despite the resistance of the senators. Senators will be prohibited from owning ships
heavier than 300 amphorae in volume (approximately 800 tons), as this was considered sufficient
for agricultural production.'” This excludes the patrician class of Romans from overseas trade
and conducting financial transactions that accompanied trade activity, because engaging in such
an activity that brings high profits under dubious circumstances was shameful (indecorus) for
someone holding officium. Knights (equites), plebeians and freedmen are engaged in overseas
trade and granting of maritime loans."

Titius Livius, Ab urbe condita, 21, 63, 3. invisus etiam patribus ob novam legem, quam
Q. Claudius tribunus plebis adversus senatum atque uno patrum adiuvante C. Flaminio tulerat,
ne quis senator cuive senator pater fuisset maritimam navem, quae plus quam trecentarum
amphorarum esset, haberet. 1d satis habitum ad fructus ex agris vectandos; quaestus omnis
patribus indecorus visus.

D.14.1.1.6. Ulpianus libro 28 ad edictum

Navem accipere debemus sive marinam sive fluviatilem sive in aliquo stagno naviget
sive schedia sit.

The term ship is defined quite broadly, not limited to marine but also including all other
vessels on the sea, river and lake, including rafts. There is the suggestion that this definition is
interpolated'’, which means it had a narrower meaning in classical Roman law.

D.7.1.12.1. Ulpianus libro 17 ad Sabinum

Navis usu fructu legato navigandum mittendam puto, licet naufragii periculum
immineat: navis etenim ad hoc paratur, ut naviget.

This indirect definition of a ship emphasizes its basic purpose, which is navigation. If the
ship does not serve to transport people and things, regardless of the potential danger lurking on
the open sea, it loses its purpose.

D. 21.2.44. Alfenus libro secundo digestorum a Paulo epitomarum

11 Gabriele Cifani, ,Aspects of the origins of Roman Maritime Trade”, in Roman law and Maritime Commerce, eds.
Petar Candy and Emilia Mataix Ferrandiz (Edinburgh: Edinburgh University Press, 2022), 12.

12 Livius,21,63,3-4. Uno patrum adiuvante C. Flamino tulerat, ne quis senator cuiue senator pater fuisset mari-
timam navem, quae plus quam trecentarum amphorarum esset, haberet. Id satis habitum ad fructus ex agris

vectandos; questus omnis patribus indecorus visus.

13 In the context of the action exercitoria, exercitors are generally considered as private persons-entrepreneurs who

are engaged in maritime trade exclusively in their personal interest. There were also ships that were the property of
the Roman state and transported food for the needs of the city from Africa. Grain was transported by ships sailing
in convoy, to reduce the risk of pirate attacks. The exercitor would receive a reward in the form of a fixed amount of
money - naulum, or a certain percentage of the load of grain. Later, the obligation of sea transport became a permanent
civic duty. The exercitor could be rewarded with Roman citizenship or the Ius Latii or be freed from the restrictions

of Augustus’ family legislation. A.J.M., Meyer-Termeer, 155.

14 Federico de Robertis, ,,I1 corpus naviculariorum nella stratificazione sociale del basso impero”, Rivista del diritto

dela navigazione, Roma 3, (1937): 198, 214.
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Scapham non videri navis esse respondit nec quicquam coniunctum habere, nam
scapham ipsam per se parvam naviculam esse: omnia autem, quae coniuncta navi essent
(veluti gubernacula malus Antemnae velum), quasi membra navis esse.

Alphenus makes a clear distinction between the ship and the boat, stating that the boat is
not part of the ship, but that the boat itself can be considered a small ship. According to that, actio
exercitoria could be applied to the maritime trade that took place over boats. One must keep in
mind the limitation that refers to the fact that the actio exercitoria applies exclusively to overseas
trade, while the actio institoria applies to the trade carried out on land, even by river.

3. SHIP IN THE CONTEXT OF THE ACTIO EXERCITORIA

According to Gaius’ testimony, the ship is considered to be the central figure of the maritime
enterprise and represents the conditio sine qua non for the application of the actio. In fact, ship
as locus praepositiones makes the decisive difference between actio exercitoria and actio insti-
toria. There are many similarities between these two actions, which are especially highlighted in
the sources related to actio institoria."®

However, the exercitor is considered to be the initiator and central subject of the maritime
enterprise.

D.14.1.1.15.-16. Ulpianus, libro 28 ad edictum Exercitorem autem eum dicimus, ad
quem obventiones et reditus omnes perveniunt, sive is dominus navis sit sive a domino navem
per aversionem conduxit vel ad tempus vel in perpetuum. Parvi autem refert, qui exercet
masculus sit an mulier, pater familias an filius familias vel servus: pupillus autem si navem
exerceat, exigemus tutoris auctoritatem.

According to Ulpian, an exercitor is anyone who has certain rights to a ship, whether he
owns a ship’® or is a charterer. The charterer could hire vessels for a specific voyage or set of voy-
ages. The agreement is for a fixed period, typically determined by the time required to complete
the agreed-upon voyages (vel ad tempus). Also, the charterer could hire a vessel for a fixed period,
which can range from a few months to several years (vel in perpetuum). A ship can be chartered
for a certain, fixed amount (per aversionem) or it can pay rent according to the weight of the goods
it carries (D.14.2.10.2. nam pro tot amphoris pretium debes, quot portasti.)

As we can see, the exercitor must be related to the ship. His property rights (dominium or
proprietas) or contract rights (locatio-conductio'’, mandatum) served as a basis for collecting
income. Exercitor was entitled to all profit earned on the ship. It is interesting to note that Ulpian

15 D.14.3. See more Mirjana Miskic, ,Master’s liability based on praepositio” (unpublished doctoral dissertation,
Faculty of Law University of Belgrade, 2019), 138.

16 Legal historians have researched how much it cost to build ships during the Republic. A large ship with a volume
0f 300 tons cost 250 thousand sesterces, and for that amount, you could buy a large plot of land in Italy. Since a signifi-
cant amount of money was involved, it was concluded that the maritime ventures were financed by the wealthy part
of the Roman population. Dominic Rathbone, ,,The financing of maritime Commerce in the Roman Empire, I-Il A.D.”
in Credito e moneta nel mondo romano, ed. E Lo Lascio (Napoli: Edipuglia, 2003), 198. See also Miskic, ,The influ-
ence of Rhodian Law on the origin of the actio exercitoria”, 199-211.

17 Jelena Danilovic, ,Notes on contracts for the carriage of goods by ship in Roman law”, Annals of the Faculty of
Law in Belgrade, 3-4, Belgrade 1969.
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does not simultaneously raise the question of bearing expenses, both regular and extraordinary
on board. The usual legal formulation that we find in some other similar institutes that imply
association for the purpose of acquiring property benefits, e.g. partnership, we notice participa-
tion in profit sharing but also bearing losses (communicatio lucri et damni). We also find this
definition in Gaius, somewhat condensed but containing the same message. The exercitor is the
one who daily reaps the benefits of the ship.

G.L.4.71. ...ideo autem exercitoria actio appellatur, quia exercitor vocatur is, ad quem
cottidianus navis questus pervenit.

G.1.4.71...That is why it is called an actio exercitoria, because the exercitor is the one
to whom the daily profit from the ship belongs.

Why both Ulpian and Gaius are oriented exclusively toward revenue collection remains
unexplained. One of the always possible explanations could be that it is an interpolation, i.e. that
Justinian’s compilers deleted the part that refers to the bearing of expenses, although there is no
justification for this. We know for sure that the exercitor was liable both in contract and in tort for
the illegal actions of the ship’s captain or other crew members. As we can see the term exercitor
navis does not coincide with the term dominus navis.'"® Sometimes the exercitor can be at the
same time master, which means that he collects the income in his own interest, and sometimes he
can pay the expenses and collect the income in the interest of the master. Another possible expla-
nation for this problematization

Also, we must take into consideration that the exercitor was responsible both contractually
and in tort for the illegal actions of the ship’s captain or other crew members. Prof. Romac trans-
lates the term exercitor as a boatman (,,brodar®).'” According to its etymology, the term “boatman”
is not specific enough. It could refer to a person who stays on a ship every day or manages a ship,
or owns a ship. As we observed already, it is not necessary for exercitor to own a ship. We learn
from Gaius’ definition, that the exercitor activity is performed continuously, over a longer period,
and the exercitor has the right to collect income from the undertaken work (cottidianus questus)
every day. Further in the paper, we will use the original Roman term exercitor in order to empha-
size the authenticity of the relationship.?

In the context of actiones adiecticiae qualitatis, exercitor is the only appropriate legal term.
However, other terms such as nauta, nauclerus, navicularius were also used in the literature to
mark the position of exercitor.” The term nauta is used to denote a member of the crew, usually
acommon sailor. The other two expressions have the same meaning and indicate the master of the
ship. Navicularius is a Latin term and the Greek term is naukleros (vabkAnpog; natkléros).? The

18 Andras Foldi, ,Die Entwicklung der sich auf die Schiffer beziehenden Terminologie im rémischen Recht”, Tijd-
schrift voor Rechtsgeschiedenis- Revue d’histoire de droit, 63, Haarlem, Groningen (1995): 1.

19 Ante Romac, Sources of Roman law (Zagreb:Informator, 1973), 53.

20 When it concerns former Yugoslavian romanistics, Romac and Sarac use the terms ,,brodar” as a translation, and
Stanojevi¢ uses the original transcription exercitor. Ante Romac, Sources of Roman Law, 58. Mirela Sarac, Repre-
sentation in legal affairs in Roman Law (Split: Faculty of Law, 2008), Obrad Stanojevic, Institutes of Gaius, Latin
text, translation and comment (Belgrade: Nolit, 1982), 279.

21 Seemore about the identity of the terms nauta and exercitor in Malina Novkirishka-Stoyanova, ,, Exercitor in Roman
rivate law”, International Conference ,,Commercium” in Ius Romanum, (Sofia, 2016), 397.

22 Herodotus, The Histories, A. D. Godley, http://www.perseus.tufts.edu/hopper/text?doc=Perseus%3Atext%3A199
9.01.0126%3Abook%3D1%3Achapter%3D5%3Asection%3D2
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term navicularius®,in addition to denoting the master of the ship, can also denote the captain of
the ship. The origin of the word navicularius is in itself a point of discussion. The word apparently
can be traced to navicula (small boat) with the addition of the suffix -arius, which would mean
so much as “the navigator of a small vessel”>* Based on this, we can conclude that a clear distinc-
tion of terminology did not exist within actiones adiecticiae qualitatis. All these terminological
inconsistencies often lead to confusion about liability. When basic actors of actiones adiecticiae
qualititatis are used synonymously, it can provoke a doubt about liability.

The term exercitor will not be translated into English (or Serbian), because it is impossible
to find a corresponding term nowadays. Having in mind that exercitor is a specific legal histo-
rian term related to a certain period, using the term “boatman” as a translation would lead to an
oversimplification of the meaning of the term. The translation of the names of certain actiones
adiecticiae qualitatis into other languages is also problematic. Due to its kinship with the Latin
language, the Italian romanistics overcame this problem smoothly (azione esercitoria, azione
istitoria, azione tributoria, azione a causa di benevolare (actio quod iussu), azione relativa
al peculio, azione relativa al ricavo (actio de in rem verso).> Further in the paper, we will use
the original Roman term exercitor to emphasize the authenticity of the relationship.

4. SHIP AS LOCUS PRAEPOSITIONIS

Although overseas trade is related to the ship, it does not necessarily have to be carried
out on the ship, but also in other places where the ship docks. It is possible to assume, based on
the fact that overseas trade was conditioned by the ship as a locus praepositionis, that it was of a
more modest scale. However, that assumption would not be correct. Overseas trade was carried out
both on the ship and in all other places where the ship would dock. Accordingly, we can conclude
that the pace of overseas trade was much more intense than land trade. Overseas trade, as well as
land trade, took place sine loco, not being tied to a specific seat even if head court was determined.
In this connection, the question arises of the local jurisdiction of the court for possible disputes.

D.5.1.19.2. Ulpianus, libro 60 ad edictum Proinde et si merces vendidit certo loci vel
disposuit vel comparavit: videtur, nisi alio loci ut defenderet convenit, ibidem se defendere.
Numquid dicimus eum, qui a mercatore quid comparavit advena, vel ei vendidit quem scit
inde confestim profecturum, non oportet ibi bona possideri, sed domicilium sequi eius? At
si quis ab eo qui tabernam vel officinam certo loci conductam habuit, in ea causa est ut illic
conveniatur: quod magis habet rationem. Nam ubi sic venit ut confestim discedat, quasi a
viatore emptis, vel eo qui transvehebatur, vel eo qui paraplei, emit: durissimum est, quotquot
locis quis navigans vel iter faciens delatus est, tot locis se defendi. At si quo constitit, non
dico iure domicilii, sed tabernulam pergulam horreum armarium officinam conduxit ibique
distraxit egit: defendere se eo loci debebit.

23 Boudwijn Sirks. Food for Rome, The Legal Structure of the transportation and processing of supplies for the
Imperial Distributions in Rome and Constantinople, (Amsterdam:Gieben, 1991).

24 Wim Broekaerat, ,,Creatio ex nihilo? The Origin of the corpora nauiculariorum reconsidered”, Latomus 67 (2008):
692-706.

25 Antonio Guarino, Diritto privato romano (Napoli:Jovene, 1992), 34.3.1.
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As we know, exercitor does not work exclusively in one place. Such a solution is expected
due to the nature of the ship as a movable thing (res mobiles). According to the Roman categori-
zation of things, ships can be placed in a special category of things that move by themselves (res
se moventes). The argument for this is certainly the fact that the ships did not have engines then,
they moved with the help of the wind and sea currents and thanks to the skillful management of
the captain.?

It is interesting to have another point of view and compare it with the contemporary reg-
ulations on the ships. According to civil law nowadays, it is common to consider ships as res
immobiles.”” Such an explanation was based on the fact that the ship was a thing of great value.
However, it is interesting to denote that ships did not belong to the group of res mancipi in spite of
their great value. Based on that fact it could be understood that maritime trade was not originally
a Roman invention, but its importance grew under foreign influences, first of all, the Phoenicians
and Greeks. At the time when Roman ships became important objects of the Roman economy, the
importance of res mancipi also declined.

Since the exercitor can act in several places, it would not be right for the master to be sued
in all those places. Thus, it was decided that if there is no headquarter from which the exercitor
operates in the surrounding towns, then the master is sued in the place of residence. If there is
a headquarters outside the place of residence and it is known to the third party, the master will
be sued in that place. The place of conclusion of the legal transaction does not affect the quality
and existence of the contractual obligation. Such a solution was proposed due to the fact that it
is about informal legal affairs and the obligation itself according to the praepositio is tied to the
master (dominus negotti).

Having in mind the basic principles of the Roman civil procedure, actio exercitoria did not
follow the basic princple of jurisdiction (Actor forum rei sequitur). Application of any special legal
rule was excluded, such as forum rei sitae (ship was considered as res mobiles) or forum delicti
comissi (in the case when a third party is harmed by a tort). The general rule on the determination
of court jurisdiction according to the place of residence of the accused was in accordance with the
adjective responsibility according to which the dominus negotti was always responsible, regardless
of the place in which the exercitor or magister navis acted. When an exercitor or magister navis
carries out business activities without staying in any place for a long time, then a third party must
sue the dominus negotti in his own place of residence. In cases when the place of residence of
the dominus negotti was unfamiliar to the third party or if the business activity was carried out
in a specific headquarters, then the third party would have the possibility to sue the owner of the
business in the place of the conclusion of the contract.

It is necessary to acknowledge the fact that legal rules regarding the actiones adiecticiae
qualitatis were rather flexible than rigid.?® Guided by the flexibility and the best interest of the
third party, in the first place praetor and then the Roman jurists suspended all restrictions regard-
ing the woman’s legal capacity, the legal capacity of the minor and infant, and offered a very simple
scheme of liability. First of all, the best interest of the third party was preserved. So, all regulations

26 Roman ships were divided into ships powered by rowers and sailing ships. Marija Ignjatovic, Basics of Roman
maritime law (Nis: Studentski centar, 2019), 92.

27 Ilija Babic, Radenko Jotanovic, Civil Law (Banja Luka: Faculty of Law, University of Banja Luka, 2021), 38.

28 Gérard Minaud, Accounting and maritime trade in ancient Rome, https://citeseerx.ist.psu.edu/document?repid=
repl&type=pdf&doi=50123d3a45a09f4bd3ca94c0e79f225af6feec2a
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were set up in order to help and encourage third parties to accomplish their rights. In case of liti-
gation, the place of residence of dominus negotti offered the third party more security in fulfilling
its lawsuits (less possibility that dominus negotti will avoid getting into litigation, also there is a
greater possibility that the judgment will be executed because dominus negotti will not be able
to hide parts of his assets because the assumption is that most of the assets are concentrated in
the place of permanent residence). Such prejudices about the amount of property of certain per-
sons can easily be reached when persons and property are dislocated. In favor of that fact, there
is a supporting statement of Gaius.

D.40.9.10. Gaius libro primo rerum cottidianarum sive aureorum ...Quod frequenter
accidit his, qui transmarinas negotiationes et aliis regionibus, quam in quibus ipsi morantut,
per servos atque libertos exercent....

When considering the case vice versa, dominus negotti suing the third party, also it is
arranged in the favor of the third party. Dominus negotti is obliged to sue the third party in the
place of the conclusion of the contract (forum adimpleti contractus). Actually, this hypothesis
is working only if we assume that the place of conclusion of the legal business is also the place
of residence of the third party. However, in the big overseas trade centers, it is possible for mer-
chants to meet from different cities, countries, and even continents. Having in mind that every
party acknowledges their own law, the inevitable question arises in what way these situations were
resolved. We don’t have enough information in the sources about how they resolved conflicts of
law in these cases. We can only assume that there were some costumery norms that were provid-
ing for the safe circulation of goods. Such a conclusion is made based on the fact that there were
universal rules related to Lex Rhodia de iactu (Rhodesian Law on the general average). However,
it is also possible to have a completely opposite situation, meaning that overseas trade was associ-
ated with many risks, including weather risks, pirate attacks, navigation uncertainty, and even the
uncertainty of the governing law in the event of a collision of legal norms. So, it is also possible that
there were no general rules for resolving collisions, and that the chosen law was a matter of agree-
ment between the parties. So, it remains an open field of speculation because there are no hints in
the sources about it. Then again, the absence of a source does not mean that it was not regulated.

5. CONCLUSION

According to Gaius’ testimony, the ship is considered to be the central figure of the maritime
enterprise and represents the conditio sine qua non for the application of the actio exercitoria.
In fact, ship as locus praepositionis makes the decisive difference between actio exercitoria and
actio institoria. Although overseas trade is related to the ship, it does not necessarily have to be
carried out on the ship, but also in other places where the ship docks. Since the exercitor can act
in several places, it would not be right for the master to be sued in all those places. Overseas trade,
as well as land trade, took place sine loco, not being tied to a specific seat even if head court was
determined. Thus, it was decided that if there is no headquarter from which the exercitor operates
in the surrounding towns, then the master is sued in the place of residence. If there is a headquar-
ters outside the place of residence and it is known to the third party, the master will be sued in
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that place. Dominus negotti is obliged to sue the third party in the place of the conclusion of the
contract (forum adimpleti contractus).

10.

11.

SOURCES

Titius Livius,Ab Urbe Condita, 21,63,3-4 https://www.perseus.tufts.edu/hopper/text?doc=P
erseus%3Atext%3A1999.02.0152%3Abook%3D21%3Achapter%3D63

Polyboius, Historiae .20.9, https://penelope.uchicago.edu/Thayer/E/Roman/Texts/Polybius/1*.
html

A.D. Godley, Herodotus, The Histories, http://www.perseus.tufts.edu/hopper/text?doc=Pers
eus%3Atext%3A1999.01.0126%3Abook%3D1%3Achapter%3D5%3Asection%3D2

LITERATURE

Broekaerat, Wim.,,Creatio ex nihilo? The Origin of the corpora nauiculariorum reconsidered”,
Latomus 67 (2008): 692-706.

Cifani, Gabriele.,,Aspects of the origins of Roman Maritime Trade”in Roman law and Mari-
time Commerce, eds. Petar Candy and Emilia Mataix Ferrandiz, 11-23. Edinburgh: Edinburg
University Press, 2022.

Danilovic, Jelena. ,Notes on contracts for the carriage of goods by ship in Roman law”, An-
nals of the Faculty of Law in Belgrade, 3-4, Belgrade (1969): 359-382.

De Robertis, Federico. Il corpus naviculariorum nella stratificazione sociale del basso im-
pero’, Rivista del diritto della navigazione, 3, (1937): 198.

Mataix Ferrandiz, E.. A Sea of Law: The Romans and Their Maritime World, The Ancient Near
East Today 11.5.2023. Accessed at: https://www.asor.org/anetoday/2023/05/seaof-law

Foldi, Andras.,,Die Entwicklung der sich auf die Schiffer beziehenden Terminologie im rémis-
chen Recht’, Tijdschrift voor Rechtsgeschiedenis- Revue d’histoire du droit, 63, Haarlem,
Groningen 1995.

Guarino, Antonio. Diritto privato romano. Napoli: Jovene, 1992.

Ignjatovic, Marija. Basics of Roman maritime law. Nis: Studentski kulturni centar, 2019.
Babic, Ilija, Jotanovic, Radenko. Civil Law. Banja Luka: Faculty of Law, University of Banja
Luka, 2021.

Minaud, Gérard. Accounting and maritime trade in ancient Rome. https://citeseerx.ist.psu.
edu/document?repid=rep1&type=pdf&doi=50123d3a45a09f4bd3ca94c0e79f225af6feec2a
Meyer-Termeer, A. J. M. Die Haftung der Schiffer im griechischen und rémischen Recht.
Zutphen: Terra, 1987.

139



Mirjana Miski¢

12.

13.

14.

15.

16.

17.

18.

19.
20.

Miskic, Mirjana. , The Influence of Rhodian Law on the Origin of the Actio Exercitoria’, in
Collection of papers ,,Controversies of the Contemporary Law”, eds. Stanka Stjepanovic,
Radomir Lukic and Dimitrije Ceranic, 199-211. East Sarajevo: Faculty of Law, 2022.

Miskic, Mirjana.,,Master’s liability based on praepositio’, unpublished doctoral dissertation,
Faculty of Law University of Belgrade, 2019.

Novkirishka-Stoyanova, Malina. ,Exercitor in Roman private law” in International Confer-
ence ,Commercium” in Ius Romanum, 391-412. Sofia, 2016.

Rathbone, Dominic. ,, The financing of maritime Commerce in the Roman Empire, I-II A.D”
in Credito e moneta nel mondo romano, ed. E Lo Lascio, 197-229. Napoli: Edipuglia, 2003.
Romac, Ante. ,, The Concept of Sea and Ship in the Sources of Roman Law’, Proceedings of
the Faculty of Law in Zagreb 1,26, (1976): 47-70.

Romac, Ante. Sources of Roman Law. Zagreb: Informator, 1973.

Sirks, Boudewijn. Food for Rome, The Legal Structure of the transportation and process-
ing of supplies for the Imperial Distributions in Rome and Constantinople. Amsterdam:
Gieben, 1991.

Sarac, Mirela. Representation in legal affairs in Roman Law. Split: Faculty of Law, 2008.
Stanojevic, Obrad. Institutes of Gaius, Latin text, translation and comment. Belgrade: Nolit,
1982.

140



Conference proceedings / Zbornik radova / 36opaux pagosa

BPO/I (NAVIS) KAO LOCUS PRAEPOSITIONIS

Mupjana Mumkuh?®
Ipasnu gaxynmem, Yuusepsumem y Barwoj /Iyyu

Cancemax: Obasmarve nomopcke nnosudbe u nocveduuHa npumjena actio exercitoria je
yenosmwera 6podom Kao objekmom nomerymux ooHoca. Haume, 3a pasnuxy o0 ocmanux
A0jeKMUUUCKUX MYHOU Koje HUHe NPABHU OKBUD KONHEHE MP208UHE, EKCEPUUMOPHA MYyHba
je jeduna sesama 3a NPeKOMOPCKy mpeosury Koja ce 00a67va Ha 6pody unu y HenocpeoHoj
6nusunu 6poda. Booehu pauyna o moj cneyuduuHocmu, HEMUHOBHO ce NOCMABbA HU3
numarea: 04 1u je 61ACHUUMB0 HAO 6POOOM 00 3HAUAjA 30 NPUM]jEHY eKcepyumopHe mysxcbe,
0a 71y ce 6po0 cMAMpa Kao Mjeco 3aKmvy4erba y2080pa U NUmarbe HAOIEHHOCMU Cy0d 3d
eseHmyarnie cnopose, KAao u Ko je 002080paH 3a wimermy koja je npoy3pokosana Ha 6pooy.
Aymop he nacmojamu 002080pumu HA HU3 NOCMABLEHUX NUMALA KPO3 enabopayufy
Mjecma u 3Hauaja 6poda xao locus praepositionis 3a npumjery actio exercitoria. Y mom
Hacmojatrvy, aymop he ce nosusamu Ha pasmamparee nojmosa 6poda u mopa xoje je npog.
Anme Pomay, cauuriuo y paoy ,Ilojam mopa u 6pooa y uséopuma pumckoe npasa’, 00jasmweros
y 36opruxy IIpasroz paxynmema y 3azpeby, 1976. 2o0ute.

Kmwyune pujeuu: 6poo, nomopcka mpzosuna, actio exercitoria, praepositio, exercitor navis.

29 Jlonent IpaHor dakynrera Yuusepsurera y bawoj Jlynu, e-mail: mirjana.miskic@pf.unibl.org
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Abstract: In the scientific research of status law and the influence of law on socio-economic
relations, the development of contemporary corporations stands out as an important issue.
First, we must put into context the use of specific terms, i.e. whether to use “capital structures”
or ‘corporations”. The reason being the fact that the Roman legal environment, as the key
foundation for contemporary capital structures, did not recognise corporate entities the way
they are received in today’s contemporary legal development. Henceforth, the authors will
more often refer to contemporary terminology when explaining the developmental tenden-
cies of contemporary corporate entities, with special attention on the analysis of the roadmap
which lead from Roman law capital structures to contemporary, market-based, corporations.

Key Words: corporations, corporate governance, Roman Law, Societas

1. INTRODUCTION: CONTEMPORARY CORPORATIONS
VIS-A-VIS ROMAN CAPITAL STRUCTURES

» «

In today’s context the terms “corporate governance’, “corporate social responsibility” and
“corporate culture”are a staple in the everyday business and corporate world, and as such are subject
to heightened analysis and academic observation. The intentions of the authors of this paper is not
to go into a detailed theoretical analysis of the terminological aspects connected to contemporary
corporations, but to rather give input into the conceptualisation of the “contemporary corporation”
and contemporary corporative development from the viewpoint of its status aspects and corporate
practices in the legal-status and organisational-legal environment.
The answer to the question of what the contemporary corporation represents is directly
dependant on the perspective from which the issue is being analysed. Modern processes of glo-
balisation and high economic global connectivity have opened many questions related to this
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issue. These questions are primarily connected to ownership control, the revolution of managerial
relations as well as the visible framework of different stakeholders, which in a post-crisis world
are of key importance. Here we especially refer to the role of the state, which establishes various
regulatory mechanisms aimed at negating possible deviations especially in the context of avoid-
ing regulative protective measures which are preventive tools for avoiding long-term harm for
larger groups of citizens.

2. THE CREATION OF BASIC CHARACTERISTICS OF
MODERN CAPITAL STRUCTURES (CORPORATIONS)

In the study of status law and the impact of law on social - economic relations, the most
significant question is the development of modern corporations. Here we will use the term capital
structures rather than corporations, since Roman law recognised corporate entities in compliance
with modern legal development. In this paper we will use modern terminology, since the analysis
of developmental tendencies of modern corporate entities will reveal the developmental path of
capital structures — corporations, starting from Roman law to modern law.

In the modern sense, the terms “corporate governance’, “corporate social responsibility”
and “corporate culture” are commonplace in the business and corporate world, and hence subject
to increased analysis and scientific observation. This study will try to make a contribution to the
conceptualization of the “modern corporation” and to modern corporate development from the
point of view of its status aspects and corporate practices in status-legal and organizational-legal
environments.

Taking into account the differences in Roman and modern law, when seeking an answer to
the question of what constitutes a modern corporation, one should especially take into account the
current wide geographical spread of Western civilizations and developed economies that incorpo-
rate many nation-states, which also creates difficulties in giving an answer with specific legislative
solutions. The answer to this dilemma can best be determined if we follow the tendencies and
trends that are of vital importance for modern corporatism.

According to Weldman and Willmot their approach to giving an answer to this dilemma
lies in the fact that its nature and meaning are quite debated, but that there are several fictions
that have been created to make the corporate - status form more significant, real and applicable.
In their research, they establish the existence of three fictions, which have created a framework
and influence on the characteristics and capacities that are most significant for the modern cor-
poration, namely legal, economic and political fiction. Of course, there is a mutual connection
between these fictions, to the extent that they often follow each other, but in certain aspects they
are also legal contradictions. In fact, although they can be analytically separated, in practice they
are deeply intertwined.
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3. LEGAL, ECONOMIC AND POLITICAL
FICTION OF MODERN CORPORATION

The term “fiction” in the research sense of modern corporate entities is intended to indicate
three aspects. First, the corporation - which is the subject of research - does not have direct access
to the phenomenon itself. Second, fictions are phenomena that are developed in theory to construct,
consider and analyze phenomena that have a wider interest and touch. Finally, fictions impose
performative influences if they are, even partially and selectively, applied and institutionalized .

It is important to point out that legal and economic fictions directly draw specific concep-
tions and impose special actions from the corporate - status form, while the political fiction, which
will be the subject of analysis within this research, is possible only if the other two fictions and the
political fiction create an opportunity for a reflective look at the conditions as well as a look at their
consequences. Likewise, Ireland’points out that the emergence and development of the corporate
legal form is not an economically dependent product of efficiency-dependent evolution. On the
contrary, he claims that it is significantly related to the increased political power and influence of
the class that owns the largest amount of finance and property.

Modern economic organizations have a serious dependence on the corporate - status form,
which is characterized primarily in the status features of the corporation such as limited liability.
According to Butler, this form is considered one of the most successful inventions in history, as
evidenced by its widespread application and endurance as the primary vehicle for the develop-
ment of capitalism over the last century. It is significant that exactly this status form has been
used on a huge scale by all the largest multi - national companies*. This status form took such
large proportions during the twentieth century that half of the commercial activities in the world
take place between this type of captain structures, twenty-nine of which appear on the list of the
largest global economies, and which, by the way, also hold ninety percent of global technological
and product patents®.

Restraint regarding the negative consequences that could be a product of corporatism,
especially in terms of possibilities for the concentration of wealth and power, first appeared in
the early periods of the thirteenth century. As a result of these processes, the corporate form was
largely kept under serious state control until the end of the eighteenth century®. The emergence of
conditional liberalization of the use of the corporate form, that is, the abandonment of immediate
political control, is deeply connected with the pressures for financing and expansion of imperial-
ist geo - political ambitions. Furthermore, during the nineteenth century, there was a period of
abandoning the political restrictions of the state, as is the trend in the twentieth and twenty-first
centuries, however , even within these periods, there are certain moments when state regulation
and intervention increased, which in turn has its own correlation and connection with certain

3 lerland, P., Limited Liability, Shareholder Rights and the Problem of Corporate Irresponsibility. (Cambridge Jour-
nal of Economics, Vol. 34, No.5), 2010, pg. 353.

4 Butler, H. “The Contractual Theory of the Corporation”. George Mason University Law Review, Vol. 11, Issue 4, p.1,
1998.

5 Kobrin, S.J. “Multinational Corporations, the Protest Movement and the Future of Global Governance” in Chandler,
A.D.and Mazlish, B. Leviathans: Multinational Corporations and the New Global History. Cambrdige: Cambridge

University Press, 2006.

6 Mclean, J. “Transnational Corporation in History: Lessons for Today”. Indiana Law Journal Vol. 79, No. 2, 2004.
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market imbalances, as well as with the appearance of large individual, but also collective, corporate
scandals, which are of wide scope dimensions. In the not-so-distant past, we also remember the
period after the global financial and economic crisis of 2007 and 2008, where the activities of large
financial corporations appeared as the subject of increased public interest, debate and, of course,
as a consequence of that, the calls for increased and strengthened regulation on their operation.

The changing influence of the legal and economic fiction of the corporate form has con-
tributed to its changing contours and influence. From a historical perspective, economic fiction as
it relates to efficiency and / or improved access to capital has been used to promote and account
for the disappearance of the partnership and its replacement by the modern limited liability com-
pany’. In that direction, according to the most prominent theoreticians in the field of corporate
law, Hansman and Krakman , there is a real possibility that modern corporate management will
mark the end of the history of corporate law. Through such a teleological approach, the dominant
economic fiction is seen as ideal for creating an optimal and inevitable organizational form, ren-
dering irrelevant the disagreements about the emergence and development of corporations that
were prominent in the nineteenth and twentieth century. It is precisely those disagreements that
resonate in the modern debates about corporatism and the concept of limited liability in modern
corporations, compared to the new status - legal possibilities and mechanisms arising from cor-
porate governance.

Key to understanding and processing the ongoing process of consolidation and develop-
ment of modern corporate forms is understanding the dynamics of the overall debate, within
which different stakeholders with multilateral influence use their resources to institutionalize,
de-institutionalize, and re-institutionalize multiple versions of the corporate form. Traces of this
dynamic are evident in the various characteristics and attributes used to explain the corporate form
such as “subject’, “entity”, “agent’,
for contracts” and others. Further on, in this paper we will give answers in the context of these

» o« » o«

set of individuals and / or entities”, “nexus of contracts”, “nexus

open questions and dilemmas, especially within the framework of their expected development .

4. CORPORATE LAW, CORPORATISM AND
CORPORATIONS IN A HISTORICAL CONTEXT

The existence of corporations by way of registration is a phenomenon that first occurred in

Great Britain in 1844, and general limited liability first appeared in 1855. Hence, it is considered

that those years are crucial for the establishment of two of the central elements of the corporate

- legal form, which are crucial for today’s modern business organizations around the world. Accord-
ing to the views of Kraakman, as one of the leading experts and scientific researchers in the field

of corporate law, this process is caused by economic needs®. It is considered that the key elements

of the corporation, which we previously discussed in the first part of this paper, are economically

necessary so that corporate law has obligations to ensure their existence from a status - legal

7 Guinnane et al., “Putting the Corporation in Its Place”. Enterprise and Society Vol. 8, No.9, 2007.
8 Hansmann et al., “Incomplete Organizations: Legal Entities and Asset Partitioning in Ancient Rome”. Yale Law
and Economics Research Paper No. 511. Yale University, 2014.
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and organizational - legal aspect. In that sense, since 2001, Hansman and Krakman have already
begun to argue and further develop the point of view that we have reached the end of the history
of corporate law. According to them, it is so, because the global tendencies in this area converge in
a corporate model, which is focused on the shareholders and almost everywhere in the developed
market systems there are recurring and the same legal characteristics.

It is quite natural that in the economic systems of industrialized countries and countries
with industrializing tendencies, the joint-stock company represents an economically rational and
efficient organizational - legal form for carrying out business ventures. Unlike a partnership, a joint
stock company is a business venture that is not necessarily built around a small group of indi-
viduals, but rather a capital stock that is composed of freely traded shares owned by a large and
changing body of shareholders. That characteristic, along with the necessary division of ownership
and management, gives the joint-stock company the opportunity to unite small flows of capital
that are further aggregated into large amounts of capital, according to the needs required by the
production process in a technologically developed and globalizing market.

However, it is important to point out that in order to be established and functionally set up,
joint stock companies need an appropriate legal framework. Thus, the significant need to ensure
the status position of a corporation is imposed, through which a separate legal entity separates from
the constant change of “membership”in it appears, as well as the limited liability that provides the
company with the opportunity to attract capital from investors, who do not are directly involved
in the management process of the corporation. Taking into account its current economic and legal
superiority, it is pointed out that the growth process of the joint-stock company is related to the
provision of an appropriate framework and the removal of legal, political and cultural restrictions
that hindered its development.

For the development of the joint-stock company, as a legal - organizational form that has a
key role for the existence of modern corporatism, several historical - temporal moments are par-
ticularly significant. The enactment of the Bubble Act, which was enacted in 1720 and repealed in
1825, as well as the enactment of the Companies Act in 1844, is considered as such. With the afore-
mentioned Law on Companies, a legal regime was created, which, unlike its predecessors, which
concentrated corporate privileges with the state, created a legal regime of free incorporation and
general limited liability. From today’s perspective, we can conclude that the growth of the corporate
legal form was an inevitable legal - historical process, which was imposed as an economic necessity,
which slowly and painfully managed to reach legal recognition’. In that direction, the conclusion
is widely accepted that, especially taking into account the historical global economic context, as
long as the legal system of the United Kingdom did not provide the appropriate legal framework
needed for the development of the joint-stock company, the overall economic development was
impossible. From today’s point of view, such rules have a universal character,and modern corporate
law must provide the generally acceptable conditions and rules, which are typical for developed
market economies and for the establishment and operation of joint stock companies.

There is no doubt that the consequence of the dominance of the economic - centric view
on the development of modern corporations, where corporate law is seen as a simple expression
of economic and technological imperatives, is the naturalization and de - politicization of the

9 Hunt, C. The Development of the Business Corporation in England. Cambridge: Cambridge University Press,
1936.
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corporate form and its key elements, such as the existence of a separate legal entity, limited liabil-
ity, shareholder ownership and other elements already discussed in detail in the first part of this

paper. Exactly these elements were created without space for their critical analysis and evaluation.
We are only left with the possibility to conclude that, without a doubt, such elements have an ideal

setting for the global spread of modern corporatism, with the aim of easier economic develop-
ment and cooperation'’.

But the corporate - legal form, as developed in today’s sense, is not only an economic neces-
sity. That form simultaneously represents a political construction developed for the promotion and
development of the interests of individual groups, i.e.a construction that at certain moments was
unscrupulously manipulated in ways that are quite debatable and which through the corporate
form institutionalized irresponsibility which itself in particular created far-reaching economic,
political, social and cultural consequences. The awareness of the existence of manipulations and
of the special aspects related to corporate irresponsibility has led certain modern theorists to
open dilemmas about abandoning limited liability, in general but also in the specific context of
related companies and / or the company - subsidiary relationship, as well as for extra- contractual
corporate responsibilities'".

5. ROMAN LAW EXPERIENCES FOR
CONTEMPORARY CORPORATIONS

In primitive societies, it is more than obvious that the family and other family organiza-
tions were the main organizational units for performing commercial activities and activities. From
the point of view of the development of the corporate legal entity, it is clear that its evolution took
place through the sophisticated market economy taking place through the two basic development
phases. The first is the creation of legal entities, which the talent and wealth of individuals could
bring together much more and more simply than those of a family. The second is to free individu-
als from forced economic membership in the extended family, making the individual, rather than
the family, the main legal entity in society. Such development phases usually take place gradually
and periodically.

Innovations and commercial activities begin with weak entities such as the partnership,
where the degree of personal responsibility continues to be borne by the active members of the busi-
ness venture, in order to avoid opportunistic transfers of funds across the boundary that divides the
assets of the business entity from personal property. Only then do strong commercial entities, such
as the corporation, manage to emerge. They are already an appropriate response to the developed
investor awareness and demands, as is the case with capital - intensive enterprises that own large
property, which is not easily divisible. Thus, due to the large guarantee that the company’s prop-
erty usually offers, the creditors of the companies agree to waive their claims against individuals.

10 Soederberg, S., “A Critique of the Diagnosis and Cure for "Enronitis’ The Sarbanes-Oxley Act and Neoliberal Gov-
ernance of Corporate America”. Association for Critical Sociology Vol.2008/08, 2004, pg.155.
11 Muchlinski, P. Multinational Enterprises and the Law. Cambridge: Cambridge International Press,2007, pg. 99.
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Furthermore, improvements in capital markets allow strong corporate legal entities, if they have
sufficient liquid assets, to replace other status forms in small enterprises as well.

Western European economic systems observe and analyze these two development phases and
their simultaneous occurrence from the Middle Ages to today. For an Italian merchant in the Middle
Ages, the household was the basic entity for carrying out commercial activities, so from here until
today in the Italian corporate sector, this family influence is gradually strong. That entity included
the merchant’s headquarters, which was usually in his home, as well as servants and employees
who also lived in the headquarters, that is, the home. This business arrangement gradually devel-
oped in such a way that the merchant’s sons began to be treated as autonomous entities with their
own rights and obligations, while two or more merchants (who previously worked for the master
merchant) were considered partners in a partnership with the characteristics of a weak entity. .

With rare exceptions, strong commercial entities did not appear until the beginning of the
seventeenth century, when joint-stock companies created by the state appeared. These business
entities were the most serious harbingers of the emergence of the modern business corporation.
But if a complete analysis of the entire evolutionary development was made from the perspective
of the existence of today’s business corporation, we can conclude that this development process was
not so fast and complete. The modern business corporation as a fully formed legal entity, which
can be incorporated without a state license, appeared first in Great Britain and later in continental
Europe only at the end of the nineteenth century, while in recent years we have witnessed further
legal changes that allow more flexible status forms of strong legal entities. Meanwhile, the process
of gender emancipation had a great impact on corporatism. Namely, while adult men acquired the
right to business ability set aside by their fathers already in the historical period of the Renaissance,
it happened much later for women.

Observed from the perspective of contemporary law, the capital structures of Roman law
in their status - legal and organizational - legal elements incorporate a paradoxical arrangement,
which is argued and elaborated in detail in the second part of this paper. Namely, in addition to the
sophistication of Roman law and the Roman legal system, as well as the scope and development of
trade in Rome, the Romans mostly relied on the patriarchal family as the basic commercial entity.
It was highly networked in formal law and simultaneously worked through the creation of a num-
ber of subsidiary peculium business ventures, which were managed by slaves who were entrusted
with idiosyncratic anti - entity types of property division. In contrast to this complex legal struc-
ture, the Romans did not take the logically expected step of creating a classical partnership or any
weak entity that could be used to create a business entity outside the family.

When it came to carrying out some large and specific types of business ventures - projects,
the Romans created a special kind of hybrid semi - strong business entity, with features of a mod-
ern limited liability company and with shares that could be traded. And from that legal moment,
instead of following the logical step of creating strong corporate legal entities, such as the busi-
ness corporation, the Romans abandoned the societas publicanorum form. It is obvious that in
the various forms of division of property in the most developed forms of enterprises in Roman
law (societas publicanorum, peculium and familia) there was a legal and economic logic, but it
is still specific that in all these forms the clearly expressed form of entity was missing, that is the
property of a corporate legal entity, as known by modern law.

Although the widespread Roman family and the peculium were probably an appropriate
means of trading, it is not difficult to imagine that the societas could develop into an attractive
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form of partnership with weak protection of the legal entity. Since the courts of Rome showed that
they had the appropriate capacity and ability to distinguish between creditors and property, taking
into account the distinction between the peculium of a slave and the rest of the property of his
pater familias (as implied by the limited liability which was a feature of the peculium itself), then
by analogy there is a high likelihood that they could make the same distinction between creditors
and partnership property and the partners themselves.

For several reasons and starting from the setting of the Roman legal system, it is hard to
believe that the unhindered development of legal persons is due to a lack of legal creativity and /
or knowledge. A practical example of this is the concept of limited liability. That concept is usually
explained as a modern legal innovation (which originates from modern legal history) which is vital
for the sustainable economic development of modern societies and which in a certain form relies
on (relatively) strong market principles and economies based on strong industrial and production
activities. However, limited liability from a historical - legal development point of view cannot be
seen so simply. The Romans were not only aware of the existence of the concept, but also used it in
the institutes societas publicanorum and peculium. The most important thing is that the Romans
had a complete understanding of the concept of a legal entity, while they even used certain forms
of legal entity protection. At the end of the first century BC the Romans used some form of weak
legal person protection in peculium castrense, strong legal person protection in societas publica-
norum, and even full legal person protection in non-business and non-commercial legal entities
such as collegium and municipium.

The Romans showed experience in the application of other characteristics of corporations,
among which we include the delegation of authority to undertake contractual obligations on behalf
of an entity. Although there was no general concept of contractual agent in Roman law, specific
forms of “power of attorney” developed for different needs are still encountered. Hence, the slave
through a contract could oblige his slave owner up to the amount of his peculium, and in the case
of societas publicanorum the manceps could oblige the soceitas publicanorum and the invested
property of all members through contracts with the state.

In order to understand the paradoxical features of the Roman capital structures, a brief
conclusion should be given to the non-commercial aspects of the overall Roman social culture.
Although it is not the subject of research, it has a great impact on the status of capital structures.
Namely, Roman society viewed with disdain and little interest in direct participation in trade
activities. Such views experienced dramatic changes in further Italian society, during the Middle
Ages and the Renaissance - as historical periods in which merchants were dominant. It is from this
that the supporting logical explanation for the different development of the family in those soci-
eties in different periods of their historical and legal development emerges. As mentioned earlier,
the medieval Italian family was conceived as a commercial unit, which even developed into three
forms that enabled flexible organization of entrepreneurial activity, that is, as an individual entity,
a general partnership and a limited partnership. Unlike the medieval commercial system in Italy,
Roman law-imposed rules and principles that kept Roman citizens out of active participation in
commercial operations and aimed to protect the status and stability of influential Roman families
from the vicissitudes of business and economic operations.

Roman law created an adequate space for the concentration of the entire power and wealth
of the family in the hands of the pater familias and at the same time limited his possibilities for
delegation of the same. An example of that is that there is no general form of delegation through
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agents (power of attorney). The persons whom the paterfamilias could make his agents could
create contractual relations only in connection with the special property that was given to them
in their possession.

With this general scheme, the lack of the possibility of a mutual corporate proxy relation-
ship between the participants in societas is consistent. Perhaps the same conservative attitude
toward binding the family’s wealth within the limitations of Roman power of attorney law also
demotivated the prioritization of business creditors over family creditors, especially where family
property was concerned. For the Romans, the risks of commercial credit may have outweighed the
potential gains, and hence they had no interest in facilitating it. From the above it becomes clear
that the Romans saw business and trade relations as a way to strengthen the extended family, while
the Italians in the Middle Ages had the opposite approach - they saw the family as an institution
that promotes business relations.

While Roman law provided business entities (here we mean and refer to peculium and
societas publicanorum) for the investment of the family wealth with limited liability, unlimited
liability came only in cases where the paterfamilias was actively involved in the management of
the business, and in that way the family could enjoys the benefits of business investments without
the stigmatization that was socially tied to business operations.

Completely different reasons can explain why the Romans failed, after the fall of the Repub-
lic, to overcome the societas publicanorum and develop a strong form of legal entity, similar to
the modern corporation. The fact is that they went in exactly the opposite direction and gradu-
ally abandoned the institute societas publicanorum. During the transformation of Rome from
a Republic to an Empire, the wealth and influence of the publicans attracted unwanted attention
from the emperors. Their response to that economic influence was the taking over by the state of
the activities they had previously performed. The Publicans continued to collect taxes for a period,
but the constant pressures, eliminated this function for them somewhere around the end of the
second century of our era.

One thing is obvious: in the last years of the Republic, Roman law and the Roman economy
evolved to the point where conditions were created for the establishment of commercial entities
similar to those that existed in Great Britain in the eighteenth century, and if Rome continued to
develop as an open society, the status - legal aspects of company - legal operations would highly
likely continue in the same direction that we see in Great Britain , which was the subject of pro-
cessing in the third part of this paper. However, social and political development elements had
the greatest impact on the development and dependence of the family as a supporting legal entity,
from which the other institutes that were needed for the status - legal and organizational - legal
realization of business operations were also developed.

And in today’s sense, the family still continues to have a strong role in the organizational
aspects of enterprises, because even in the most economically developed systems, the family attracts
long-term relationships of trust, as well as continuity and reputation, which offers a strong basis
for successful business operations. From this point of view, however, there is a significant differ-
ence, when we observe and make a comparative analysis of the role of the family today and in
Roman society. Even when we talk about today’s developed legal systems, it should also be taken
into account that there are several status forms of trading companies available, through which
an effective business enterprise can be created, which could be made up of a desired number of
members of the family. On the other hand, Roman law imposed and established the family as a
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de jure corporate legal entity, and the legal system itself did not offer other serious alternatives to
it. Practically, the only economic entities that could be developmentally available instead of being
developed were long-term abandoned.

The contemporary debate on the impact of corporate law on the financial sector and growth
processes focuses on two key aspects, namely law and politics. The evidence we have about the
collapse of the “Roman joint stock company” societas publicanorum offers historical support for
the argument that political institutions have the greatest influence on the systemic arrangement of
other areas of law. The exact set of political interests created the conditions so that the developed
form of the capital structure could function with all the benefits and in the interest of the wider
social market conditions, although the legal environment was not yet developed and sophisticated
enough to be able to develop a business corporation, as what we mean today. It is especially impor-
tant to point out that when the legal system in Rome reached its peak in the development of this
institute, the interests of the state changed and soceitas publicanorum disappeared. At the same
time, it should be noted that the development of such a sophisticated capital structure would not
have been possible in the ancient law and economy of Rome without the specially developed legal
environment. But it was also true in the opposite direction, because it is possible that the decline
in financial settlement and the economic generality of the markets during the Empire were not
under proper attention in the different legal environment.

Hence, observing these arguments from a modern - legal hunger point, we can state that if
the legal environment was set up systematically as it is in the modern Anglo - Saxon system, and
then perhaps better protection from the state would be offered, in terms of the widely accepted
opinion that continental legal systems are weaker in the protection of property rights. All this
leads us to the conclusion that there is no expediency in the battle over what will be given prior-
ity: law or politics. Today, as in the time of ancient Rome, legal aspects cannot be separated from
the political environment, and political development is strongly conditioned by the legal frame-
work. The case of Roman law, as well as contemporary discussions related to the status aspects of
modern corporatism; certainly, do not lead us to the conclusion that politics and the influence of
policy makers should never be excluded from debate.

An additional conclusion that should be taken into account from the analysis of Roman law
is that the relevant legal determinants are not always covered in the formal written law, and even
in the non - codified law, which is applied by the courts, which of course is the most prominent
in the Anglo - Saxon legal system. Practice shows that economic actors can find a way to adapt
to their practical needs, such as external financing or limited liability, even if the systematized
law is opposed to such elements. Therefore, when trying to measure transaction costs, which the
institutional environment, including laws, as one of the most important elements in it,impose on
economic transactions, it is most important to investigate how a specific problem or request is
solved in practice. A large number of the academic work in this area that deals with the issue of
limited liability, with the corporate legal entity and the overall development of corporatism, leads
us exactly in this direction.

The increasing number of negative trends and phenomena resulting from widespread cor-
porate scandals and which are the causes of global recessions heats the debate about the status
aspects and supporting principles of the modern corporation. In that sense, there is a need for an
answer to be given by the political and legislative leaders in the most developed market economies,
which have the strongest influence on global corporatism. To date, we have not noticed such an
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answer, which refers to corporate irresponsibility and unethically, and which aims to solve negative

tendencies in the long term, in a systematized form. In addition to the significant regulatory and

political effort that has been invested in confronting the negative practices and phenomena related

to managerial and accounting abuses and bad practices, recent years have seen an increased influ-
ence of the ideas of corporate social responsibility, as well as the concept of socially responsible

investing. However, those two aspects still remain within the framework of soft -law, which means

that this is left to the discretion of the self - regulation of the corporate sector itself.

At the beginning of the twentieth century, corporate law slowly but surely took its present
form. They appear especially in Great Britain (which is the bearer of these processes), and then in
the USA, which are developing their corporate institutions in parallel, while forming their corpo-
rate principles and standards. Under the stated conditions, corporate law managed to overcome the
strict legal obstacles, and was first established with soft steps in the form of contractual relations
with shareholders and with special statutory rules and regulations in the corporations themselves
that were built in the corporate sector itself, to be later detailed regulated by laws and accepted
by the courts. Acceptance by the courts is of particular importance in countries governed by the
Anglo - Saxon legal system, as judgments have the force of law. In that sense, there is a generally
accepted opinion, that the modern business corporation with the strong limited liability and the
strong corporate legal entity are the creation of the holders in the corporate sector, the political
holders, judges and lawyers, who once unwittingly collaborated in the creation of this system. In
that sense, the standardized system of status rules for business operations has been replaced by
flexible corporate law, which is intended to better serve the diversified systems of business opera-
tions in Great Britain and the United States.

It is precisely such developmental elements of modern corporate law, which is obviously
heavily influenced by external actors and stakeholders that lead us to the conclusion that the tra-
ditional narratives for the development of law do not apply here. Corporate law has experienced
a complex evolution on which, of course, the special class of citizens who aimed to invest accu-
mulated funds without a high degree of legal responsibility and economic risk had the greatest
influence. However, it should be pointed out that corporate law includes much more than what we
can ascertain at first glance, that is, it is much more than the legal solutions that affect its status
aspects, as well as the by - laws of public institutions on basis on which corporations’ function and
which build the rules of corporate governance. Under the terminological determination of “cor-
porate law” we must undoubtedly include the statutes of corporations, their rules, the contractual
relations they enter into with third parties, which in the 21st century are increasingly diversified
and changing. At the same time, no less significant is the increasing influence of various rules for
corporate ethics, which in turn are translated into the regulations of corporations and which aim
to protect the corporations themselves from themselves, that is, from potential systemic abuses
and which are remembered as such by the big corporate scandals, as well as to protect other stake-
holders of corporatism.

One of the most significant issues that was mentioned in the third part of this paper was the
obvious connection that appears between the shareholders and the managers of the corporation.
First of all, we note that relationship as a generally negative trend, because the benefits that the
shareholders entrust (indirectly) to the managers are aimed at optimizing the value of their shares,
and hence sometimes the necessary attention is avoided on issues that are not in that framework,
and which have a wider social interest, regardless of whether it is of an economic, ecological, social
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or any other nature. The fact is that this trend began to stand out the most in the eighties of the
twentieth century, that is, with the return to laissez-faire capitalism, which glorified the power of
free markets, the privatization of state and public works and functions, the reduction of spend-
ing on social expenses (especially highlighted in the USA), the reduction of trade barriers and of
course the deregulation of the corporate sector and the rules related to the financial markets. It
is precisely in these moments of development of corporatism in the headquarters of the largest
corporations and in the content of management contracts that the strongest mantra appears: the
goal of the corporation is the maximization of the value of the shareholders.

With such a setting of the regulatory and economic system, the conclusion is clear that the
managers overnight became the main “rock stars” with compensations that were correlated with this
new status of theirs. The statistic is inviolable and quite cruel when it is implemented with reality.
In 1980, the CEO of a corporation on the S&P 500 list received compensation that was forty-two
times greater than the salary of an average employee in the United States. According to Fortune
magazine (Fortune Magazine, 2008), in 2017 the CEO of an S&P 500 corporation had an income
that was two thousand times greater than the average employee in the United States. The share of
income of the richest ten percent of citizens in developed countries has been in constant growth for
the last thirty years, with a noticeable permanent increase in the share of macroeconomic produc-
tive income of the largest recipients. This means that the labor market, moving along the market
setting, constantly creates inequality. And the biggest recipients of personal income, compensations
and bonuses in developed market economies are always the managers, entrepreneurs and directors
in the corporate technocracy. The rest of the employees in the industrial and service sectors and
the employees in the public sector are not in the inner circle of such technocracy, which ensures a
drastic difference in personal income. Precisely the changes in the shares of income, where a small
number of citizens have a large share, are directly and proportionally tied to the security of the
job for the ordinary employee. The significant loss of a job based on the continuous introduction
of new information and communication technologies, the digital economy and the robotization
of production processes has the strongest impact on the loss of jobs that have the least qualified
and lowest paid jobs. In parallel, developed economies and the jobs that were an integral part of
their labor markets are increasingly being taken over by East Asian economies, which offer a high
degree of productivity for much less economic impact.

There is no doubt that the corporate sector must expedite its adaptation to the third indus-
trial revolution, and according to certain points of view even a fourth industrial revolution, which
follows on from the third, because the processes are rapidly changing the ways through which we
communicate, work and live, and in that context, a complete reconceptualization of the state, edu-
cation, health, and of course business operations is done.

New technologies can be powerful agents of wealth creation, and education and access to
data can improve the lives of billions of people. Through greatly increased access to ICT devices and
the spread of service networks, this fact is becoming a reality for people all over the world, includ-
ing those living in underdeveloped countries. The revolution of social media (Facebook, Twitter,
Instagram, Snapchat, LinkedIn and others) offers voice and additional opportunities for developed
communication per second within the entire planet. Today, more than thirty percent of the global
population uses social media services to communicate and inform about current events in the
world of politics, economics, science, the environment, human rights and all other areas that are
of interest to them. Such innovations make the world a global community that integrates billions

154



Conference proceedings / Zbornik radova / 36opaux pagosa

of new people within the global economy, and through them provides the developed corporate
world with new markets for their products and services. E - Commerce, which includes online
shopping, as well as the latest drone delivery models, is diversifying and redefining the modern
economy. Ease of delivery can transform even the most isolated communities. Among other things,
the corporate world, using this revolution, is doing miracles in the field of bio - medical sciences,
with the aim of creating a quality and longer life for the population of the world.

But within these processes, which are too long and too wide for a detailed discussion in
this paper, it is necessary for the corporate world, and we as part of the environment created by
it, to influence positively in the direction of respect for individual and social interests and values,
and that they be properly aligned with the processes resulting from the incredibly rapid scientific
and technological development and the digital economy, which become the instigators of the new
industrial and financial revolution. The creation of ever deeper connections between people and
technology leads to an increase in production , achieving greater productivity, growth in consump-
tion, strengthening the role of corporations, growth in profits and overall economic development,
but at the same time it is necessary to pay more attention and in the direction of preserving the
integrity, credibility, ethical and social values of all social entities, where corporate responsibil-
ity and the obligation of those involved in the economic processes to apply the best knowledge,
acquired experience and established good practice are extremely important.

This means that one should not repeat the serious mistake made by the Roman emperors,
who, just for the sake of preserving the narrow interests of a small group of influential individuals,
completely abandoned the development aspects, which were possible with societas publicano-
rum. Compared to the current moment, it could be noted that with the further strengthening of
the close and strong connection between the influential multinational corporate sector and politi-
cal decision-makers, not only the degree of corporate responsibility, but also the general political,
economic and humanitarian dimension of modern society, and even its very survival.

A natural consequence of these processes should probably be a reduced sense of identifica-
tion with the wrong “mantra” of corporatism, which even in current moments is exclusively aimed
at optimizing the market value of shares. The goal of modern management structures should be
primarily aimed at increasing the entrepreneurial spirit of corporate activity. It is certainly possible,
if the corporate culture is strongly respected, which does not represent a negation of the need to
make a profit for the important institutions in the corporate operation, but it should not be placed
in an inversely proportional relationship, that is, in contradiction with the protection of the high-
est social values and goals, which are the subject of studying business ethics.

In recent years, tendencies towards corporatism have been perceived aimed at strengthen-
ing the power of shareholders at the expense of management and especially the Chief Executive
Officer. However, we could still note that the actual situation is not entirely in that direction. Namely,
there is a large part of the advocates of this position who observe and analyze only the surface
of that phenomenon, not making the essential difference between the position of Chief Execu-
tive Officer and the person who performs the mentioned functional work tasks and obligations.
Through a longer monitoring of this area and the establishment of the facts will lead us to the
conclusion that the reliability and persistence of a person in maintaining the position of Chief
Executive Officer and managers from a time point of view is gradually but clearly decreasing,
which is not the case and the dreamy actual power. In that direction, it can be concluded that job
security is deeply related to the motivation scheme that is imposed in modern shareholding on
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the chief executives and management of the corporation and which is directly related to the very
status setting of the corporations.

Time will give the best answer for what will be the next development phase of modern
corporatism, although it will largely depend on the quality of changes in the regulation of such
processes, which of course cannot be separated from the political and economic influence of cor-
porate elites, which are clearly represented in the strong triangular relationship of big investors,
corporate managers and political elites. In the indicated direction, it will be extremely important
in what direction and degree the fourth industrial revolution will develop, which is expected to
produce and provide greater access to data for all stakeholders and participants in corporatism
and at the same time enable a much more efficient, more economical, productive and profitable
action in production, management and managerial processes. The possibility of influencing the
corporate elites on the political currents could in the future cause strong tectonic shifts in the global
positioning of the corporate capital structures towards the participants in management, production,
commercial and other business processes. Among the mentioned participants, there is actually a
positive expectation that the degree of expressed humanity will be increased, but with the further
strong development of robotics, the possibility of its relativization is not excluded.

Future generations through research and use of previous historical legal experiences from
the time of ancient Rome to today will have the opportunity to produce the conclusion that they
have no other choice but to continue moving along the road paved with a high degree of respon-
sibility and hyper-efficiency which will enable the current transition towards social hegemony
to create greater and positive changes in corporate law and corporate governance. If the changes
take place within the framework of gradual social, political, economic, social, cultural and other
types of reforms and in the context of continuous compliance with the latest and rapid technical

technological and information - communication changes, then they will be progressive, useful
and developmental.

When evaluating the current systems of corporate law within the widest socio - economic
context, they are not always fair and just, but on the other hand, it is necessary to emphasize the
facts that they still provide economic efficiency, security and an increased degree of responsibility,
which practically and in the case of successful action, it translates into a large number of jobs and
global economic development and prosperity. Large global corporations ensure the security and
sustainability of economic systems, at the same time they bring benefits both to the immediate
participants in their actions and to the entire society. At the same time, it points to the conclusion
that regardless of their importance, global corporations must not be excluded from the obligation
to respect the legal regulations on which they exist, as well as to be maximally responsible in the
process of respecting the highest standards for good governance, management, production and
provision of quality services. The biggest reforms in the corporate sector are expected and can be
created through complete activism, starting from investment, through shareholders, management
and workers, and up to civil activism of the widest scale.
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6. CONCLUSION

In summary, this paper concludes that the jurisprudential underpinnings and doctrines of
Roman law bear significant pertinence to the edifice of contemporary corporate law. The Roman
legal corpus, with its seminal doctrines on legal personality, limited liability, and corporate gover-
nance, has indelibly influenced the axioms that underscore current corporate legal structures. The
elucidation of these principles from antiquity underscores the enduring necessity for robust legal
frameworks governing corporate entities, the equilibrium between individual and collective liabil-
ity in corporate conduct, and the imperative mechanisms for safeguarding stakeholder interests.

This historical legal analysis underscores the continuum of corporate legal challenges, offer-
ing a diachronic perspective on the evolution of corporate legal norms. It highlights the potential
of ancient legal paradigms in informing and shaping modern legal reforms, particularly in the
realms of corporate fiduciary duties, ethical business conduct, and stakeholder theory.

Further scholarly inquiry should delve into the comparative analysis of Roman law prin-
ciples and contemporary corporate legal challenges, focusing on the adaptation of ancient legal
doctrines to contemporary corporate governance issues, such as global corporate accountability,
and the burgeoning emphasis on corporate social responsibility and environmental stewardship.
By drawing upon historical jurisprudence, modern corporate law can progress in a manner that
is both historically informed and anticipatory, ensuring its resilience and relevance amidst the
dynamism of the global economic landscape.

LITERATURE

1. Bratton, W. (1989). “The New Economic Theory of the Firm: Critical Perspectives from History”
Stanford Law Review, Vol. 41, No. 4.

2. Butler, H. (1988). “The Contractual Theory of the Corporation” George Mason University Law
Review, Vol. 11, Issue 4.

3. Ciepley, D. (2013). “Beyond Public and Private: Toward a Political Theoriy of the Corporation”.
American Political Science Review.

4. Cox, E.-W. (1856). The New Law and Practice of Joint Stock Companies with and Without
Limited Liability. London: Law Times Office.

5. Crouch, C. (2011). The Strange Non-Death of Neo-Liberalism. Cambrdige: Polity.

6. Guinnane et al. (2007). “Putting the Corporation in Its Place” Enterprise and Society Vol. 8, No.

7. Horwitz, M. (1985). “Santa Clara Revisited: The Development of Corporate Theory”, West Vir-
ginia Law Review Vol. 88.

8.Ierland, P. (2010).“Limited Liability, Shareholder Rights and the Problem of Corporate Irrespon-
sibility”. Cambridge Journal of Economics, Vol. 34, No.5.

9.Khurana, R. (2007).From Higher Aims to Hired Hands: The Social Transformation of Ameri-
can Business Schools and the Unfulfilled Promise of Managment as a Profession. Prince-
ton: Princeton University Press.

157



Timco Mucunski, Aleksandar Klimovski

10. Kobrin, S.J. (2006). “Multinational Corporations, the Protest Movement and the Future of Global
Governance” in Chandler, A.D. and Mazlish, B. Leviathans: Multinational Corporations
and the New Global History. Cambrdige: Cambridge University Press.

11. Mclean, J. (2004). “Transnational Corporation in History: Lessons for Today”. Indiana Law
Journal Vol. 79, No. 2

12.Robe,].P.(2011).“The Legal Structure of the Firm”. Accounting, Economics and Law, Vol. 1, No. 1.

13. Hansmann et al (2014). “Incomplete Organizations: Legal Entities and Asset Partitioning in
Ancient Rome”. Yale Law and Economics Research Paper No. 511. Yale University.

14. Hunt, C. (1936). The Development of the Business Corporation in England. Cambridge:
Cambridge University Press.

15. Soederberg, S. (2004). “A Critique of the Diagnosis and Cure for ‘Enronitis™: The Sarbanes-
Oxley Act and Neoliberal Governance of Corporate America’. Association for Critical Soci-
ology Vol.2008/08.

16. Muchlinski, P. (2007). Multinational Enterprises and the Law. Cambridge: Cambridge In-
ternational Press.

158



Conference proceedings / Zbornik radova / 36opaux pagosa

JIEKOUJE PUMCKOTI IIPABA Y CABPEMEHVM
ITPABHVUM KOHTEKCTUMA: CTBAPAIHE
OCHOBHUX KAPAKTEPMCTUKA CABPEMEHUX
KOPITIOPAIINJA Y TP KVMITHMM EKOHOMUJAMA

Tumyo MynyHckn'
Anexkcangap KnumoBckn"
Ipasnu paxynmem ,,Jycmunuaryc Ipumyc, Ynusepsumem Cs. Rupuna u Memoouja,
Ckonsme

ATNCTpaKT: ¥ Hayunom ucmpaxusatrey cmamycroe npasa u ymuyaja npasa Ha 0pyuimeeno-ekoHomcke
00HOCe HeMa BaxcHujee numarea 00 paseoja caspemenux kopnopayuja. 3amo he osaj pad npso cmasumu y
KoHmeKcm ynompe0y cneyuduuHuX mepmund, Kao mmo cy ,cmpykmype kanumana” unu ,kopnopayuje”.
To je 3amo wimo HAM je K7by4HY OCHOBY 34 cABPeMeHe CIPYKIYPe KAnumana 0ano PumcKko npasHo okpyxerve
Koje Huje nPU3HABATO NPABHA IUUA KOja CY MO NPABHOM CIMANLYCY jeOHAaKa OaHAUHEM CABDEMEHOM
npasrom passojy. ¥ mom cmucny, y 060m pady hemo ce ueushe epahamu cagpemenoj mepmunonozuju 20e
fiemo ananuszom pazeojrux menoeHyuja caspemenux KOPHOPpamusHUX enmumema mohu 0a cmeopumo
HPOCMOp 3a pecnekmaOUIHyY AHATU3Y NYMOKA3A KOju 800U 00 PUMCKONPABHUX CMPYKIYPA KANUMANA Ka
CaBPeMeHUM, MPHUUIHO 3ACHOBAHE, Kopriopayuje. Y 0aHaAuibeM KOHMEKCY, MepMUHU ,KOPHOPaAmMueHo
ynpasmwarve’; ,0pyuimeena 002080pHOCI U ,KOPHOPAMUBHA Kynmypa' npedcmasmajy cacmagHu 0eo
C8aKOOHEBH02 NOCTIOBALA U KOPHOPAMUBHOZ CBEMA, 1 KAO MAKBU NOONIEHY NOja4aHO0] AHATU3U U AKAOEMCKOM
nocmampary. Haws yus y 06om pady Huje 0a yiasumo y 0emasoHy meopujcKy aHanusy mepmuHonouKux
acnexama 8e3anux 3a cagpemere Kopnopavuje, 6efi 0a 0amo OONPUHOC y KOHYENMYATU3AUUjU ,caspemetie
Kopnopayuje” u caspemeroe KopnopamueHoz pazeoja y 21. eexy ca cmanoBUMMa wez0802 CMAMyCcHU
acnexmu u KOpnopamusHe npaxce y npAsHo-CMAMyCHOM U 0p2aHU3AUUOHO-NPABHOM OKPyceryy. 002080p
Ha numaree wima npedcmaesrva caspemena KOpnopayuja OupekmHo 3asucu 00 nepcnexmuse u3 Koje
ananusupame npo6nem. Ha maj nauun, nojauan goxyc y pady buhe cmasmwen Ha caspemeris cMucao u
KoHmexcm, npe caeza 3002 npoeca 2n00anu3ayuje U 8UCOKe eKOHOMCKe 200ANHE N0Be3AHOCU U Y7102€ KOy
cy 00uepanu y paseojy KopnopamusHe u npasre npaxce. [lumatrea xoja ce aHAnU3Upajy u ca ucmopujckoz
U Ca cABPeMEH02 AcNexma HPEeHCMBEHO Cy Be3aHa 3a KOHMPOILY BIACHUIMBA, PBOTLYUU]Y MEHAYEPCKUX
00HOCA KAO U BUOLUBY OKBUDP PASTUMUMUX CIEJKXONIOEPA, KOjU CY Y NOCKPUSHOM CBety 00 KIbyHHO?
3nauaja. 080e ce n0CeOHO MUCT HA YTI02y OPHcase KO0ja YCNOCMAsba Paniuuume pezyramopHe Mexanusme
¥ YUy Heeupara mozyhux odcmynared, noce6HO y KOHMeKCMY u30e2agarod PezynamusHuX 3aumumHux
Mepa Koje cy npeseHmMuBHY anamu 3a ubezasare 0y20pouHe uimeme 3a sehe spyne zpahana.

Kibyune peun: xopnopayuja, cmpykmypa kanumand, KopnopamueHo ynpasaree.
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AHTE POMAII- EHOIVMK/ITOIMEIUCTA PUMCKOT ITPABA'!

Capa Mutuh?

Hpasnu daxynmem Ynusepsumema y Huuty

Ancmpaxm: [Ipogecop Anme Pomay, (Inasuue, kpaj Curva 7.9.1923- 3azpe6 7.4.1992), 3na-
MEHUIMO UMe jy20CI06eHCKe POMAHUCIIUKE, A7l U UCHOpUje OpHase U npasd, C60juM 0nycom
YBPCMUO ce y U3y3emmue UCopuape u meopemuuape npasd, u eHyUKIoneoucme pUmckoe
npasa. [lena no xojuma je nosnam cy Mzeopu pumcxoe npasa (1973), Pumcxo npaso (1981),
Pjeunux namunckux npasuux uspasa — Vademecum iuridicum (1985), Ynnujarnosa Krwuea
peeyna (1987), Munepsa: Florilegium sententiarum Latinarum — ®nopunezuj namuHcKux
uspexa (1988), Cenmenyuje J. Ilayna (1989), 3axonux dsanaecm nnoua (1994), Jycmu-
Hujarnose Uncmumyuyuje (1994), nykneyc cy ecenyujantoe 0ena Pjeunux pumckoe npasa. ¥
Komnosuyuju ca Pjeunuxom ude ceaxaxo u kanumanto deno Dicta et regulae iuris koje je
npogecop Pomay, usredpuo ca jous jeOHum 6apoom cpncke u jyeocnoseHcke poMaHUCHUKe
npogecopom [pazomupom Cmojuesubiem. Osaj pao je aHanusa u cunmesa Komnosuyuje
eHUUKIOnedujckoz npucmyna nasedernux dena npogpecopa Pomuya.

Kmwyune peuu: Aume Pomay, Pjeunux pumckoe npasa, Dicta et regulae iuris

1. AHTE POMAIL- BUIOTAPM®UJA Y1 BUBJIMOTPAOUJA

ITocroje MHOTa 3HaYajHa MMEHA CPIICKE 1 jyTOCTIOBOBEHCKE POMAHUCTHKE KOja Cy fla/ia CHa-
KaH JIONPUHOC PasBO;jy PUMCKOT IIpaBa I yomITe mpaBHyx Hayka. [Topen JKuska Munocasbesuha,
O6papa Cranojesuha, AnTyHa Manennue, Inmuropuja lepumtha u [Iparomupa Crojuenha, jenan
Of HajucTakHy THjux 610 je mpodecop Arte Pomarr.

[Ipocecop Ante Pomar pohet je 7. cenrem6bpa 1923. ropuue y InaBunjama, noper Cusba,
y KpameBunu Cpba, XpBara u CroBeHana, faHanwoj Pernryomuum XpBarckoj. Y pogHoM rpagy
3aBPILINO je OCHOBHY Koy 1 PparmeBadKy Knacudny ruMHasujy. llIkonosame je HacTaBmo 1949.
rofyHe Ha IIpaBHOM dakynTety y 3arpely, HAKOH IIPeKI/ia IKONOBakba 360T paTa i BOjHE CIyX0e.
Y nepuogy ox 1953. 5o 1970. ropute, 0THOCHO y epuony usMelyy 3aBpieTka ctyanja 5o usbopa
3anpogecopa Ha [IpaBHOM dakynTery y 3arpe6y, payo je y BOjHUM YCTaHOBAaMa, Ha IIOCTIOBUMA
3 CTPyKe, HAPOYUTO 113 00/IACTY YIIPABHOT ¥ PAJHOT IIPaBa. 3a TO BpeMe IIOJIOKMO je IPABOCYIHI

1 Papje HacTao Kao pesynTaT GUHAHCHPaEba Off CTpaHe MUHMCTAPCTBA HAYKe, TEXHOMOIIKOT Pa3Boja i nHoBauja PC,
IpeMa yroBopy eBujieHInoHn 6poj 451-03-47/2023-1/200120 o 03.02.2023. ropuue
2 Acucrent, IlpaBunu daxynrer Yuusepsurera y Humy, sara.mitic@prafak.ni.ac.rs
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ucrut 1957. roguae. OfbpanuBIIM JOKTOPCKY AucepTaiujy Cmeaparve deyoanHux ooHoca u
PUMCKO NOCKNIACUMHO NPABO CTEKAO je [FOKTOPAT IIPaBHNUX HayKa.>

3HavajHa fierma npodecopa Pomua cy: /lamurcke npaste uspexe (1971), Mseopu pumckoz
npasa (1973), Dicta et regulae iuris (1980), Pumcko npaso (1981), Pieunux pumckoz npasa
(1983), Pjeunux namunckux npasHux uspasa — Vademecum iuridicum (1985), Yanujaro-
8a Kwuea pezyna (1987), Munepsa: Florilegium sententiarum Latinarum — @nopunezuj
namunckux uzpexa (1988), Cenmenyuje J. Ilayna (1989), 3axonux dsanaecm nnoua (1994),
Jycmunujanose Mncmumyyuje (1994). Takobe, mpodecop Pomarr je ayrop 1 wiaHaka HONyT:
Cmambene npunuxe y Pumy, Pumcka npuspeoa u npouec wexe Hamypanusayuje,* Po6osu
u poncmeo y Mapyujanosum enuepamuma.’

Jl ropuHe HakoH ofy1acka y meHsujy (1986), roroso o came cMptt (1992), mpodecop Pomary
je, ympkoc 6omecTu, MCIIyHMO MHTEH3MBHUM HayYHUM pajioM. [loce6Ho je 3aHMMBUBO McTahn
HETOBY ePYIULIN]Y U TT03HABAbE MIPOKOT CIEKTPa HAYYHMX AMUCIUIIINHA Y 0071aCTH XyMaH!-
CTVMYKMX HayKa (of1 puiionoruje o KacudHe ucropuje). ©

2. DICTA ET REGUALE IURIS

Dicta et regulae iuris’, ieno xoje je HacTano y capafmu ca npodecopom JIparommpom
Crojeuesnhewm, jefiHo je o kanuranHux fena npogdecopa Pomira.® [Ipso uspame objasmero 1970.
TOfIMHE CafipyKaio je Heurro Buiie of 6000 mpaBHMX n3peka u feduHuIMja. 360r OrpOMHOT yCITe-
Xa U pacIpopaje y poKy off HeKOJIMKO Hefle/ba, 00jaB/beHo je 11 ipyro uspamwe 1971. rogune. Tpehe
usgame objasbeHo je 1980. rogune. Y apyro u tpehe uspame yHeto je jom 600 uspexa u gedpuHm-
umja. YetBpTO M3narme 06jasbeHo je 1984. romuHe.

Dicta et reguale iuris mpercTasba 301pKy IPaBHUX IPABIUIIA, U3peKa U AedyHUIMjA HA
JIATMHCKOM je3VKY, II04eB Off PUMCKIX IIPEKO CPelmbOBEKOBHIX CBe [0, MoryIo 61 ce pehu, caBpe-
MEHMX IIPaBHMKA.

3 Nebojsa Randelovi¢, Sara Miti¢, Ante Romac-Dragomir Stojéevi¢ and the foundation of Yugoslav romanistics,
IUS ROMANUM 11/2020, 492.

4 Ante Romac, “Rimska privreda i proces njene naturalizacije”, Anali Pravnog fakulteta u Beogradu, 1/66, 52-64.
5 Ante Romac, “Robovi i ropstvo u Marcijalovim epigramima”, Anali Pravnog fakulteta u Beogradu, 2-3/64,279-287.
6 Randjelovi¢, Miti¢, Ante Romac-Dragomir Stojéevic and the foundation of Yugoslav romanistics, 492-493.

7 Ocum Dicta et reguale iuris, aytop je u Pumckoe npasa (1988), Pumckoe npusammoz npasa u seher 6poja uia-
Haka: [lparomup Crojuesuh, O6nuyu ceojure y cmapom Pumy, 36opuux pagosa IIpasHor dakynreray Hosom Capny,
1970, 1V; Jparomup Crojuesuh, O0 pumckoz dob6a do konora, Auanu Ilpasror dakynrera y beorpany, Jlparomup
Crojueuh, Qopmuparve pane pomcke opiase, 300pHIK pajoBa u3 npasHe ucropuje nospehen Anbepry Bajcy, Beo-
rpaj, 1966, [iparomnp Crojedesuh, Exheredatio sui 'y npeobummom pumckoe npasy, Anamu Ilpassor dakynreray
Beorpany, 1953.

8 Jlparomup Crojedeuh, foajen y 06/1acTu IpaBHOMCTOPUjCKMX HAyKa ¥ pUMCKOT TpaBa. [lpaBuu daxynrer je
yrmcao 1931. ropune, a 1949. roguHe mMocTao je JOKTOp MPaBHMX HayKa i Mel)y IpBIMa je JOKTOPUPAO HA PUMCKOM
paBy. Jollr Kao aCHCTEHT IPey3eo je HacTaBy U3 IPBOT Aena PumMckor mpasa (MCTOPHjCKI [1e0, CTATYCHO, TTOPOJMYHO,
CTBapHO, HAC/IE{HO U KPUBIMYHO 1paBo). IIpefasao je Ha [Ipasnom dakynrery y beorpany on 1937. go 1981. rozu-
He. 3axBamyjyhu wemy [IpaBuu dakynrer y beorpany npescraB/bao je ieHTap y KoMe Cy CBe OfiBija/ie KBaTUTeTHe
Marucrapcke 1 Jokropcke cryanje. [foce6Ho je samysxan 3a ocHusatbe [IpasHor paxynrera y Huiny Ha koMe je Bpuino
pykosopiehe GyHKIMje 1 leceT TofMHa IIpejjaBao PUMCKO IIPaBo.
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OBo geno opmmKyje cucteMaTnaHOCT. CacToju ce off yBOfa, flefia KOji HOCK HasUB Kao U
361pKa, Oeneskaka o MICIMMA 1 AeUMA, M perucTpa mnojmosa. [Ipe Y8004, a HaKoH IperoBo-
pa, mare cy Ckpahenuue. Ckpahenuye tpeba ga omoryhe dnraory nakie pasyMeBame TeKCTa.
I[IpyToM, Huje ped o ommITenosHaTUM cKpaheHnuama, Beh cy oHe meno ayropa cpehenux nexcu-
orpad)cCKOM MeTOJI0/IOTHjOM.

Y Y800y, ayTopu Cy fjamu pere pUMcKe UCTOpHUje ¥ PUMCKOT IIpaBa IoveB Off CaMor
OCHMBama rpajia PyMa, mpeko naja PyMcKor 1apcTBa, Ima CBe 1o caBpeMeHor mpasa. O6pahenn
Cy: pMMCKa Ap)KaBa ¥ PUMCKO IIPaBO, PUMCKI [IPAaBHUIIM U HIX0BA [leIa, 300PHULIN PUMCKOT
IIpaBa, BapBapcKI1 300pHMLIY PUMCKOT IIPaBa, JyCTUHNjaHOBA KofuduKaLyja, pUMCKO IPaBo I
IpaBHUIM Off JyCTUHUjaHOBE CMPTU [0 AaHAC (peleniuja pPUMCKOT IIpaBa y CPefmbeM 1 HOBOM
Beky). Ha oBaj HauuH oMoryheHo je 1 CTpy4mbaKy, a M 1auKy pasyMeBarbe CYIITIHE PUMCKOT IIpaBa.

Kao u Pjeunux pumckoz npasa, naTMHCKA IPaBU/Ia X U3PEKe Cy CUCTEMATH30BaHe 10
NIATMHCKOM aridabeTy, C TOM Pas/IMKOM IITO OBJie HeMa C/I0Ba U3 IATMHIYHe abelefie. AyTopu cy
op usBopa kopuctun Jyctunujaose [lurecte u Kopekc, Teonocujes Kogekc, [ajese Vincturynnje.
3arnM, kopuinheHa cy cBeTCKa Jie/la 3 OCHOBHUX I'PaHa IIPaBa, Kao ¥ eHIMKIIONeANje OIIIITeT
KapakTepa. Dicta et reguale iuris caipxu, Topef; paBHNX U3peka u ofpel)eHa MopaHa Havyena
KOja HICY CTPOTO IIpaBHIYKOT KapakTepa. Hajsehu 6poj oBMX u3peka je akTyenaH 1 faHac, anu
0Ba 30MpKa CaIpXKI 1 MAKCHUMe HacTajle y PasHIM BPEMEHCKIM TIePUOfIIMa I CUCTEMIMA, Aajyhu
YMTAOIY Ha Taj HAYMH MOryhHOCT ynoTpe6e mpaBuIa Koje je ¥ CYIPOTHOCTH AaHALIBIM CXBa-
TambMMa, Kao argumentum a contrario.

CuCcTeMTIYHOCT je 3a/ip>KaHa 1 IPUIMKOM pa3BpCTaBaba camux cenTenuy. Hajope je gata
caMa M3peKa, a HaKOH TOTa JIMe ayTopa, JIETI0 y KOMe ce Ha/las, Kao ¥ O/VDKY TIOffaIii O MeCTYy.
Haxkos Tora crepy npeBop caMe uspeke. Ha npumep, In his quae contra rationis iuris constituta
sunt, non possumus sequi regulam iuris. (Iulianus- D. 1, 3, 15). Y oHOMe IITO je yCTaHOBIbEHO
IPOTUBHO CMUCITY U CBPCY IIPaBa, He MOXKeMO TPAKUTH (He MOXKeMO U3 1beTa M3BIAYUTH) TIpaB-
Ho npasuio.’ [lakite, ped je o JynujaHOBOj M3pely, yBpIITeHO] ¥ Jlurecta, IpBoj Kby, Tpehem
TUTYITyCY, IeTHaecToM ¢parmenty. Ilapadpase wim usMemeHN 1eOBU TEKCTOBA CY 03HAYECHN
ToceGHIM M3Pa30M, a Y CTydajeByMa HeyIo3aHOT M3BOPa, 03HAKe Cy M30CTale.

Tpehu peo canpyxu noparke o ayropuma u fenuma. Ha taj HaunH ce omoryhasa mupa
CIIMKa 0 KOHTEKCTY BpeMeHa Y KojeM je M3peKa HacTasa. /IMeHa mucana 1 \bIXoBMX fjena mopeha-
Ha Cy TATMHNYHUM pefocnefoM. Hajmpe je ato uMe ayTopa, a HAKOH TOTa OCHOBHI O110rpadcKu
HOJaLY, Kao M Haj3sHavajHuja gena. Herge je gaT camo HasuB [iena, a y OINCY CY AaTy IOflalil O
wuxoBuM ayropuma. [Ipumepa pagn: SCAEVOLA, QUINTUS CERVIDIUS- jegan of Hajopu-
TMHAJTHVjUX PUMCKIX IIpaBHIKa € Kpaja Il Bexa. buo je caBetHuK japa Mapka Aypermuja (161-180)
u yuutesb [Tayma u [Tanvanjana. Fberoso femo je 06uMHo 1 o6pabyje yriamaBHOM Ka3yHCTHIKN
TojeilNHa IIpaBHa MUTamba, a cacToju ce of Questiones y 20, Digesta y 40 u Responsa y 6 Kiura.
OH je, o peunma ayTopa, fy6OK 11 He3aBUCHM MUCIIIIAL] KOjJ je T1CA0 BeoMa KOHIIM3HO, ajlu je
610 CKJIOH JJOrMaTy3My, I1a je 3HaTaH OpOj CBOjX MUII/bEHA MICA0 Ha Ay TOPUTATVBAH HAUMH,
6es aprymenraryje.'?

[Tocnenmwy, 4eTBPTH €0, NPECTaB/ba PETUCTAP MOjMOBA Ha TATMHCKOM I CPIICKOXPBAT-
cKkoM jesuky. Ha Taj HaumH ce 6p3o onasiu jo M3peka IpaBiia Koje ce OfHOCe Ha TPasKeHM IojaM.

9 Dragomir Stoj¢evi¢, Ante Romac, Dicta et reguale iuris (Beograd:Savremena administracija, 1984), 211.
10 Stojcevi¢, Romac, Dicta et reguale iuris, 578.
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CrnoBo y3 10jaM y perncTpy o3Hadasa aberiefHI pefj u3peKe, a OpojeBit, IIXO0B PefHN 6POj Y OKBUDY
CBAKOT T0jepuHor cnosa. [IpuMepa pajiy, ako je YnTaoly HeONXoaH [ojaM UCIIpaBe, ToTpaxuhe
HaBefleH! 110jaM Y peructpy nojmosa. Tamo he nahu oppegunuy ,,ucnpasa” I, 440. To sHauu ga
Peryicrap ymyhyje Ha CKyII ceHTeHIM Koje OYUIbY cToBoM I 11 ceHTeHIy 0poj 440. Instrumentorum
nominae ea omnia accipienda sunt, quibus causa instrui potest (Paulus- D. 22, 4, 1). Tpe6a
IIPUXBATUTH CBA JOKa3HA CPEfICTBA KOja MOTY pacBeTINTH criop. !

3. PJEYHUK PIMCKOTI ITPABA

Pjeunuk pumckoz npasa'? mpecTaB/ba CUCTEMATHU3AINjy MaTepuje PUMCKOT IIpaBa mpeMa
IpaBUIMMA eHIMK/IONEeUjCKOT U eKcuorpadyckor IpyCTyma. 3ajefHIIKM paf ca mpodecopom
Ilparomupom CrojeueBuheM mocmy»xuo je Pomily Kao mopcTuIiaj 3a M3pajy APyror KamnuTaaHoT
ferna.

Pjeunux pumcxoe npasa npsu 1yt je o6jaBmben 1975. rogune. logune 1983. nsamio je
TOMYyIEeHO M3/jatbe, a HAKOH TOTa je TO M3fjalbe OHOBO ITaMIaHo 1989. romune.

Pjeunux pumckoe npasa,no pedyma caMor ayTopa, Tpeba ja YNTaolMa mpy>Ky 0CHOBHA
objaliiberba HajBXKHU]UX MHCTUTYTA PUMCKOT IIPaBa, C BbIMa M0Be3aHNX HCTOPUjCKuX fAorahaja
Te IPUBPEIHNUX, COLMjATHNX I KYITYPHHUX ycTaHOBa cTapor Puma. Takobe, Pjeunnk Tpeba ga omo-
ryhu u makine pasymeBambe IATHHCKe IIpaBHe TePMUHONOIMje. [0y heHO U3latbe je KOMIUIeTHHje
u capxn oko 2700 mojmosa.

Ha camoMm nouerky nara cy O6jaureroa u Cxpaheruye. Objauirberva Ha jacaH HauuH
ynyhyjy unraona kako tpeba xopuctutu Pjeanuk u pacriopebena cy y uetupu rpyne. Ckpaheru-
ue (mopebare abereHNM pefjoM) ONTaKIIaBajy pasyMeBatbe mojMosa. [IpuToM, ckpahennite Hucy
ommrenosHare. [IpuMepa panu, cnoso Q o3HavaBa Quintus ofHOCHO KBIHTA, pUMCKO MIMe 1IN
ckpaheHnua resp. koja o3Ha4aBa respective ,,00HOCHO".

OBO f1e710 Ce UCTIYE [0 CBOjOj OITIMIHOj CHCTEMATUIIN 1 MOTTI0 61 ce pehu fia ce cactoju u3
I7IaBHOT fiena ¥ fiofaTaka. Kazia je ped o I7TaBHOM Jiey, HOjMOBY Cy CHCTEMATU30BaHy II0 TATUH-
ckoM andabery y3 MopuuKalmjy ca naTHHNIHUM andadeToM. [[pyrum pednnma, y3 3ajp)kaBarbe
pefocenia MaTMHCKOT andabera, fofjaTa Cy CI0Ba U3 TATMHUYHOT UCMa, KOHKpeTHO cosa U, Il 1
JK. CBako c710BO IOMEHY THX IICaMa je ieTa/bHo obpaleHo y Pjeunuky, a mormasspa Hoce HasyBe 110
IpBOM i IociefmeM obpabhenom mojmy. Ipumepa pagu: Gaius go Iy6umax npasa, Quadragesima

11 Ibidem, 230.

12 MHOTH CBETCKM ayTOPM CY MMM CIMYHE PeYHUKE MM IeKCHKOHE Y HajIIMpeM CMIITY Pedn. JejaH Off BIUX je
maHfeKTicTa Voigta umje je feno je usparo jom 1872. ropuue, satum Monier unju je Vocabulaire de droit romain
(1930.) mmao veTVpy U3fama U IETO JUTUTATHO U3fambe. Anond beprep, 6euku mpodeop 1 weroso feno Dictionary
of Roman Law, a eroB IpeBOJi Ha HITIECKN je3K je feno B. Nicholas, okcopackor mpodecopa. Jom jefHO 3Ha4ajHO
nerno je feno 6eukux mpodecopa Onexosckor u lamayda. Rechtsgeschichte und Romisches Recht-Studienworterbuch
(2006.). J. P. Dunand u weros Lexique de droit je jou jeiHo 3HajaHO feto y 0Boj o6nactu. Mehytum, nociegme Hase-
neHn aytop obpalyyje camo OCHOBHe MHCTHTYTe PUMCKOT aHTHYKOT IIPaBa, IOK OC/Iefhe HaBefeHy 6edkit mpodecopn
ypebyjy camo oHe fienoBe puMCKoOr paBa Koje MMajy J0Aupa ca caBpeMeHuM npaBoM. Tako fa je PjedHuk pumckor
mpaBa 6oraTyjy 3a BUIlle CTOTIHA 0jMOBA.

Haseneno Tpema: Magdalena Apostolova Marsavelski, “U povodu reprint izdanja: Ante Romac, Rje¢nik rimskog prava”,
Zbornik Pravnog fakulteta u Zagrebu, 2019, 147-149.

13 Ante Romac, Rje¢nik rimskog prava (Zagreb:Informator, 1983), 5.

164



Conference proceedings / Zbornik radova / 36opaux pagosa

litium go Queota litis wnu Ilana po Ilymmwa."* Kako ce MO>Xe IPUMETHUTH U3 IPETXOFHO HaBexe-
HMX IIPMMeEPA, TI0jeIH II0jMOBH CY JaTY HA IATVIHCKOM, A II0jeINHM Ha CPIICKOXPBATCKOM j€3MKY.

YHyTap caMuXx IOITIaB/ba, Takobe II0CToji rope HaBefjeHa CUCTeMAaTHKa. Jlakie, U YHyTap
CaMUX IIOI/IaB/ba, II0jMOBM Cy CUCTEMATH30BAHM JIATMHCKUM andadeToM y3 Mogudukanujy ca
naTMHIYIHNM ajiabetoM. To 3HAUM 1A YKOTIMKO ce TPaXky IPOCT 110jaM, Tpeba BOFUTU padyHa o
aberiefHOM pefy croBa y weMy. C Apyre cTpaHe, YKOINKO je IojaM CMHTArMa, oHfia ce IIocMaTpa
caMo IIpBa pey 1 10 HeMy TPk Iea cuatarma. Ilpumepa papu, actio exercitoria he ce nahn
ucmpep mojma dctiones annales.

CBaxu 110jaM je HamyCcaH BeNMKMUM ClToBoM 1 6onyipan. Kox cBakor nojMa, Hajipe je ;aTo
€TMMOJIOLIKO TTOPEK/IO Pedn, a HAKOH Tora 1 objaliberbe Aator nojma. Cama objaliberba cy aTa of
OIIITYX Ka ToceOHMM. OHO LITO YVHM OBO [1JI0 BeMIYaHCTBEHNM jecTe I yiyhuBarbe Koje HoCToju
y caMuM o6jalllberbMa, a OFHOCH Ce Ha CTIYHe YCTaHOBe KOje MOTY fia OIIPMHECY jOII KBaIUTeT-
HUjeM pasyMeBamy 1ojma. [Ipumepa pagu: matrimonium subsequens (o, matrimonium- 6pax,
subsequens of subsequi- ,,TpaTUTH, OBJIE: ,,HAKHATHO HacTaTH ). Bpak 3ax/byder usmeby ocoba
Koje Cy /10 Tafia >K1Besle y KOHKyOuHaTy. Tako cTBOpeHa OpayHa Be3a JOBOAWIIA je Y IIOCTK/IaCY-
HO J00a o mo3akomema. V. legitimatio." Vinu, cautio iudicatum solvi (of cautio- ocuryparbe,
jeMcTBo, iudicatum- mpecybeHo, mpecyna, solvi op solvere- CIIyHUTY, MCITIATUTI) TIPEY3UMatbe
jemctBa fa he mpecymom (sententia) yrephena o6aBesa 6ty ucnymema. Taj 0611k jeMcTBa U
ocurypama (cautio) Mopao je Ty>KeHM fia ia y C/Iy4ajy a ra je Heko Apyru (cognitor, procurator)
3aCTYIAO y CIOPY, aKO je [OXXMBeo 6aHKPOTCTBO (decoctor) WK ako ce IPOTHUB Hbera BOAUIO
u3BpIIEHe MyTeM dctio iudicati.'®

Hopauy cy rpymmcanu y Tpu fiena. [IpBu feo je kparak Iperef puMCcKOr IIpaBsa, Jpyry
XPOHOJIOLIKY IIPerTIe]; pUMCKe IIpaBHe UCTOpHje, a Tpehu ToBOpHU 0 CPOACTBY.

Kpamaxk npezned pumckoz npasa ce cactoju 13 yBopia 1 cefiaM fienosa. O6pabenu cy
IpaBHa MCTOPYja, CTATYCHO IPaBo, IOPOAMNYIHO MIPABO, CTBAPHO MIPABO, 0OMNTAIMOHO IPABO,
HACTIeJHO IPaBO U TpaaHCKy MOCTYIAK.

[onuenuua HasBaHa IIpasHa ucmopuja obpabyje, Hajipe, mojam u pasgo6/pa puMcke
IIpaBHe UCTOpUje, Iie ce MOTY YOUUTH IIOFHACTIOBY Koju 06pabyjy Hmeprofe UBUIHOL IIpaBa,
XOHOPAPHOT IIpaBa, KIaCUYHOT [IpaBa I PUMCKO IIPaBO HAKOH JycTyHMjaHa. CHCTEMATUYHOCT je
3ajIp>KaHa 1 OBJie, I1a CBY IOJJHACTIOBH, CeM TOCTIeNiiber, 06pal)yjy ApskaBHO 1 ApYIITBEHO ypeberbe,
Kao 11 TPaBo, leroBe U3Bope It paj mpasHuKa. [locienmu nogHacnos obpabyje BU3aHTHjCKO PaBO,
TpaBHe IIKOJIe ¥ PelieNlyjy pUMCKOT npasa. ¥ nofuenuau CmamycHo npaeo, Hajipe ce fiaje
IETOB II0jaM, a OHJja ce 00pabyjy dusmdka u mpaBHa I, Iie ce MOTY YOYUTH IIOFHAC/IOBY KOje
name paspabyjy remarny. [Topoouuro npaso je obpaheno Ha cmaan Hagu. Jlat je mojam mopo-
IYHOT IpaBa, PUMCKe OPOJMLIE M CPOLICTBA, a 3aTUM je o6pab)eHo OpadHo 1paso, patria potestas

14 Ocrare jeguuuie y cafpxajy cy: A.A no Azo, Babus no Bustum, Caduca no Custos iuris civilis, Yacm 5o uyeap
epahanckoe npasa, Damnare fo Dux, Ebrietas no Extraordinaria cognito, Fabiana actio o Futurus, Gaius
no I'y6umax npasa, Habere o Hypothecaria actio, Iacens, hereditas no M3zepuiere, Jamay, 1o Jycmunujarnosa
roouguxavyuja, Kaoyyumem po Keupumcko enacnuwmeo, Labeo, Marcus Antistius o Lyzae, Macedonianum,
Senatus consultum fo Mystica institutio, N.N go HyxHo nacnedno npaso, O6uuajro npaso go Ospxa, Pacta
no Puteolanus, Quadragesima litium go Quota litis, Ramnes go Rutilius Rufus, Publicus, Sabiniani o Synopsis
Basilicorum, lana no Illymmwa, Tabellio o Tysx6a, Yeo o Yacusarwe, Vacans o Vulnus, Xenia no Xenodochium,
3abnyoa no 3oxa, XKanba o XKpmea.

15 Romac, Rjecnik rimskog prava, 207.

16 Romac, Rje¢nik rimskog prava, 53.
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Capa Mumuh

1 crapaterbctBo. CrmsapHo npaso je ferabHo obpabhero. Hakon yBona, atu cy mojaM 1 mofena
CTBApM, @ HAKOH Tora cy obpalern 1 paByHa, CBOjIHA, CIy)XbeHoCTH, eMuTesa u superficies,
Kao U 3aJI0)KHO IIPaBo. Y OKBUPY OOJIMIALMOHOT IIpaBa MOTY Ce YOUUTH YBOJ 1 IIPaBHM IIOC/IOBL,
3aTVM Ce TOBOPM 0 0O/IMTaI[IOHOM OfHOCY YOIIIITe Ko U 0 IojesuunM obmuranujama. CBaka of
OBIX Ce CacTOj! Off JORATHMX IIOJHAC/IOBA KOji1 asbe paspabyjy MaTepujy. Y OKBUpY Hac/IeTHOT
IIpaBa Ty Cy I0jaM 1 MCTOPUjCKY Pa3BOj HACTIEJHOT IPaBa, Kao 1 0CHOBY HacnehuBama. [lame,
HAaBOJIM Ce 3aKOHCKO, TeCTAMEHTAPHO ¥ HY>KHO HacnleDiBame, CTUIIabe HACTeNCTBA ¥ IPaBHN
TI0JI0>KAj HAC/IEAHNUKA, KA0 U IIOK/IOHM 3 CIIy4aj cMpTiL. Ipahancku nocmynax obpabyje mojam u
PasBOj IOCTYIIKA KA0 J1 OPraHU3aIVjy CYAOBA, TETMCAKIMOHY IIOCTYIIAK, GOPMY/IapHIU OCTYIAK
U eKCTPaOpAVHAPHM IIOCTYIIAK.

Ilpyru ieo Haje XpOHOJIOLIKY IIperiel; PUMCKe IIpaBHe UCTOpYje, OFHOCHO TOBOPM Ce O
TIepyoyy LMBUIHOT IIPaBa, XOHOPAPHOT IIPaBa, KIACHYHOT TIPaBa, TOCTKIACKYHOT IPaBa 1 PYUM-
CKO IIPaBO HAKOH JyCTMHMjaHa.

Tpehu meo cagpxu rpadmuke mpuKkase CpofCcTBa, M TO cognatio (KPBHO CPOACTBO) U
adfinitas (razémucko cpopctso). HaBenenn feo ca gogamyma ce kopuctuo Ha [IpaBHoM dakys-
TeTy y 3arpeby kao ypéeHux Pymckor mpasa.

4. 3AK’bYYHA PASMATPAIbA

Kako Hamycary 3ak/py4Ha pasMaTparma kojuM he ce omaTu 1uB/berbe, 104acT 1 3aXBaTHOCT,
HeKOMe KO je TOMMKO 3aiy>K1I0 POMaHUCTUKY U TPaBHY HAyKY YOIIIITE, EHIIMKIONE[MCTY PUMCKOT
npasa mpo¢. Auru Pomry?

Iberos 1e10KyIHM HACTAaBHO-HAYYHM Pajfi TOBOPU O HeMy U yMeCTO ibera. [lodes of
Jlamunckux npasnux uspexa, VIzsopa pumcxoe npasa, Pumckoz npasa, Pjeunuxa 1amuHckux
npasHux uspasa - Vademecum iuridicum, Ynnujanose Krouze pecyna, Munepse: Florilegium
sententiarum Latinarum - @nopuneeuja namunckux uspexa, Cenmenyuja J. Ilayna, 3axo-
Huka deanaecm nno4a, J[ycmunujanosux Mncmumyuyuja, na jo XanutanHux fena Dicta et
regulae iuris u Pjeunuxa pumckoe npasa.

Dicta et regulae iuris y xoMnosuuuju ca PjeuHuxom pumckoz npasa xao fa 3a0Kpyxyjy
Hay4uHU paj npodecopa Pomua. Ko rop ga xopucty oBa KanutajHa fena, 610 CTPYdmbaK Wi
JIauK, fo6yja IOTIIYHY CIUKY O PMMCKO]j ICTOPY)I 1 PYMCKOM IIPaBy. EHIIMK/IOIeNVjCKI IIPUCTYIT
omoryhaBa Tako HaaXkeme I0jMOBa, Kao ¥ TIOCTETIEHO, AN I CTIENjaTHo CTUIAlbe 3Hamba, Beh
IpeMa JKe/baMa YMTaoLa.

YiopensuM MeTozioM, aHanu3a omyca mpodecopa Pomira, cTap/beHa je y KOHTEKCT CIMYHE
nurepaType (OBfie ce MUC/IY Ha CTPAHy IUTEPATYPY, jep CIMYHOT IPUCTYIIA, HA jyTOCIOBEHCKIM
IIPOCTOPMMA, Hifje 61710) IITO je BOJIIO 3aK/byUKy CBPCTaBalba, IPBEHCTBEHO, Pjeutuka pumckoz
npaea y eHUVKIONeANjCKy mTeparypy. Tpeba, HapaBHO, MIMaTH Y BUAY Aa 110jaM eHIIMKIOIe N-
CTa 3 je[HOT HayYHMKA MMa JJAJIEKO IIMpe 3HAYEIbe Off eHIIMK/IONEMjCKOT IIPUCTYIIA IHCAIbY
jeTHOT HAYYHOT fiena.

O meMy 1 1eroBoM pajly MOK/ia Hajoolbe CBefjoue meroBe Komere Koje ¢y Ha Vicropujcko
TIPaBHOj cecuj ,,AHTe PoMalr” rosopun o meMy. Tafia TeK acCHCTEHTH, a cajja eMMHEHTHM pode-
copu v HayyHuIy, mpod. ip Hukona Mojosuh 1 mpo. ip Marganena Anocronosa- MapiaBencku,
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ca MHOTO eMOII}1ja, ! Y Haj/IeTIIIeM CBETITY, OIICAIIN Cy aHe Koje Cy MPOBOAMIN ca ca IpodecopoM
Pomuem Ha [IpaBroM daxynreTy y bama Jlymn rie je Takohe nmpegasao ocum [IpaBHor dakyntera
y 3arpe6y 1 Ocujexy. Ha ocHOBY B1X0BIX Ka3JBaba MOITIO Ce Ca3HAaTH Kakas je AHTe Pomary 610
KOJIETa, ajIi ¥ TIeJIATOT, M Ha KPajy YOBeK.

1 Ha xpajy, Moxa 6u Tpebarno fa pasMucIuMo o Bpahamwy umu yBobewy Pjeunuxa pum-
CK02 npasa Kao JOIIyHCKe IMTepaType 3a capafjaBarbe UCINTA U3 NpefMeTa Pumcko npaso.
3axsasbyjyhu moM mpodecopy, pod. ap Paubenosuhy, Beoma paHo, jol Kao CTyAEHT, MMana cam
IPUJIVKY JIa Ce YIIO3HAM Ca HayYHNUM olycoM npodecopa Pomija, 1orotoso ca Pjeannkom, koju je
Of] TaJja Moja 3Be3/la BOAM/ba IPWIMKOM Hay4yHOT paja. CMaTpaM Ja je TO Ly>HOCT CBUX Hac, fla
KpO3 IBeroBa Jiefia I Halll HayqHU paf, mpodecop Poma xusu.
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Sara Miti¢

ANTE ROMAC - ENCYCLOPEDIST OF ROMAN LAW

Sara Mitic¢"”
Faculty of Law, University of Nis

Summary: The work entitled “Ante Romac - encyclopedist of Roman law” should once again
point out and remind of the great Professor Ante Romac. His huge scientific work seems
to have found its best expression precisely in Dicta et regulae iuris, which was created in
collaboration with prof. Dragomir Stojéevié, and the Dictionary of Roman Law. Both works are
characterized by excellent systematicity. Also, these works are characterized by a lexicographic
and encyclopedic approach. Dicta et reguale iuris is a collection of legal rules, sayings and
definitions formulated in the Latin language starting from Roman, through the medieval and,
so to speak, modern lawyers. The dictionary of Roman law should provide readers with basic
explanations of the most important institutes of Roman law, the historical events associated
with them, and the economic, social and cultural institutions of ancient Rome. Both works
seem to round off the entire work of Professor Romac and will be indispensable literature for
experts and lawyers for a long time to come.

Keywords: Ante Romac, The dictionary of Roman law, Dicta et regulae iuris.

17 Teaching Assistant, Faculty of Law, University of Ni$, sara.mitic@prafak.ni.ac.rs
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BEPUOBA Y PUMCKOM IIPABY - KOPAK
KA BPAYHOCTMU NJIUN BPAK?!

Bykammnn Cranojrosuh’
IIpasnu paxynmem, Yuusepsumem y Beozpady

Cancemax: Pumcku 6pax ce Hajueushe depunuie Kao xermepocekcyanna, MOHO2AMHA 3ajeOHU-
Ua MyWKapya u deHe Koja ce 3acHua 607boM cynpyxcnuxa (affectio maritalis). ¥ sasucnocmu
00 UCMOpUjcKoz mpeHymka, Opyuimeenoz cmamyca u 06uudja cpedue, uecmo my je npem-
xo0una sepudba, kao obeharve MomKa u 0esojKe, Mo ject wUX0BUX nameppamunujaca, 0a
he y 6yoyhrnocmu 0ohiu 0o cknanarea 6paxa. CX00HO mome, PUMCKU 3aKOH00ABUU, NPABHU-
YU U UMnepamopu NPUNUCUBANY CY jOj PA3HOPOOHA CB0jCIEA U UMNIUKAYUje HA HUBOM
6yoyhux mnadenaya. Tpazom udeje o npubnUNABALLY NPABHOZ NOTIONKA]A BEPEHUKA U CYNPYIH(-
Huxa u3 I1I sexa npe Xpucma, npexo Hopmamuene denamuocmu Okmasujana Aseycma,
na cge 00 380. 200uHe, aymop HACMOju 0a CyOIUMUPA NOUMALA PUMCKUX 3AKOH00A6AUA U
jypucnpydenama, me 002080pu Ha numarve 04 i y ce y jedHoj 00 enoxa nazarckoz Puma
sepouba u 6pak noucmosehusanu, Kao u Koju cy 6unu ycnosu 0a 6u eepudba y pumckom
npasy npouzeoouna npasHo dejcmeo. Pao kopucmu je3auuxo, cucmemcKko u UCHOPUjCKO
mymauerve mexcmosa: D.22.5.5, D.23.1.7.1, D.23.1.11, D.23.1.16, D.23.2.14.4, D.23.2.45.
pr.u4,D.38.10.6. u 8, D.45.1.134. pr, D.47.10.1.9, D.48.9.1. u 3, C.5.4.1, Fr. Vat. 298. u 302.
U ucmopujcku memoo.

Kmyune peuu: Pumcxo npaso. bpax (matrimonium). Bepuoba (sponsalia). Lex Cincia. Lex
Iulia et Papia.

1. YBO/[,

Y pumckoM mpaBy 6pak Hutje 610 3akoHCKM ypebeH, naxo cy ce 3axreBanmm opehern ycmosu
KaKo 011 ce 3aCHOBa/Ia IIyHOBaXKHa OpayHa 3ajegHuLa (iustum matrimonium wnu iustae nuptiae).
To ce mpe cBera OfHOCK Ha MOCTOjakbe IIPaBa 3aK/bydera puMcKor 6paka (ius conubii), crapo-
CHe 71061, oficycTBa 6pavyHNUX cMeTHMU (Ha mpuMep, moctojehn 6pak MM KPBHO CPOACTBO), T€ ¥
HajpaHIjeM MepIOfY, TOCTOjaba CarMacHOCTH POIUTE/hA, ORHOCHO matepbamunjaca 6yayhux

1 UnaHax je JOHEKIIe U3MeHeH CeMIHAPCKI Pajl Ha JOKTOPCKUM CTyfujaMa, 6pamen 22. Gpebpyapa 2023. roguHe Ha
IIpaBHoM dakynTery YHuBepsutera y beorpapy.

2 Macrep npaBHUK, capafiHMK y HacTaBu Ha [IpaBHoM dakynrery Yuusepsurera y Beorpapy. vukasinstanojlovic@
gmail.com
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mmafeHana.* Of ycnoBa 3a sak/bydere 6paka Tpeba pasmikoaty Gopme y KojumMa ce Opak 3aKby-
YMBAO 1 KOjUIMA je Yje[HO JKeHa JTO0/Ia3uiIa Moj BIACT MYXa, TO jeCT mberoBor narepdammnmjaca
(manus). CrleicTBeHO, KOJIOKBIjaTHO MOXKEMO FOBOPUTI O II0CTOjaby TAKO3BAHOT Opaka ca MaHy-
coM (cum manu) 1 6paxa 6e3 manyca (sine manu). Paznuke mely mwuma ce orneajy y rome mro
ce TIPBU OI/IMKYje IocTojarbeM GopMu’ y KojiMa je JKeHa yjefHO CTynasa y 6padHy 3ajemHuy
¥ JIONasNIIa MOJ] BIIACT My>ka (meroBor marepdammmujaca). CynmpoTHoO, KapaKTepucTHKa bpaka
6e3 MaHyca je beroBa HedopMaHa IPaBHA MPUPOJIA, YMJUM 3aK/bydemheM KeHa Huje CTyIana y
arHATCKy NOPOJMILY CYIIPYTa, OFHOCHO aKo je Ipe CKIamnamwa Opaka Owia sui iuris, Huje rybuna
JIMYHY ¥ IMOBMHCKY CAMOCTA/THOCT.

Amarnorso pumckoM Opaxy, Hu Bepupda (ar. sponsalia) Huje 6una 3akoHCKY ypebeHa.
3axBaspyjyhu cagyBanuM oyromMuyma y AtndkuM Hohuma’ us fena De dote pyMCKOT jypUCIIpy/eH-
ta CepBuja Cymmuiuja Pyda, sHamo fa ce Bepunoda meby Pumpannma u JlaTiHMMa 3aK/by4uBaa
y dopmu cTunynanuje (sponsio), mro ce 3agpxano Kao npakca go CaBesHudkor para (91-88.
rofjyiHa IIpe HoBe epe).® Y rofnHaMa HaKOH Tora, Bepiji6a ce CBOAIIA Ha HepOPMaIaH, HEY TY>KUB
cropasyM o 6paxy, a pumMcku npaBHuk OnopentuH je y cBojum MHcTuTynmjama fedunuie kao
noroBop 1 o6octpano obehamwe na he y 6ygyhuoctu nohu o cxnanama 6paxa.”

Yaumajyhu y 00311p opraHcky IIOBe3aHOCT ycTaHOBa Opaka 1 Bepupde, ayTop y HaCTaBKy
paja Tpara 3a OAroOBOPOM Jia T Cy Bepup6a 1 6paK y je[fHOM Off Ilepyofia pasBoja PUMCKe ip)kaBe
1 mpaBa noucroBehnBanim, Kao 1 Koju ¢y 6umu ycimoBu fia 6u Bepuda y puMCKOM IIPaBy HpOK3-
BOJM/IA IIPABHO JI€jCTBO.

2. BEPMIJIBA KAO KBA3VIBPAYHI1 OJHOC

Jlako cy mopekIo, IpaBHa IPUPOfA U APYIITBeHA QYHKINMja Bepupbe ¥ apXandHOM M-
CKOM IIpaBy CIIOPHI, 3HAMO Jia Ce Off BpeMeHa pely0/uKe 3akbydnBana y GOpMy CTUITy/IALVje
U TO YIIaBHOM Mel)y IIpyIajHuIMa BUILET C/I0ja puMcKor ipyirsa. Kapaktepuctidso je u ga
ce HakoH I myHCKor para youaBajy IIOKyIlaju HOpMAaTUBHOT ypebera oBe yctaHoBe. Objallmbere
3a TO MOXXe OUTI JBOjaKO — I je Iocpeny 610 MOKYIIaj yuspinhuBarma M0/by/baHOT PUMCKOT
Mopaa 1 6paka W Cy pasnosu 61 IpakTidHe mpupoye. Vako cy ce 06a MOTIBa BepOBaTHO
TIpeINTaa, Ha 0CHOBY CauyBaHMX M3BOPA 3aK/bydyjeMO la PUMCKM IIPAaBHUIV HUCY IPM/IABAIN

3 Bup. Bumre Susan Treggiari, ,Consent to Roman Marriage: Some Aspects of Law and Reality“, Echos du monde

classique: Classical news and views vol. 26/1 (1982): 34-44.

4 IIpema Tajy, y HajcrapujeM IpaBy IOCTOjasie Cy TPYU HavMHa KOjIMa Ce Yje[HO CK/Ianao OpaK i 3acHUBAsA BIACT

Myxa (meroBor nareppamuinjaca) Haj xeHom: confarreatio, coemptio n usus (G. Inst. 1.110-115b). [Tommonuje

HABOJIY jOIII jefjaH, KOHKIyeHTaH, HA4MH 3aK/byderba Opaka mopeknoM u3 obudajuor npasa (deductio in domum

mariti), Koju ce cactojao y yBobemy sxene y myxxesmesy kyhy (D.23.2.5). Bepyje ce fa je ABryct cBojoM pedhopmom

Gpaka yKIHYo0 usus kao popMy 3ak/bydera 6paka. Jerome Carcopino, Daily Life in Ancient Rome. The People and

the City at the Height of the Empire (London: George Routledge And Sons, 1943), 93; Auznpeja Karanuesnuh, IIpem-
knacuunu ycnosu ysykanuje (beorpap: IlpaBun daxynrer Yuusepsurera y beorpapny, 2022), 37-47.

5 A.C. Gellius, NA 4.4.2-3.

6 Nikolaj A. Maskin, Istorija starog Rima (Beograd: Nau¢na knjiga, 2005), 219-223. A. C. Gellius, NA 4.4.4;D.23.1.2.
7 D.23.1.1. Florentinus libro tertio institutionum: Sponsalia sunt mentio et repromissio nuptiarum futurarum.
https://droitromain.univ-grenoble-alpes.fr/, mocnenmwu mpucryn 29. mapt 2023.
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BEJIMKY 3HA4aj BepuyOy, a HUIOIITO Ia CY IPaBHA [iejcTBa Bepuybe U3jefHAYaBAIN C OHUM Koje
IpousBOAY iustum matrimonium. Ca Ipyre cTpaHe, youaBa ce HaCTOjalbe PUMCKIX 3aKOHO-
ZaBala, IPaBHIKA 1 MMIIEpPaTopa fia Bepupbu fajy onpebheHa mpaBHa fiejcTBa CBOjcTBEHA Opaky.

2.1. Dona sponsalia

IIpBy 3aKoH Koju moMutbe Bepernke 61o je Lex Cincia de donationibus, mnebucuut us 204.
ropyHe pe Hobe epe. TeKcT 3aK0Ha 4mju Cy ieTIoBY cadyBanu y Fragmenta Vaticana, mpomucyje
KpYT ML KOj) ce U3y31Majy off 3abpae MehycoOHor fapuBama.® Takobe, 3akoH je orpannuno
IaBare MOK/IOHA IIpeKo ofpebheHor (HemosHaTor) M3HOCa. [JapoByt Cy OUIM [JO3BOLEHU CAMO Y
KOPUCT OMUCKUX CPOJHIKA U ofipe)eHnX npyBMIeroBanux mia (personae exceptae). Ilokmoxnu
JaTi MUMO OBOT 3aKoHa Hucy 6yt Huutasu (Lex Cinciae je 6uo lex imperfecta),’ anu je mokmo-
HOJaBal| MOTrao ca exceptio legis Cinciae obuty usBpliere fyropate mpecramuje. lloce6Hom
onpenboM ajiBokarTiMa je 3abpareHo a IpMMajy Harpajie Off CBOjMX K/IyjeHaTa Kao HaJJOKHa/y 3a
Tpy’KeHy poQecuoHanHy yCiyry. Y personae exceptae Criajian Cy MOK/TOHOJABUEBa BEPEHNIIa,
cympyra, pobariy 5o IeTor (1IecTor) CTeleHa, TaTpoH, ITHheHNK 1 jol Heka muia.'® ABrycTos Lex
Iulia de maritandis ordinibus 3abpauno je Mehyco6HO FapuBarme Cynpy>xHuka, a napesu Cenrtu-
muje Cesep u Kapakana cy 206. roguse (oratio Antonini) [emuMudHO yOIaXuu 0Bo mpaBuo.!

Hamnpen HaBezieHO 1asIo je HOBOJA ayTopuMa'? 3a TyMayere 110 KOMe je 3aKOH JJOHET KaKo
61 ce usjenHavny edexty 6paxa u Bepupbe. MehyTum, cMaTpaMo fia je Iocpeny HEITo cacBUM
CYIIPOTHO 1 J1a Ce ratio TOHOIIeba 3aKOHA HI Y KOM CIIy4ajy He MO>Ke CBeCTH Ha JKeJby 3aKOHOJaBLia
Za mouctoBeTy Bepupnby 1 6pax. Ha nan Bepupnbe, mpupebusaHo je Becebe Ha Koje Cy O3MBAHN
pobauy n npujare/su 6ynyhux mnajenarra, a CBeToHuje muiie fia je ABIYCT IpecTao a y4ecTByje
y OBUM CBEYaHOCTVMA HAKOH IITO je je[fHOM IpumiKoM 610 6adeH y Macy sBanuua.' Tor faHa
BpILIEHE CY pe/INT1jcKe llepeMOoHje U IIPU3UBANIN CY ce 60roBU fa Omarociose 6yayhe MiazeHe,
HAaKOH 4era je cefmna rosba kojy [muuje Crapuju'* Hasusa cena sponsalia.”® Tom mpumkom
BEepEHNUIN CY je[IHO IPYTo AapuBasm,'® a HOKIOHN Cy ce yoOudajeHo fenumu y iBe Kareropuje. ¥
IIPBY CIaJiajy apoBU CUMOOJIMYHE IIPUPOLie KOjIL CY fABAHY Kao U3Pa3 HAKJIOHOCTI 1 TIOLITO-
Bama, a KOjU ce HUCY Mopamy Bpahatu ako He fohe o 6paka; Tako Ha IpyUMep, BEPEHNK je Kao

8 Fr. Vat.298.u 302.

9 Ulp. Reg. pr. 1.

10 Adolf Berger, Encyclopedic Dictionary of Roman Law (Philadelphia:The American Philosophical Society, 1953),
549, 458.

11 Tako Ha mpuMep, )XeHa MOKe JapUBATHU CYIPYTa aKO MY Ljap AOZe/V TUTY/TY CEHATOPA U/IM BUTE3A UIV YIMHI CTIIY-
Hy novacr. [Topes Tora, Moxxe ce IaTyt IIOKJIOH 3a ciy4aj cMpTu (donatio mortis causa), IPUIHKOM PasBOia UK Y
cBpxy ocnobahama po6osa. Mumo Tora, cBy mokoHy usMely cynpyxHuka 61/ Cy HUIITAaBHU, AU je HICTOM HOPMOM
npepaBul)eHa BIX0Ba KOHBAMNALM]a, KO 6U TOK/TOHO/IABAL] TPEMIHYO TIpe IIOKTOHONPIMIA, A 3a HeTOBOT KUBOTA
TOK/IOH Hutje 6o omo3saH. Ulp. Reg. 7.1; P. Sent. 2.23.1-2; D.24.1.32. pr-3.

12 Tujana Teodunosuh, ,,Bepunba — oguoc obudaja u sakona”, (macmep pad, IlpaBun paxynrer YHuBepsutTera y
Beorpany, 2015), 9; Mapuja Virmarosuh, ,Sponsalia y pumckom npasy®, 36opruk Ilpasroz paxynmema y Huuty
LIV, (2009): 134.

13 Taj Ceronuje Tpanksui, JKusom u napasu dsanaecm pumckux yapesa (beorpan:/lepera, 2019), 116.

14 G. Plinius (Secundus), NH 9.117.

15 Carla Fayer, La vita familiare dei romani antichi (Roma:LErma Di Bretschneider, 2016), 105-106.

16 Ante Romac, Rimsko pravo (Zagreb:Narodne novine, 1981), 109.
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u3pas fobpe HaMepe 11 036M/BHOCTH Aa CTYIN Y Opak faBao npcred (annulus pronubus).” Ipyry
KaTeropujy 4nHe MOKJIOHN JATH Pafiu CKIanama 6paxa (adfinitatis contrahendae causa) xoju cy
ce Bpahanu ykomuxo ce 6pax He 3ax/byun.'® Maxo je moxoHopaBal — Kpusali 3a packuj epupoe,
ocrajao 6e3 0b6a MOKIOHA," Huje jacHO [a /N je IIPaBIIIO OFYBEK MOCTOjalo, TUM IIpe IITO Pasyu-
Ka n3Meby ABe KaTeropuje nokjIoHa Huje 6ya jacHa.® 360r Tora HaM ce YMHY BEPOBATHUM Jia CY
3axoHofaBL y I11 Beky mmpe HOBe epe CBPCTay BEpPEHIIKe y personae exceptae Kako 6u ce usber-
7a 3abpaHa 1aBarba MOKJIOHA ,,Behe“ BpefHOCTI MM [la BepeHNI[a He 61 ocTasa 6e3 mera ako 6u
BePeHNK Ipekpino garo obehame u ca exceptio legis Cinciae u3berao fa §i MOKIOH.

2.2. Delicta publica et privata contra sponsorum

Hapenuu kopak yuusbeH je ca Lex Pompeia de parricidiis 3 55. unu 52. TORMHe Ipe HOBe
epe. 3aKOH je KaXibaBao yOUCTBO: OLa WK Majke, fiefe win 6abe, Gpara umu cectpe, 6pata off
CTpUIIA WM yjaKa, CTPULIA MU YjaKa, TeTKE VI YjHE M BbeHOT CHHA, )KEHe WLV MY>Ka, BEpEHIIKa,
CBEKpa I CBEKPBe, 3eTa VIV CHAje, 09yXa, IOCUHKA IV IIACTOPKa, OCI0O0AUTE/bA TN OCTIO-
6opurerpke.”! Vako cy fena, yHyim, Mahexa 1 BepeHuIia N30CTaB/beH,”> MapiyjaH fofaje fa ce
IpeMa JiyXy 3aKoHa TyMaul Kao Jja ce HOpMa OfJHOCHU ¥ Ha UX,” Te []a BIXOB YOUI[a MOIexe
kasuu npema Lex Cornelia de sicariis et veneficis us 81. ropune mpe HoBe epe. Parricidium je
HajCTapyjyi jaBHN eTUKT (crimen) Koju caHKImoHumy Leges Regiae,* a koju ce KaxxibaBao cMphy.
Y moueTKy ce ogHOCKO Ha yOMUCTBO MaTepdammimjaca, 3aTuM Hajompkux pohaxa, a IOTOM cBa-
KOT C10OOIHOT Y0BeKa, jep Hyma kajke /ja ako HeKo HaMepHO y6uje cnobofHor YoBeka, Tpeba ra
KasHUTH Kao orey6uiry.”® 3axsapyjyhn MofiecTiHy 3HaMo fia ce aTMIIMYHA Ka3Ha 3a OIleyouIry
U3BpIIaBaJIa MICK/bY4MBO HAJ| OHUM KO yOuje ol1a, MajKy, fiefly M 6aby, oK ce 37I0YMH M3BPIIIeH

17 D.24.1.36.1. Y HajcTapuje BpeMe mpcTeH je 610 off rBoxkha 1 6e3 kaMeHa, a TeK KacHMje 0f] 3/71aTa ¥ BEPOBATHO Ca KaMe-
HoM. O614aj, a KaCHIje IPaBo apiCToOKpara u cnobogHO pohennx ga Hoce mpcreH (ius annuli aurei), HajBepoBaTHILje
je motekao op Erpypara nin I'pka (Sak70A106). PuM/baHu cy IpcTeH HOCUIM Ha YeTBPTOM IIPCTY JieBe pyke, a lemje
objammana nopeksno obudaja. Hanme, ucropuyap Annon nuime y ceom eny Mcmopuja Eeunma na cy Erunhanu
IPUIMKOM Celypama jemra (kvatoyal) OTKpUIN HePB KOjit BOJI Of TOT IPCTA 0 CPIia, I1a Ae/yje IPUTOFHO HOCHTI
mpcTeH 6l Ha TOM MeCTY — IPCTY KOjit je OBe3aH €a, KAKO Ce Y aHTHIIV BePOBAIIO, HajBaXKHU]IM OPTaHOM Y /bY/ACKOM
teny. A. C. Gellius, NA 10.10.1-2; William Smith, A Dictionary of Greek and Roman Antiquities (Boston: Little,
Brown, and Company, 1859), 95-97.

18 D.3.31.1;D.6.2.12. pr; D.12.4.8; D.23.3.8; D.24.1.5. pr; D.24.1.32.22; D.24.1.32.27; D.39.5.1; I3 D.23.5.4. Gaius libro
11 ad edictum provinciale suamo pa je Lex Iulia de fundo dotali (neo Lex Iulia de adulteriis coercendis) npomucao
J1a MyX He MOXKe OITepPeTUTH MK oTyhuTu MupasHy semby, a [aj gogaje a ofpes0y 3akona Tpeba TyMadnTH Kao fa
ce OIHOCH I Ha BepeHuKa. 319. ropyae KoHCTaHTIH je pomcao ia CBaKu MOKJIOH, ITa 1 OHaj n3Mel)y Bepenika, mopa
6utu 3aBeneH y jaBuu peructap (insinuatio) (C.Th.3.5.1).

19 P.Sent.2.19.10; Fr. Vat. 262.

20 Juddith Evans-Grubbs, ,Marrying and Its Documentation in Later Roman Law®, To Have and To Hold: Marrying
and Its Documentation in Western Christendom 400-1600, ed. P. L. Reynolds, J. Witte, (Cambridge: Cambridge
University Press, 2007), 65.

21 D.48.9.1.

22 Bruce Frier, Thomas A. J. McGinn, A Casebook on Roman Family Law (Oxford: Oxford University Press, 2004),
200.

23 D.48.9.3.

24 Plut. Rom.22.4.

25 Poena cullei ce cactojanma y mubatmy oneybuiie Koji 61 ce HAKOH TOTa 3alINBA0 ¥ KOKHU JJaK ca IICOM, 3MIjOM,
MajMyHOM ¥ KOKOIIKOM / IIeT/IOM ¥ 6aItao y Mope uu AusmbuM ssepuma (D.48.9.9. pr).
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IpeMa APYTUM CPOHUIIMMA KaXKEbaBao [0 0014ajy Ipefjaka, TO jecT CMPTHOM Ka3HOM M KPTBO-
BameM 6orosuma.”® Ca gpyre cTpane, youcrso (homicidium) ce npema lex Cornelia kaxxmwaBaino
IIPOTOHOM Ha 0CTPBO 1 KoH(ucKanujoM nmosuHe. O6uyaj je 610 fa ce uia HyDKer panra danajy
3BepUMa, a OHe BIUILIET, IPOrOHe Ha 0CTPBO.>

Kapia je pe4 o mpuBaTHUM JENMKTUMA, BEPEHNK je IIpeMa Y/IIMjaHy MOTao MOJHETH actio
iniuriarum 360r yBpene 4actu (iniuria) IpoOTUB CBAKOTA KO OK/IEBETA IETOBY BEPEHULLY, jep
Ce CMaTpao fia je yBpe[uo wera miyHo.”® BepeHniia wnn iweH natepdaMmijac HUCY MMau TO
npaso. CTude ce yTUCAK fia je Y TPBOM II/IAHY 3aIUTHUTA YITIefla X YacTy MYIIKAPIIA, a He yCTaHOBe
Bepupbe um Bepenure.”

2.3. Lex Iulia et Papia30

Cmatpamo J1a je OHO IITO je 0 Cajia HaBe[eHO aICOTYTHO HETOBO/bHO KAKO OMCMO TBPHH-
JIVL [ CY PUMCKI 3aKOHOAABLIN M IPaBHULN u3jegHaqnn BepuaOy u 6pak. [IpoMere y monMarmy
Bepupbe 1 pasyor yuBpiuhyBama BEHOT APYIITBEHOr 3HAYaja MOXKE Ce TPAXUTH y TPIEBUTOM
IOKYILIajy PUMCKe KOH3epBaTHBHE e/iTe [a OfOpaHyt IOCPHY/IN PUMCKI MOPAJI, TOPOAHILY, 6pak
u HaranureT. [Ipema Xopauujy: Cmonehe nyHo nopoka okama Hajnpe 6pax, Hapawmaje u
nopoduuHu xueom, a Hecpeha nomekna us 060z uzsopa (pama) pawupu ce Ha omaybumy
U Hapoo; 8pso mnada desojka pado yuu Jorcke uepe u seh cada ce sexcba y wy6asHUM 6euld-
MUHAMA U MUCTIU 00 paroe demurbcmea Ha 6myory wy6as.> Takobe, CBeTonuje Genexu fa je
Haponuu TpubyH Xensuje LiHa usjaBuo npep cBegonuMa Kaxo je mo IlesapeBoM Hamory cacra-
BIO TEKCT 3aKOHA II0 KOME My Ce 103BO/baBa 1a 0)KEHI OITI0 KOjy SKeHy 1 Ia Ce SKeHMU KOMIKO TOf
ITyTa eI, YKOIIKO je 1o liberorum quaerendorum causa.”> Hapepuu kopak y umpy apupma-
1uje Bepude yUMbeH je TpUeceTak FOAMHA KacHIje YyBeHM ABTycToBUM leges caducariae.”

26 D.48.9.9.1.

27 D.48.8.3.5.

28 D.47.10.1.9; D.47.10.15.24. O unjypuju sup. suute Auppeja Karanuesuh, ,Senatus consulta de iniuriis®, IIpasxa

mpaouyuja u unmezpamusnu npovecu 1,(2020):327-339; Annpeja Karanuesuh, ,,Lex Cornelia de iniuriis, IIpaso

y pynkyuju passoja opyuimea 1, (2019):195-208; Auppeja Karanuesnh, ,Actio iniuriarum protiv paterfamilijasa“,
IIpasHu #usom: nucm 3a npasna numarea u npaxcy 67/608 10, (2018):459-469; Auapeja Karanuesnuh, ,Ocmo-
6Gobeme of ogrosopHoCTH 32 UHjypujy", [oouuirwu 360pHuk padosa, Kocoscka Murposuua (2018): 97-110; Auppeja
Karanuesnuh, ,Iniuria alteri facta mperxmacuynor pumckor npasa‘, Ananu Ilpasnoe dpaxynmema y Beoepady 58/1,
(2010): 288-303.

29 Boudewijn Sirks, ,,Delicts“in The Cambridge Companion to Roman Law, ed. D. Johnston, (Cambridge: Cambridge

University Press, 2015), 255.

30 Lex Iulia et Papia je KoBaHMIIa 3 IIO3HOT KNACUYHOT IIPaBa KOjoM Cy e 0O3Ha4YaBasa TPY 3aKOHa JOHETa y BpeMe

Oxrasujana Asrycra: Lex Iulia de maritandis ordinibus, Lex Iulia de adulteriis coercendis u Lex Papia Poppaea

nuptialis (3aKOH 0 TOTOMCTBY U3 9. TofjIHe, Ha3BaH 1o KoHsynuma Mapky [Tanujy Mytuny u Ksuury [Tomejy CexyH-
nycy, Hexerama 6es fete). Bua. Thomas A. J. McGinn, ,,Concubinage and the Lex Iulia on Adultery®, Transactions

of the American Philological Association 121/1991, (1991):341.

31 Ksunr Xopauuje ®nax, IJenokynua dena I. Ode I-1V (npeseo M. C. Aranacujesuh), (Kparyjesau: Hapogua

6ubmmorexa Byk Kapayuh, 2005), 126-127.

32 Tpauksui, JKueom u napasu deanaecm pumckux yapesd, 56.

33 O cB0joj 3aK0OHO#ABHOj pepopMu ABIyCT je pexao: JoHoulerem HOBUX 3AKOHA HA MOj NPUjednoe, MHO2e CAM

obuuaje npedaka noHoso yseo jep cy seh Hecmajanu y3 Hauem cmomwehy, a cam camy MHOZUM CIBAPUMA NOMOM-
cmey dao npumjepe koje mpeba ononawamu. Takohe, untao je y Cexary, a y Hapofy ImyTeM IIporaca mpernpudasao

roBope Ksunra Llenunuja Merena De prole augenda (,0 mosehamy moromcrsa“) us 131. rojuHe mpe HoBe epe i
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Lex Iulia de maritandis ordinibus n3 18. rogune mpe Xpucra, Ipommncyje fa ce HeXebe
u xeHe 6e3 MyxeBa (caelibes),* kao u maposu 6e3 fietie (0rbi), KaxxmbaBajy r[yOUTKOM IIpaBa Ha
CTUI[atbe 3a0CTABIITIHE TeCTAMEHTOM W jleratoM (incapacitas).” Ca gpyre cTpaHe, Ip>kaBa je
buHAHCHjCKY ITOMarajIa HoBoIledeHe MIafieHIle i popuTebe.* Kako ce y mpakcy 4ecTo AelaBano
Jia Cy MyLIKapI U3UTPaBay ofpefde OBOT 3aKOHA TAKO IITO CY AYTO OCTAja/y y BEPEHIYKOM
CTaTyCy ca Ma/loNeTHNM JeBOjuNIlaMa MM MeHallil BepeHMIle, IPUHIIEIIC je 61o npunyhen ga
pearyje: peiBI/iEO je a ce 6pak MOpao 3aK/bYUNUTH Y POKY Off iBe TO[IHE Of AaHa Bepupoe, fa
[IeBOjKa JICIIOf fieceT TOVHA )XMBOTA He MOXKe OUTH BepeHa® 11 OrpaHNdMo IpaBo Ha pa3Bom.™
Onpenbe o n3MeHama 1 orryHaMa 3akoHa Hasopu Jlynuje Kacuje Juon y Historia Romana, nox
CeToHyje e fja je ABIYCT caMO CKPATIO IIEPUOJ BepeHIIKOr cTaTyca.”® [Ipomc 0 MuHMMAaTHIX

[Iy6nuja Pyrunuja Pydpa De modo aedificiorum (,,0 orpanndemuma rpahesuna“) u3 oko 127. rojjiHe mpe HoBe epe,
a Ha TO ce BePOBATHO OAHOCH n3pas exempla maiorum exolescentia. Octavianus Augustus, Res gestae divi Augusti

(priredio i preveo R. Matijasi¢), (Zagreb:Latina et Graeca, 2007), 23, 64.

34 Lex Papia Poppaea nuptialis us 9. rogune usmely ocranor npensuba fa cBu MyIkapiu of fBajiecet nere 10
1Ie3fieceTe, a CBe JKeHe Off iBajieceTe 0 mejieceTe rofiHe Mopajy 61t y 6paky. Ako He 6y 6un y 6paKy uim uManmm

Jle1ly HAKOH HaBpIIIeHe Ies3JieceTe, TO ject nefjecere roaune, SC Perniciano npensuba a n ony Tpre cank1uje mo lex
Iulia et Papia - »wuxoBa MMOBIHA 0CTaje 6e3 HacmenHuKa (caduca), OfHOCHO Off BpeMeHa liapa AHTOHMHA, IIPUIaja
ApxaBHOj Omarajun (fiscus). Ulp. Reg. 16.1. 1 3; 17.2.

35 G. Inst. 2.207, 286. n 286a. IIpema T'ajeBoM cBeoUery 3HAMO fia je ABrycT yOrmaximo ose mpormuce ca lex Papia

Poppaea nuptialis na 3a6pany npuMarba MoIOBIHE 3a0CTABIITIHE TeCTAMEHTOM VIV IETaToM, au i osehao Harpagy
noTkasuBaunMa (delatores) Koju cy ce cTapasu o IpUMeEHY 3aKOHA ¥ OfIPEJIHO fja )KeHe HAKOH CMPTH MYJKa JiBe TOfINHe
He MOTy CTYIUTH y 6PpaK, OHOCHO OCAMHAECT Mecellu HaKoH pa3Bojia 6paxa. Lex Iulia de maritandis ordinibus je
npensubhao pok op roguny, To ject mect Mecenn. Emunuja Crankosuh, Cphan Brageruh, ,, ABrycrosa pedpopma b6paka
u nopopnue, Cpncka nonumudxa mucao 4/2018, XXV/62, (2018): 358-359. 5. rognue ABrycr je foneo Lex Iulia de

vicesima hereditatum KojuM je HAMETHYO [Ope3 Y BUCHHM Off 5% OJf BpeHOCTI 3a0CTAaBIITHHE HacmeleHe Tecra-
MeHTOM (Vicesima hereditatium) koju je uurao y GoHj 3a MCIIATy BOjHUX NeH3uja (aerarium militare). On nnahamwa
opesa G Cy U3y3eTy MOKOjHUKOBY Oucku pobatu: fepa, 6aba, poguresb, fewa, yHyuu, 6pahe u cecrpe, amn ce
He Moxke ca curypHomhy pehn fa mu n werosa yosuia. lapgaep nmpermocrasba ja jecte. Jane Gardner, ,,Nearest and

Dearest: Liability to Inheritance Tax in Roman Families“ in Childhood, Class and Kin in the Roman World, ed. S.
Dixon (London:Routledge, 2001), 205.

36 L. C. Dio, HR 54.16.1. Takobe, ABrycT je mpefBusieo 3aKOHCKO paBo HacehiBama MpeMUHYIOr CYMpY>KHIKA Y
BIICUHY Off jefiHe AeceTuHe 3aocTaBuITiHe (decimae), T0 jecT ¥5 YKONMUKO MMajy 3ajefHIUKY fielly, Kao ¥ IpaBo yH0-
BIYKOT Y>KUTKA HA Y5 MMOBIHE TIOKOJHOT CYIIPyTa MM CYIpyTe ako cy 6umu y 6paxy 6es nrene. Ulp. Reg. 15.1-3.

37 Iloctoje 6pojHN MpUMePHM KOji yKa3yjy Ha CyIpOTHO: ABTYCT je Bepro pobaxy Ilomnonnja Atuka, Buncanujy
Arpununy, Koja je uMasna FOLMHY aHa, 1 CBOT ocuHKa Tubepuja, 6yayher mapa, koju je Tafa MMao ceaM rOfUHA;

UCTH BIIafiap Bepuo je cBojy hepky Jymujy 3a cuna Mapka Autonuja, Mapka AHTOHMja AHTIIIA, Kafja je MMajia OKo iBe
ropue. Takohe, Mapko AHTOHUje Bepuo je cBOjy ABoropuuImy hepky 3a Jynuja Jlomniuja Axenobap6a, Heporosor
meny. Jennorogummba Okrasuja, Knaygujesa u Mecanuunua hepka, Bepena je 3a Mapka Jynuja Cunana TopkBata; 10
Gpaka Huje JOLIIO, jep je eBOjKa, Kajia je uMaJia ieBeT roguna 6uia obehana gsanaecroropuimem Hepony. Vcro
je 6umo u ca pevannma. Tako je, Ha mpumep, Tporofuiy Knayanje Mapriern, OxraBujus cuna n ABrycros cectpuh,
BepeH 3a hepky Cekcra [Tommneja. C. Nepote, De viris illustribus. Atticus 19.4; Tpauksur, JKusom u napasu dséana-
ecm pumckux yapesa, 121, 153-154, 253; L.C. Dio, HR 48.38.3, 48.54.4, 60.5.7; P. C. Tacitus, Annales 12.3.2,12.9.1-2;

Jane Gardner, Women in Roman Law and Society (Bloomington Indianapolis: Indiana University Press, 1986), 45.

38 Tpauksun, JKusom u Hapasu dsanaecm pumckux yapesa, 105; L.C. Dio, HR 54.16.7. Huje cacBum jacHo mTa
HozipasyMeBa OrpaHuyaBame MpaBa Ha pasBoy. Moryhe je a ce MUCINIIO Ha IIPaBUIIO Koje je yBeO IIPUMHIIEIC fia ce
PasBoJ MOPa M3BPIINTI IIPEJ CeflaM IYHOIETHUX puMcKuxX rpahana. ¥ cynporaom je 6mo Humras. John Crook, ,Law
and Life of Rome® in Aspects of Greek and Roman Life, ed. H. H. Scullard (Ithaca: Cornell University. Press, 1967),
106.

39 Tpanksun, JKueom u napasu dsarndaecm pumckux uapesa, 105. Kapkonuno HaBogu fia je ABrycT sabpanuo
packupame Bepuzbe, nako y cnefehoj pedennin femMantyje cebe Kaja Kaxke a ABI'yCT HUKaJia Htje MIMao HaMepy fia
cipeun passojie. Ayrop ce nosusa Ha [[uona (L. C. Dio, HR 54.16.7) u Cetonuja (I. C. Tpanksun, 105), mako oHu Hu

174



Conference proceedings / Zbornik radova / 36opaux pagosa

JleceT TOfMHa 3a Bepuiby He HABOMM HUjeflaH jypPUCIIPYAEHT, a 00aBe3y 3aK/byuerba 6paka y poKy
off iBe rofguHe momube tek Koncrantun.

BeposarHo Hajsehu nckopax oj HedpopmaIHOT CrIopasyMa, Kakas je 61ra Bepuaba, Ka mpiu-
3HATOM IIPeOPATHOM CTATYCY, CBAKAKO je ABrycToBa 3aciyra.*' Hamwme, OH je BepeHIKe I BUXOBe
ponuTesbe YBPCTUO Y Ta30MHCKe CPOfHIKe (affinitas). YmjaH muiue a Cy IOJ TEPMUHUMA ,,3€T
1 ,,CHaja” yBPILITEHN BEPEHNIIN, Te Ia MY Ce YMHIU U Jla Cy POAUTEIbY BepeHnKa 0byxsaheHu TepMu-
HIMa ,,cBeKap” 1 ,,cBekpBa”.* [IaBie Kaxxe Aa ce MyIIKapal Hifje MOTa0o OKEHUTI MajKoM OyBIIIe
BepeHILle, jep ce cMaTpa fia My je 6wta taurra,* a [TomnoHuje a HeKo oCTaje CBekap, CBEKpBa,
3eT WM CHaja off TpeHyTKa Bepupabe.* HamocnmeTky, [aj Ham ipeHocu f1a je ABTyCT IpeBuieo fa
3€T WV TaCT He MOTy GUTH IPUMOpAHN fja CBefj0Ue jeflaH IPOTUB APYIOL, Te A ¥ 3€Ta CIaja 1
BepeHuk hepke, a y TacTa BepeHUKOB orai.*

Bes 063upa Ha Hamper HaBeneHo, Lex Iulia de maritandis ordinibus jacHo kaxe fa ce 6pax
1 Bepuji0a He MOTY TIOMCTOBETUTH, TO jeCT fia Cy AejcTBa Opaka u Bepuabde pasmuuta. [loctoju
opep6a xoja mpeBmha f1a, ako je ocnobohenniza 6ua yaaTa 3a CBOr aTpOHa, He MOXKE 3aK/bYIUTH
Hpyru 6pak 6e3 mHEroBor IPUCTAHKA, JOK Ce Y HACTABKY UCTITYe A IPOIIIC He BaXXI 3 BEPEHIILY,
Te J1a aKo je ocnmoboheHniia 61ia BepeHa 3a CBOTI TAaTPOHA MMa IIPaBo jia ce yaa (Hajipe Bepu) 3a
IPYyrora, 4aK Maxo ce OH M3PUINTO HpoTBIL.*® [[aBse mulie 11 ja aKo HeKo 06aB/ba GYHKIU]Y y
IIPOBUHIIUjH, HE MOXeE Ce 0XKEHITH SKEHOM KOja je TaMo pol)eHa My TaMo SKMBU, Al Ce MOXKe C
BOM BepuTIL;Y aKo Ce BepUO BboMe IIpe CTyNama Ha GYHKINjY, bpak ce Morao sakbyunti.*® Victo
TaKo, II03HATO je a PUMCKM BOJHUIIM Y aKTUBHO]j CIIy)XOU HUCY UManu ius conubii go (oTmpu-
muke) 200. roguee. CrymameM cynpyra y BojHy cryx0y 6pak ce HOHMIITABAO ipso iute, Te ga 6u
¢uHrnpany 6padHy 3ajefHNUIY U CadyBaI MIPa3 y OKBUPY IOPOANMILIE, GUBIIN CYIPY>KHUIL CY
3aK/by4mBamy Bepupoy.*

Lex Iulia de adulteriis coercendis us 18. vy 17. roguHe Ipe HOBe epe je 3aKOH KOjIM ce
PMMCKa Ap)KaBa 110 MPBM MyT YIYCTUIA Y CAHKI[MOHNCAbe TOPOJUIHNUX OFHOCA U CEKCYaTHOT
MOpara, IIpe CBera mpesbybe, 0 4eMy ce 10 Tafja MCK/bYInBO cTapaia mopopuua.”® Kopenu sakoH-
CKOT pery/incama Ipebyde, KaKo ce PETIOCTAB/bA, CEXY [I0 BpeMeHa IPBOT PUMCKOT Kpasba Kojit
je IpeABM/e0 Aa My MOXe YOITI JKeHy YKOIKO je 3aTeKHe Ca IPYTUM MYIIKApIIeM W [ujaHy,”
mro npema Ayny lenmujy norsphyje Karon Crapuju y De dote.”* HajcTapuju nsBopu He cBefio-

Ha je[[HOM MeCTy He HaBojie Jia je To ABryct nponucao. Carcopino, Daily Life in Ancient Rome. The People and the
City at the Height of the Empire, 111.

40 C.Th.3.5.4.m5.

41 Mila Jovanovi¢, ,Avgustovo bra¢no zakonodavstvo (kadukarni zakoni)”, (doktorska disertacija, Pravni fakultet
Univerziteta u Beogradu, 1994), 87.

42 D.38.10.6.

43 D.23.2.14.4.

44 D.38.10.8.

45 D.22.5.5.

46 D.23.2.45.pr.m4.

47 D.23.2.38; P. Sent. 2.19.10.

48 P. Sent.2.19.11.

49 Robert Fink, ,The Sponsalia of a Classiarius: A Reinterpretation of P. Mich. Inv. 4703, Transactions and Proceedings
of the American Philological Association 72, (1941): 109-124.

50 Craukosuh, Brageruh, ,ABrycrosa pedopma 6paka u mopoputie”, 362.

51 L.C. Dio, HR 2.25.6.

52 A. C. Gellius, NA 10.23.4-5.
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Ye JIa je My)X TpIleo CaHKINjy 360r mpebybe, a jerHa HopMa Koja ce mpumcyje Hymu morma 61

ykasuBary Ha To. MelyyTim, Kao 11 y IpeTXOHOM CIIy4ajy, CAHKIIM]Y, OBOT [Ty Ta CAKpaJIHe IPUPOJIE,
HIOHOBO je cHocuta sxxeHa: ITpunexcruya (paelex) nexa e domuue JyHOHUM HPMBEHUK; AKO 2a

domakHe Hexa pacnemene Koce ipmeyje JyHoHu scencko jasrve.> [Ipyro normasbe JynujeBor

3aKo0Ha 0 Ipejbybama mpenBuba, u3Mehy ocranor, ja orar Moxe youru hepky u mweHor bybaBHUKa,
aKO MX YXBaTH Y CBOjOj MM 3€TOB/beBOj Kyhir,™ a My Moxke yOUTU Ipe/byOHMKe aKO je ped 0

nHbaMHIM 0co6aMa, IPOCTUTYTKaMa, po6oBUMa 1 0cnoboheHNIINMa, AT He U CYIIPYTY,> au U

[a My>Xa Kojit youje Cympyry 1 eHor /bybaBHuKa Tpeba Oaxke KasHUTH, jep ce paju o yOucTBy
Ha Max 1M3a3BaHUM ,,0lpaBaHoM “ yBpenioM yacTiu.”® Kako 6u moBpartuo cjaj puMcke mopopuiie

U3 BpeMeHa pely6uke, ABIyCT je yBpcTuo npesy6y Meby delicta publica u ycranoBmo cTamun

jaBHY CYJ KOjH je CyAMo 3a KpMBIYHA fiena pesbybe (quaestio perpetua de adulteriis);” moctymax

TIpef; OBUM CY/IOM je 0110 XUTaH I HHje TPIIeo ofIarame.* 3a mpesbyOHIKe, 3aKOH IPOINCYje Cre-
nehe cankiyje: xene ocyhene s6or mpebybe KakmbaBaHe Cy KOHPUCKALM]OM IOIOBJHE MIPa3He

IMOBIHe, TpehiHe ocTaze MMOBIHE 1 M3THAHCTBOM Ha OCTPBO; MYXX IIPe/byOHIK KaKIbaBaH je

KOH(ICKAI1joM IO/IOBIHE MMOBIHE I TPOTOHOM Ha 0CTPBO.”” 3HayajHO je ucTahi a 0Baj 3aKOH

Huje npenBubhao 1a BepeHNK WIM BepeHNUIa MOTY YIMHNUTY IpesbyOy. [TannHujan cMatpa ia Bepe-
HMIIA He MOXKe OMTH ONTYXKeHa 3a IpeJby 0y aKo jy je oTal) yAao 3a Jpyrora, Te ia 61 CyIpoTHO 6110
HesaberexxeH pecefaH, anyaupajyhu Ha pasmuke usmely Bepupbe 1 6paxa.®® Baxemwe ABrycro-
BOT 3aKOHa 0 TIpe/bybama MpOILINpEHO je Ha BepeHuke foHoieweM Constitutio Divi Severus et
Antoninus,® jep cy napeBu cMaTpami fa ce TUM YMHOM HapyILIaBa el MHCTUTYIHje Opaka, a
He BepujOe. BepeHuk je MOrao KpMBIUYHO I TOHY NIPe/bYOHMULLY, au He U Jia je youje.*

53 BepoBaio ce 1a 6oruiba JyHOHa — 3aLITUTHNUIIA YAATUX XKeHA, OpaKa i IOPOANULe, yBOLM HeBecTy y Kyhy u momaxe
Majipi Ha opobajy, oK je paelex Ouma HedacHa ¥ He[OCTOjHA JKeHa KOja Hije CMeJta [la JoTaKHe XPTBEHMK YaCHIUX
xeHa. I[To ceemy cynehm, repmus paelex (méAdaé / maddakic) je 6uo BumesHagan n ynyhusao Ha pasmdnre ofHoce,
IPEBACXOJIHO CEKCYaHy Be3y KeHe Ca 0KeIbeHUM (HEeOKeIbeHM) MYIIKapIieM — HaTOXXHUI[A, /byOaBHNUIIA, KOHKYOM-
Ha, He3KOHNTA XKeHa, [PyTa JKeHa Y3 3aKOHUTY XKeHy, i cimdHo. [Ipema Tenujy, 10 je konKy6uHa, nHbaMHa 0coba Koja
VB Y KOHKYOMHATY ca 4OBEKOM IO} YMjUM MAHYCOM M/IY MAaHIMIINjYMOM Ce Ha/lasy Ipyra eHa Kao cymnpyra. A. C.
Gellius, NA 4.3.3; Muna Josarosuh, ,Ilonoxaj xeHe y HajcTapujeM piMCKOM TpaBy , (Mazucmapcku pao, llpasun
dakynrer Yausepsutera y beorpany, 1984), 47-48.

54 P.Sent.2.26.1.

55 P.Sent.2.26.4.

56 P.Sent.2.26.5.

57 Craukosuh, Brageruh, ,ABrycrosa pedopma 6paxa u mopopuiie”, 362-363.

58 P.Sent.2.26.17. O cyay ¥ IOCTYIKY foKasuBamwa npebyoe uj. Paul J. du Plessis, ,Proving adultery” in Marriage
and Family Property, ed. G. Thiir, S. Avramovi¢, A. Katancevi¢ (Belgrade:Faculty of Law University of Belgrade, 2015),
37-46.

59 P.Sent.2.26.14.

60 D.48.5.12.7.

61 D.48.5.14.3.u 8.

62 P.Coll. 4.6.1.
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3. YC/IIOBI 3A 3AK/bYYEIBE BEPUJBE

3.1. IlosuTuBHM yCIOBU

IIpBu ycroB 3a 3aK/byuerbe Bepupioe je cnobofHO u3pakeHa Bojba 00e cTpaHe, 6110 Hero-
cpefHo, 611710 TOCpeHo IpeKo cBojux narepbamummjaca.*® Hajcrapuju momeH cnobofHo n3paxeHe
BOJbe Ka0 YC/I0BA 3a 3aK/byderbe Bepube moride of Cansuja Jymujana. Haxanoct, o panujum mepu-
OfMMa HeMaMo IIVICAHVX TParoBa, Te He MO>KeMo ca curypHoruhy pehu fga i 6u e 1o patria
potestas MOTTIO ia ce OTTTYIIN O 3aXTeB CBOT MaTepdaMIIjaca M He IIpIUCTaHe Ha Bepuaoy. Ilo
cBeMy cynehu, onrosop je Heratusas.® Hanme, [laBne nurtupa Jymmjana Koju muiie o OCTOjamby
IIpeTIoCTaB/beHe carmacHocTu hepke mop Bramhy 3a ckimaname Bepupbe, CBe JOTIE JOK HUIe
M3PUYUTO He IIPOTECTYje MPOTUB TOTa;*® CTaB je Y KOHTPAAUKTOPHOCTHU Ca MUILIbEHEM OBOT
IIpaBHNKA Koje Hanmasumo y Jurecrama (D.23.1.11), mpema kome u hepka mop oueBoM Bamhy
Mopa JaTy M3pUYNTI IPUCTaHAK Jia Oyze BepeHa 3a ogpehenor mymkapia. O peTnocTaBbeHoj
CarJacHOCTY MNIIe ¥ YIIINjaH, Te 3ay3uMa ICTy mo3unujy kao u Ilasne (Jynujan?), HaBonehn na
JieBOjKa 3aIIpaBO MOXKE OTIOHMPATH CBOM MaTepdaMuInjacy caMo aKo joj 3a BepeHuka ofabepe
»HETIPUKIA[IHOT MYIIKapIia JIOUINX MaHUpa 1 KapakTepHux ocobuHa.* ITo ceemy cynehu, Huje
ce MHOTO MapuyIo 32 BO/bY JIeBOjKe, ITa YaK U Kajia je OHa OVIa sui iuris, To ce Hajoo/be BULM Ha
npumepy Koncturynuje Cenrumuja Cesepa s 199. ronyue. Haume, y KOHKpeTHOM CIy4dajy MajKa,
pobanuy 1 TyTOp He MOry a ce carzace OKO ajjeKBaTHOT IIPOCL{a, Te ce 360r Tora o6pahajy mapy xoju
onnyuyje fa he moxpajuncky HaMmecHVK pemnTy criop. Hut Ifap Hu opopmia He y3uMajy y 063up
Bo/by Oynyhe BepeHuie, HUTI cMaTpajy Aa je peba koucynrosaru!®’ Kana je pey o filio familia, na
OCHOBY CTaBOBA KJTACHYHX IPaBHIUKA, HeMa AMTIeMe [ Ce 3aXTeBa0 HheroB U3PIUNTY PUCTAaHAK.®

Buro fa ce carmacHocT 6ynyhux BepeHnka TyMady Kao M3pMUNTa U3jaBa BOJbe WM HeCy-
IPOTCTaB/bakbe BO/bY IaTepdaMiimjaca (MOru 61CMO ce ¢ IPaBOM 3alIUTATI, HA OCHOBY HalIpe
HaBeJIeHOT, YeMy TIPOTUB/bete Kafa he y cBakoM cry4ajy o Bepupbe gohu, ocum axo je ped o
Kpajibe HEeTlOfeCHOj IIPINIIN), 3ACUTYPHO je Ja ce ca IIPOfiopoM ycTaHoBe bona fidesy ius civile
CMAaTpajIo HeYaCHNM 3aK/by4MBaTH Opak 1oj] IPeTHOM KasHe, TO jecT MPUCTajaTy Ha 6pak caMo
1ia 61 ce n36ero Kaxmasame. To ce mpoTexe U Ha Bepuaody:

D.45.1.134. pr. Paulus libro 15 responsorum: ... quia inhonestum visum est vinculo
poenae matrimonia obstringi sive futura sive iam contracta.”

Taxole, HejacHo je mTa ce feuraBano y cutyaruju kaja cut wivt hepka mop Braurhy >xenu ja
ce BepH, a marepdaMIImjac ce He Carnacy ¢ TUM WM MM 3abpaniyt. MapiujaH HaBojIY Ia IIOITIaB/be
Tpupecet net legis Iuliae mpensuba ga oHY KOjyi HEOIPABAAHO CIIPEYaBajy y/ajy Aelie Of BUXOBOM

63 D.23.1.7.1; D.23.1.11; D.23.1.13; marepdamunmjac je Morao gatu cariacHoct (o6eharu 1eBojKy) u TecTaMeHTOM
(D.50.5.7).

64 Fayer, La vita familiare dei romani antichi, 103.

65 D.23.1.7.1.

66 D.23.1.12.

67 C.5.4.1.

68 D.23.1.13.

69 ,The Roman Law Library ”, nocnepmu npuctyn 22. okro6ap 2022, https://droitromain.univ-grenoble-alpes.fr/
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Bramrhy Mory 61Ty IPUMOPAHH Off CTpaHe TPOKOH3Y/IA U YIIpaBHMKA TPOBUHIIMje 1A §ajy carmac-
HOCT 3a CK/Ianame 6paka. 3axsapyjyhm IlnayTy sHamo 3a cinyvaj mmapuha kora je otal Bepuo
3a JIeBOjKy KOjy He BO/IM M KOju IIPMCTaje fja Ta KasHe OOTOBYL, jep He XKeJu fia je y3Me 3a xeHy.”’
Vcro taxo, oHM Koju He XeJle ia yroBope 6pak, cMarpahe ce kao ia ra cnpedasajy.”! C Tum y
Be3lt, BepyjeMo Jia off BpeMeHa ABIycTa, aTepdamumjac Huje MOrao Of0MTH Jja A Car/IaCHOCT
7Ly oy Bramhy fa ckmomy Opax, any U Aa ce BepH, LUTO OAroBapa TPEH/Y cnab/bera yCTaHOBe
OYMHCKE BIACTIL.”

Kapa je ped o rogunama noTpe6HMM 3a Bepup0y, MoziecTHH Iiiie ja He OCTOj1 ofipehen
0poj rofiMHa Kao LITO je TO CIy4aj Kof Opaka, anvi Jja BEpEHMI MOPajy MMaTH BULLIE Off CeflaM TOfy-
Ha )KMBOTa, KaKo 611 61/ y CTamby Jja pasyMejy IoC/euIie IpaBHor nocna.” A contrario, [lasre
TBPAY Ja ce Bepupba Moxe ckiomuty usMelyy onpaciux (puberes), amv u Mehy netiom (impuberes).”

3.2. HeratusHu ycnoBu

Orpanndyera Koja ce OHOCe Ha CK/alame Bepujbe 00yxBarajy omuira mpaBuia Koja ce
OJIHOCE Ha IyONTaK [OC/IOBHE CIIOCOOHOCTI — YMOGOTHUIV He MOTY 3aK/byIUTH BEPUALY, A/l aKO
je jermHo oy muia 0607IeI0 HAKOH TOT'a, TO Hehe MMaTy peTPOaKTUBHO JjCTBO,” Kao U CreupudHe
3abpaHe Koje Cy yITTaBHOM KOpeJlaTUBHe ca IpempeKaMa 3a CTymname y 6pak. Tako Ha mpumep, Ha
ocHoBy Oratium divi Antonini et Commodi TyTop He MOXe y3eTI 3a BepeHUIy cBojy mtuhe-
HUL[Y, HUTH je MOXXe BEPUTIL 32 CBOT CHA® WIN YHYKA,”” OCHM aKo Huje ped o adultam uxorem
KOjy je OTall Bepuo 3a TYTOpA MM HAMEPABAO TO [ja YUMHIL VIV TAKO OPEANO TeCTAMEHTOM.
Taxobe, muua pasmuuuTor APYIITBEHOr CTaTyCca HUCY MOIJIA CTYIUTH y 6pak,”® Te ce Yimujan
INUTA I JIM VICTO BAXKM U 3a Bepuply. [ypuCIIPyIeHT He HAaBOMM O KOjUM KaTeropyjaMa ulia je
ped, a y HACTaBKY M3HOCH CTaB Jia ce 3a0paHa U3 orationis mpotexe 1 Ha Bepupaby: sponsalia in
his casibus ipso iure nullius esse (D.23.1.16). 3uamo fa je ca Lex Iulia de maritandis ordinibus
3abpamena Bepu6a u 6pak nsmeby mmia cenatopckor panra (illustres) (BUXOBYX CHHOBA, YHyKa
U IpayHyKa) 1 ocobolenniie, xeHe Koja ce caMa, TO jecT beH oTal] WK Majka, 6aBua roymad-
KJM II03MBOM 11 IpocTutyTKe (rmulieres famosae).*® Jpyra cnob6opHo poheHa nmuia HUCy Moria
Y3€TH 3a CYIPYTY MOABOAAYMILY, KeHY KOjy je ofiBOIay MY MOfIBOAAYMIA 0COOO/IIIIA U3 POTICTBA,

70 Plautus, Cis. 497.

71 D.23.2.19.

72 Bup. Bume Muna Joanosuh, ,,[Ja in Mapuujan cBefoun o 3noynorpebu npasa?”, 36opHux padosa IIpasHoz
paxynmema y Huuy XXXIV-XXXV, (1994-1995): 100-115.

73 D.23.1.14.

74 P.Sent. 2.19.1.

75 D.23.1.8.

76 D.23.1.15; D.23.2.60.5.

77 D.23.2.59.

78 D.23.2.36; D.23.2.66.

79 D.23.1.12.

80 Ulp. Reg 13.1; D.23.2.44. pr. ITocTojao je n3yserak: CCHATOP Ce MOTA0 OXEHUTH 0CTOOOHEHNIIOM YKOMHKO 33 TO
nobuje gossony of napa (D.23.2.31) unu npe crynama y 6pak usryou ppymrsenn craryc (D.23.2.27). llens naBopu
71a je 3abpaHa cknamama 6paka usmely cenaropa u ocno6ohenna norsphena u ca Lex Papia Poppaea nuptialis
(D.23.2.23), xao u ca Oratione divi Marci (D.23.2.16. pr). Vcto ce ogrocu n Ha 6pak usmely hepke, yHyke of cuxa
WM TIpayHYKe Off yHyKa ceHaTopa 1 ocrobohennka (D.23.2.44).
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XKeHY Koja je y KpMBUYHOM MOCTYIIKY un ofmykoM CeHata ocyhena 360r mpebybe, kao 1 oOHY Koja
ce 6aBu rrymMmoM.®! Ako 6y HaBefleHa Iia, YIPKOC 3aKOHCKO]j 3a0paHi, CTymuia y 6pak, He 6u
Mora Mehyco6Ho HumTa crunaTu mortis causa.** MehyTum, HejacHo je Ha Kojy Off T06pojaHNX
CUTYyalyja MUCTU YIIUjaH y KOHKpeTHOM mpumMepy (D.23.1.16).

Haparbe, cMaTpa ce a Bepuy6a Kao fja Huje 3aK/bydeHa ako IPeTXOAHN Opak Huje OKOHYaH.»
Kao mrto Hu fiBa 6paka He MOTy IIOCTOjaTu MCTOBpeMeHo (binae nuptiae), Tako He MOTY KOET3M1-
ctupaty Hu ABe Bepupbe (binae sponsaliae). [Ipetop je kao caHKLMjy mpeaBuaeo nHbaMujy 3a
HIIa Koja MOKYIIajy Aa 6yAy y ABa Gpaka MCTOBpEMEHO, a MICTO ce OTHOCUIO U Ha Bepuaby.* Ca
JIpyTe CTpaHe, 3a PasmyKy Off yAOBUIIE KOja CTYIM y 6pak Ipe UCTeKa ePUOfia KANOCTH (termpus
lugendi),®> Bepenua Hehe npeTprery nHpaMujy ako ce Bepi,™ jep mpema [IaBmy BepeHura Hema
00aBe3y ja 0Xa/m BepeHNKa,” MTo jolI jefHOM yKasyje Ha 3HauajHe pasuke usMeby 6paxa u
Bepupbe.

Harmocnetky, Bepupba ce Hije MOITIa 3aK/by4nTH usMely MyIIkaplia u BepeHumile bero-
BOT 0113, MaKO Y/IIIjaH Kake fa OHa Huje merosa Mahexa. Hu xkeHa He MO>ke OMTH BepeHa 3a oIja
npehanimer BepeHnka, ako My oHa Huje 6ua cHaja.*® 3a Pumpane je Takas ogHOC 610 incestum.®

4. 3AK/bYYAK

Y Hacrojamwy fa mpubmoke fejctBa Bepuade u 6paxa, puMCKY 3aKOHOJABIIN, IPAaBHULIN U
UMIIEPaTOPY OfPENVIIA CY:

1) naje nosBobeHO MehycoOHO apyBatbe BepeHMKa;

2) moce6HO KPUBIYHO fie/I0 3a YOUCTBO BepeHNUKA VIV BEPEHMIIE;

3) naBepeHNK MMa IPaBo Ha TYXKOY 13 MHjypuje 360T YBpene BepeHuie;

4) na cy BepeHULU U BUXOBY POJUTEbY Y Ta30MIHCKOM CPOJCTBY, Te ia Mory usbehu na
CBeJI0Y€ jeHU IPOTUB APYTUX;

5) [a BepeHWUIV MOTY YUMHUTY KPUBIYHO JETI0 Ipesbyoe;

6) Hu33abpaHa 3a CKIalame Bepuybe Koje ce IPeBaCXOTHO OFHOCE Ha [IOCTOjatbe Ta30MHCKOT
CPOJCTBA WV TYTOPCTBA, fpyTe Bepuade 1 pasiyke y APYLITBEHOM CTATyCy IUIIA.

81 Ulp. Reg. 13.2.

82 Ulp. Reg. 16.2.

83 C.5.3.5.

84 D.3.2.1.

85 Ilepuop XajoCTH je IPETXOJHO CMAaTPaH MOPATHOM 06aBe3oM IpexuBenor 6padnor gpyra. Kacuuje je cysximo
KaKo He O JJOIIIO IO CyMIbe Y O4MHCTBO ieTeta (turbatio sanguinis).

86 D.3.2.10.

87 D.3.2.9.

88 D.23.2.12.1.

89 IlaBye muie 1a ako je ped o ey pofockBpHyha, Mylkapary ce KaXkKibaba IIPOTOHOM Ha OCTPBO, a KEHI Ce OIIPaIITa,
anmu camo ako Huje ob6yxsahero Jynujesum sakonom o npemy6u (P. Sent. 2.26.15). Ysumajyhu y 063up HaBojie oBor
jypucnpynenta, ano Ou ce 3aK/byYnTH [la BePEHNIIA Y KOHKPETHOM C/Iy4ajy Hitje TpIieia HUKaKBY CAaHKINjy?
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OI[ TIO3UTUBHUX YC/IOBA KOjI/[ Cy C€ 3aXTe€Ba/N 3a Ib€H HaCTaHaK, Y IIPBU I/IaH 1/1361/1ja BO/ba

6ynyhux MaseHaria, To ject BUXOBOT Iatepdamiijaca, fOK je xxeHa alieni iuris MOTIa OFOUTH

za 6yfie BepeHa, ICK/bYY)BO YKOJIMKO Ce PafMIo O Kpajibe HeIPUKIaJHOM MYIIKApIy; ca fpyre

CTpaHe, MyIIKapaIl je Morao of6uTy Bepusoy. Kaza je peq 0 MMHIMaTHIM TOAMHAMA TOTPEOHIM
3a Bepuzby, Mehy jypucrpyneHTIMa He TIOCTOjI communis opinio.

Ypkoc HaBeIleHOM, ayTOp 3aK/byudyje fa Bepupba i 6pak HUKaJa HIUCY M3jefHAYEHM, KAo

HU 1a Bepl/m6a HI/Ije umanaa 3Ha‘{ajHI/[je I/IMl'IT[I/IKaLU/Ije Ha JpYIITBEHU U TPaBH XXMBOT BEPEHMKA

U BYXOBIX IIOPOJUIIA. 3aK/byUaK je 6asipaH Ha TEKCTOBUMA IIPETKIACHYHIX I K/IACUYHIX [IPaB-

HIKA KOjI Cy JleTepMUHICAIIN BepypI0y Kao KBasuOpadHu OFHOC.

10.

11.

12.

13.

14.
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BETROTHAL IN ROMAN LAW - A STEP
TOWARD MARRIAGE OR MARRIAGE?

Vukasin Stanojlovic¢™
Faculty of Law, University of Belgrade

Abstract: Roman marriage is most often defined as a heterosexual, monogamous union of
a man and a woman based on the will of both spouses (affectio maritalis). Depending on the
historical moment, the social status and the customs, it was often preceded by a betrothal, as
a mutual promise that in the future there will be a marriage. Consequently, Roman legislators,
jurists and emperors attributed various properties and implications to the life of future
newlyweds. Following the idea of the approximation of the legal status of the betrothal and
the marriage from the 3" century BC, through the normative activity of Octavian Augustus,
until 380 AD, the author tries to sublimate the concepts of Roman legislators and jurisprudents,
and to answer the question of whether in any era of pagan Rome, betrothal and marriage
have been equated, as well as what were the necessary conditions for a betrothal to produce
a legal effect.

The paper uses the linguistic, systemic and historical interpretation of the texts: D.22.5.5,
D.23.1.7.1, D.23.1.11, D.23.1.16, D.23.2.14.4, D.23.2.45. pr. and 4, D.38.10.6. and 8,
D.45.1.134. pr, D.47.10.1.9, D.48.9.1. and 3, C.5.4.1, Fr. Vat. 298. and 302. and historical
method.

Key words: Roman law. — Marriage (matrimonium). — Betrothal (sponsalia). - Lex Cincia.
- Lex Iulia et Papia.
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