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Bl L BOBE[

Amnanu3ara Ha CyICKHUTE ITOCTAIlKH IITO C€ BOAAT 38 KPUBHUIHHUTE [eJIa [MOBP3aHU
CO CEMEjHO HACHJIICTBO M HAaCHIICTBO Oa3WpaHO Bp3 poaoT ce ¢oKycHpa Ha
CTPYKTYPHUPAHHUOT aCIIeKT OJ LEJIOKYITHHOT HAamop 3a CIpedyBamke Ha OBOj OOIHK Ha
KPUMHHAJIUTET BO HAIIETO OIMIITECTBO. IMEHO, CYyACKHTE MOCTANKH, KaKo (opMaieH
JIeJT 07T CHCTEMOT Ha Ka3HeHaTa Mpasja, IITO Ce BOAAT NPOTUB CTOPHUTEIUTE HA OBOj
00JIMK HAa KPUMHHAJ IPETCTaByBaaT CaMo €/IHa, He MOMAJIKY 3Ha4yajHa, ajka BO IMOTJIe]]
Ha Cy30MBameTO M NpPEBCHIMjaTa HA KPUMHHAJIOT HAa HACHWJICTBO. Toa 3Ha4Yd [cKa
Cy30MBameT0 Ha KPHUMHUHAIHTETOT HA CEMEjHOTO HACHIICTBO M Ha HACHUICTBOTO
0a3upaHo BP3 POAOT HE OM MOJXKEJIO J1a ce HaOJby1yBa HCKIYYHBO CaMO IIPEKyY aHaIn3a
Ha cyackata e(HUKaCHOCT IIPUTOa 3aHEeMapyBajKh TH JIPYTHTE OIIITECTBEHO
€KOHOMCKH OKOJIHOCTH IITO T'O MMPEIU3BUKYyBaaT WK JOBEIyBaaT I0 OBOj OOJIIMK  Ha
kpuMuHaauTeT. [1a Taka, aHamu3aTa Ha CyJCKUTE MOCTAKH MIPETCTaByBa CaMO €JICH,
ce paszbupa, CYNITHHCKH 3HadacH el MMTO OW HH IMOMOTHAI BO IEIIOCHOTO
pacBeTiyBake M Mamupame Ha KPUMHHAJIUTETOT HAa CEMEJHO H POJOBO Ga3supaHO
HACHUJICTBO KaKO OCHOBa 3a HErOBO ITOHATAMOIIHO TapreTHpame W COOJBETHA
npeBeHlHja. 3a kaji, Cliefiejku ' CIeUHu(UKUTE HAa OBOj OOJIMK Ha KPUMHHAIUTET
BEIHAII MOXE Ja 3aKJIyIUMe IeKa OPTaHU3UPAHUOT OJATOBOP OJ CTpaHa Ha JAprKaBara,
T.€. BOACHETO Ha KPUBUYHUTE MOCTAIKH 3a CTOPUTEIIUTE HAa OBHEC KPUBUYHH [1€J1a, HE
MOJe€ J1a IPETCTaByBa €AUHCTBCH H I[EJIOCHO 3aJJ0BOJIUTEIICH PE3yJITAT BO MMOTJIe] Ha
cy30uBameTO Ha OBOj 0OMK Ha KpuMmuHanuTeT. LlITo nak, ce 6azupa Bp3 dakToT neka
HajroJIeMHUOT OpOj O CTOPEHHUTE KPUBHYHHM Jejia Ha HACHJICTBO C€ YINTE, 3a JKal,
OCTaHyBaaT BO TEMHATa 30Ha, OJHOCHO HE Ce MPHjaBEeHHU OJT CTpaHa Ha XKPTBHUTE, a CO
camMoTo Toa (OPMATHHOT MEXaHW3aM 3a 3allITUTa Ha IpaBaTa Ha XPTBHUTE IMPEKY
CYACKHUTE IIOCTAIlKK BO MHOTY CJIy4ad BOOIIIITO HE € HUTY mokpeHar.! Tokmy 3aroa,
pe3yITaTUTE OJI CIIPABYBAKETO CO KPUMHUHAIIUTETOT Ha HACUJICTBO OCO3HACHHU IIPEKY
MOHHUTOPUHTOT Ha CYACKUTE MNPECIAMETHU CO CUTYPHOCT HE€ MOXEC Ja HU T'M Aaaar
nHGOPMAIMUTE 38 BACTUHCKHOT 00€M M JUHAMHUKA Ha OBOj OOJMK HA KDUMHHAJIUTET,
HHUTY 0IaK Ja HU AajJaT TOYHH IMOJATOLHM BO BPCKA CO HHBOTO Ha e(HKACHOCT Ha
JIP>)KaBHUTE OPraHU BO CIPaByBambETO CO OBOj OOIMK HA KDUMHHAITUTET.?

Nmajku ro nipeaBun (pakToT Aeka ce paboOTH 3a MOIIHE CIO0XXeH OOJIMK Ha
KPUMHHAJHUTET, KaKO BO IIOTJIeJ Ha HErOBHTE CSTHOJONIKH, Taka W BO MOTJIEI
Ha HEroBUTE (EHOMEHOJIOUIKM KapaKTEepUCTHUKH, aHajiu3ara Ha CYIACKUTE
IIOCTaIlK1 IITO CE€ BOJAT IIPOTHUB CTOPUTCIINTEC HA KPUBUYIHU JA€JIa HA HACHUIJICTBO,
MPBEHCTBEHO € HACOYEHa KOH OTKpHBamke Ha (PAKTOT Jalih CyJICKUTE OpraHu MpH
MOCTayBaHkETO CO CTOPUTEIIMTE Ha OBHE KPUBHUYHH JIejIa MOYKAT Jia MOCIIy>KaT 3a

1 Buaum: Stalans L. J., Hacker R., Talbot M. E., Comparing Nonviolent, Other-violent, and Domestic Batterer Sex
Offenders, Predictive Accuracy of Risk Assessments on Sexual Recidivism, Criminal Justice and Behavior, Vol.
37 No. 5, 2010, (613-628), ctp. 615 u ci. Hcro Taka Buau u: Jleeu M., Mersaep M. u bpykman @., Hacuien
kpuMuHai, Bo Okcdopacku mpupadyHuK 3a KpUMHHOJIOTHja, npupenmie: MerBaep M., Mopran P. u Pajuep P,
Hawmmnpec, Ckoje, 2010, ctp.693-694.

2 Bumm: Xejnencon X., I'enctopn JI., ITosoBuTe M KpMHUHAINTETOT BO OKCcHOpACKH MPUPAYHUK 32 KPUMHHOJIOTH]a,
npupeawite: Mersaep M., Moprau P. U Pajuep P., Hamnpec, Ckomje, 2010, ctp. 397.
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3ajakHyBal-€ Ha JoBepOaTa Ha )KPTBUTE BO OPTAaHU3UPAHUOT OATOBOP Ha JIprKaBaTa
IIpH CIIPaBYBamkETO CO OBUE CTOPUTEIH Ha KpUBUYHU Aena. O npyra cTpaHa, Nnak,
TOKMY OBOj acIIeKT, OJHOCHO OII€HKaTa Ha yJoraTra Ha CyJIOT U APYTHUTE CyOjeKTH,
JO n 0OBUHETHOT 1 OPaHUTENOT, BO TEKOT Ha KPUBUYHHUTE MOCTAITKH, OM MOYKEJIIO
Ja IpUJoHece KOH yTBPAYyBamkbeTO Ha MIPUYNHUTE 3a BUCOKaTa ,,TeMHa* OpojKka Ha
0BOj 00JIMK Ha KpuMuHauTeT. [loToa, coonBeTHaTa peakiuja 6v 6uiia HacoYeHa BO
©BEHTYAaJIHO IMOI0OpyBamke Ha aKTUBHOCTUTE Ha CyOjeKTUTE BO KPpUBUYHHUTE ITOCTAITKH
U Ja IpugoHece KOH HaMallyBalkeTO Ha OBaa TeMHa Opojka co mITo OM mpuaoHEIe
KOH 3T0JIEMyBameTO Ha JoBepbOara BO CyJOT M BO OpPraHHUTE Ha IPOTOHOT JeKa
BHHOBHHUTE CTOPUTEIIH 'O JOOMIIE U 3aCIy>KeHHOT TPeTMaH O CTpaHa Ha AprKaBara,
aTIPBEHCTBEHO UMajKU TH MpeABU MHTEepecHuTe Ha KpTBUTE. [IpuToa, ce pazdupa, He
3aHeMapyBajKku ' HUHTepecUuTe 3a (ep ImocramyBame cO OOBUHETHUTE JIMLIA 3a OBUE
KPVUBUYHHU JeJIa.

IIpeky KoMITaparifjara Ha Imo1aTOIHMTE 3a TOCTAITY BAF-€TO HA CYJOT U HA JIPYTUTE
Cy0jeKTH BO TEKOT Ha IOCTANKHUTE IIITO CE BOAAT 32 CTOPUTEJIUTE HAa KDUBUYHUTE Aei1a
Ha HACHUJICTBO U CTOPUJINTEC HA APYTUTC KPUBUYHU ACJIa, a HpI/I6paHI/I 1 aHaJIU3UupaHUu
oxcrpanaHa Koanuimjara BO MUHATHTE TOIHHN MOKE 1aTO 3a0eJIe)KUMeE TPEHIOT Ha
IMOCTAITy Bakh-€TO HA CY 0T, OAHOCHO Ja TH YTBPANME CIIa0UTE TOYKH HU3 [TOCTAIIKATa,
aCco Toa | Jia BIhjacMe KOH HUBHO ITOI00pYBahe, CO IIITO JTUPECKTHO OU Ce MO I00pHIT
CTETEHOT Ha €e(pUKACHOCTA BO CIIPABYBamHmETO CO OBOj OOIHUK Ha KPUMHUHAIHUTET.

IIpuuuHUTE 32 TeMHATa OpOjKa Ha KPUBUYHUTE Aejia HA CEMEjHO HACHUIICTBO U
poaoBO 6a3zupaHO HACUIICTBO, ITOKPaj BO e(hUKACHOCTa HA OPraHUTe Ha IPOTOHOT U
BO HUBHHOT OJJHOC, Y€CTO IATH CE IOBP3YBAAT CO BUIOT Ha U3BPIICHOTO KPUBUYHO JIEJIO.
HmeHo, BO citygyanTe Kora ce pabOTH 38 KPpUBHYHH Jejia HPOTHUB KUBOTOT H TEIOTO, KAKO
¥ IIPOTHB MOJIOBAaTa CJI060/1a U MOJIOBUOT MOPAJL, JKPTBUTE CBOjOT HACHBEH OJHOC KOH
KPHUMHHAJIOT, HajYeCTO, TO TeMeaT Bp3 (paKkTOT JAeKa TAKBHOT OJTHOC Ha HACHITHHUKOT
BCYIITHOCT M HE € TaKa CTpAIlleH aTaKk Bp3 HUBHUTE MpaBa, OJHOCHO JeKa HUBOTO Ha
cBecTa Ha kpTBararo ondaka GakToT 1eka HACHIIHUKOT ,,Taka Tpeba‘ qa ce ogHecyBa
KkoH kpTBaTa.? CindeH apryMeHT BO KOPUCT Ha TeMHaTa 6pojka HajuecTo ce JIoupa
¥ BO (paKTOT AEKa BO CIy4auTe Ha CEMEjHO HACHUJICTBO KPTBATa YeCTO I1aTH caMara
ce cMeTa 3a BUHOBHA JieKa I'0 HCIIPOBOLHPAalia CEMEJHOTO HACUIICTBO OJI CTpaHa Ha
HACWJTHUKOT.*

Opn npyracrpaHa, IpeKy aHajin3aTa Ha Cy ACKHUTE ITOCTAIIKH LITO CE BOIAaT IPOTHUB
CTOPUTEIIUTE Ha OBHE KPUBUYHH JeJIa MOJXKE J1a JIO3HAEME JIaJIH CYy JOBUTE U IPYTUTE
Cy6jeKTI/I BO TCKOT Ha KpUBHUYHAaTa MocTarika a€KBaTHO ' 3alliITUTyBaaT IpaBaTa
M Ha )KPTBUTE U Ha CTOPUTEJIMTE HAa KDUBHUYHHUTE Ji€JIa CO LITO JIUPEKTHO Ce BiIHjae
BP3 HCKOPEHYBAaHETO HA €BEHTYAIIHUTE rOPECIOMEHATH IIPeApacy /i, KaKo U KOH
3rojieMyBam€ Ha reHepaliHaTa meplerniyja Kaj jaBHOCTa U Kaj KPTBUTE HA OBHE
KpUBUYHH JeJia 3a OpTaHU3UpaHaTa peakiihja 3a CIpaByBamke CO OBOj OOJMK Ha
KPpUMHWHAJIUTET IITO ITaK, BOAW KOH 3Tr0JIEMYBaKkC NJIM HAMAJIyBalk€ HA CTCIICHOT Ha
noBepOa BO CHCTEMOT Ha Ka3HEHa IpaBja, a Co Toa M KOH MOopacT WJIM HaMaJIyBamke
Ha MPOIEHTOT Ha INPHjaBE€HH KPUBHUYHH Jiejia Ha CEMEJHO MJIN POJOBO Oa3zmpaHoO
HACHJICTBO.

3 Buau: Jleu M., Mersaep M u Bpykman @., om. iiut. cTp. 715.

4 Bwuau Bo: Walby S., Allen J, Domestic Violence, Sexual Assault and Stalking: Findings from the British Crime
Survey, Home Office Research, Development and Statistics Directorate, London, UK, 2004.
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Jlexa aHanm3ara ¥ NIpeajo3uTe 3a NMOUTrHyBamke e(UKaCHOCTA Ha JP>KaBHUTE
OpraHHU BO CHPaBYBaH-ETO CO OBOj OOJIMK Ha KpUMHUHAJIHUTET KaKO U HAMaJIyBamkEeTO
Ha HerosaTa TeMHa Opojka He MOYKEe Ja ce IIOBpP3e caMO CO HOCTaIlyBameTO Ha
CyJZIOBHUTE € ITOBEKE 0J] jJaCHO, OMJIejK1 BO OBaa HACOKa HY>KHO € Jla Ce HAaIlIpaBU OCBPT
M Ha MO3WTHBHATa 3aKOHCKa paMKa, Koja IITO € OCHOBaTa 3a IIOCTAaIlyBamkeTO Ha
cynosute. Ila Taka, 1 mokpaj ¢akroT neka Penybmmka CeBepHa MakenoHuja ja
“Ma MOTITHIIIAaHO U paTHudUKyBaHO McTaHOysickaTa KOHBEHIIHja®, Ce YIUITE ITOCTOjaT
OoInpe/ieJISHH OTBOPEHH Ipalllarba BO IOTJIe ] Ha Hej3UHATA [IeJIOCHA UMILJIEMEHTAalIH]ja
BO MaKEeIOHCKHOT KPHUBUYHO NpaBeH cucteM. OQHOCHO, c€ yIITe, Ha IpUMep, BO
KpuBUYHHOT 3aKOHUK HE C€ MNPEABHUJICHH, OJHOCHO MHKPUMHWHHPAHU MOCEOHUTE
KPUBUYHM Jiejla Ha HAaCHJICTBO Oa3MpaHO BP3 POAOT Ha >KEHHUTE NPEIABHICHU BO
KouBennmjara, co mITo oBOj OOHK Ha KPUMHHAJIHUTET Kaj Hac cé yIITE ce BOIH
IO TeHEePaJTHHUOT U HOIIMPOK IMOMM Ha CeMejHO HacuicTBo.® Ilpuroa, Bpenu na
HaroMeHeMe Aeka KpHBHYHHOT 3aKOHHUK BO OBaa HACOKa HE COJIPIKH 3aCTapEHU UITU
peayHAAHTHU pelIeHuja, TYKY, €THOCTaBHO, TpeOa 1a Ou/ie KBAJIMTATUBHO yHAIIpeaeH
BO HACOKa Ha [IeJIOCHA UMIUISMEHTAaIlHja U IpeopMyInpamke Ha HeTOBUTE oApeion
BO HacoKka Ha ondakame Ha oapendoure oxa McranOyickara KOHBCHIIH]A.

JpyTr OOIIOMHUTEJIEH, a MOXXeOM M MOTEXOK, acHeKT 3a Op3a peakuuja U 3a
nonoOpyBame Ha MOJIOKOaTa Ha KPTBUTE OJ OBOj OOJHMK Ha KPHUMHHAIHTET €
TPETMaHOTHACTOPUTEIUTCHAOBUEKPUBUYHHAEIANO3aBPIIyBakhETOHAKPUBUYHATA
nocTanKa M U3/IP>KyBamkeTO Ha CAaHKIHjaTa, Kako M Ojarara Ka3HEHa MOJIMTHKA O]
CTpaHaHaCyJOBHUTE KOHCTOPUTEINTE HA0BOj 0OMNK HaKpuMHuHanUTeT. HecomHueHno,
Oylarata Ka3HEHa IMOJIMTHKAa HAa MaKEJIOHCKHUTE CYJOBH € 3Ha4yaceH MHXUOUpaAYKH
(hakTOp Kaj )KPTBUTE HA CEMEJHOTO HACUIICTBO BO MOTJIE ] Ha IIPHjaByBaH-€TO HAa OBUE
KPHUBUYHH JIeJIa 10 HAJUISKHUTE OPTaHH.

KoneuHo, kako He MOMaJIKy 3Ha4ajHU TyKy 0COO€HO NpOoOIeMaTHYHH, OKOJTHOCTH
BO IOIVIEJ, Ha TeMHaTa Opojka Ha KPUMHHAJIUTETOT HAa CEMEJHOTO HACHIICTBO Ce
jaByBaaT M COIMjaJITHO €KOHOMCKHUTE OKOJHOCTH Ha CTOPUTEJIUTE Ha OBUE KPUBUYHU
Jejia M Ha JKPTBUTE OJ OBOj OOJMK Ha KpuMHHaI. J[OTOJIKy moBeke, yjiorara Ha
CEeMejCTBOTO U HeOpMaJIHUTE OPraHU3alMH 3a IIOMOII U NMOAJPIIKAa Ha XPTBUTE Ha
OBHE KPUBHYHH Jejla, UMaaT 0coOeHO 3HadyajHa yJiora BO IOTJIe ] Ha 3T0JIEMYBAaHETO
WA HaMalyBamkeTo Ha e(pHuKacHocTa BO Oopdata mnOpoTUB OBOj OOIMK Ha
kpumuHaaurer.” Cenak, TPeTUPAKHETO HAa OBHE ACIIEKTH OJ CIIPABYBAETO Ha OBOj

5 IMenunot Ha3us Ha McranOyJsickaTta KoHBeHIUja riacu: KonseHnnujara Ha CoBeroTr Ha EBpona 3a cripeuyBambe 1
6op6a NPOTHB HACKUJICTBOTO BP3 JKEHUTE U JIOMALIHOTO HAacHIICTBO. JlocTanHa Ha: https://www.coe.int/en/web/
istanbul-convention/home. KonseHuujara ce cmera 3a €/1eH 01 HajHAIPEIHUTE Mel'yHapOIHUTE JOKYMEHTH
Cco, MOXKEeOH, Jocera HajAaleKyCe)KHH MPaBHO MPELM3HU M COOJBETHO KOHIIMITMPAHU HOPMH IUTO MMaatr
MOYKHOCT 3@ HEITOCPE/THO aKIEIITHPAHHE BO HAIMOHAIIHUTE 3aKOHOIaBCTBA, a CO TOA U HUBHO XapMOHH3HPAIbe.
Hcrara e nonecena Ha 11.5.2011-ra roguna, a Penyonnka CeBepHa MaketoHuja ja nornumiana Ha 8.7.2011,
paruduxyBana e Ha 23.3.2018-ra roauHa, a crarneHa Ha cuia e og 1.7.2018-ta ronuHa.

6 Bummu: Pucrecka M., IlekoB A, AHanmu3a Ha norpebure oja ycorjacyBamke Ha KPUBHYHHOT 3aKOHHK CO
HcrauOyickara koHBeHuuja Bo Pemybiimka CeBepHa Makenonuja, LleHTap 3a HMCTpakyBame M KpeHpame
nonutuku, 2019r; kako u Mupuesa C, T'oros Bb., AHanu3a Ha ycorjaceHocTa Ha 3aKOHOJAABCTBOTO Ha PM co
Kousennujara Ha CoBetot Ha EBpomna 3a cupedyBame 1 60p0Oa MPOTUB HACHIJICTBOTO BP3 KEHUTE U JOMAIIHOTO
HacuicTBo (McranOyiicka koHBeHIM]ja): 6asuuHa cryanja. COXXM, Ckorje, 2014 r.

7 Bo Taa Hacoka Bo Penybsinka CeBepHa Makenonuja Bo 2016-ta ronnHa € TOHECeH U 3aKOHOT 3a MPEBEHIINja,
cripedyBame M 3amTuTa of cemejHo HacwictBo (Ci. Becuuk Ha PM, 6p. 138/2014, 33/2105 u 150/2015) co
mupoku nHrepeHunu Ha LICP nua MBP Bo Hacoka Ha mpejuiarame Ha HU3a MEPKH Ha IIPETIIa3JIuBOCT, Kako U
BOBEJIyBame Ha MPEKPIIOYHA OJITOBOPHOCT 3a HEIMIOYUTYBAKETO HA OBUE MEPKH OJ] CTpaHa Ha CTOPUTEIIOT HMIIH
OJl CTpaHa Ha IIPaBHUTE JIMIA KOM IITO C€ JOJDKHHU J1a TU CIIPOBEAT OBUE MEPKH. 3a Kajl, IPUMEHAaTa Ha OBOj
3aKOH C€ BPIIU CIOpeJ] oApenduTe Ha 3aKOHOT 3a MapHUYHA MOCTAIKa, I1a CJIEICTBEHO HAa HUB, HAIUICKHH Ce
rparaHCKUTE CyIHH HJIU Ce BOJAT MPEKPIIOYHHU IOCTAIKH, CO IITO HCTUTE CE HaIBOP OJ1 IOCErOT Ha OBaa aHaJIH3a.


https://www.coe.int/en/web/istanbul-convention/home
https://www.coe.int/en/web/istanbul-convention/home
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00JIMK Ha KPUMHUHAJIIUTET CE€ HAJABOP OJI OIICETOT Ha OBaa aHalMW3a HO, ce pa3bupa, npu
TOJIKYBAalK€TO Ha IMOJAaTOIMUTE OJ IIOCTAalyBamkmeTO Ha CYJIOBHTE BO TEKOT Ha
MIOCTANIKUTE IITO CE€ BOJIAT IMPOTHUB CTOPUTEIINTE Ha OBUE KPUBHUYHU JI€J1a HEOXOTHO
€ OBHE OKOJHOCTH KOHCTAaHTHO Jla C€ UMaaT OpPeJIBU CO LeJ €IUHCTBEHO U NMPAaBUITHO
TOJIKYBamk-¢ Ha JTOOMEHUTE ITOJaTOIIH.
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2. BWOOBU KPUBUYHW OEJNTANHABIbYAYBAHN
MOCTAINKH/

Kako BoBen Ha aHanu3ara, HaKpaTko, OM ce OCBpHajie KOH OJpEHaOUTE Of
KpuBUYHHUOT 3aKOHHUK CO IeJI UMahC Ha jaCHaA CJHMKa 3a BUJOBUTEC KPUBUYHU JIciia
O KOMU IIITO MTOCTAITyBaaT CyJIOBUTE BO MOCTANKHUTE KOU IIITO CC IIPEIMET Ha HAIIISTO
BHUMaHue. Bo KpUBUYHHOT 3aKOHHK MOXKeE J1a 3a0ejie)kKnuMe JIeKa CEeMEjHOTO
HACHUJICTBO € WHKPUMHHHUPAHO 3a JACBET KPUBHUYHH neiia’, IpH IIITO CEMEjHOTO
HACWJICTBO C€ TpPETHpa KaKO KBaJIM(PUKATOPHA OKOJIHOCT WIH KBaITU(PUKATOPCH
OOJIMK Ha OCHOBHOTO KPUBHUYHO Jien0. OBa, HOMOTEXHHUYKHU, 3HAYH JICKa HE IOCTOjaT
noceOHU KPUBUYHH JeJIa Ha CEMEJHO HACHJICTBO WJIH POJIOBO Oa3HUpaHO HACHIICTBO
BP3’KCHUTE, TYKY CEMEJHOTO HACUJICTBO € HHKPUMHUHHHUPAHO KaKO ITOCEOSH OOJINK Ha
BEKE ITOCTOCYKUTE MHKPUMHUHAIIHH.

Bo Taa Hacoka, ceMejHOTO HacJICTBO BO K3 e mpeABuIeHO Kako KBAITU(HUKATOPEH
€JIEMEHT Kaj KpUBUYHHTE JAejia youctBo (wi. 123, cT. 2, 1.2), TenecHa nopeaa (4i.
130, ct. 2) u Teuika tenecHa nopeaa (ui. 131, ¢t 2 u 6) o1 KpUBHYHUTE Jesia IPOTUB
JKUBOTOT M TEJOTO; KPUBHUYHHUTE jeia: npucwida (wi. 139, ct. 2) npoTUBIpPaBHO
nuuryBame o1 ciaoboga (wi. 140 cT. 2) u 3arpo3yBame Ha curypHocta (wi. 144, ct. 2)
01 KpUBHUYHUTE JIeJia MPOTHUB CIIO00UTE U MpaBaTa HA YOBEKOT U I'paraHUHOT; KaKO
U Kaj KpUBUYHUTE Jena: o0spyba co 3moynorpeba Ha moioxOarta (wi. 189, crt. 2) u
nocpeayBame BO Bpiieke nmpoctutynuja (wi. 191, ¢t. 3) ox rmaBaTta Ha KPUBUYHUTE
JieJia MpOTHB [MOJIOBaTa c1000/1a U MOJIOBHOT MOpa.

IToseceH TpeTMaH 3a CEMEJHOTO HacwiIcTBO cmopen K3 e mnpeaBuacH Kaj
MPUBHUJIETHPAHOTO YOUCTBO HA MUT ypeIeHO BO wieHOT 125. MIMeHo, Kaj oBa Jejo
CEMEjHOTO HACUJICTBO CE€ TPETHpa O]l CTpaHa Ha 3aKOHOIaBEIOT KaKO OKOJHOCT IITO
MOJXKE Ja MNpeTcTaByBa MOTHB 3a CTOPYBame Ha OBOj OOJHK HAa MNPUBUICTHPAHO
yOUCTBO CO I1I€J1 CTOPUTEIIOT Ja Ce OCIO00AM OJ TEPOPOT HA HACHIHHUKOT, OJTHOCHO
CEMEjHOTO HACHJICTBO CE€ CMETa JieKa IIPecTaByBa OKOJHOCT KOja IITO ro HaTepasa
CTOPUTEJIOT Ja I'0 JIMIIHA OJ] )KUBOT CBOJOT HACHJIHMK €JIMHCTBEHO CO LIeJl J1a ce
OTTPrHE OJ1 ,,KAHIMTE HAa TAKBOTO MaJTPETHUPAE WU HABPEIyBamhe MIH (DU3UIKO
WJTH TICHXWYKO HACHIICTBO.®

Hmajku ro nipensun ¢akror neka Penyonuka CeBepHa MakenoHuja ja mma
patudurkyBano Mcranbyickara KOHBeHIHja, ' Kako 1 (aKTOT JeKa BO PAMKHUTE Ha
MuHHCTEpPCTBOTO 3a IpaBaa € ¢dopmupaHa paboTHa rpyna 3a HW3MEHH Ha
KpuBHYHHOT 3aKOHHK, CMeTaMe JeKa oBaa IpoOJieMaTHKa COOJBETHO Ke Ouie
anpecupana Bo nm3meHetuoTr K3. Jlo Toram, octaHyBa Ipenopakara 3a LEJIOCHO
UMIUIEeMeHTHUpamke Haoapeaoure on McranOyickaTa KOHBeHIIMja BO pamkuTe Ha K3.

Bo ogHOC Ha HaOJpyIyBaHHTE CyJICKM POYHMIITA HAa KPUBHUYHHU Jejila HA CEMEJHO
HACHJICTBO, MOJKE Ja KOHCTaTHpaMe JeKa BO NepHuoAoT o anpui no jyau 2019-ta
rojuHa ce orndareHu CUTE MpeIMEeTH HITO Oujle BOACHW HHU3 OCHOBHHUTE CYJIOBH,
OJHOCHO HabJpymyBaHu ce 47 pouunrnta on 35 npeameru. [Ipuroa, METOMOJIOMIKH HE
300pyBaMe 3a KakoB OWJIO M300p WIIM IpaBeHE IPUMEPOK 3a HaOJbyIyBaHUTE

8 Cumyx6eH BecHUK Ha PM 6p. 37/96, moBekenaTu MEeHyBaH, CO MOCISAHUTE H3MeHH o0jaBeHn Bo Ci.BecHuk Ha
PM 6p. 248/2018.

9 Bwuau: Kam6oscku Biiayo, Komenrap na KpuBuunuor 3akonuk Ha PM, Matuua, Ckornje, 2011 r., ctp. 633 1 644-
645.

10 Bumu: https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/210/signatures
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NpeIMETH TYKy, IMOpagd MalMOT Opoj IpEeIMETH, ce HaOJpbyAyBaa, KaKO IITO
CIIOMEHaBMe, CUTE POYMIITA OJf aKTUBHUTE MpeaMeTH. [lomaTonure 3a nNpeaMeTuTe
o obacTa Ha CEMEjHOTO HAaCHJICTBO IITO Oea mpeaMeT Ha HaOJbyAyBame ce TOONeHN
MPEeKy IUPEKTECH MHUCMEH KOHTAaKT CO CHTE MPBOCTCICHH CyJOoBH BO PemyOnmka
CeBepua MakenoHwuja.

25~ 22
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B Crxonje(22)M Tocrusap(3) ™ Burona(8) " Tpunen(1)  Irun(l) = Crpyra(1) Kymanoso(11)

I'paguxoH 6p. 1

On no6ueHnTe NOJATOIH, COTIIACHO TPaPUKOHOT 1, MOXKeE /1a 3aKITydnMe JeKa ce
paboTH 3a UCKIYYHUTEITHO HU30K IMPOICHT Ha MPEIMETH IITO CE BOJAT Npe] HAIIUTE
CY/JIOBH, a UCTUTE C€ BOJAT, OMIITO, MMPEJ CYJIOBUTE BO MOTOJIEMHUTE IrpagoBU Merly
KOH, pa3OupJIMBO, HAJMHOTY podYHINTa ce oApikajde BO OCHOBHHOT KPHUBHYEH CYJ
Ckomje. T'eorpadckara pacnpoCTpaHETOCT Ha OBOj OOJIMK HA KPUMUHAIHTET,
COTJIaCHO KPATKHOT BPEMEHCKH MEePHOJ Ha aHallu3a, He O MOYeJie CO CUTYPHOCT Ja
ja ogpeauMe MeryToa, UMajKu I'M NPEIBH] MOMATOIMTE 3a TOoa Kajie OWIe CTOPESHH
KPUBUYHHUTE JIejIa, MOKE J1a 3aKIlydYnMe JieKa, Oe3 3aHeMapyBame Ha (aKTOT JeKa Kaj
OBHE KPUBUYHH Jiejla ©UMaMe BHUCOKa TeMHa Opojka, OBOj OOJIMK Ha KPUMHHAIUTET
HajuecTo € MpHjaBeH OJ] CTPaHa Ha XPTBHUTE BO MOTOJIEMHUTE T'PaJOBH HO, 3a JKal,
MOBTOPHO CO OCOOeHO HHCKa (PEKBEHIHja, OCOOCHO WMajKu ja TPEIABU
(ppexBeHIMjaTa HA TPEAMETUTE I[ITO HA TOJHUINIHO HHUBO CE€ BOJAT IMpeJ IOrope
HaBeJICHUTE CYI0BH. ™

IIpuToa, mpea HaUIMTE CYJIOBH C€ BOJAT KPHUBHYHM IIOCTAIllKM CO IOceOHa
KBaJM(pUKaIMja Ha CEMEJHO HACUJICTBO 3a CaMO TPU KPUBUYHH JieJia U Toa: TeJIECHa
noBpena (wi. 130 ox K3), remka tenecHa nospena (uin. 131 ox K3) u 3arpo3yBame Ha
curypHocta (1. 144 ox K3).

On npyra cTpaHa, nak, cijeliejki I'M KOMITapaTUBHUTE HCKYCTBa OJ JIPYTHUTE
Ap>XKaBH BO OJTHOC HAa BUJOT HAa KPUBHYHHTE Jejla 3a KOW MOCTAaIlyBaaT CyJIOBHTE,
MOJKE J1a KOHCTaTHpaMe JeKa IIOCTOU CIIMYEH TPEHJ Ha IIOCTaIlyBamke U TOa,

11 Buau ru [oauiuHrTe M3BEIITad 3a paboTara Ha CyJOBUTE BO ApyKaBaTa J0CTalHK Ha: WWW.SUd.mK, 1k KOHKpeTHO 32 OCHOBHHOT
kpuBnueH cyn: http://www.sud.mk/wps/portal/osskopjel/sud/izvestai/svi/lut/p/z1/hZDBboJAElafxQNHmMTFQWL 2tltlgj YmV
CnNpgGWXEmDNukj69ILrpUmlc5vI9 2TGSBIgNrsXMnMVKrN6qFPyfuY46M3W64w2m58hvwiDql4fFIHDy4croAXuiby
DUbsbbdEHgDPInOO4RMCjfvwQEBFp7VoDaRGd-1WOeJ8R-Kd4jj49B-yBpK1yn805G3uMAmkxafQQtudHsalMcfTwkIL -
763pVKyFnahGgv_Ukp1MpD8JuH5umf808cmbqYJTin_cno5mVwA7bpoKQ!!/dz/d5/L 2dBISEVZOFBISInQSEh/?current=true
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http://www.sud.mk/wps/portal/osskopje1/sud/izvestai/svi/!ut/p/z1/hZDBboJAEIafxQNHmTFQWL2tltIqjYmVCnNpgGwXEmDNukj69lLrpUmlc5vJ9_2TGSBIgNrsXMnMVKrN6qFPyfuY46M3W64w2m58hvw1DqI4fFlHDy4croAXui6yDUbsbbdEHqDP9nOO4RMCjfvvQEBFp7VoDaRGd-IWOeJ8R-Kd4jj49B-yBpK1yn8O5G3uMAmkxafQQtudHsalMcfTwkIL-763pVKyFnahGgv_Ukp1MpD8JuH5umf8O8cmbqYJTin_cno5mVwA7bpoKQ!!/dz/d5/L2dBISEvZ0FBIS9nQSEh/?current=true
http://www.sud.mk/wps/portal/osskopje1/sud/izvestai/svi/!ut/p/z1/hZDBboJAEIafxQNHmTFQWL2tltIqjYmVCnNpgGwXEmDNukj69lLrpUmlc5vJ9_2TGSBIgNrsXMnMVKrN6qFPyfuY46M3W64w2m58hvw1DqI4fFlHDy4croAXui6yDUbsbbdEHqDP9nOO4RMCjfvvQEBFp7VoDaRGd-IWOeJ8R-Kd4jj49B-yBpK1yn8O5G3uMAmkxafQQtudHsalMcfTwkIL-763pVKyFnahGgv_Ukp1MpD8JuH5umf8O8cmbqYJTin_cno5mVwA7bpoKQ!!/dz/d5/L2dBISEvZ0FBIS9nQSEh/?current=true
http://www.sud.mk/wps/portal/osskopje1/sud/izvestai/svi/!ut/p/z1/hZDBboJAEIafxQNHmTFQWL2tltIqjYmVCnNpgGwXEmDNukj69lLrpUmlc5vJ9_2TGSBIgNrsXMnMVKrN6qFPyfuY46M3W64w2m58hvw1DqI4fFlHDy4croAXui6yDUbsbbdEHqDP9nOO4RMCjfvvQEBFp7VoDaRGd-IWOeJ8R-Kd4jj49B-yBpK1yn8O5G3uMAmkxafQQtudHsalMcfTwkIL-763pVKyFnahGgv_Ukp1MpD8JuH5umf8O8cmbqYJTin_cno5mVwA7bpoKQ!!/dz/d5/L2dBISEvZ0FBIS9nQSEh/?current=true
http://www.sud.mk/wps/portal/osskopje1/sud/izvestai/svi/!ut/p/z1/hZDBboJAEIafxQNHmTFQWL2tltIqjYmVCnNpgGwXEmDNukj69lLrpUmlc5vJ9_2TGSBIgNrsXMnMVKrN6qFPyfuY46M3W64w2m58hvw1DqI4fFlHDy4croAXui6yDUbsbbdEHqDP9nOO4RMCjfvvQEBFp7VoDaRGd-IWOeJ8R-Kd4jj49B-yBpK1yn8O5G3uMAmkxafQQtudHsalMcfTwkIL-763pVKyFnahGgv_Ukp1MpD8JuH5umf8O8cmbqYJTin_cno5mVwA7bpoKQ!!/dz/d5/L2dBISEvZ0FBIS9nQSEh/?current=true
http://www.sud.mk/wps/portal/osskopje1/sud/izvestai/svi/!ut/p/z1/hZDBboJAEIafxQNHmTFQWL2tltIqjYmVCnNpgGwXEmDNukj69lLrpUmlc5vJ9_2TGSBIgNrsXMnMVKrN6qFPyfuY46M3W64w2m58hvw1DqI4fFlHDy4croAXui6yDUbsbbdEHqDP9nOO4RMCjfvvQEBFp7VoDaRGd-IWOeJ8R-Kd4jj49B-yBpK1yn8O5G3uMAmkxafQQtudHsalMcfTwkIL-763pVKyFnahGgv_Ukp1MpD8JuH5umf8O8cmbqYJTin_cno5mVwA7bpoKQ!!/dz/d5/L2dBISEvZ0FBIS9nQSEh/?current=true
http://www.sud.mk/wps/portal/osskopje1/sud/izvestai/svi/!ut/p/z1/hZDBboJAEIafxQNHmTFQWL2tltIqjYmVCnNpgGwXEmDNukj69lLrpUmlc5vJ9_2TGSBIgNrsXMnMVKrN6qFPyfuY46M3W64w2m58hvw1DqI4fFlHDy4croAXui6yDUbsbbdEHqDP9nOO4RMCjfvvQEBFp7VoDaRGd-IWOeJ8R-Kd4jj49B-yBpK1yn8O5G3uMAmkxafQQtudHsalMcfTwkIL-763pVKyFnahGgv_Ukp1MpD8JuH5umf8O8cmbqYJTin_cno5mVwA7bpoKQ!!/dz/d5/L2dBISEvZ0FBIS9nQSEh/?current=true
http://www.sud.mk/wps/portal/osskopje1/sud/izvestai/svi/!ut/p/z1/hZDBboJAEIafxQNHmTFQWL2tltIqjYmVCnNpgGwXEmDNukj69lLrpUmlc5vJ9_2TGSBIgNrsXMnMVKrN6qFPyfuY46M3W64w2m58hvw1DqI4fFlHDy4croAXui6yDUbsbbdEHqDP9nOO4RMCjfvvQEBFp7VoDaRGd-IWOeJ8R-Kd4jj49B-yBpK1yn8O5G3uMAmkxafQQtudHsalMcfTwkIL-763pVKyFnahGgv_Ukp1MpD8JuH5umf8O8cmbqYJTin_cno5mVwA7bpoKQ!!/dz/d5/L2dBISEvZ0FBIS9nQSEh/?current=true
http://www.sud.mk/wps/portal/osskopje1/sud/izvestai/svi/!ut/p/z1/hZDBboJAEIafxQNHmTFQWL2tltIqjYmVCnNpgGwXEmDNukj69lLrpUmlc5vJ9_2TGSBIgNrsXMnMVKrN6qFPyfuY46M3W64w2m58hvw1DqI4fFlHDy4croAXui6yDUbsbbdEHqDP9nOO4RMCjfvvQEBFp7VoDaRGd-IWOeJ8R-Kd4jj49B-yBpK1yn8O5G3uMAmkxafQQtudHsalMcfTwkIL-763pVKyFnahGgv_Ukp1MpD8JuH5umf8O8cmbqYJTin_cno5mVwA7bpoKQ!!/dz/d5/L2dBISEvZ0FBIS9nQSEh/?current=true
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HajMHOTY, BO CIIy4yauTe KOra ceé CTOPEHH KPUBHYHHM Jiejia IPOTUB KUBOTOT U TEJIOTO,
IoleKka CIydauTe Ha CeMEJHO HAaCHIICTBO CTOPEHH NPEKy BpUICHEe KPUBUYHH Jeiia
IIPOTUB MOJIOBAaTa CJI000a M MOJOBHOT MOpaJl Ha XPTBUTE, HajueCTO, OCTaHyBaaT
HENpUjaBEH!U HWJIM HEOTKPHEHHU OJI CTpaHa Ha OpraHUTE Ha NMPOTOHOT NPBEHCTBEHO
3apanu (akTOT IeKa )KPTBUTE Ha OBHE KPUBUYHH Jeja Ce PETKO IMOATOTBEHU 1a IO
pHjaBaT CTOPUTEIOT OUAejKH ce pabOTH 3a eTHa YyBCTBUTEIIHA cepa Kaae KpTBaTa
HajuYeCTO Ce YyBCTBYBA 3acpaMeHa U HECUT'ypHa 11a, CXOJHO Ha TOa, HE CaKa HEj3UHOTO
cTpajamke a o CIoJely CO MOIIMPOKaTa jaBHOCT CO Liell Aa ja U30erHe colyjairHara
cTurMaruzaruja. 2

40— 35

M Tenecnanoepena M Temika TenecHa nospena 3arposyBame curypaocra  Hema [Tomarok

I'paguxoH 6p. 2

AHanmu3upajku ro BUJIOT Ha HACHIICTBOTO, MOXE JIa KOHCTaTHpame JIeKa Kaj
HaOJbylyBaHUTE MOpPEeAMETH AOMUHHPA (U3UYKOTO HACHICTBO Kako HA4YWH Ha
CEeMEJHOTO HACUIICTBO M TOa Omio eBuaeHTHpaHo Ha 39 pounmrta uinn Ha 30 mpegmera
(om xou 29 3a cTOpEeHO KPUBUYHO Ao TenecHa moBpena ox wieHoT 130 ox K3 u camo
€lIeH 3a CTOPEHO KPUBHUYHO JIeJIO TEIIKa TejiecHa nmospena ox wieHoT 131 ox K3). Ha
TPHU POYHUIITA O ABa IPEIAMETa OWIIO MPEeAMET MCHXHUIKOTO HACHICTBO 32 CTOPCHO
KPUBUYHO Aed0 3arpo3yBame Ha curypHocta o uieH 144 on K3, noneka Ha mect
pouwniiita oa 3 mpeaMeTa MPEeaAMET Ha OOBHHEHUETO OWIIO CTOPEHO U (U3UYKO U
TMCUXHUYKO HACHJICTBO OJf CTpaHa Ha OOBUHETHUTE KOH XKPTBUTE HAa KPUBUUYHHUTE Jeiia
Ha CeMEjHOTO HACHJICTBO, MCTO TaKa CUTE 3a CTOPCHO KPUBHYHO JIEJI0 3arpo3yBame
Ha curypHocTa ox wieH 144 ox K3.

Moke n1a ce KOHCTaThpa jaeka o 35 HaOpyayBaHM Hpenmera Ha 47 poduuira,
noHeceHa Owmna mpecyza 3a 11 mpeamera. Ilpurtoa, Bo 7 om oBue 11 mpemmeru
npecynara Ouiia o0jaBeHa BeJHAII, a 3a 4 nmpeaMera OMIIO OJJIOKEHO 00jaByBambETO
Ha TIpecyJaTa Ha Moce0HOo poynmTe. 3a og0enexKyBame ¢ U (aKToT JIeKa 5 mpeamera
3aBpIINJIE caMO Ha eaHO pouwmiTe. McTo Taka, o1 00jaBeHHTE IIPECyIu

12 Buau: Worrall J.L., Ross J.W., McCord E. S., Modeling Prosecutors’ Charging Decisions in Domestic Violence
Cases, Crime & Delinquency, Vol.52, No. 3, 2006 (472-503), ctp. 473 u 474. Bo Taa HaCOOKa CE M 3aKIIyYOI[UTE 01
cryaujara cuposenena og OBCE Bo 2019-ta roguna Bo Peny6ianka CeBepHa MakenoHHja, Kaje IPBEHCTBEHO
ce HOTUpa JeKa caMo 2% O >KeHUTE KOU IITO MCKYCHIJIE HACHJICTBO OJf HUBHHMOT IapTHEP IO IpHjaBHIIE BO
TOJUIHja, CIIOPE HUB, Hajcepuo3HUOT uHIMAeHT. Bunu: OSCE-led Survey on Violence Against Women: North
Macedonia, nocrarien Ha: https://www.osce.org/secretariat/419264
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BO JBa clly4yau Oujia HOHeceHa (popmajiHa mpecyia co Koja ce 010nuBa OOBHHCHUECTO,
Mopajau MOBIIEKYBamke Ha MPEMUIOTOT 3a TOHEH-E OJ] CTpaHa Ha OIITETEHHOT, a BO 5
npeaMeTa Owila JOHECEHa ocyauTeNHa mpecyna. On oBHE OCYIMTEIIHH MPECYIH, BO
TpH mpeaMera Ouila U3peyueHa yCJIOBHA Ka3Ha 3aTBOpP, BO €lICH MpeaMeT epeKTUBHA
KazHa 3aTBOp, a BO APYTHOT MpeaMeT Onila M3pedeHa IMapudyHa Ka3Ha 3a BUHHOBHUTE
CTOPUTEIIH.

OcyauTtenHa, KasHa 3aTBop 1

OcyauTenHa, yc/lioBHa ocyaa 3

BkynHo 7

Tabena 6p. 1

On oBHE MOJATOIM MOJXKE J1a 3aKJ[ydHMe JieKa HalllUTe CyJOBH IIOCTallyBaaT
TeHEpaIHO 3a HajlIeCHUTE KPUBHYHHU Jiena on objacTa Ha CEMEjHOTO HACHIICTBO U
JeKa UMaaT reHepajlHO HUCKa Ka3HeHa MNOJUTHKA. JlOTOJIKy moBeke, BO yCIOBH Ha
HepedopmupaH K3 Bo Hacoka Ha ondakame Ha enemeHTUTe Ha lMcTanOyJickara
KOHBCHIIMja KaKO M Ha TOHEH-€ 3a IT0JISCHU KPUBUYHH JIeJIa  BO YCJIOBU Ha peJIaTHBHA
e(UKACHOCT He MOXKe Ja OuaeMe 3aJ0BOJIHH OJ] YyCIEIIHOCTa Ha OPTraHU3UPAHUOT
OJTOBOP Ha Jp>KaBaTa Bo IIOTJIe Ha CIPaByBaHKhE€TO CO OBOj OOJIMK Ha KpUMUHAJIUTET
Ol eTHOCTaBHA NPUYMHA IITO Ojarata Ka3HeHa MOJIMTUKA HUKAaKO HEe MOJXKE J1a ce
carn oOecxpabpyBaduku KOH CTOPHUTEIMTE Ha OBOj OOJIMK Ha KPUMHHAJIWUTET.
ITonaramy, BakBaTa Ka3HEeHa ITOJUTHUKA HA CYJOT HE MOYKE J]a UMa HUTY TapaHTHa,
HUTY COOJBETHO 3alITUTHA yJIOTa U KOH XPTBUTE OJ] CTOPUTEIINTE HA OBOj OOJIMK
Ha KpuMuHaIuTeT. TOKMy 3aT0oa, MOXeOu, € 1 coceMa ollpaBJaHa HeJoBepoOarTa Ha
JKPTBHUTE BO €(DUKACHOCTA BO CIIPaBy BaHkh-€TO HA OPraHUTE HAa TPOTOHOT CO OBOj OOJIMK
Ha KpUMHUHAJINUTET.

CornacHo OBa, cMeTaMe JIeKa BO HIHWHA Ou Tpebaiio 1a ce mpeaBUAAT IMOCTPOTH
Ka3HU 3a CTOPUTEINTE HA OBHE KPUBUYHHU JI€Ja, KAKO U Ja Ce HAlpaBu KOPEKIHja BO
K3 Bo Hacoka Ha 3aJ0J>KUTEIHA MPUMEHa Ha MepKaTa OJ1 YiIeHOT 56 cT. 1, T. 3 Bo cute
cllydaW KOra € ompelejieHa yCJIOBHaTa OcCyJa 3a KPUBHYHUTE Jiejla Ha CEMEjHO
HacuicTBO. MICTO Taka, cMeTaMe JieKa € HOTPpeOHO Ja ce MPEeABUAAT JOMOJTHUTSITHHU
CaHKIIMH IITO OU ce M3peKyBalie 3aJ0JDKUTESITHO BO KOMOWHAIIMja co Ka3HUTe. Bo Taa
HacoKa, CMeTaMe JeKa € MOTpeOHO M Ja ce HampaBM Kopejaluja ImoMery MepKuTe
MpeaBUJICHH BO 3aKOHOT 3a IIPEBCHIMja, CIPEYyBamE M 3alITHTA OJ CEMEjJHO
HAacWJICTBO W caHKuuute npeasuneHu Bo K3, kako m onpendbure ox 3KII mro ce
OJIHECYBaaT Ha MpoLieCHaTa U BOH IpOIleCHATa 3alITUTAa Ha XpTBUTe. Ha TOj Ha4uH,
JIeJI 0] OBHE MEPKHU NPEABUACHH BO IIOCEOHNOT 3aKOH 3a MPEBEHIINja, CIIpEUyBame U
3alITUTa OJf CEMEJHO HACWJICTBO OM ce NMpUMEHYBajJe W BO TEKOT Ha KpHBUYHATA
MOCTalKa W/WIM 10 HM3PEKyBameTO M NPaBOCHIIHOCTA HAa KPUBUYHATA CaHKIH]ja.
TIpexy oBa, cmeTtame jieka OM ce 3roJieMuJI MaHEBApPCKUOT MPOCTOP HA OpPraHuTe Ha
MIPOTOHOT BO JIaBaK-ETO COOJABETHA 3alITUTA Ha )XPTBUTE OJf OBUE KPUBUYHHU JIeJIa, a U
Ha CTOPUTEINTE OM UM Omiia OJIMEpeHa IMOCOOJBETHA CaHKIMja KOja, BO UIHUHA, OU
MOJKeJia MOCOOIBETHO J1a BiIMjae Bp3 HUBHATA pecolljain3aiuja.
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Bl 3 NMPO®UIT HA CTOPUTEJIPKPTBA

IIpn ananuzara Ha mopmarouure, Ha JlukeproBara ckama ox 1 1mo 5 3a mepeme

Ha IeplennnjaTa Ha NPUCTPACHOCTA BO OJTHOC HA MOJIOT HA OOBUHETHOT W/

WJIM XpTBaTa oJ CTpaHa Ha CyIUUTE, OOBHHHUTEIHTE WMJIM OpaHUTEIIUTE, HAIIUTE
HaOJbyIyBayu BO HAjTOJIEMHOT OpOj CilydaH IBPCTO CMETaJIe JIeKa Bp3 CyOjeKTUuTe BO
KPUBUYHUTE MOCTANKH MOJOT Ha OOBHHETHOT WM XPTBaTa OJl KPUBUYHOTO JAEIO
HeMaJl HEeKaKBO BIIMjaHHE NIPU HUBHOTO OJUTydyBamke. Bo Taa Hacoka, 3abesexuTencH
€ MOJaTOKOT JeKa BO HUTY €IICH CJIy4aj He € peTUCTPUPAH HETaTUBHHUOT EKCTPEM  OX
5 (mpucTpaceH) o1 cKajlaTa Ha MPUCTPACHOCT, a HajTOJIEMHUOT OpPOj Ha OJTOBOPHU CE€ OJ1
1 (BoommTO HENMPHUCTPACEH) W MO HEKOJKY OITOBOPHM HMa co 2 (TeHepaiHO
HeTpHuCTpaceH), a JOOMEeH e caMO elleH momaTok on 4 (reHepajaHO IPUCTPaceH) BO
OJTHOC Ha NMPHUCTPACHOCT Ha cyAujaTa KOH >XpTBaTa Ha KPUBHUYHOTO Aeijio. BakBara
MPUCTPACHOCT BO OBOj €IWHCTBEH CJlydyaj HE MOpa HUTY Ja C€ TOJIKYBa KakKo
HETaTHBHOCT OJ] €JHOCTaBHA NIPUYHHA IITO BO KOHKPETHHOT CJIy4aj MOXXeOU U Ouia
oInpaBIaHa 3aToa IITO, UMajKH T'M ONPeIBUI KOHKPETHUTE OKOJHOCTH Ha MPEAMETOT,
CYAOT MOXXE U a Ma OIIpCACJICHU CUMIIaTUN WU eMHaTI/Ija BO OJHOC Ha XpTBaTa Ha
Ha4WH IITO, COYYBCTBYBajKH CO HCTAaTa M UMajKH ONpeAesieHa IPHUCTPACHOCT, 1a MOXKE
moxo0po M Ja I'M 3allITUTH HEj3HHUTE IIpaBa.

Bo Taa Hacoka, aHATM3WPajKU T'H MTOJATOLHTE 3a OJOT HA OCTAHATHUTE CyOjeKTH
BO KpUBUYHATAa MOCTAIKa, OJJHOCHO, aHAJU3UPajKH T'0 MOJOT Ha jJaBHUOT OOBUHUTEII,
OpaHHUTEJIOT M Ha CyJiijaTa, MOXKe J1a KOHCTaTUpaMe JieKa BO MOCTAIKUTE IITO CE BOAAT
3a KpUBUYHH JeJla CTOPSHH NPU CEMEjHO HACHIICTBO HE MOJXKE J1a JOHECeMe KaKBH
OMJIO 3aKIIyYOLM BO NOTJISJ HAa HEraTUBHOTO BIIMjaHHE Ha ITOJOT Ha CyOjeKTHUTE BO
KpHUBHUYHATA MOCTAIKa BO OJHOC Ha HEj3UMHUOT HCXOJI, HUTY MaK JIeKa MMaMe KaKBO
ouno (daBopusupame Ha HEKO] OJ MOJIOBUTE BO MOIJIEI HAa YYECTBOTO BO OBHEC
KpuBHYHM Toctanku. O Apyra cTpaHa, IaKk, cocema € OIlpaBlIaHa BaKBaTa
KOHCTaTaluja co orjej] Ha (pakToT AeKa IMOCTAallKUTEe [0 OBHE KPUBHUYHH JieJia Ce JIeN
OJl CUTE€ KPUBHYHHM IIOCTAallKM 3a KOM Ba)KM HAYEJIOTO Ha cliydaeH u300p Ha
npeaMeTUTe NoMely CyIHUHUTEe BO CYJIOBHUTE, KaKO M BO jaBHUTE OOBHHHUTEIICTBA
COrJIaCHO BHATpEIIHATa CHCTeMaTH3allhja Ha paboTara BO jaBHUTE OOBHHHTEIICTBA,
ra CXOJHO Ha OBa M HEMame JIETEKTHUPAHO KaKBU OWUJIO MPETIOYHUTYBama BO IOTJIE]
Ha MOJIOT Ha Cy0jeKTUTE IITO yYEeCTBYBaaT BO OBHE ITOCTAIIKH BO CYJIOBHTE.

Bo oxHOC Ha coumMjagaHMOT Mpod U HAa CTOPUTEIIOT U Ha XPTBUTE, 01 COOpaHHUTE
MoJaTOLM OJ] CTpaHa Ha HAIIWTe HaOJpyJIyBadud MOXKe Ja 3aKiIyddMe JeKa He ¢
YTBPASHO OTCTaIyBamke BO OJHOC Ha JJocera no3HaTuTe nojaaronu. Taka, ce HOTBpayBa
(akTOT AeKa CTOPUTEIIMTE HAa CEMEJHO HACHJICTBO HE CE IOBP3aHH CO OIpeiciieHa
BO3pAacCT, a COMIACHO TOA W MOJATOLMTE OJ HAIIMTE HAOJbyIyBadyd roBOpaT JcKa
“MaMe 11eJI0CHA Pa3HOJHUKOCT BO MOIJIE]] Ha CTapOCHATa CTPYKTypa Ha CTOPHUTEIIUTE
Ha KpPUBHYHHTE Jejia MOBP3aHU CO CEMEJHO HacuIJICTBO. OJTHOCHO, HajCTapUOT OOBHHET
3a OBHE KPUBUYHHU Jena € poaeH 1957 ronmHa, noneka HajMianuoT € poaeH 1994
ronuHa. [To HanMoHaTHOCT ce JOMWHAHTHO MaKeoHIIH, CO CpeTHO 0OOpa3oBaHUE U BO
HajToJIeMHUOT Opoj ciryyau )xuBeaT BO ypObaHa cpeauHa, OJHOCHO BO TPaJOBHTE, HE CE
MPETXOJHO OCYyBaHU U UMaat cBoj Opanute. [Ipuroa, ox BkynmHo 47 HaOJby lyBaHHU
pouumTa Bo 35 mpeaMeTH, MOXE Ja 3aKIIydYHMe JeKa CTOPUTEINUTE C€ JIOMHHAHTHO
MaskH, OJHOCHO 33 0OBUHETH, 10/1€KA caMO 4 ce )KeHMU.

Bo norJIEd Ha KAPAKTEPUCTUKUTE HA KPTBUTE MOXKC JJa KOHCTaTUpaM€E JICKa,
HCTO TaKa, HEMaMe OIIpeAcsiCHa BO3paCHa KaTCFOpI/Ija Ha XpTBHU, OAHOCHO
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HajcTapaTa )XpTBa € pojeHa Bo 1956 roauna, a HajMianarta )KpTBa € pogena Bo 2000
roauHa. JKpTBHTE NJOMHHAHTHO Ce XCHH, OJHOCHO 28, a Maku ce caMo 9 nmna.
MHO3HHCTBOTO OJ )KPTBUTE )KHUBEAT BO I'paj, CHTE C€ CO MAaKEJIOHCKO IPXKaBjaHCTBO,
[0 HAaIlMOHAJIHOCT C€ JOMHHAHTHO MakeIoHLH, eaHa NEeTTHHAa Ce€ POMHM M camo 5
nporeHTu ce AnbGaHuu. VHTepecHO e Jieka MHOTY MajKy OJ JXPTBHUTE BO TEKOT Ha
IIOCTaIKaTa o KOPHUCTAT MPaBOTO J1a UMaaT NPUIPYIKHUK, a CaMO IIOJIOBUHATA OJT HUB
nmaat OpaHUTEI.

IIputoa, nHTEepeceH ¢ (aKTOT JeKa, 3a pa3jhKa OJI CTOPUTCSIUTE Ha CEMEjHO
HACWJICTBO Kaze camo 10 mpomeHTH ce xeHH, a 90 TIPOLIEHTH Ce MaXXH, >KPTBU MaXXH
ce MalKy Haz 25 MPOICHTH, NOJeKa XXKeHH ce CKopo 75 mpolieHTH. BakBata mojoBa
pacrpoCcTpaHETOCT MOMEry MaXKUTE U )KCHUTE KaKO CTOPUTCIIM HAa KPHUBUYHH Jciia
Ha CEMEjHO HACHJICTBO U KPTBU Ha CEMEJHOTO HACHJICTBO 'O T€HEPHUPAAT 3aKITYyUIOKOT
JIeKa CeMEjHOTO HACHWIICTBO HE € caMo ()eHOMEH IOoMery MHOJIOBUTE BO paMKHTE Ha
OpauyHaTa WK BOHOpayHaTa 3acaHuIlla. Taka, )KPTBHUTE YECTOIMATH CE U BO PAMKHUTE
Ha ceMejHaTa 3ae/HUIlA, INPH IITO BEPOjaTHO MAXKUTE CE MOBEKe OXpabpeHu on
JKEHUTE 3a MpHUjaByBame HAa OBOj OOJMK HA KPUMHHAJI HA OPraHUTE HA MPOTOHOT BO
cllydyanTe Kora ce JKpPTBU. Bo Taa Hacoka ¢ 3akJIyd4oKOT JcKa € mnoTpeOHO
JIOTIOJTHUTEITHO CCH3UOMIM3UPAaKhEe HAa jJaBHOCTA 3a BHIAOT HAa CEMEjJHOTO HACHJICTBO,
KakO U CEH3UOWIM3HWpame Ha HAYMHUTE 32 HErOBO IMpPHUjaByBame, KaKO OCHOBA 3a
MOHATaMOIITHA OpTaHU3UpaHa peaKilija Ha KPUBUYHO-IIPABHUOT CUCTEM.

AHanu3upajku To 0OJHOCOT MOMery :KpPTBAaTa M CTOPUTEJOT HAa OBHE KPUBHUYHH Jeiia
MOX€E Ja 3aKJIydHMMe JIeKa ce padOTH HajuecTo 3a HaCHJICTBO CTOPEHO OJl CTpaHa Ha
OpadyHHTE Apyrapy BO aKTyeJIHa BOHOpadHa Wi OpadHa 3aeJHHUIIA, 1A 32 [OJOBUHA
IMOMaJKy HacWJICTBO OJ] CTpaHa Ha IOPaHEUIHUOT OpadeH Jpyrap WM HapTHEP O]
BOHOpauHa 3aemHnia. Bo TmopeTkW ciydaw, OJHOCHO, BO caMO 5 ciydau
€BHJACHTHPAHO € HAaCWJICTBO OJI CTpaHa Ha OJIMCKM YWICHOBUW Ha CEMEjCTBOTO, T.C.
OpaTroT Ha OpaYyHUOT WJIM BOHOpadyHOT Apyrap Bo 4 ciy4daud WM POJUTEIOT Ha
OpavYyHHUOT WJIM BOHOPAYHHOT Apyrap BO €ICH CIy4aj.

Bo mornen Ha o0Opa3oBaHHMeTO Ha CTOPHUTEJNOT M HAa JKPTBaTa Ha CEMEjHO
HacWJICTBO OJi HOpHUOpaHWUTE IONATOIM MOXKE Ja 3aKiIyduMe JeKa JIHIara co
bopmMupaHo BUCOKO 0Opa3oBaHHE HE CE CTOPUTEIIN HUTY CE KPTBU HA OBOj OOJIMK Ha
KPUMHHAJINTET, OapeM Toa € IMOJATOKOT ILITO € PErucTpUpaH HU3 HaOJbylyBaHUTE
cyncku nocranku. Ce pa3bupa AeKa BOOMNIITO HE MOXKEMe Ja JajeMe KpeIuOuiIeH
3aKJIy4OK BO HacoKa Jajii 00pa3oBaHUETO MMa HEKAKBO BJIMjaHHUE BP3 CTOPYBaHETO
Ha OBOj OOJIMK Ha KPpUMHUHAIIMTET OJI IPUYMHA LITO, KAaKO ILITO U IMOTOPE HAIIOMHAaBMe,
“MaMe rojieMa TeMHa OpojKa BO OTKPHUBAH-ETO HA OBOj OOJIMK Ha KPUMHHAJIUTET, a
W O]l JOCETAIIHUTE AaHAIM3M CIPOBEIEHM Ha MelyHapoJleH IUIaH IITO roBopar 3a
HEIIOCTOCHE BPCKA MOMer'y HUBOTO Ha 00pa30BaHUETO U CEMEjHOTO HACHIICTBO."

Bo omHOC Ha ¢dopMupameTO Ha NCHXOCONHjaJTHHOT NPOoGHI HA CTOPUTEIOT HA
CEMEJHOTO HACHUJICTBO, IIPBEHCTBEHO HA HETOBHUOT COIllHjajieH U (PMHAHCUCKHU CTaTyC,
3a JKaJl, MIOJATOUTE OJf CyJCKHUTE MOCTAIIKH HEe HU C€ O] MOT0JIEMa IMTOMOII 3aT0a IITO
BO CYACKHUTE IMOCTANKHU MPH aHAITU3UPAKHCTO HA JIMYHUTE U (PUHAHCUCKUTE OKOJTHOCTH
OuI0 Ha OOBUHETHOT, OMJIO Ha XPTBUTE, CYJIOBHUTE CaMO HaBeJyBaaT I1OJIaTOLH O
THIIOT: ,,AMa WJIM HEMa UMOT " WJIH JIeKa cTaHyBa 300p 3a ,,MMOTHO “WJIN
,,0€3UMOTHO JTHUIIe. 3a KaJjl, OBHE NOIAaTOIIH BOOMIIITO HE HA 1aBaaT BUCTHHCKA CIIUKA
3a COIMjaJIHUTE YCJIOBM KakKO Ha OOBHHETHUTE, Taka W Ha JKPTBUTE, a KOW IMaK, O

13 Buau: JIeeu M, Mersaep M. u Bpykman @., om. nur. ctp. 711 u ci.
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Jpyra cTpaHa, ce 3HadajHU 3a MPaBWIHO ASTEPMHUHHpAE Ha PU3UK (PAKTOpUTE Ha
ceMejHOTO HacwiIcTBO. OZTHOCHO, Ol OBUE ITOATOLM HE MOXKEeMe J1Ja KOHCTaTHpaMe CO
CHUI'YpHOCT JAJIi M Kako BJIMjaeé MMOTOT BpP3 BPIICEHETO HAa KPHUBHYHUTE Jcja Ha
CEeMEjHO HACHJICTBO M KakO M BO KOja Hacoka MMOTOT MM IlOMara Ha >KpTBUTE Ha
CEeMEJHOTO HACHJICTBO 3a MOJECHO CIpaByBame CO mociienuuuTe ox nucroro. [Ipuroa,
" TIOKpaj ¢GakTOT IeKa BIIMjaHUETO Ha UMOTOT € MMOCeOHO 3HadYajHa MPOMCEHIIMBA  BO
CIIpaByBameTO CO CEMEJHOTO HACHIICTBO M TOa Kako (akTop 3a MHHUIHUpAHkE Ha
CEeMEJHOTO HaCHJICTBO, TaKa U KaKo (paKTOp 3a MOJIECHO CIIPaByBamkE CO MOCIEIULIUTE
BO CIIy4aWTe KOra IIOCTOH OCyda 3a OOBHHETHOT CTOPHTEI Ha KPUBHYHOTO ACIO Ha
ceMejHO HacuiICTBO. Toa 3Hauu Jexka HeJJOCTaTOKOT Ha (PMHAHCHUCKU CPEeACTBA U TOA
Kako € 3HayaeH (akTOp BO IOBTOPYBAamETO Ha KPHUBHYHHUTE Jejla Ha CEMEjHO
HaCHJICTBO WJIM BJIMjae BP3 JOHECYBaKETO Ha OJIyKaTa Ha >KpTBaTa 3a IpHjaByBame
Ha CTOPUTEJIOT Ha OBHE KPUBHUYHU JeJIa 10 HaUIS)KHUTE OpraHu Ha nporoHoT. OBa ox
€AHOCTaBHA MpPpUYHHA IIITO BO OBHUC CJIydaHu XKPTBUTEC CC 3aBUCHU OJ1 HACUJIIHUKOT U BO
HETOBO OTCYCTBO HE MOJXaT Ja MNPOJOJDKAT CO HOpMalHO (GyHKIMOHUpame, T.C.
HeMaaT COICTBEH HMMOT, Ila BO yCJIOBHM Ha NPEKWH Ha OpadHarTa 3acJHHUIIA HIA Ha
HeBpabOTEHOCT, THE M (PAKTUYKHU 3aBHCAT O (PUHAHCHCKUTE CpeJCTBA Ha OpadyHUOT
JIpyrap HacHUJIHHK.

JlokoJIKy cynoBHTEe OM MMaJie jaceH MOJAaTOK Ha OBHE BapHjaOJIM BO HIHHWHA
Ou nMajsie IBPCTH apTyMEHTH 3a Mpe3eMamke Ha PEHIUTEIHU YeKOPH BO MOTJIE ] Ha
nonoOpyBameTo Ha (hPMHAHCUCKATa COCTOjOa Ha )KPTBUTE Ha CEMEjHO HACHUIJICTBO, T1a
OpeKy pa3audHU OpoTrpaMu o apskasaTta uin o1 HBO cekTopoT Ou MOKeJIo U 11a ce
HU3TOTBaT PEeaJIHA YEKOPH Ja UM CE IOMOTHE KaKo, Ha MPpUMEpP, COOJIBETHA MPUMEHa
Ha oJpeadouTe 071 3aKOHOT 3a MPEBCHIIHja, CIIPEUYyBakE U 3allITUTA O]l CEMEJHOTO
HACHJICTBO NPEKy NPESABUIACHUTE MOKHOCTH 3a IIOMOIII Ha )KPTBUTE 01 ATCHIIMjaTa
3a BpaOoTyBaB-¢ U/WJIH NIpeKBaATTH(PUKAIHja U/HUIH OTBOPAEKC Ha IIOCEOHU OCHOBH 32
JIOICJ Ty BAEhE COIIHjalTHA [TOMOIII Ha OBHE 5KPTBY MJTH BOBE LY BaH:-€ IOCEOHU TPOTPAMHU
3a MOMOII M IOJApIIKa OJ cTpaHa Ha ap>kaBata u HBO cexTopoT 3a mojecHa
HHTEeTpalyjaHa )KpTBUTE HACEMEJHOTO HACHJICTBO BO OIIITECTBOTO. BooBaaHacoka,
HOBTOPHO OM IO CHOMEHaJie M 3aKOHOT 3a IMPEBEHIIHja, CIIPEeYyBamkhe U 3allITUTA O]
CEeMEjHOTO HACHUJICTBO Kajie, U moKpaj ¢GaKTOT JIeKa ¢ MpeIBUICHA HU3a O] IIOrope
CIIOMEHATUTE MEPKH, CMeTaMe JieKa HCTUTE HE C€ COOJIBETHO anocTpodupaHu BO
CJIy4YauTe BO TEKOT HJIH 10 3aBPIIyBake¢ HAa KPpUBUYHUTE MOCTAIIKH IITO CE BOJAT 32
CTOPEHUTE KPUBUYHH Jiejia HA CEMEJHO HacHJICTBO. TOKMY 3aT0a, cMeTaMe JieKa OBOj
3akoH 61 Tpebalio na ce npedopmynrupa BO HacOKa Ha Herosa rorojemMa IoBp3aHOCT
co 3KII u K3 mrro Bo ronema Mepka OM MOKeno Ia ja moao0pu cuTyamnujaTa Ha
>KPTBUTE HA CEMEJHOTO HACHUJICTBO, KAKO U IPOILIHNPYBaH-E Ha JOCETOT Ha OBOj 3aKOH
M 32 )KPTBUTE Ha POJIOBO 0a3UPaHOTO HACUJIICTBO.

3a ’xaj, HU3 CYJACKHTE MOCTAalKH MaJKy BHUMaHHE WM CE€ IIOCBETyBa M Ha
0oJiecTHTe HA 3aBHCHOCT KAKO H3BOP HA KPHMHMHAJIOT HAa ceMejHO HacuiIcTBo. [1a Taka, of
OpuOpaHUTEe MOJATOIH MOYXE Ja 3aKJIy4YHuMe JIeKa CyIOT KakKo JOoKa3 To Humal
BEIITAYCHETO caMO BO 3 o4 BKymHO 35 mpeaMeTH, a caMo BO €IICH Ciiydaj MoKpaj
npecyziata CyJ 10T U3PEKOJ U JOTOJIHUTEIHA MEepPKa 3aJ0JKUTEITHO IICUXH]jaTPHUCKO
JeKyBamweHaciaobona. Ilpuroa, noxpajHemokemenaduaeMecurypHugaIncepadoTu
3a BeIITadeHh€ Ha MMPECMETINBOCTa Ha OOBHHETOTO JIUIIC MJIM NMaMe U aHaJin3a Ha
MOCTOCHETO MJIM He Ha OOJIeCTUTE Ha 3aBUCHOCT. McTO Taka, HE € MCKIIyYeHO JIeKa

14 3a oBaa nmpoGiieMaTHKa 0COOCHOBpEeAHHU ToaTonMoxe naceHnajaar Bo OSCE-ledSurveyonViolence
Against Women: North Macedonia, 0,12019-ra roauna, 1ocrarneH Ha: https://www.osce.org/secretariat/419264
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BO OBHE CJIyYaH BEHITAYCHETO J1a OUJIO U 3a GUBHUKUTE I IICUXUYKHATE MOBPEIU
Ha )XPTBUTE, IIITO, MIaK OJI Ipyra CTPpaHa, BOOMNIITO HEMAa BPCKa CO BEIITAYCHETO HA
coctojbaTta Ha OOBHHETHOT BO IOTJIET Ha (HE)IOCTOCHETO Ha OOJIECTUTE Ha 3aBUCHOCT
Kaj 0OOBMHETHUTE KaKO IIPUYHHA 32 CEMEJHO HACHIICTBO.

CMeTaMme eKa BO UAHUHA CYI0BUATE OU TpeOasio 1a 0OOpHAT HOT0JIEMO BHUMaHHUE
TOKMY Ha Ncuxo@u3nyKaTa cocTtojOa Ha OOBUHETHTE BO IOTJIE HA JIETEKTUPAHETO
Ha OPUYHHHUTE 3a CEMEJHOTO HACWJICTBO, a OCOOCHO IIpHU YTBPAYBaHm-€TO Ha
IIPUCYCTBOTO Ha OOJIECTUTE Ha 3aBHCHOCT, KaKO HOTTUKHYBadKH (akTop 3a
CTOpYBaH-€ Ha KPUBHYHHUTE JIejia Ha CEMEjHO HacuJICTBO. Ha Toj HauMH BO MAHWHA,
OOKOJIKY CyJIOBUTE CE€ CBECHH 3a IIPHUCYCTBOTO Ha HEKOja 01 oBUe 601ecTH, MOXeOH
npexKy MoauduKanuu Ha IpecyiaTa | MOoKpaj KazHaTa O U3peKyBaJie © MEpKH Ha
0e306eJHOCT IITO OM MO>KeJe Ja NPpUI0HEecaT KOH Ioao0pa MHANBHU Ay ajiu3anuja Ha
CaHKIMjaTa KOH CTOPHUTEIJINTE Ha OBHE KPUBUYHHU JI€JIa, a CO TOa HE CaMO IITO Ha OBHE
Jmna Ou UM ce IIOMOTHAJIO BO MIHWHA Ja He IO IOBTOPAT ASJIOTO, TYKY HCTOBPEMEHO
Ou ce ucIIpaKaa ¥ jaCeH CHTHAJl U opaKa BO jaBHOCTA JieKa CyJIOT HAaBHCTHHA Ce
TPYOKH 32 MHTEPECUTE Ha IpaBJiaTa U Ha )KPTBUTE U HA HUBHOTO CEME]CTBO CO IIITO,
MO>XeOH, BO MTHUHA U TOBEKE KPTBHU Ha CEMEjHO HACHIJICTBO Om Omiie oxpabpeHu na
ro IpyjaByBaaT OBOj OOJIMK HAa KPUBHYHU Jejia 10 HAQJIC)KHUTE OPTraHU.

JloToky moBeke, HallluTe MOJAaTOIIM CaMO ' MIOTBPAyBaaT U JOCETAIIHUTE HA0 1!
JIeKa CEMEjHOTO HAaCHUJICTBO € ITIOBEKe BUJIMBO U IEPLIETUPAHO BO YPOAHUTE CPEIUHHA
Kajzie OpavyHUTE Npyrapy, Ha HEKOj HA4WH, CE TOBEKE HE3aBUCHHU U ITOCAMOCTOjJHH O]
BJIMjaHUETO HACPETNHATANHAOKOJHOCTUTE IITO CE€jaByBaaTBOIIOT'OJIEMHUTE CEMEJHU
3aeHULIM 32 pa3JIMKa OJ UCTUTE OBUE OKOJIHOCTH LITO C€ II0O3HAYajHU BO PYPaTHUTE
cpeaunu. [Ipuroa, ucTUTE apryMeHTH OU BajKeJie U BO NOTJIS] Ha APYTUTE ETHUYKHU
3aeQHHULM IITO >KHUBeaT Ha Tepuropujara Ha PenyOimmka CeBeprna Makenonuja'®,
OJHOCHO, BJIMjaHHUETO Ha HE()OPMAITHUTE OJTHOCH, KAKO M HAY4YSHOTO OJTHECYBaH-€ Ha
OpUINIaJHUIINTE Ha OBHE 3aHHUIIM, KaKO U ToBepOaTa BO CHCTEMOT Ha ImpaBaaTa Ol
e7Ha CTpaHa U TPETMAaHOT Ha CHCTEMOT KOH OBHE 3a€IHHUIIN, U TOA KaKO BIIMjaaT BO
orJyea Ha IpujaByBamkETO Ha OBOj OOJIMK HA KPpUMHUHAJIIUTET.

KoneuHo, rpeKy BaKBOTO COOJIBETHO MalUpamke Ha KPUMHUHAJIOT Ha HACHUJIICTBO
HHU3 CYACKHTE IIOJIaTOIIM OM MOYKEIO Ja ce HoOHjaT peleBaHTHH OQUIIHjaTHU
noaaTony 3a (PeHOMEHOJIOrHjaTa Ha OBOj OOJIMK Ha KPUMHHAJIHTET, CO IITO O
MOYeja COOJBETHO Ja Ce AUMEH3HOHHPA U peakKiHjaTa Ha OPraHU3UPAHOTO
ommrecTBOo. Ha Ha4YuWH 1ITO, HA HIPUMEDP, BO PYPAITHUTE CPEAUHU OH ce 0OpHAIIo
MOroJIEeMO BHUMAaHUE Ha )XKPTBUTE MIPEKY OTBOpaHh€ NOCEOHU KaHI[SJIapHUU 3a HOMOIII
Ha XPTBUTE HA OBOj OOJIMK Ha KPUMHHAJIHUTET U/MJIA OU IOCTOEJIO JIOTIOJTHUTEITHO
CEeH3UOWIN3Upake U 00yKa Ha MPUITATHUIIUTE HA HOJHUIHAjaTa 32 IIPBHOT KOHTAKT
CO )KPTBHUTE HAa CEMEJHOTO HACHUJICTBO BO YCJIOBH KOra THe 0u ce oxpabpuiie u 6u ro
HpHjaBUIIC UCTHOT IO HAJICKHUTES OPTraHU.

15 Bo oBaa Hacoka, BujeTe ru 3a6enemkure Ha AHanu3zata Ha OBCE Bo o1HOC Ha pa3IMYHOTO NEepLeHUpamkhe Ha
CEeMEjJHOTO HACHJICTBO Kaj 3aeJHUIIATE U BO pypaJIHUTE U ypbanurte cpeauau. Moua. crp. 55 u ci.
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B 4 3AWTUTA HA NMPOLECHUTE NMPABA

Bo oagHOC Ha 3amITUTaTa ¥ IOYUTYBAKETO HA NMPOIESCHUTE IIpaBa Ha OOBUHETHUTE
JIMIa BO TEKOT Ha HaOJbyAyBaHUTE MPEIMETH, MOXKE J1a 3aKIydHMe J€Ka, BO TEKOT Ha
cynemara Ha MPEIMETHTE OJ CEMEJHO HACWJICTBO, HEMa I[OWHAKOB WWIM IOMall
KBaJINTET BO OJHOC Ha 3allTHTaTa Ha IpaBaTa Ha OOBHHETHUTE JIMIAa BO TEKOT Ha
cynemara 3a OpraHu3upaH KpUMHUHAI WM T.H. OOWYEH KPpUMHHAJI 3a KOj JO cera e
BpIIIEH MOHUTOPHHT o1 cTpaHa Ha Koanunmjara ,,CuTe 3a mpaBUYHO CyIeHe .

Eonaxeocm Ha opysicjama, npago Ha 000paua u npucman 00 OpaHumen.

EnHakBocTa Ha opy’KjaTa Kako €/ICH O]l CJICMCHTUTE Ha MpaBUYHATA [TOCTAIKA OJI
cTpaHa Ha HaOJpyayBauWTe Oeclle OlEHyBaHa MPEKy MPOIECHHUTE MOXXHOCTH Ha
CTPAaHKHTE [1a Ipejjiaraar JoKa3H, KaKo W HH3 acIeKT Ha e(pUKacHOCTa 3a yrnorpeda
Ha MPOLECHUTE MPaBHIIa 32 OCIIOPYBame HAa JOKA3WTE Ha CIPOTHBHATA CTPAHKA BO
TEKOT Ha IJIaBHATa pacmpasa. Ila Taka, BO TEKOT Ha JOKa3HAaTa IIOCTAIIKAa, HAIIUTE
HaOJpylyBauud HE YTBpAWJIE MPOOJIEMH BO IOTJIE] HAa MOXKHOCTa Ha ojaOpaHara Ja
npeiiara T0Ka3H, KaKO M HEJOCICIHOCTH O] aCIIEKT Ha MOYKHOCTA 32 OCHOPYBAambe Ha
[IPEUTOXKSHUTE JOKA31 OJI CIIPOTUBHUTE CTPAHKH.

Kako noka3Hu cpenctBa OWiie HWCKOPUCTEHU TPAAUIIMOHAIHUTE HOKA3HU
CpeAcTBa, T.€. HCKa3u Ha OOBHHETHOT U OIITETEHUOT, N3Ka3HW Ha CBEIOIH, BEILITAIIN
HMaTepHjaliHu JoKa3u. [IpuToa, HamuTe HabJby Ty Baul HE Y TBPIMJIC OTPaHU Iy BaHk-¢
Ha MNpaBOTO Ha OOBHHETHOT Ja OWAe WcHOpallaH Ha IrJlaBHATa pacrapasa, HHUTY
OorpaHu4YyBarb€ Ha HEroBOTO IIPaBO Ja IIOCTaByBa IIpallama Ha CBEJIOLIUTE OJ
OOBHHUTEIJICTBOTO IIPU BKPCTSHOTO HcnUTyBame. Celak, HallUTe HaOJbyTyBadu
IOBTOPHO ja 3a0enexane npakTUKaTa Cy 10T Ha KpajoT OJ UCKa30T Ha OOBUHETHOT
Jla ce BMEIlyBa M Jla NMOCTaByBa Ipallama 3apajii pa3jacHyBame Ha JIaJICHHOT
nckasz.’® CMeTtaMe Jeka oBaa MMOCTAnKa Ha BMEIIyBamkme Ha CyJOT MO BKPCTEHOTO
HCHUTYBake Ha OOBUHETHOT Tpeba Ja ce MICKOPEHU OJl €ITHOCTaBHA NMMPUYHHA IITO
HCcTaTa HE € BO JyXOT Ha KPpUBHUYHATA OCTANKa, HUTY I1aK € COOJABETHO ypeaeHa BO
3KII. UmeHo, nmajku ro npeABua pakToT AeKka OOBUHETHOT € 3allITUTEH CO HAYEJIOTO
Ha IpecyMITIHja Ha HEBUHOCT U TOBapOT Ha JOKa)KyBamke Ha HeropaTa BHHa Iara
Ha OOBUHUTEIIOT, JIOKOJIKY OOBHHETHOT OJUIyYH Ja JiaJie UCKa3, TOrall BKPCTCHOTO
HUCIIUTYBAaKBC HE MOXKE M HE CMEC J1a O BOH 'PAaHUIIUTC HA HETOBUOT MCKa3 JaJC€H BO
TEKOTHaJUPEKTHOTO UCTIUTYBamke. OBa3HauM JIEKa, IOKOJIKY Cy 10T OU C€ BKITY YHJI BO
Jlopas3jacHyBame, OM MOpall 1a JIopa3jacHU aCIIeKTH caMO BO HACOKa Ha JIMPEKTHOTO
HCIIMTYBaH€ HO COTOACEeI0BEIy BaBO IIpalllak-e yJIoraTaHaOOBUHUTEJIOTBO TEKOT HA
BKPCTEHOTO HCTIUTYBame. OBaa MHTEPBEHIIMja HAa CYy JOT MOYE JISCHO Ja 0 IIPETBOPH
OOBHHETHOT BO CBEJIOK, a TOA, BO yCJIOBY HAa HEU3BEACHHU OCTaHATH JIOKa3H, 1a 3Ha4N
U M3HYJAyBam€ Ha IMPU3HAHUE OJl OOBUHETHOT OJ CTpaHa Ha cynoT. OBa NOTOJIKY
TMOBEKE IITO BMENTYyBaKETO Ha CyJOT ITO 3aBPIITyBaH-€ HA BKPCTEHOTO UCTIpAIllyBamkh-€
Ha CBEJIOIIUTE BO TeOopHjaTa € M Taka IpoOJeMaTHYHO Ipalllamke OJ €THOCTaBHA
OpUYMHA IITO IPEKy BakBaTa CyJICKa aKTUBHOCT MOJXKE Jia C€ HapyIllu TEKOT Ha
TeopHjaTaHacCiydajoTHaoa0paHaTaHaOOBHHEHHUETO CO IITO, BITPOYEM, MOXKe 1ace
HaNITEeTH U Ha CAMHUOT TEK Ha JIoOKa3HaTa rocramnka. Cerak, 3a >kaji, jacHO € JieKka oBaa

16 OBaa mpakTHKa e 3a0enexaHa U BO MMHATOTOJIMITHUOT U3BellTaj Ha Koanuiujara 3a IpaBUYHO CyICH-€E, BUIH
noseke: Mucocku b., ABpamoscku [I., ITerpoBcka H., AHann3a Ha noaaTouTe o1 HaOJ/bydyBaHUTE CYJICKH
nocranku Bo 2018 roguna, Koanunuja,,Cute 3a npaBu4Ho cyaeme”, Ckomnje, Mucuja Ha OBCE Bo Ckomje, 2018r.
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CyJICKa aKTUBHOCT BO HaIlIUTE CyJICKH IIOCTAIIKH € pe3yJITaT Ha HEITOATOTBEHOCTa Ha
CTPaHKHUTE JaII0CTaBaT COOABETHH palllakha BO TSKOT Ha TUPEKTHOTO U BKPCTSHOTO
HCOUTYBamke, a HHCIIMPUPAHO IIOpaay 3allTUTa Ha BUCTHHATa U IIpaBlaaTa, IITO
naK ajiyaupa Ha morpebdarta oJ1 IOMOJIHUTEIJICH aHTa)KMaH, TPEHHUHT U ITIOJUTalk-e Ha
npodecHOHAITHUTE CTaHAapAN Ha CTpaHKUTe (OpaHUTEIINTE U OOBHUHUTEIIHUTE) IPHA
MMOATrOTOBKATA 3a 3¢MaHK-¢ Ha HUCKa3UTE HAa CBEIOLHUTE.

On gpyra cTpaHa, IIPU CBEIOYEHETO HAa OIITETEHUOT, HAIIUTE HAOJbyyBauu HE
YTBpAWIIE A€Ka CyIOT HeMan nmorpeba o UCIUTyBamkme Ha KPTBUTE CO MOMOII  Ha
MoceOHHUTE MPOLIECHN MEPKH 3a 3aIlITHTA Ha )KPTBHUTE, 3aT0A IITO BO HUTY €JICH CIIy4aj
KPTBUTE HE o mnoOapajie Toa M NHOKpaj (aKTOT JaeKka Ha €JIHO POYHUIITE THE
JETeKTHUpaje CyNnTHIECH IPUTHCOK BP3 KPTBaTa.

JXpTBUTE, NICTO TaKa, HUTY eaHAaIl He nobapaie OOBUHETHOT J1a OuJie OTCTpaHET
Ol cyJHHIIaTa JOJEeKa JaBajie UCKa3, HUTY I1aK oa0uie Aa gajgaT UcKa3 BO HETOBO
npucyctBo. OBa 3Ha4YM AeKa, TOKOJKY >XPTBHUTE €JHAI BeKe ce oxXpadpuiie 1a ro
pujaBaT AeJOTO Ha CEMEJHOTO HAaCHJICTBO, BO TEKOT Ha KPUBUYHATA IIOCTAIIKA CE
4yBCTBYBaaT JOBOJIHO 3allITUTCHH O/ CTPaHAa Ha OPTaHUTE Ha KpUBUYHATAa ITIOCTAIIKa,
a CXOJHO Ha Toa HeMaaT MoTpeda o1 JOIIOJHHUTEIIHN MEPKH Ha IPOIECHA W/HIIN
BOHIPOIIECHA 3aIITHTA.

Bo oxHOC Ha MpaBOTO Ha GPaHHUTENI, MOXE J1a 3aKIy4YUMe JIeKa HaOJbyJyBadyuTe BO
HUTY €ICH Cliydaj HemaaT 3abeie)kaHo IOBpeJa Ha IpaBaTa Ha OOBHHETHTE, HUTY
OOBUHETHTE NPUTOBapaje Ha BpeMETO 3a MOATOTOBKAa Ha 0J0paHaTa HJIM BO OTHOC Ha
npecyMIiujata Ha HeBUHOCT Ha OOBUHETHOT.

Moske a 3aKiiyduMe JieKa, BO cropeada cO MHHATOTOMHWITHWUOT HW3BEIITaj Ha
Koanmunujaral’ 3a cnpoBeieHuTe HaAOJbY IyBabha Ha CYJACKHUTE MOCTANKH BO Pemybnka
CeBepHa MakeoHHja, TOYHNTYBAamkETO HAa MPABOTO HA 0A0paHAa M HA MPaBOTO HA
epukacHa oadpaHa BO IOCTANKUTE IITO C€ BOJAT 3a KPUBHUYHHUTE J€jla HA CEMEjHO
HACHJICTBO € IIEJIOCHO 3arapaHTHpaHo oJ cTpaHa Ha cymoButTe. OIHOCHO, BO
HaOJbylyBaHUTE MNPEIMETH HAIIUTEe HAOJbyJAyBauu He 3abesexane KakBU OHIO
rnmoepenau Ha oBWe mpaBa. Op aApyra cTpaHa, BO CIOpenda CO MHHATOTOIUIITHHOT
M3BEITaj, OBaa TOJAWHA Ce aHAJU3Upa JAPACTHIHO TOMal U MOPOKyCHpaH MPUMEPOK,
HO CeIlaK, 3aKJIyYOIIUTE OJI METOHOJIOIIKA IJIe/IHA TOYKA Ce PEJICBAHTHH OHIIEjKU ce
paboTH 3a aHa/lM3a Ha IEJIOKYITHATa IOMyJalnja Ha CYJACKH TPEIMETH IITO Ouire
aKTHBHHU BO BPEMETO Ha HaOJbYyBarbe.

Maura HenocieJHOCT € 3a0elekaHa BO OJTHOC Ha HEIaBameTO Ha MoyKaTra  3a
NMpPaBoToO 32 0ecnyIaTHA MPaBHA MOMOII U TOoa BO 8 HaO by yBaHU CiIydan HO, IMajKH TH
NpeABHUJ IPOLIECHUTE rapaHIIuHU 3a 3a10JDKUTENIHA o0paHa 1 onOpaHa 1o ciyxOeHa
noinkHOCcT Bo 3KII xom BOo HaO/byAyBaHUTE CIIydal C€ LIEJIOCHO 3ala3eHH, HE MOXKEe
Jla 3aKJIydMMe JleKa € CTOpEHa IoTrojieMa IMOoBpeJa Ha IpaBara Ha OOBHHETHOT CO
MpakTUKaTa 3a HENoydyBame 3a IMPaBOTO Ha OecruiatHa mpaBHa momomr. Cermak,
UMajKu TO IpeaBua NpoduiaoT Ha OOBUHETHUTE IUIla, CMETaMe JieKa BO HIHHUHA CYyA0T
Ou Tpebasio na oOpHE MorojeMo BHMMAaHHE BO OJIHOC Ha JaBameTO jacHa IOoyKa Ha
OOBHMHETHTE JIMIIA 32 YCIOBUTE 32 JlaBare OecIiaTHa NMpaBHa IMOMOII, IIpe] c€ UMajKu
M TpeABUJ NPUIOOUBKUTE O] HMMameTO OpaHHUTe BO TEKOT Ha KpHUBUYHATa
IOCTaIlka M BJIMjaHUETO Ha OpaHUTEJIOT BO edukacHaTta omdOpaHa

17 Bunn: Mucockn b., ABpamoBckn /1., [lerpoBcka H., AHann3a Ha mogaTonuTe o HaOJby TyBaHUTE CYACKH
nocranku Bo 2018 ronuna, Koanmuuja ,,Cure 3a npaBuvHo cyaeme”, Ckomje, Mucuja na OBCE — Ckomje, 2018r.
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OPBEHCTBEHO UMAajKH I'M IIPEABUA CICIM(PUKUTE Ha 3aKOHCKOTO ¥ KOHIIEIIIIMCKOTO
ypeayBame Ha KpUBHUYHATA ITOCTAIIKA.

Ilpecymnyuja na neuHOCm, HE3A8UCEH U HENPUCIMPACEH CYO, CYyOelbe 80 PA3YMEH
POK Ujagrocm.

On npuOpaHWTE TONATOLM MOJXE Ja 3aKiIyduMme Jeka HalOJbyIyBadWTe Ha
KoanuuujaranpuHabiby 1yBamkeTOHAIOCTANKUTEIITOCEBO1aT3aCTOPECHUKPUBUYHHI
JieJla Ha CEMEJHO HACHJICTBO HeMaaT 3a0eJIe)KaHO OIPEICICHH HEIOCICIHOCTH Of
CcTpaHa Ha CyJOBUTE BO MOTJIC/ HA MOYNTYBAETO HA MPECyMIIIMjaTa HA HEBUHOCT Ha
oOBHHETHTE, HUTY 3abelekajie KakBH OWJIO aKTHBHOCTH Ha CyJOT BO CMHCJa Ha
OPETXOAHO Beke 0(hOPMEHO MHUCIICHE BO OJTHOC Ha UCXOJOT OJ] ITOCTAITKATa.

3a kai, cé ymrTe OmncTojyBa M MpakTUKaTa Ha IMOCTOCHE HECOOJBETHa ex-parte
KOMYHHKAaIMja TOMelry CyJI0T H CTPaHKHUTE IITO, CJICIACTBEHO U CO 3a0CJICIIKUTE O]
MHUHATOTOJIHUIIHUTE wu3BemTan Ha Koanuiujara ja HaMeTHyBa mnorpebdara o
JOTIOJTHUTEJICH TPETMaH Ha OBa Ipallame BO CyJlCcKaTa npakThka. IMEHO, U MOKpaj
MOIITHE MaJIMOT Opoj HaOJbyAyBaHH POYHINTA, HA AYyPH 3 poyHIITa HAaOJbyAyBadHTe
3abese)xalie BAKOB HECOOJBETEH OOJIMK Ha KOMYHHKalHuja rnomery cyOjeKTuTe BO
KPUBHYHHUTE TMOCTANKKA. 3aToa, MpermopadyBaMe BO HIHMHA OBOj OOIHK Ha
KOMYHHKaIMja na Ouje BHECSH KaKo JIe) 0J KaJISHAapOT Ha 3aJ0JDKUTEIHUTE OOyKHU
IITO Ce CIPOBEayBaaT OJ CTpaHa Ha AKaJaemujaTa 3a CyJIHH U OOBHHUTEIU CO IITO
cynuuTe U OOBHHHTENIMTE OW JOOWIE JONOJHUTENHA OOyka 3a OCyeTyBame u
OTCTpaHyBame Ha ex-parte KoMyHHKaljaTa co CTpaHKHUTE.

[Iputoa, HamruTe HaGJbY IyBauH He 3a0elierxalie MoJHECCHO fapame 3a H33eMame
HA CyAO0T, HUTY 3abeiekane KakBH OO POPMH Ha HECOOIBETCH WIIH MPHUCTPACEH
OJTHOC Ha CyJIOT KOH KOja OMJIO 01 CTpaHKHUTE, [0 KOj 6110 ocHOB. Bo gBa HaBpaTa OuiIo
HOTHPAHO JieKa CyJ0T He BHUMAaBaJs JOBOJIHO BO TEKOT Ha TJIaBHATA pacrpasa.

On npyra crpaHa, Kaj OBOj OOJHMK Ha KPHUBUYHHU JeKa, UMajKu TO MpeIBUJ
MPUMEPOKOT U BPEMEHCKHOT IEPHOJI Ha HaOJbYyIyBamke, CO CHIYPHOCT HE MOXeMe Ja
OLICHMME Il ce paboTH 3a COOJBETHA BpeMeHCKa e(pHMKACHOCT HE CYJIOBHUTE.
IMapuujasHa ciaWka Jeka 3a OBOj OOJIMK Ha KPUMHHAJIUTST HEMame MOrOJISMH
MPOLIECHU NpOOJIEeMHU BO NOTJIe] Ha HAaBPEMEHOCTa MOJXKE /a HU J1aJlaT HEKOJIKYyTe
MpeAMETH KO LITO Ce PELICHU Ha I10 eIHO WJIH JIBE POYMIITA, KAKO U GaKTOT IeKa O]
rnoIryJialMjara Ha HaOJbyIyBaHHM MpeIMeTH HeMa roctapu npeameTtu oa 2018 roauna.
OBaa KOHCTaTanuja, oJ1 Apyra cTpaHa, aBTOMaTCKH HE 'O reHepupa 3aKIydOKOT JIeKa
3a OBHME KPUBHYHH JeJla HeMa MOBPEIW Ha MPaBOTO Ha CyASHE BO pPa3yMEH POK,
Ounejku cranyBa 300p 3a HABHCTHHA KOMIUIEKCHO IPAaBO YHja MITO 3aIITHUTA CHOPEN
o6uuajuoro npaso Ha ECUII® ce cMeTa 011 TOYETOKOT Ha KPUBHYHATA IMOCTANKa, a HE
OJl TIOYETOKOT Ha CYyJEHETO, IITO 3Ha4YM JIeKa BPEMEHCKH € J0CTa ITOIINPOKO OJ
00eMOT Ha HameTo HabJbyayBame CyACcKH nocrtanku. llITo 3Haun neka orneHkara 3a
pa3yMHOCTa Ha TPAaeHETO Ha CyJcKaTa IocTarnka 3aBUCH 0J1 ceolipaTHa MPOIIEHKa Ha
noseke (paxkTopu Kako KOMILUIEKCHOCTA Ha NMPEAMETOT, OJHECYBAKETO HA CTPAHKHUTE
M Ha CyJIOT, KAKO M BKYITHOTO BpEMETpacHe Ha ITOCTAIIKaTa 01 IOYETOK J0 Kpaj.

18 Bunu ru koHIM3HO 3a0ernenikute kaj: CtojkoBcka 3aduposcka JI, AnekcoB XK. u T'oyo A., IIpB HanmoHaneH
M3BelITaj o4 MaTpunara Ha WHIMKATOPHU 3a Mepeme Ha nepdopMaHcuTe U peOpMHUTE BO NPABOCYICTBOTO,
IlenTap 3a nmpaBHH UCTpaXyBama u ananu3u, Ckorje, 2019 r., crp. 31.
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Koneuno, Bo onHOC Ha jaBHOCTa, HE MOXKEMe Ja 3a0eJIe)KMME OIpeJIeICHU
crrerpuKH 051 fOOMEHNTE MOIATOIHN 32 OBOj OOJIMK Ha KPUBHYHU Je€ja a BO criopenda
co crneuu(pUKUTE Ha OCTaHATHUTE HaOJPyAyBaHM KPHBWUYHH J€la oOJ CTpaHa Ha
Koanunujara. I1a Taka, on cure HaGJpyAyBaHU NPEAMETH jaBHOCTa OWMIIa MCKIIydYeHa
caMO Ha €IHO POYHIITE, IIPH LITO CyAHjaTa JOHEI COOIBETHO 0OPA3JIOKEHO PEIICHHUE.
OBa 3Ha49M JeKa U MOKpaj cueu(PUIHNOT OOINK Ha KPUMHUHAINUTET, a 0COOCHO MMajKHu
'Y OpeaBH] KapaKTEpUCTHUKUTE Ha JKpTBaTa BO OBHE CllydaH, YIITE €JHAIl MOXE Jia
KOHCTaTHpaMe JIeKa, BO CllydanTe Kora jaBHOCTa OWJIa MCKJIIydeHa BO HHTEpeCc Ha
OOBUHETHOT, )XpTBaTa MM CBEIOKOT, coriacHO wieHOT 354 ox 3KII, Ha kxpTBHUTE UM €
JypHY ¥ IOOWUTHO jaBHO Jla C€ OTBOpPAT U Ja I'M peliaT NpoOIeMHUTE OTKOJIKY 3allITUTATa
Ha HHUBHATa NPHUBATHOCT M JIMYHUTE M ceMejHH npuiuku. OBa Moxke na Oune
MIPOTOJIKYBAaHO HAa HAYMH IITO jaBHOCTAa HAa KPHBUYHATA NOCTANKa M LEIOKYITHOTO
,»OTBOpame" Ha INIHUTE U CEMEJHUTE NMPUINKNA KOH OPTaHUTE Ha KPUBUYHO-IIPABHUOT
MPOTrOH 32 XPTBUTE CC HAJMHOTY C€ 3HA4YajHU U MMaaT BIHUjaHHE CaMO Ha MTOYCTOKOT U
TOa IypH W MpEeJ HHUIUPAKHETO Ha KPUBUYHATA MTOCTAIKA, TaKa IITO CE jaByBaaT Kako
JEMOTHBHUPAYKH (PAaKTOp 3a MpHUjaByBamk€ Ha KPUBHUYHOTO N1€JI0 BO mosunuja win JO
mwin Bo HBO 1eHTpuTe 3a MOMOII Ha XPTBUTE OJI CEMEJHO HacwicTBO. Jloneka nak,
COTJIAaCHO MOJATOIIUTE a BO OJHOC Ha APYruTe HaOJbyJAyBaHM KPUBHUYHH IMOCTANKH,,
MOXE Ja KOHCTaTHpaMme JeKa BO MOJOIHE)XKHUOT TEK O]l KpUBUUYHATA ITOCTAIIKa HemMa
3roJIeMeH TpeH[, Ha Oapama 3a UCKJIy4YyBame Ha jaBHOCTA OJ] IJlaBHATa pacupasa.

Ioyxu 3a npagama

On aHaMM3UpPaHUTE CIIyYad, MOXKE /1a 3aKITy9UMe IeKa c€ yIITe ITIOCTOU IPaKTUKAaTa
Kaj ompeaelieH! CyIUH MOYKHUTE 3a MpaBaTa Ha OOBHHETHOT Ja OUAAaT COOIIITSHNU CaMO
MPEeKy HUBHO YHUTame, 0e3 MPUTOa UCTUTE Ja UM OHUOAT JCTATHO OOpa3yIoKEHU Ha
obBuHeTHuTe. MiIMEeHO, oBaa mpakTHka Oumiia 3a0ejexkaHa BO 5 ciaydad, Wim okoiry 10
MPOICHTH OJ HaOJpyAyBaHUTE POYHINTA. 3a >KaJl, Iypd U NPH Baka Mal Opoj Ha
HaOJbylyBaHHM pPOYHINITA, BO €JeH 3abeliekaH cily4yaj NOYKHTE 3a mpaBara Ha
OOBHHETHOT BOOIIIITO W HE My OWIe HaJeHU Ha OOBUHETHOT, a AypH BO 4 cCiydyau
HaIuTe HaOJbyAyBadud KOHCTATHUpAJle JIeKa OOBHHETHOT BOOIIITO HE pa3dopaj 30IITO
OuJI OOBHHET U KOU CE HeTOBUTE MpaBa.

Bo Taa Hacoka, cMeTaMe JiIeka € MOTPEOHO J1a ce peaKTyalM3upa 3Ha4eHEeTO Ha
IIOYKUTE 3a IpaBaTa Ha OOBHHETHOT KakKO €EMHHEHTEH A€ o TMPaBHUYIHOTO
MOCTallyBake Ha CyJOT BO TEKOT Ha KPHUBHHATa MOCTaNKa, KaKO M €JeH OCOOCHO
3Ha4YaeH JieJl BO HAaCOKa Ha e(HUKaCHO HCKOPHUCTYyBale Ha MPOLECHUTE TapaHIUH BO
TEKOT Ha OCTaIKaTa 0Ji CTpaHa Ha OOBHUHETHOT. TOKkMy 3aToa, cMeTaMe JeKa CyJOBUTE
Ou TpebaJio Ja ja MCKOpEeHAT IIpaKTHKaTa Ha HaOpojyBame Ha mpaBaTa Ha OOBUHETHTE,
a HacIpOTH TOa CEKOoraml Ja MOCBETAT JOBOJIHO MPOCTOPp M BHUMAaHHE 3a JIeTajHa
emabopanuja Ha OBUE IIpaBa Ha OOBUHETHUTE JIUIA. [JOTOJIKY TOBEKe IITO OBHUE MOYKH 3a
epUKacHO Y)XHMBamk€ Ha MPOIECHHUTE IpaBa W TapaHIMU Ha OOBHWHETHTE JHIIA CE
0co0CeHO 3Ha4YajHH BO CIy4yauTe Kora OOBHHETHTE JIMLIA Ce 3a mpBHAT OOBHHETH,
OJTHOCHO He ce peruauBucTi. OBa 01 €eTHOCTaBHA MPUYHHA LITO BO OBOj CiIy4Yaj THE 3a
MIPB AT CE€ COOYyBaaT CO CHCTEMOT Ha Ka3HeHa MPaBjia i TOKMY OJI TOyKaTa 3a HUBHHUTE
mpaBa O] CTpaHa Ha CyJOT BO rojeMa MepKa 3aBHCH JO0 KOj CTENeH U Kako Ou ru
OCTBapuwie HUBHHUTE 3aKOHCKH TapaHTHPaHH MPOLECHH MpaBa KaKO MNPEIyCJIOB 3a
OIleHKa Ha CyJICKaTa ITOCTaIlKa Kako ep U MpaBUdIHA.
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Op cobpaHuTe MOJATOLM, 3a K, EBHACHTEH € M TPEHAOT Ha NPOMYILUTAHkE O
CcTpaHa Ha CyIOT Ja ce Jajic MOYKA U 32 MPOIeCHUTE MPaBa U TAPAHIIUHN U HA OIIITETEHUTE
WIH Ha JKPTBHUTE BO TEKOT Ha KpWBHYHAra mocranka. OBaa TpaKkTHKa HAaIIUTE
Ha0JpyMyBauM ja 3abesexaie Bo S5ciydan.

HMmeno, cmeTrame nexa CygoT Hy>KHO MOpa Ja OOpHEe BHHUMaHUE Ha MNPOLECHUTE
IpaBa Ha OIITETCHUOT MPEKy HErOBO YYECTBO BO TEKOT Ha KpUBHYHATA IIOCTAIIKA, CO
IITO BO TojieMa MepKa OM ce 3alITUTHJI HETOBHOT mHTepec. OBa € ocoOeHO 3Ha4YajHO
MMajKH ja mpeaBua crienrdukara Ha HaOJbyJyBaHUTE KPUBUYHH Jeia, 1a IpPeKy
BakBaTa akTHUBHOCT CYJOT BO rojieMa MEpKa MOJXKE Ja ja 3ajakHe WM YHUIITH
rnepuenujata 3a ¢PUKacHOCT Ha KPUBHYHHOT NIPOrOH Ha CTOPHUTEIHUTE Ha
KPUBUYHHUTE Jiejla Ha CEMEjHO HACWJICTBO BO jaBHOCTa, IITO, IAK, MHpETCTaByBa

HEONXOJEH yCJIOB 3a 3roJeMyBam€ Ha MPOLEHTOT Ha MPOLECYHUpPAHH IpPEeIMETH Ha
CEMEjHO HACHUIICTBO MPEJ CyIOBHTE.
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B 5 NPU3HAHUVE HA BUHA

Bo Teopujara, ceMejHOTO HACUJIICTBO C€ JIOIUPA KaKO €JIcH 01 PaKTOPUTE KOU
UuMaaT aMOUBaJICHTHO BJIMjaHWE BP3 IPUMeEHAaTa Ha IMOCTAIIKaTa 3a CIIOroJyBamke
3a BUJOT ¥ BUCUHATa Ha KpUBUYHATa CaHKIHja cO OOBHHETHOT. Taa amOuBajJIeHTHA
OpUpOJa Ce COTJIeIyBa BO (DAKTOT JEeKa Kaj ONpeACIICHU KPUBUYHH Jiejia IIOBP3aHU
CO CEeMEJHOTO HACHJICTBO >KPTBUTE MOJXKE Jla C€ MOTHUBHPAHH 3a ITOOP3 MCXOJ OX
KpUBHUYHATA MOCTANKa, 0OCOOCHO BO CIIydauTe Kora ce paboTH 3a KPpUBUYHU Jeiia
yOHCTBO Ha MUT WJIH KPUBHUYHHUTE JicJa MPOTHUB IIOJIOBATa CJI000JIa U ITOJIOBHOT
Mopai.l® Bo oBHMe Ciydad >KPTBUTE, HAjUECTO, CE€ 3aMHTEPECHPAHH 3a MOOP30
3aBpIIyBamkbe HAa KPUBUYHATA MOCTAINKA, a CO TOa U OA0CTrHyBamke Ha CEKyHAapHaTa
BUKTHMM3aIHja.?° Kako JOMoIHUTEICH CTUMYJITHPaYKH (paKkTOp KOH Op30 perraBame
Ha IPEAMETOT MOXE Ja C€ jaBH U HETATUBHUOT OININTECTBCH ITyOJIMIIUTET W/ HIIH
cTUrMaTu3alujata Ha JKpTBara MITO OM MOXeJie Ja HacTaHaT JOKOJIKYy Ou ce
COpoBeayBaja MOJ0JTroTpajHa peAOBHA U jaBHA KPUBHUYHA MOCTAIIKA.

AHTHUIOIOT, OMHOCHO OrpaHUYyBadyKaTa CTpaHa Ha IIPUMEHATA Ha ITIOCTanKara
3a CHOTOJyBare Kaj KPUBHYHHTE Jeja IITO Ce KapaKTepHu3HupaaT CO CeMEejHO
HACHJICTBO ce JouupaaTr BO (akTOT JeKa OBaa IMOCTAIIKAa, BO HEKOU CIIydad, O
CTpaHa Ha KPTBHUTE MOe Jia Oujie Ieplenupala i KaKo Ha4uH 3a 3a001I0TY BAHh€
Ha [paBaaTa u/Win n30erHy Bamke Ha 3aCily KeHaTa Ka3Ha U TPeTMaH Ha CTOPUTENIOT
Ha KPUBUYHOTO AEJIO, IPEKYy OBO3MOXKYBamke Ha Op3a pa3peurHnila Ha KpUBHIHATA
[IOCTAIIKa, PSIATUBHO HOJIECHA Ka3Ha, KAKO M O10CTHY Bah-¢ HAa Iy OJIMIIUTETOT U jaBHA
ocyaaHacTOpuTenoT.? TokMy OBaanmeplieniifja Kaj >KpTBUTE ja3roJieMyBa U TEMHATa
Opojka Ha KPpUMHUHAIIMTETOT HAa CEMEJHOTO HACUJICTBO??, @ HEPETKO MCTOTO MOYKE 1a
Ce€ jaBH M KaKO MOTHB 3a CTOPYBaIbe¢ Ha KPUBUYHH JIej1a O CTPaHa Ha KpTBaTa Kako
COYYECHHUK WM COU3BPIIUTEI CO HETOBHOT Harmaraqa.?3

MNmajku ru npenBusl OBHE OKOJHOCTH, KaKO M HA4YMHOT Ha CHPOBEICHUOT
MOHUTOPHUHI Ha CyJCKHUTE IIOCTAIIKH, BO HalllaBa aHaJIM3a, 3a )KaJl, HE CME€ BO MOKHOCT
Jla OATOBOpPHUME Jajld M BO KOja MepKa ce IPHMEHyBa CIOIOJyBameTO 3a BHAOT U
BHCHHATa HA KPpUBUYHATA CAHKIIMja BO TEKOT Ha MPETXOJHaTa ITIOCTAIIKA.

3apa3nm<a o ImocTarikarai3acruoroayBamne, IakK, IPU3HAHUETO 3a BUHA BO TEKOT
Ha rjiaBHaTa pacmnpaBa, FTCHSPaJIHO HE MOKE J1a 'l HOCHU UCTUTC CHeI_II/I(l)I/IKI/I KaKO U
ImocTalriKkaTa 3a crmoroayBame 01 €IHOCTABHA TPUYHHA HITO ITPU3HAHUCTO JaJIC€HO BO
TCEKOT Ha IJlJaBHaTa paciipaBa HE IIPpETCTaByBa OCHOB 3a IIpUMECHAa Ha ImocTaIlikara 3a
crioroayBame, TYKY CaMO 3a peaAyupamk e Ha JOKa3HaTa rnmocrarika.

Cenak, moHeKoTanl U npu npumeHara Ha onpenodure ox 3KII 3a pexyuupare
Ha JOKa3HaTa IIOCTaIlKa BO ClIy4dauTe Ha JaJeHOTO NPHU3HAHHUE OJ CTpaHa Ha

19 Bunu: Letourneau E.J., et al, The effects of Sex Offender registration and Notification on Judicial Decisions,
Criminal Justice Review, VVol. 35, No. 3, 2010 (295-317), crp. 310 u ci.

20 Buuu: Kozin A., Scrapbooking the Criminal Defence File, Crime and Media Culture, Vol. 4, 2008 (31-52), ctp. 38.

21 TTopaau mITO BCYIIHOCT M MMa MHTEPEC 3a MPUMEHA Ha MocTankaTa 3a crorogyBame. Buau: Mirchandani R,
“Hitting Is Not Manly”, Domestic Violence Court and the Re-Imagination of the Patriarchal State, Gender and
Society, Vol. 20, No. 6, 2006 (781-804) ctp. 789.

22 Buau: Tapscott J. L., Hancoock M., Hoaken P. N. S., Severity and Frequency of Reactive and Instrumental
Violent Offending, Divergent Validity of Subtypes of Violence in an Adult Forensic Sample, Criminal justice
and Behavior, VVol. 39, No. 2, 2012 (202-219), ctp. 204 u ci.

23 Bunu: Jones S., Partners in Crime: A Study of the Relationship Between Female Offenders and Their Co- defendants,
Criminology and Criminal Justice, VVol. 8, No. 2, 2008 (147-164), ctp. 148 u cx, kako u 158 u ci1.
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OOBHHETHOT BO TEKOT Ha IJIaBHATa paclipaBa MOJKe J1a Ce I10jaBaT CJIMYHU HO3UTHBHU
WM HEeTaTUBHU YYBCTBa Kaj >XKpPTBHUTE. VMIMEHO, IIOHEKOraml >KPTBHUTE MOXE na
NOYYBCTBYBaaT JIeKa Ce M3UTPAaHU OJI CTpaHa Ha CyZIOT, ONJEejKH BO TCKOT HaTJITaBHATA
pacnpaBa BO yCJIOBH Ha IpU3HAHME 32 BUHA HA OOBUHETHOT, CYyJOT HE ' U3BEJI CUTE
JIOKa3H IPOTHUB HETO, CO IIITO HA HEKOj HAUHMH I'JTACHO U IIPEJ CY AOT He Cce 00eJI0 IeHUITe
cuTe IOKa3M mITo Oniie Ha pacliojiararse MpoTUB Hero. OBa, Ha HEKOj HAUWH, MOXKE
J1a Guae NpPOTOJIKYBAaHO KaKO TUMUTHPAYKH (DaKTOp KOH 3roJIeMyBame Ha OpojoT Ha
OpHUjaBEeHU CTOPUTEIN ONJIEjKH NPEKY BaKBUTE NPOLIECHU OJIpe0U >KPTBUTE MOYKE
J1a IOYyBCTBYBaaT JeKa OOBHHETHOT ,,HABOJHO* HOOHJI ITIOJIECEH TPETMaH OJI CTpaHa
Ha cy1oT. OBa 4yBCTBO JOTOJIKY ITIOBEKe MOXe Aa 6uae anocTpodupaHo JOKOJIKY ce
3eMe IpPeABUA U PEJIATUBHO HUCKAaTa Ka3HEeHa MOJIMTHKA OJ] CTpaHa Ha Cy JOBUTE KOH
CTOPUTEIINTE Ha OBHE KPUBUYHH JieIa.

H3ne3 ox oBaa cuTyamnuja OM MOJKEJIO 1a OMae peuIeHHuEeTo, KOTa BO CIIydauTe
KOora mmMmamMe gaacHoO HpI/I3HaHI/Ie 3a BHUHA Ha O6BI/IHeTI/IOT BO TCKOT Ha IJiaBHaATa
pacmopaBa, CyqoT Aa He T'O OrpaHHYH WM JUMUTHPA U3BEIyBaKHETO HA JOKA3UTE,
ocobeHo GapeM He Ha OHHE KOU IIITO BO HAjrojieMa MepKa ja MIOTTUKHAJIE )KpTBaTa J1a
'O KPpEeHE CBOjOTIJIAC, 1aTO IMIPHjaBH JICJI0TO, aCO TOA U IaTO OOCIIOACHU MOBSACHUCTO
Ha OOBUHETHUOT.

OZ[ HamuTe I10JaTOIIH, OOBUHETHUOT Aajl IMPpU3HAHUC 3a ACJIOTO BO TCKOT Ha
TJlaBHaTa pacrpaBa BO TpH CjIy4dau, a Criopca HAallluTe Ha6JLyI[yBa‘-II/I CyaO0T COOABECTHO
OOCHWJI OaJIu NPU3HAHUCTO oumno CBE€CHO, ,E[O6pOBOJ'IHO U COOABECTHO IO 3al1o3Hall
OOBHHETHOT CO nocjaeanuuTe o4 NIprUu3HaHUCTO.

OmHa 1ITO BO ONpeAesieHa CMUICIA OJIH BO MPHUJIOT Ha MOTOPHUTE COMHEXU KOH
MpUMeHaTa Ha OBHE IOCTANKH 3a 3roJIEMyBame Ha CcyJckara epHKacHOCT BO
CIly4JauTe Ha CEMEjHOTO HACHJIICTBO € JIeKa BO CUTE TPH HaOJby Iy BaHH CIIy4YaH, Cy 0T
KaKO MOTKPENa Ha NPU3HAHUETO HA OOBUHETHOT KaKO JIOKA3 U3BEJ CaMO MOIATOLH
3a MPETXOJHATAa OCYAyBaHOCT. HEmTo 3a mTo BO CKOPO CHUTE MPETXOAHO U3BEIITAN
TOBOPHME JIeKa € JIOIIAa ITpaKkTHKa.?

TokMy 3aToa, cMeTaMe JieKa BO YCJIOBH Ha JaJleHO MpU3HAHUE CYJIOT HEe Ou cMeel
Jla BpPIIM Baka JPAaCTUYHO peAyLHpame Ha JOKa3HaTa IOCTAaIlKa, TYKy BO KODHCT Ha
jaBHOCTA M 3aJI0BOJIyBamk-€ Ha HHTEPECUTE HE CaMO Ha KPTBaTa, TyKY U IOPaJd HA4eJIOTO
Ha IreHepajiHa MpeBeHIINja, CMeTaMe JieKa € HEOIIXOJHO Jla T'M W3BEJIe CUTEe MM Oapem
IOBEKETO PACIOJIONKIMBH JOKa3H HaBEJACHU BO JINCTAaTa Ha OOBHHUTEICTBOTO. [[OTOJNKY
MoBeKke IITO, COrJIaCHO JTOOHMCHHTE MOJAaTOLH 32 JOJDKHHATA HAa KPHUBHYHATA ITOCTAIIKA,
CO penaThBHa yOEIEHOCT MOXXe Jla KOHCTarupame Jeka HaOJbyJyBaHWTE KPUBUYHHU
IMOCTAIKH HE TpaaT MPEI0JIro U HeMaaT NPErojieM HNPOLICHT Ha OJ0JITOBJICKYBabE.

IIpeky orcTpaHyBambe Ha MpakTHUKaTa Ha CyJ0T 3a IPACTUYHO KpaTeHe Ha JIOKa3uTe
KOU IIITO C€ M3BEJICHN BO TEKOT Ha JJOKa3HaTa [IOCTarkKa BO YCJIOBH Ha JaJICHO ITPpU3HAHHUE
0J1 cTpaHa Ha OOBHHETHOT, )XPTBUTE OM ja CTEKHaJIe JOBepOaTa BO KPUBHUYHO-TIPABHUOT
CHCTEM JIeKa HE 3aJIyTHO 'O KpeHaJIe CBOjOT TJIac, JIeKa CyJIOT T MCIIyIlai, COOABETHO
pearupan W JOHeN IpaBU4YHA INpecyda 3a cropurenoT. Ha oBoj HaumH, BepojaTHO
JKPTBUTE HA CEMEJHOTO HACHJICTBO M HAa HACHJICTBOTO Oa3MpaHO BP3 MOJIOT ITIOBEKe OU ce
oxpalpwiie J1a ro TpHjaByBaaT 0BOj OOJIMK Ha KPUBUYHH Jelia 10 HaaexxauTe. O apyra
cTpaHa, IaK U oOBHHeTHTE OM OMiIe MOTTUKHATH J1a MPU3HaBaaT BUHA CaMO BO CIIydauTe
Kora The OW 4yBCTBYBaJIe BUCTHHCKO U MCKPEHO KacHe 3a CTOPEHOTO eI,

24 Bumn: Mucocku b., ABpamoscku /1., [lerpoBcka H., Anann3a Ha mogaTronute o HaOJ/by TyBaHUTE CyICKHA
nocranku Bo 2018 ronuna, Koanunwuja ,,Cute 3a npaBuaHo cynewme”, Ckorje, Mucuja Ha OBCE — Ckomje, 2018.
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mTo, I1aK, € HOjHOBHa TOYKa U UICTOBpPEMCHA U I'JlaBHa LISJI BO npeBeHquaTa Ha OBOj
OOJIHMK Ha KPUMWHAJIIUTET.

Ce pa3bupa ngeka Bo oBaa npuroja He cyrepupame n3mena Ha 3KII Bo Hacoka Ha
OrpaHH4YyBal-€ Ha MOYKHOCTA 32 peylpamke Ha JOKa3HaTa IIOCTaka BO YCJIOBH KOra
€ JaJleHO IIpU3HaHHME 3a BUHATa OJI OOBUHETHOT, OWJEjKM CMeTaMme JeKa oOBaa
JIpacTHYHa OJUIyKa, IIaK, MOXKe Ia OMIe MCTO TaKa JOXKHBEaHa KaKo IeMOTHBHpadKa
3a IpHjaByBamkETO Ha OBOj OOJNHMK Ha KpUBHYHM Jnena. OBa OuIejku CTpPOTOTO
3aKOHCKO MHCHUCTHPaHK-€ Ha U3BEAyBamke Ha CUTE MPEUIOKEHHU TI0Ka3H BO yCJIOBH Ha
aJeHO NpH3HAHHE MOHEKOTrall MOXe Ja ja OOpeMeHH IOKa3HaTa IOoCTallka U OBaa
mporecHa onpenda nma Omme 3moynoTtpebeHa o cTpaHa Ha oOBUMHeTHTe. BO oBHeE
cllydad >KPTBUTE OW T'O meplenupaie KpUBUYHO-IPABHUOT MPOLIEC KAKO MPEMHOTY
¢popmaiieH, gorroTpacH U HeeUKACECH, IOPAU IITO THE OU OWIIe IEMOTUBHPAHU [1a
ro IpHjaBaT KPUBHUYHOTO JEI0, KaKO HWHHULOMjaTHBa 3a MOYSTOK Ha KpUBUYHATA
MocTarka.
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[l 6. MEPKW/ 3A OBE3BEQYBAHENPUCYCTBO

Apanu3aTta Ha OpUMEHaTa Ha MepKkure 3a o0e30enyBame IIPUCYCTBO Ha
OOBHHETHOT, UCTO TaKa MOXeE Ja HHU AaAe OIPEIeIICHHU 3aKJIy4dOlH BO ITOTJe[] Ha
npodUIOT Ha CTOPUTEIIOT U Ha )KPTBaTa, HO ¥ BO OJTHOC Ha BUCOKaTa TEMHa OpojKa
Ha OBOj OOJIMK Ha KPpUMHUHAJIUTET.

HNmMeno, on aHanmu3upaHUTE POYMINTA, IMOBTOPHO MOXKE Ja Io 3abeliekxume
BHUCOKHOT TPOIEHT Ha OJJIOKEHH POUYHIITA IMOPAJH OTCYCTBO Ha OOBHHETHOT M TOa
nypu Ha 10 pounita on 47 unu JaBauoT oOBuHuTeN Ha 8 011 47. [1a Taka, cute cyOjekTn
Owmie npucyTHH Ha camo 11 pouwntirra, a mmame npecynu 3a 7 npeametu. OBOj ITIOJATOK,
BO cmopenda co APYTUTE IOJAaTOLHM, HECOMHEHO IO TeHepHupa 3aKiIydOKOT JeKa
JOKOJIKY CHTE Cy0jeKTH ce MPUCYTHH, OBOj OOJIMK HA KPUMHUHAIUTET Ce IpecyayBa Ha
peaTUBHO Maj OPOj CYJICKH POYHIIITA.

CuTe ce NpucyTHu 11

OTcyTeH e obBUHET 10

HenoTnonH cyacku cocrtas 1

OTCcyTeH e cBenoK / BewTak 3

Tabena 6p. 2.

Cermnak, 3a xaji, iMajKH I'd OPEABH/I ITOIaTOIMTE 3a O/IJI0KY Bakh-€ Ha pOYHIIITATA,
HaBHUCTHHA € HHTSPECCH NOJATOKOT AeKa CYIOT 3aJIyTHO TH IIPUMEHYBaJI ITOJICCHUTE
MepKH 3a 00e30e1yBam-e IIPUCYCTBO, OJI TUITOT Ha MOKaHa WU JOBE Iy Balbe, MEPKUTE
Ha IIPETIa3JIuBOCT UJIK rapaHIlfjaTa, a (PUTBOPOT OUII IPUMEHET CaMO IMMPOTHUB €JICH
oOBuHeT. OBa HABUCTHHA € HHTEPECCH NOJATOK 3a TOJIKYBambE aKo Ce 3Hae JeKa Ha
OOBUHETHOT MY C€ CYIEJIO BO OTCYCTBO caMO BO 3 CiIIydau.

OBa 3Ha4H JIeKa BO rojieMa MepKa CyJICKHTE IIOCTAIKH ce Hee(UKACHU, YECTO
ce oJuraraat, IITO, IIaK caMoO IO cebe € MpedyKa KOH MOAUrameTO Ha CTEHEeHOT Ha
camonoBepOa Kaj )KpTBUTE 3a IpHjaByBamke M IPOIECyHUpame Ha OBOj OOJIMK Ha
kpuMmuHanuTeT. Ila Taka, cocemMa e ompaBiaH MU HUBHHOT M30CTaHOK Ha BKYIIHO
9 o1 aHaJIM3UpPaHUTE POYHUIITA, HITM CKOPO Ha MOJAESAHAKOB OpOj poUyHIITa Kajae Ol
OTCyTeH OOBHHETHOT. JloOueHWUTEe moxaTomy 3a IMPHUMEHa Ha MEpKUTEe 3a
06e30e1yBam-e¢ Ha HPUCYCTBOTO HA OOBHHETHOT, KaKO U 3a IPUYMHHTE 3a OJJIararme
Ha CyACKHTE POYHUILITA, CO T'OJIEM IPOLIEHT Ha CUTYPHOCT HHM I'O TOTBpAyBaaT (hakToT
AeKa IpeaMeTHUTE Ha CEMEJHO HACHJICTBO HAjueCTO T'M NMpHjaByBaaT >XPTBHUTE IIITO
MMaaT HeKaKOB 3allITUTEH MEeXaHW3aM OJ] CpeIMHaTa BO KOja )KMBeaT U He 3aBHCaT
HUTY (pMHAHCHCKHM HUTY cCOLMja’HO oX oOBumHeTHOT. Kako moTBpaa Ha oBaa Te3a
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e U (pakTOT AeKa BO caMO SACH CJIydYaj >KpTBaTa moOapala 3alllTUTa 3a cBojaTra
0e30eIHOCT OJ1 CTpaHa Ha CyJIOT Opajf €BEHTyaleH CTpaB 01 OOBUHETHOT.?®

ToxMy oBHE mOOATONH 3a KPUBHYHATA ITOCTAIIKa MOYKE Ja ja o0jacHAT TOJIKY
BHCOKaTa TeMHa OpojKka Ha KPUMHHAIUTETOT Ha CEMEJHO HACHJICTBO M POJIOBO
0a3upaHOTO HACWUJICTBO. 3aTOa, CMeTaMe JeKa BO TEKOT Ha KPUBUYHUTE ITOCTAIIKH
3a KPUBHUYHM Jejla Ha CEeMEJHO HACHJICTBO WJIH POAOBO 0Oa3MpaHO HACHJICTBO
HEOIIXOJHO € Jia Ce€ MpeaBUAAT JONOJHUTEIHU rapaHTHU MEXaHHW3MH BO HacoKa
Ha yHalpeayBame Ha IoJiok6ara Ha xpTBuUTe. OBHE NOIMOJIHUTEIHU TapaHTHH
MEXaHU3MH WJIM aKTHBHOCTH OHM MOJKeJIe J1a ce JIomupaaT BO HEKOJIKY HpaBIH Ha
Biijague. [IpBUOT mpaserr O OMJI HAa HOPMATUBHO HUBO IIPEKY OBO3MOXYBaH-€
JOMOJIHUTEJHA 3alITUTA Ha IpaBaTa Ha >KPTBUTE BO TEKOT H I10 3aBPIIYBAaKETO Ha
KpUBHYHATA MocTanka npeky narepBeHnuja Bo K3 u Bo 3KII n HUBHO TTOBp3yBame
co 3aKOHOT 3a IPEeBEHIIHja, CIIPSYyBabE U 3aITUTA O CEMEjHO HACHIICTBO, 3a IIITO 1
norope 30opyBaBMe. BTropuoT npagBer; Ou Tpedasio ga ce ABHKHU KOH IIPEIBUIY BAhC
Ha JOIIOJHUTEJIHA BOHIIPOIIECHA 3allITUTa Ha >)KPTBUTE Ha CEMEJHO HACUJICTBO, KaKO
U IIPEIBUY BAaHK-¢ MEPKH HJIH CAHKIIHHY CO KOY OU ce 3aIlITUTHIIa HUBHATA MOJIOXK0a 1
10 3aBpIIyBare Ha KPpUBHYHATA [TOCTAIIKA COTJIacHO oapendute oa McranOyickara
KoHBeHUMja Ha CoBeToT Ha EBpomna.

251 nHaBucTMHa, 0e3 MOCTOCHE Ha e(UKACHU MEPKM Ha BOHIIPOLIECHA 3alITHTAa HAa JKPTBUTE BO TEKOT Ha
KPUBUYHUTE MOCTATIKH, ITPAIIaFh-ETOo 3a IIEJTMCXOJHOCTA Ha KpUBUYHATA ITOCTAIKa, KaKO U 3allITUTaTa Ha [IpaBaTa
Ha XPTBUTE BO YCJIOBH KOT'a YTPOTO XKPTBaTa Ha CEMEJHOTO HACHIICTBO U OOBUHETHOT 3a OBa JIEJIO  CE 3a€IHO
BO CyJl IOPaJy CEMEJHOTO HACWJICTBO, a MOIUIaJHE O 3aBPIIYBamke Ha CyIACKOTO POYUIITE UCTUOT OOBUHET U
HCTaTa )KPTBaTa ce BpakaaT 3aeJJHO BO CBOjOT JIOM, € COCEMa ONPaBIaHo.
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B 7. SAKITYHOUW UTIPEMOPAKU

O cpoBeneHaTa aHaJIM3a Ha CYJICKUTE IIPEIMETH LIITO Ce BOJAT 3a KPUBUYHUTE JeJia
Ha CEMEJHO HACUJICTBO MOJKE [1a JOHECEME 3aKITy9IOK KOj BO roJieMa MEpPKa I'Ml TIOTKPEITyBa
JIOCETAITHUTE CO3HaHNja BO OJHOC Ha TMHAMHKATa ¥ TEXHUKATa Ha CIIPaByBamkETO CO OBOj
00mk Ha kpuMuHaimuteT. CoOUYyBajKM €€ CO NPaKTUYHU NpOoOJIEeMH, MPBEHCTBEHO
JIONMPAHU BO MPEMANIMOT OpOj IPEAMETH BP3 OCHOBA HAa KOM € HAIIpaBEHA OBaa aHAJIN3a,
YIITE Ha TOYETOKOT, CE YHHM, CE€ IOTBPAM IJIaBHaTa Te3a JeKa OBOj OOJIMK Ha
KPUMHMHAJIUTET € TeHePaTHO HeNMPHjaBeH H HEOTKPUEH M 32 HCTHOT MM rojieMa TeMHa 6pojka,
IITO CJIEACTBEHO Pe3yJITHPA CO 3aKIYy4Y0KOT JeKAa 3a 0BHMe KPMBUYHH J1eJ1a ce BOAAT MaJI 0poj
HA KPUBUYHM NOCTANKH.

HNmajku ro npeasu npoduiaoT Ha OOBUHETHOT U Ha )XPTBaTa, TEHEPAITHO MOXeE Ja
KOHCTaTHpaMe JieKa CTaHyBa 300p HajuecTO 32 Makh CTOPHUTENIM Ha KPUBUYHU Jena
KOH C€ BO aKTyeJHa OpayHa U1 BOHOpayHa 3aeJHHIIA CO KPTBaTa UJIH CE HOPAHCITHHU
MmapTHEPH, 10JIeKa MOPETKHU Ce CIIy4anTe Ha CEMEJHO HAaCUIICTBO CTOPEHO OJT YWICHOBH
Ha NOTECHOTO cemejcTBO. CTOPHUTENNTE HajYeCTO Ce CO MakKeJOHCKa HallMOHaIHa
MPUIIATHOCT, IIPH IITO PacIpOCTPaHETOCTa Ha OBOj OOJIMK Ha KPUMHUHAIIUTET HE e
pelpe3eHTaTUBHA COTJIACHO HAaIMOHAJIHHOT cocTaB BO Pemybnuka CepepHa
MakenoHuja, OJHOCHO HMaMe€ €JHa 3aeJHWIA Koja IITO € Haj3acTalleHa KakKo
CTOPUTENIM Ha OBHE KPUBHYHH JI€J]a, JOAEKa CKOPO BO IOTIOJHOCT OTCYCTBYBaaT
CTOPHUTEIH OJ IPYTUTE CTHUYKH 3aCTHUIIN.

3a xan, ocTaHyBa 3a0eselnikara Jieka BO TEKOT Ha KPUBHYHUTE IIOCTAIIKU Ce
npubupaaT MourHe Majn Opoj HOAATOIM BO OJHOC HAa CKOHOMCKHTE CIIeIHM(pHKH Ha
OOBHHETHUTE JIMIIA, KAKO U Ha KPTBUTE Ha OBOj cnenudrYeH OO0JINK Ha KPUMHHAJIUTET,
a He MOCTOjaT HUTY COOJIBETHH ITOJATOIH 3a COLUJATHOTO MUJIje Ha OOBHHETHOT, CO
IITO BO TrojieMa MepkKa O ce OBO3MOXKHJI IOCOOJBETCH KPHUBHYHO-TIPABCH TPETMaH
KaKo Ha OOBHHETHOT, TaKa U Ha KPTBUTE.

BoTaanacoka,cMeTaMe Jieka e noTpeOHa IIPBEHCTBEHO 3aKOHCKAa MHTEPBEHIIH]a
Bo K3 Ha HaywWH N1TO IEJTOCHO OH ce UMILIEMEeHTHpaJte ofpenonte oq McranOynckara
KOHBEHIIMja CO IITO OM ce OTBOpHIIa MOYKHOCTa 3a yHanpeayBarme Ha Ka3HEHO-
MPaBHUOT TPETMaH HAa CTOPUTEIIUTE HA OBUE KPUBUYHH JIejia, KAKO U YHAIIpeIyBamhe
Ha 3KIIBO Hacoka Ha MOOOOpYBam-€ HAa peNICHHUjaTa IPBSHCTBEHO 32 BOHIIpOIlecHAaTa
3adITUTa Ha )KPTBUTE OJI CEMEJHO HACHUIICTBO.

IIpeky oBHMe W3MEHH M MPEKy 3rojieMyBame Ha JoBepOaTa Kaj >KPTBUTE BO
KPHUBHUYHO-TIPABHUOT CUCTEM, OM MOJKEJIO Ja ce OYSKyBa 3roJIeMyBame Ha MParoT
Ha TIpUjaByBamke Ha OBHE KPHUBHYHH Jeina,. JloTonky mnoBeke, nmonoOpyBame Ha
epukacHOCTAa Ha KPUBHYHO-TIPABHUOT CHCTEM BO rojeMa Mepka Ou I'l oXpabdpuiio
JKPTBUTE HCTHOT W Jla IO IMpHjaBaT, a CO LieJ HEroBo e(UKaCHO TpeTHUpame Hu
cy30uBame.

KoHkpeTHO Ha 3aKOHOJAaBEH IJIaH CMeTaMe JeKa MaKeJIOHCKHOT 3aKOHO1aBell
ouTpebaro najayHarpeauoapeaoataoquwieHoT 56, ct. 3oa K3, kane cempensuayBa
3aJI0JKATEITHO TOCETYyBamkEe IporpamMa 3a padoTa co OCy€HUIIN 3a KpUBHUYHH JleJa
CTOPEHM TP BPILICHE CEMEjHO HACUJICTBO BO PAMKHUTE Ha 3alITUTHUOT HAJ30D NIPHU
u3peYeHaTayCcJIOBHAOCyJaco3alITUTeHHAaA30p. IMeHo,BooBaaHacoKanpe jiaraMme
OBaa mporpama Jia ce eMaHHpa Kako caMOCTOjHa MepKa Ha 6€30e1HOCT BO paMKHUTE
Ha wieHoT 61 ox K3 Bo k0j ce npeaBuieHN MEpKUTE Ha 0e30eTHOCT Koja IITO O
ce NpUMEeHyBaja BO CJIy4auTe Kora CTOPUTEIOT CTOPHUII KPUBUYHO JIEJIO TTOBP3aHO
co ceMejHO HacuiIcTBO. Co OBa Ha CTOPUTEINTE Ha KPUBUYHUTE Jiejia NOBP3aHHU CO
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CEMEjHOTO HACHJICTBO OM UM Ce€ U3pEKJIa U 3aJ0JDKUTEIHA MepKa Ha 6e36e1H0CT?® BO
HacoKa Ha UJHO NMPEBEHUPAHK-€ Ha CEMEJHOTO HACHJICTBO, KAKO U SIIMMHUHHUPAaHKE Ha
MOCJIEAUIINTE O OBA HACUIICTBO.

CooaBeTHa HHTEpBEeHIIMja Ou Tpebano aa ce nmpenxsunu 1 Bo 3KII xaze coriacuo
onpenoute ox McranOyckata KOHBEHIMja OU Oujie IIPEIBUICHH MEXaHU3MU 3a paHa
3alITUTA Ha )KPTBUTE Ha CEMEjHO HACHJICTBO, YIIITE BO MOMEHTHUTE Ha MPH]jaByBambEeTO
3a CTOPEHO BAKBO JIEJI0 CIIMYHU Ha emergency barring (protective) orders nosuaru Bo
aHrJIOCAaKCOHCKHUOT cucteM.? Ila Taka, IpeKy OBHE MEPKH Ha JKPTBUTE Ha CEMEjHO
HaCHWJICTBO ylITe BO (pa3zaTa Ha HNpHjaByBamke Ha KPUBUYHOTO €10, OM MOJXKEIIO 01
CTpaHa Ha CyaHjaTa Ha MPEeTXOJHATa MOCTAaIlKa I10 IIPEJUIOT Ha jJaBHUOT OOBUHUTEN J1a
UM Ce MOHYJIAaT MEPKHU IITO 3HA4YaT 3a0paHa 3a MOCETyBame Ha JIOMOT OJ CTpaHa Ha
HaBOJHHUOT CTOPHUTEN Ha HACUIICTBOTO, OOBpPCKa 3a HENOBO CMECTYBamkhe€ BO ITOCCOHHU
LICHTPH 3a TPETMaH MPOTHUB HACHIICTBO, WM CMECTYBambe Ha XPTBUTE BO MOCEOHU
eHTpH-3acoauumnTa.?® [I[puMeHaTa Ha OBHE UTHU HapeaOu 3a 3abpaHa BCYIIHOCT Ou
M NOTTHUKHAJIa )XPTBUTE BO eIHA paHa (aza 0] KpUBUYHATA ITOCTAlKa 3a morojieMa
copaboTka W goBepOa BO OpraHUTE Ha MPOTrOHOT, CO MITO OW Ce TapaHTHpaia
MOArOTBEHOCTA HA KPTBaTa Ja CBEJ0YU BO TEKOT Ha IJIaBHATa paclipasa, Co IITO U Ou
ce Ha/JIMHHAJIa CeralrHaTa cocToj0a Kora )XpTBUTE HE CakaaT Ja CBeJ104YaT BO TEKOT Ha
KpPUBHUYHATA IMOCTAalKa WM IO MOBJCKYyBaaT MOPEMJIOTOT 3a KPUBHYHO TOHEHE.?
TIpuToa, cMeTaMe feKa OBHE MEPKHU KOH IITO CE JCIIyMHO MPEIBUACHU BO 3aKOHOT 32
MpEeBEHIINja, CIIPeUyBamkhe U 3alITHTA O CEMEjHO HAaCUJICTBO Tpeba /1a OuaaTt nmoBp3aHu
CO HAJICKHOCTHUTEC HajaBHI/IOT O6BI/IHI/ITCJ'I BO TCKOT Ha KpUBHUYHATA MmocCTalika, a HC
caMoO J1la ce IOBpP3aHU CO MojullkjaTa, 0e3 orjieq Ha (GakTOT IITO BO OBOj 3aKOH €
NpEIBUACHO JeKa OBHE MEPKHU T'M OmpeeyBa cyaoT 06e3 oried Ha (akToT aanu ce
BOJIM WJIN HE KpUBHUUYHATA noctanka (wieH 38). JlonmonHuTenHa 3a0yHa MOXKe J1a BHECE
" onpenodara on WieHOT 42 o1 0BOj 3aKOH, KaJe Ce BEJIH JieKa IPUBPEMEHUTE MEPKHU
3a 3allTUTA CE MPUMEHYBAaaT CIIOpea OJpea0UTe Ha 3aKOHOT 3a MapHUYHA MOCTAIKa,
IITO MOXE Ja JOBeJe J0 NPaBHU MPa3HUHHU 3a HUBHATA MPUMEHA BO YCJIOBH Ha
MPEeTKPUBHUYHA I[IOCTAIlKa, KOra KpHMBUYHATa MOCTalnka cé yure He € (opmaiHo
3aro4Hara, HO € OTPeOHO OBUE MEPKH Ja ce NMPUMEHAT OJi CTpaHa Ha rparaHCKHOT
cya. Tokmy 3aroa, cMeTaMe JieKka € MOTPEOHO HOMOTEXHUYKO JIOYPE/yBakhe HA OBHE
oJipendu, OJ1 aCIEeKT Ha Toa Jlajld KpUBUYHATA ITOCTAIIKA € MOKpPeHaTa MU He, KaKO |
JoypenyBambe Ha HaJUIe)KHOCTa 3a HHUBHO OIlpejellyBame, ocoOeHo BO (asara Ha
ucrTparara, Kajie IOMUHYC € JaABHUOT OOBUHUTEIT.

3a nogurameTo Ha JoBepOaTa BO KDUBHYHO-NPABHUOT CUCTEM, CMETaMe JIeKa
€ HEOIIXOIHO MOTPeOHO U Ja ce yHampeau MpodeCHOHATHUOT CTAHaap ] Ha CUTE
YYECHHIM BO KPUBUYHATA MOCTAINKA, YIITE 01 Hej3uHuTe nouyetnu dasu. [1araka,
cMeTaMe JieKa HaJUIS)KHUTE OpPraHu, M TOa BO IPB IUIAH MOJUIHjaTa, jaBHOTO

26BakBa npakTHKa € BOBEJICHa, Ha PUMeEp, BO cojy3nHara apxasa Jyta Bo CAJl. Buau: Mirchandani R., on. uur.
crp. 789 u ci., kako u Bo Kanana, Bunu: Hannah-Moffat K., Maurutto P.,Shifting and Targeted Forms of Penal
Governance: Bail, Punishmentand Specialized Courts, Theortical Criminology, VVol.16,No.2,2012(201-219), ctp.
209.

27 Buau: Nelson E.L., Police Controled Antecedents Which Significantly Elevate Prosecution and Conviction
Ratesin Domestic Violence Cases, Criminology and Criminal Justice, VVol. 13,No.5,2012 (526-551) ctp. 537 u ci1.

28Bo Peny6nnka CeBepra MakeioHHja ©Ma JAeCeT IIeITEp LEHTPH BO KOU CE€ CMECTYyBaarT )XPTBUTE, HO EBHICHTHA
e noTpebaTta o morojaeM Opoj, KaKO U HUBHO pacrnopeiyBame HM3 TEpUTOpHjaTa Ha IiejiaTa aprkaBa. Bumu:
TeneBcka J., Mumies C., @pumunk J., Ananusa Ha 3aconnuuita, ECE, Ckomje 2010 r., ctp. 28-29. JloctanHo Ha:
http://www.semejnonasilstvo.org.mk/Root/mak/_docs/Analiza%20na%20zasolnista. pdf

29 Bunu: Nelson E.L., op. cit. 538.
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OOBHHMTEIJICTBO U CyaunTe OM Tpebaso na a1o0HjaT JOIIOJIHUTEIIHU OOYKH IpPEKy
Ko Om Omile CeH3MOMIM3WpPaHHU 3a OTKPUBAKGETO M ITOJAPINKATa Ha XPTBHUTE Ha
OBOj OOJTMK Ha KPUMHUWHAJ, CO ITO OM Omiie 0OyYeHH J1a BIIOXKAT IOT0JIEM HAaop BO
nonoOpyBameTO Ha HUBHaTa 0e€30e1HOCT 0cOOSeHO BO TEKOT Ha paHUTe da3u on
KpHUBHYHAaTAa ITOCTaIKa. J{oToJKy moBeke, BO MpeieH iTaH Ou TpebasIo MOJIUITUCKUTE
CIIy>kKOCHHIIM IITO IIPBU CTacyBaaT Ha MECTOTO KaJie OMIJIO CTOPEHO KPHUBUYHOTO
neso na 6uaart mo pa30OpHTH BO HacOKa Ha omdakame Ha CUTE, BKIYYHUTEIHO U
HOCYNTHJIHUTE MTOJATOLH JIeKa ce padOTH 3a KPpUBUYHO JEJI0 NOBP3aHO CO CEMEJHO
HacwiICcTBO. HaToj HaunH OM ce 3roJIEMHII M KBAJIUTETOT Ha JOKAa3UTE IIITO MOJKE YIIITE
npunpBaTalipujaBajiace OTKPUjaT, ace MOBP3aHHU CO OBOj OOIMK Ha KpUMUHAIUTET. >

IToxpaj oBa, cMmeTame neka OBHE OpraHu Ou Tpebano M Ja ja yHampenart
copabotkata co LlenTpure 3a conujanna padora u co HBO ceKkTopoT BO FeHepUpameTo
cnenuUYHM [JIAHOBY 3a MPEBEHIINja KaKO Ha XPTBUTE, TaKa U HAa OOBUHETHUTE JIMLIA
3a OBHC KPUBHYHH Aea.

ITonatamy, cMeTrame JieKa € OOTPeOHO pa3BHUBakE W YHAIpEAyBame Ha
KalraliiTeTUTEe Ha CYyJOT W Ha jaBHOTO OOBHHHUTEIJICTBO 3a BOCIIOCTABYBAamHCTO HA
OpakTUKaTa 3a MPaBei-C Ha IIEJIOCHA W TEeMEJTHA aHajin3a Ha MCHUXOCOIIHUjaTHUTE
KapaKTEpUCTUKA HAa OOBHHETHOT Ipea (POpMaIHMOT MOYETOK Ha JOKa3zHaTa
mocTarka BO TEKOT Ha TilaBHata pacmupasa. OBa cMeTame aeka Ou Tpebaio ma ce
HampaBH COTJIACHO ITIO3HATHTE IIIEMH BO KOMITAPATHBHOTO Ka3HEHO-TIPOIIECHO
OpaBo 3a OICHKAa Ha PU3UKOT Ha OOBHHETHUTE JIMIIAa KOW C€ IMpaBaT OJI CTpaHa Ha
CIICIMjaTu3uPaHu OPTaHU, HAJYECTO NPOOAIIMCKUTE CIIY>KOH BO TSKOT Ha UCTpararta
WUIH TIpe MOYETOKOT Ha TJIaBHaTa pacrpasa.

KoneuHo, cMeTame eka ce MoTpeOHU JOTIOJTHUTEIITHO CCH3UOMITN3pamk-e 1 00yKa
Ha cuTe Cy0OjeKTH BO KpUBUYHATA IMOCTAIKa U Ha npunagHunute Ha MBP, kako u
Ha reHepaJiHaTa jJaBHOCT 32 BUJIOBUTE Ha CEMEJHO HACHJICTBO, KAKO M 32 HETOBUOT
TpEeTMaH, IIITO MO>KE Ja IPETCTaByBa J0OpaOCHOBa3a3roJieMyBarbe Ha JoBepOaTaKaj
JKPTBUTE Ha OBOj OOTMK Ha HACUJICTBO 3a 3TOJIEMYBaK-€¢ Ha IIPOIICHTOT Ha IPHjaBEeHU
KPUBUYHHU Jieja.

OJ aceKT Ha HOYUTYBaHKh-ETO Ha MIPOLIECHHUTE IIpaBa, CMeTaMe JieKa Cy10T BO
HaHUHA Ou Tpebanao na oOpHE MOrojieMO BHHUMaHHE BO HAacOKa Ha 3alllTHUTa Ha
npaBaTa Ha OOBUHETHUTE U Ha XPTBUTE, IIPBEHCTBEHO NPEKY 1aBaH-ETO HA TOYKHUTE
3a HUBHHUTE ITpaBa KaKoO ¥ NOTTUKHYBakETO Ha OOBUHETHUTE J1a T'O Y )KHBaaT IIPaBOTO
Ha OpaHUTEII.

CorylacHO yBHACHUTE II0JATOIM, CMeTame Jieka Tpeba 1Ja ce HCKOPEHU
MpaKTHKaTa Ha CyJOT Jla UMa aKTHBHA YJIOTa BO HCHPAIIyBameTO Ha OOBHHETHOT,
3aroa IITO OBaa MHTEPBEHIIMja HA CYJOT MOXE JIECHO Jia 'O IPETBOPU OOBUHETHOT BO
CBEJIOK BO CBOjaTa paboTa, a CO TOa BO YCJIOBU Ha HEU3BEJICHU OCTAHATH JOKAa3H U Ja
3HAYW U U3HYAyBakbe Ha IPU3HAHUE O] OOBHHETHOT OJ CTPaHa Ha CyJIOT.

On npyra cTpaHa, 3a nodanbda e pakToT JIeKa )KPTBUTE HE TO KOPUCTAT MPaBOTO
3a Oaparbe 3a UCKIIy9yBamke€ Ha jaBHOCTA OJ TJIaBHATa paclipaBa HUTY IIPaBOTO 3a
JIOTIOJIHUTEITHA MepKa Ha IIPOIeCHAa WJIM BOHIPOILIECHA 3alITUTA, IIITO TOBOPH JIeKa,
IITOM Beke ce oxpabpuiie ga ro mpujaBaT CTOPUTEIIOT, UMaaT JOBOJIHO JOBepOa BO
CYJICKHOT CHCTEM JIeKa Ke ja 3allITUTH HUBHAaTa 0€30€JHOCT U HUBHUTE IpaBa.

30Buau: Holleran D., Beicher D., Spohn C., Examining Charging Agreement Between Police and Prosecutors in
Rape Cases, Crime and Delinquency, Vol. 56, No. 3, 2010 (385-413), ctp. 386 u ci.
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Bo ciydante kora 0OBHHETHOT JaJl IPU3HAHKUE BO TEKOT Ha IJlaBHATa paclpasa,
arneiavpaMe CyAoT Ja UMa IIOroJIeMOo TPIICHHE U J1a U3BeILyBa NOoBeKe JOKa3H, 0COOCHO
JIOKa3WTe MOBP3aHUM CO BHUJOT HAa HACWIICTBOTO KOH JXPTBaTa, Kako CBOEBUICH
MpUJIOHEC KOH euKacHaTa 3allITUTa Ha MpaBaTa Ha )XPTBUTE, IITO OU NPHUIOHEIO KOH
3roJieMyBam-€ Ha ToBepOaTa Ha )KPTBUTE BO KPUBHUYHO-TIIPABHHUOT IIPOIIEC, & CO CAMOTO
TOoa OW ce 3roJIeMHJ W TPOICHTOT Ha MPHUjaBEeHU CIydal Ha CEMEJHO U POJIOBO
0a3upaHO HACUICTBO.
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B L HYRJIE

Analiza e procedurave gjyqgésore gé zhvillohen pér veprat penale qé kané té béjné
me dhunén né familje dhe dhunén me bazé gjinore pérgendrohet né aspektin e
strukturuar té pérpjekjes sé pérgjithshme pér ta parandaluar kété formé té krimit né
shogériné toné. Né fakt, proceset gjygésore, si pjesé formale e sistemit té drejtésisé
penale, gé zhvillohen kundér autoréve té késaj forme té krimit paragesin vetém njé
hallké, jo mé pak té réndésishme, né aspekt té luftimit dhe parandalimit té krimit té
dhunés. Kjo do té thoté se luftimi i krimit té dhunés né familje dhe i dhunés me bazé
gjinore nuk mund té shqyrtohet vetém duke e analizuar efikasitetin gjygésor, duke i
anashkaluar me kété rast rrethanat e tjera shogérore-ekonomike gé e shkaktojné até
ose ¢ojné né kété formeé té krimit. Késhtu, analiza e proceseve gjyqgésore éshté vetém
njé pjesé e réndésishme thelbésore gé do té na ndihmojé ta ndricojmé plotésisht dhe
ta hartézojmé krimin e dhunés né familje dhe dhunés me bazé gjinore, si njé bazé
pér kundérvénien e métutjeshme ndaj tij dhe parandalimin e duhur. Fatkegésisht,
duke i ndjekur specifikat e késaj forme té krimit mund té pérfundojmé menjéheré
se reagimi i organizuar nga ana e shtetit, gjegjésisht zhvillimi i procedurave penale
kundér autoréve té kétyre veprave penale, nuk mund té jeté rezultati i vetém dhe
plotésisht i kénagqshém né drejtim té luftimit té késaj forme té krimit. Gjé gé, bazohet
né faktin se numri mé i madh veprave té kryera penale té dhunés, pér fat té keq,
ende mbesin né zonén e errét, gjegjésisht nuk raportohen nga viktimat, dhe me veté
kété, mekanizmi formal pér mbrojtjen e té drejtave té viktimave pérmes procedurave
gjyqgésore né shumeé raste as qé iniciohet.* Mu pér kété arsye, rezultatet e pérballjes
me krimin e dhunés té fituara pérmes monitorimit té 1éndéve gjygésore nuk mund
té na japin informacion té sigurt né lidhje me pérmasat dhe dinamikén e vérteté té
késaj forme té krimit, e as té na japin té dhéna té sakta pér nivelin e efikasitetit té
organeve shtetérore né pérballjen me kété formé té krimit.2

Duke pasur parasysh faktin se béhet fjalé pér njé formé shumé té ndérlikuar té
krimit, si né aspektin e karakterit etiologjik, ashtu edhe té karakteristikave té tij
fenomenologjike, analiza e procedurave gjyqgésore gé zhvillohen kundér autoréve té
veprave penale té dhunés, fillimisht ka pér géllim té japé pérgjigje né pyetjen se a
mund té shérbejné organet gjygésore, gjaté trajtimit té autoréve té kétyre veprave
penale, pértaforcuar besimin e viktimave né reagimin e organizuar té shtetit gjaté
trajtimit té autoréve té kétyre veprave penale. Nga ana tjetér, éshté pikérisht ky
aspekt, pravlerésimiirolit té gjykatés dhe i subjekteve té tjera, prokurorit publik,
té akuzuarit dhe avokatit té tij mbrojtés, gjaté procedurave penale, gé mund té
kontribuojé né pércaktimin e arsyeve pér numrin e larté, “té zymté”, té késaj forme té
krimit. Pastaj, reagimiadekuatdotékishte pérgéllim pérmirésimine mundshémté

1 Shih: Stalans L. J., Hacker R., Talbot M. E., Comparing Nonviolent, Other-violent, and Domestic Batterer Sex Offenders,
Predictive Accuracy of Risk Assessments on Sexual Recidivism, Criminal Justice and Behavior, Vol. 37 No. 5, 2010, (613-628),
fq. 615 etj. Po ashtu shih edhe: Levi M., Maguire M. dhe Brookman F., Krimi i dhunshém, né Doracakun e Kriminologjisé té
Oksfordit, redaktuar nga: Maguire M., Morgan R. dhe Rainer R., Nampres, Shkup, 2010, fq. 693-694.

2 Shih: Heydenson F., Gelstorp L., Gjinia dhe kriminaliteti né Doracakun e Kriminologjisé t& Oksfordit, redaktuar nga: Maguire
M., Morgan R. dhe Rainer R., Nampres, Shkup, 2010, fq. 397.
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aktiviteteve té subjekteve né procedurat penale dhe té kontribuojé né zvogélimine
kétij numri “té zymté”, duke kontribuar né kété ményré né rritjen e besimit né gjykaté
dhe né organet e ndjekjes se autorét do ta marrin trajtimin e merituar nga ana e
shtetit, edhe até fillimisht duke i marré parasysh interesat e viktimave. Kuptohet,
gjaté késaj duke mosiléné pas dore interesate trajtimit té drejté té té akuzuarve pér
kéto veprapenale.

Duke i krahasuar té dhénat pér veprimet e gjykatés dhe té subjekteve té tjera gjaté
procedurave gé zhvillohen pér autorét e krimeve té dhunshme dhe autorét e krimeve
té tjera, té mbledhura dhe té analizuara nga Koalicioni né vitet e fundit, mund ta
vérejmé trendin e veprimit t€ gjykatés, gjegjésisht mund t’i identifikojmé pikat e
dobéta né proceduré, dhe né kété ményré té ndikojmé né pérmirésimin e tyre, gjé qé
do ta pérmirésonte drejtpérdrejt nivelin e efikasitetit né pérballjen me kété formé té
krimit.

Arsyetpérnumrin “e zymté” té krimeve té dhunés né familje dhe té dhunés me bazé
gjinore, pérvec efikasitetit t& organeve té hetuesisé dhe marrédhénieve ndérmjet
tyre, shpesh heré kané té béjné edhe me llojin e veprés sé kryer penale. Né fakt, kur
béhet fjalé pér vepra penale kundér jetés dhe trupit, si dhe kundér lirisé gjinore dhe
moralit gjinor, viktimat shpesh e mbéshtesin géndrimin e tyre pasiv ndaj krimit né
faktin se sjellja e tillé e dhunuesit nuk éshté njé sulm edhe aqg i tmerrshém ndaj té
drejtave té tyre, gjegjésisht se niveli i vetédijes sé viktimés e nénkupton faktin se
dhunuesi “ashtu duhet” té sillet ndaj viktimés.® Njé argument i ngjashém né favor té
numrit “t€ zymté&” zakonisht gjendet edhe né faktin se né rastet e dhunés né familje,
viktima shpesh ndjehet fajtore se veté e ka provokuar dhunén né familje nga ana e
dhunuesit.*

Nga ana tjetér, duke i analizuar procedurat gjygésore qé zhvillohen kundér
autoréve té kétyre veprave penale mund té kuptojmé se gjykatat dhe subjektet e
tjera gjaté si té viktimave ashtu edhe té autoréve té veprave penale, duke ndikuar
késhtu drejtpérdrejt né ¢rrénjosjen e paragjykimeve eventuale té lartpérmendura, si
dhe né forcimin e perceptimit té pérgjithshém té publikut dhe té viktimave té kétyre
veprave penale ndaj reagimit té organizuar pér trajtimin e késaj forme té krimit, gjé
qé nga ana tjetér con né rritjen ose uljen e nivelit té besimit né sistemin e drejtésisé
penale, e me kété edhe né rritjen ose uljen e pérgindjes sé veprave té raportuara
penale té dhunés né familje apo dhunés me bazé gjinore.

Se analiza dhe propozimet pér ngritjen e efikasitetit t€ organeve shtetérore né
pérballjen me két€ formé t€ krimit, si dhe zvogélimi i numrit té tij “t€ zymt&” nuk
mund té lidhet vetém me veprimin e gjykatave éshté mé se e garté, pasi gqé éshté e
garté se duhet té analizohet edhe korniza pozitive ligjore, e cila paraget bazé pér
veprimin e gjykatave. Késhtu, pavarésisht nga fakti se Republika e Magedonisé sé
Veriut e ka nénshkruar dhe e ka ratifikuar Konventén e Stambollit®, ende ka disa

3 Shih: Levi M., Maguire M. dhe Brookman F., op. cit fage 715.

4 Shihné: Walby S., Allen J, Domestic Violence, Sexual Assault and Stalking: Findings from the British Crime Survey, Home Office
Research, Development and Statistics Directorate, London, UK, 2004.

5 Emriiploté i Konventés sé Stambollit éshté: Konventa e Késhillit t&é Evropés pér Parandalimin dhe Luftimin e Dhunés ndaj Grave
dhe Dhunés né Familje. Gjendet né: https://www.coe.int/en/web/istanbul-convention/home. Konventa konsiderohet njé nga
dokumentet mé té pérparuara ndérkombétare me norma té sakta dhe té konceptuara né ményré adekuate me ndikim té gjeré, té
cilat kané mundési té transferohen drejtpérdrejt né legjislacionet kombétare, e me kété té béhet edhe harmonizimi i tyre. Ajou
miratuamé 11.5.2011, ndérsa Republika e Magedonisé sé Veriut e nénshkroi até mé 8.7.2011, e ratifikoi mé 23.3.2018, dhe ajo hyri
né fugi mé 1.7.2018.
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¢céshtje té hapura né lidhje me zbatimin e ploté té saj né sistemin e drejtésisé penale
té Magedonisé sé Veriut. Pér shembull, né Kodin Penal ende nuk jané paraparé,
gjegjésisht nuk jané kriminalizuar veprat specifike penale té& dhunés sé bazuar né
gjininé e grave qé jané té parapara né Konventé, dhe pér kété arsye kjo formé e krimit
te ne ende pérfshihet nén nocionin e pérgjithshém dhe mé té gjeré té dhunés né
familje.® Me kété rast, vlen té pérmendet se Kodi Penal né kété drejtim nuk pérmban
zgjidhje té vjetruara ose té tepérta, por thjesht, duhet té avancohet né ményré
cilésore me géllim té zbatimit té ploté dhe riformulimit té dispozitave té tij pér t’i
pérfshiré dispozitat e Konventés sé Stambollit.

Njé aspekt tjetér, dhe mbase mé i véshtirg, i reagimit té shpejté dhe i pérmirésimit
té statusit té viktimave té késaj forme té krimit éshté trajtimi i autoréve té kétyre
veprave penale pas pérfundimit té procedurés penale dhe vuajtjes sé sanksionit, si
dhe politika e buté ndéshkuese nga ana e gjykatave kundér autoréve té késaj forme
té krimit. Padyshim, politika e buté ndéshkuese e gjykatave té Magedonisé sé Veriut
éshté njé faktor i réndésishém qgé i pengon viktimat e dhunés né familje t’i raportojné
kéto vepra penale tek organet kompetente.

Né fund, si rrethana jo mé pak té réndésishme, bile vecanérisht problematike, sa
i pérket numrit “t€ zymté” té krimit té dhunés né familje jané edhe rrethanat socio-
ekonomike té autoréve té kétyre veprave penale dhe té viktimave té késaj forme té
krimit. Pér mé tepér, roli i familjes dhe i organizatave joformale pér t’i ndihmuar
dhe mbéshtetur viktimat e kétyre veprave penale éshté mjaft i réndésishém né
kuptim té rritjes ose zvogélimit té efikasitetit né luftimin e késaj forme té krimit.”
Megjithaté, trajtimi i kétyre aspekteve gjaté pérballjes me kété formé té krimit éshté
pértej géllimit té késaj analize, por, natyrisht, gjaté interpretimit té té dhénave nga
veprimet e gjykatave gjaté procedurave gé zhvillohen kundér autoréve té kétyre
veprave penale éshté e nevojshme gé kéto rrethana té merren parasysh vazhdimisht
pér ta béré interpretimin adekuat té té dhénave té fituara.

6 Shih: Risteska M., Cekov A., "Analiza e nevojave té harmonizimit t&¢ Kodit Penal me Konventén e Stambollit né Republikén e
Magedonisé sé Veriut, Qendra pér Hulumtime dhe Krijimté Politikave, 2019; sidhe MirgevaS., Gogov B., Analizae pajtueshmérisé
sé legjislacionit t¢ RM-sé me Konventén e Késhillit t& Evropés pér Parandalimin dhe Luftimin e Dhunés ndaj Grave dhe Dhunés
né Familje” (Konventa e Stambollit): studim themelor. LOGM, Shkup, 2014

7 N& kété drejtim, né Republikén e Magedonisé sé Veriut né vitin 2016 u miratua edhe Ligji pér Parandalimin, Pengimin dhe
Mbrojtjen nga Dhuna né Familje (Gazeta Zyrtare e RM-sé, nr. 138/2014, 33/2015 dhe 150/2015) me kompetenca té gjera té QPS-
ve dhe MPB-sé pér té propozuar njé seri masash té kujdesit, si dhe pér futjen e pérgjegjésisé kundérvajtése pér mosrespektimin e
kétyre masave nga ana e autorit ose nga autoritetet ligjore qé jané té detyruara t’i zbatojné kéto masa. Fatkeqésisht, zbatimi i kétij
ligji béhet né pérputhje me dispozitat e Ligjit pér Procedurén Kontestimore, dhe pér pasojé, kompetenté jané gjyqtarét civilé ose
zhvillohen procedura kundérvajtése, dhe pér kété arsye ato jané pértej géllimit té késaj analize.
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2. LLOJET EVEPRAVE PENALE DHE PROCEDURATE
VEZHGUARA

Si hyrje né kété analizé, do t’i referohemi shkurtimisht dispozitave té Kodit Penal
né ményré gé té kemi njé pasqyré té garté té llojeve té veprave penale me té cilat
merren gjykatat né procedurat té cilat jané temé e analizé soné. Né Kodin Penal
mund té shohim se dhuna né familje éshté e inkriminuar pér nénté vepra penalesg,
me ¢’rast dhuna né familje trajtohet si njé rrethané ose formé kualifikuese e veprés
themelore penale. Nomoteknikisht, kjo do té thoté se nuk ka vepra té vecanta té
dhunés né familje ose té dhunés me bazé gjinore ndaj grave, por dhuna né familje
éshté e inkriminuar si njé formé e vecanté e inkriminimeve ekzistuese.

Né kété drejtim, dhuna né familje né KP éshté dhéné paraparé si njé element
kualifikues né veprat penale vrasje (neni 123, paragrafi 2, pika 2), 1éndim trupor (neni
130, paragrafi 2) dhe I1éndim i réndé trupor (neni 131, paragrafét 2 dhe 6) té veprave
penale kundér jetés dhe trupit; veprat penale: detyrim (neni 139, paragrafi 2) privimi i
paligjshém nga liria (neni 140 paragrafi 2) dhe rrezikim i sigurisé (neni 144, paragrafi
2) nga veprat penale kundér lirive dhe té drejtave té njeriut dhe qytetarit; si dhe te
veprat penale: kryerja e marrédhénies seksuale me kegpérdorim té pozités (neni 189,
paragrafi 2) dhe ndérmjetésimi né prostitucion (neni 191, paragrafi 3) nga kapitulli i
veprave penale kundér lirisé gjinore dhe moralit gjinor.

Trajtim mé i lehté i dhunés né familje sipas Kodit Penal éshté paraparé te vrasja e
privilegjuar né afekt, e paraparé né nenin 125. Né& fakt, te kjo vepér penale, ligjvénési
dhunén né familje e trajton si rrethané gé mund té paragesé motiv pér kryerjen e
késaj forme té vrasjes sé privilegjuar, me géllim gé autori té lirohet nga terrori i
dhunuesit, gjegjésisht konsiderohet se dhuna né familje paraget njé rrethané gé e ka
detyruar autorin ta privojé nga jeta dhunuesin e tij, me géllim té vetém qé té largohet
nga “kthetrat™ e maltretimit té tillé ose fyerjes apo dhunés fizike ose psikike.®

Duke pasur parasysh faktin se Republika e Magedonisé sé Veriut e ka ratifikuar
Konventén e Stambollit?°, si dhe faktin se né kuadér té Ministrisé sé Drejtésisé sé
Republikén e Magedonisé sé Veriut éshté formuar njé grup pune pér ndryshime té
KoditPenal, konsiderojmé se kjo ¢éshtje do té trajtohet né ményré adekuate né KP-
né e ndryshuar. Deri atéheré, mbetet rekomandimi pér zbatimin e ploté té
dispozitave té Konventés sé Stambollit né kuadér té KP-sé.

Sa i pérket seancave té vézhguara gjyqgésore pér vepra penale té dhunés né
familje, mund té konstatojmé se né periudhén nga prilli deri né korrik té vitit 2019
jané pérfshiré té gjitha 1éndét gé jané procesuar népér gjykatat themelore,
gjegjésisht jané vézhguar 47 seanca nga 35 Iéndé. Me kété rast, metodologjikisht nuk
flasim pér ndonjé pérzgjedhje té rastésishme ose pér marrjen e mostrave té rasteve té
vézhguara, por, pér shkak té numrit té vogél té rasteve, si¢ theksuam, jané vézhguar
té gjitha seancat e Iéndéve aktive. Té dhénat pér Iéndét nga fusha e dhunés né familje
qé u vézhguan, jané marré pérmes kontaktit té drejtpérdrejté me shkrim me té gjitha
gjykatat e shkallés sé paré né Republikén e Magedonisé sé Veriut.

8 Gazeta Zyrtare e RM nr. 37/96, i ndryshuar disa herg, me ndryshimet mé té fundit té botuara né Gazetén Zyrtare t¢ RM-sé nr.
248/2018.

9 Shih: Kambovski Vlado, Komenti i Kodit Penal t¢ RM-sé&, Matica, Shkup, 2011, fq. 633 dhe 644-645.

10 Shih: https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/210/signatures
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Grafiku nr. 1

Nga té dhénat e marra, sipas grafikut 1, mund té pérfundojmé se béhet fjalé pér njé
pérgindje jashtézakonisht té ulét té Iéndéve gé zhvillohen pérpara gjykatave tona, dhe
ato pérgjithésisht zhvillohen pérpara gjykatave né qytetet mé té€ médha, nga té cilat,
kuptohet, shumica e seancave jané mbajtur né Gjykatén Themelore Penale Shkup.
Shpérndarjen gjeografike té késaj forme té krimit, duke pasur parasysh periudhén e
shkurtér té analizés, nuk mund ta pércaktojmé me siguri, megjithaté, duke i marré
parasysh té dhénat se ku jané kryer veprat penale, mund té pérfundojmé se, pa e
anashkaluar faktin se né€ kéto vepra penale kemi njé numér t€ larté “t€ zymt&”, kjo
formé e krimit mé shpesh éshté raportuar nga ana viktimave né qytetet e médha, por,
fatkeqésisht, pérséri me njé shpeshtési tepér té ulét, vecanérisht duke pasur parasysh
shpeshtésiné e Iéndéve qé zhvillohen né nivel vjetor pérpara gjykatave té
lartpérmendura.t*

Me kété rast, para gjykatave tona zhvillohen procedura penale me kualifikim té
vecanté si dhuné né familje pér vetém tre vepra penale: 1éndim trupor (neni 130 i KP-
sé), Iéndim i réndé trupor (neni 131 i KP-sé dhe rrezikim i sigurisé (neni 144 i KP-sé).

Nga ana tjetér, duke i pasur parasysh pérvojat krahasuese té vendeve té tjera né
lidhje me llojet e veprave penale me té cilat merren gjykatat, mund té konstatojmé
se ekziston njé trend i ngjashém i veprimit, edhe até vecanérisht né rastet kur jané
kryer vepra penale kundér jetés dhe trupit, ndérsa rastet e dhunés né familje té
kryerapérmesveprave penalekundérliriségjinoredhemoralitgjinortéviktimave,
zakonisht, mbeten té paraportuara ose té pazbuluara nga organet e hetuesiség,
kryesisht pér shkak té faktit se viktimat e kétyre veprave penale rrallé jané té
gatshém ta denoncojné autorin pér shkak se béhet fjalé pér sferé té ndjeshme, ku
viktimazakonishtndiheteturpéruardheepasigurt,dhepérkétéarsye, nukdéshiron

11 Shih Raportet vjetore pér punén e gjykatave né shtet, gé gjenden né: www.sud.mk, ose konkretisht pér Gjykatén Themelore
Penale: http://www.sud.mk/wps/portal/osskopjel/sud/izvestai/svi/lut/p/z1/hZDBboJAElafxQNHMTFQWL 2tItIgjYmV
CnNpgGWXEmDNukj69ILrpUmlc5vI9 2TGSBIgNrsXMnMVKrN6qFPyfuY46M3W64w2m58hvw1Dql4fFIHDy4croAXuiby
DUbsbbdEHgDP9nO04RMCjfvwQEBFp7VoDaRGd-1W0eJ8R-Kd4jj49B-yBpK 1yn805G3uMAmkxafQQtudHsalMcfTwkIL -
763pVKyFnahGgv_Ukp1MpD8JuH5umf808cmbqYJTin_cno5mVwA7bpoKQ!!/dz/d5/L 2dBISEVZOFBISInQSEh/?current=true



http://www.sud.mk/
http://www.sud.mk/wps/portal/osskopje1/sud/izvestai/svi/!ut/p/z1/hZDBboJAEIafxQNHmTFQWL2tltIqjYmVCnNpgGwXEmDNukj69lLrpUmlc5vJ9_2TGSBIgNrsXMnMVKrN6qFPyfuY46M3W64w2m58hvw1DqI4fFlHDy4croAXui6yDUbsbbdEHqDP9nOO4RMCjfvvQEBFp7VoDaRGd-IWOeJ8R-Kd4jj49B-yBpK1yn8O5G3uMAmkxafQQtudHsalMcfTwkIL-763pVKyFnahGgv_Ukp1MpD8JuH5umf8O8cmbqYJTin_cno5mVwA7bpoKQ!!/dz/d5/L2dBISEvZ0FBIS9nQSEh/?current=true
http://www.sud.mk/wps/portal/osskopje1/sud/izvestai/svi/!ut/p/z1/hZDBboJAEIafxQNHmTFQWL2tltIqjYmVCnNpgGwXEmDNukj69lLrpUmlc5vJ9_2TGSBIgNrsXMnMVKrN6qFPyfuY46M3W64w2m58hvw1DqI4fFlHDy4croAXui6yDUbsbbdEHqDP9nOO4RMCjfvvQEBFp7VoDaRGd-IWOeJ8R-Kd4jj49B-yBpK1yn8O5G3uMAmkxafQQtudHsalMcfTwkIL-763pVKyFnahGgv_Ukp1MpD8JuH5umf8O8cmbqYJTin_cno5mVwA7bpoKQ!!/dz/d5/L2dBISEvZ0FBIS9nQSEh/?current=true
http://www.sud.mk/wps/portal/osskopje1/sud/izvestai/svi/!ut/p/z1/hZDBboJAEIafxQNHmTFQWL2tltIqjYmVCnNpgGwXEmDNukj69lLrpUmlc5vJ9_2TGSBIgNrsXMnMVKrN6qFPyfuY46M3W64w2m58hvw1DqI4fFlHDy4croAXui6yDUbsbbdEHqDP9nOO4RMCjfvvQEBFp7VoDaRGd-IWOeJ8R-Kd4jj49B-yBpK1yn8O5G3uMAmkxafQQtudHsalMcfTwkIL-763pVKyFnahGgv_Ukp1MpD8JuH5umf8O8cmbqYJTin_cno5mVwA7bpoKQ!!/dz/d5/L2dBISEvZ0FBIS9nQSEh/?current=true
http://www.sud.mk/wps/portal/osskopje1/sud/izvestai/svi/!ut/p/z1/hZDBboJAEIafxQNHmTFQWL2tltIqjYmVCnNpgGwXEmDNukj69lLrpUmlc5vJ9_2TGSBIgNrsXMnMVKrN6qFPyfuY46M3W64w2m58hvw1DqI4fFlHDy4croAXui6yDUbsbbdEHqDP9nOO4RMCjfvvQEBFp7VoDaRGd-IWOeJ8R-Kd4jj49B-yBpK1yn8O5G3uMAmkxafQQtudHsalMcfTwkIL-763pVKyFnahGgv_Ukp1MpD8JuH5umf8O8cmbqYJTin_cno5mVwA7bpoKQ!!/dz/d5/L2dBISEvZ0FBIS9nQSEh/?current=true
http://www.sud.mk/wps/portal/osskopje1/sud/izvestai/svi/!ut/p/z1/hZDBboJAEIafxQNHmTFQWL2tltIqjYmVCnNpgGwXEmDNukj69lLrpUmlc5vJ9_2TGSBIgNrsXMnMVKrN6qFPyfuY46M3W64w2m58hvw1DqI4fFlHDy4croAXui6yDUbsbbdEHqDP9nOO4RMCjfvvQEBFp7VoDaRGd-IWOeJ8R-Kd4jj49B-yBpK1yn8O5G3uMAmkxafQQtudHsalMcfTwkIL-763pVKyFnahGgv_Ukp1MpD8JuH5umf8O8cmbqYJTin_cno5mVwA7bpoKQ!!/dz/d5/L2dBISEvZ0FBIS9nQSEh/?current=true
http://www.sud.mk/wps/portal/osskopje1/sud/izvestai/svi/!ut/p/z1/hZDBboJAEIafxQNHmTFQWL2tltIqjYmVCnNpgGwXEmDNukj69lLrpUmlc5vJ9_2TGSBIgNrsXMnMVKrN6qFPyfuY46M3W64w2m58hvw1DqI4fFlHDy4croAXui6yDUbsbbdEHqDP9nOO4RMCjfvvQEBFp7VoDaRGd-IWOeJ8R-Kd4jj49B-yBpK1yn8O5G3uMAmkxafQQtudHsalMcfTwkIL-763pVKyFnahGgv_Ukp1MpD8JuH5umf8O8cmbqYJTin_cno5mVwA7bpoKQ!!/dz/d5/L2dBISEvZ0FBIS9nQSEh/?current=true
http://www.sud.mk/wps/portal/osskopje1/sud/izvestai/svi/!ut/p/z1/hZDBboJAEIafxQNHmTFQWL2tltIqjYmVCnNpgGwXEmDNukj69lLrpUmlc5vJ9_2TGSBIgNrsXMnMVKrN6qFPyfuY46M3W64w2m58hvw1DqI4fFlHDy4croAXui6yDUbsbbdEHqDP9nOO4RMCjfvvQEBFp7VoDaRGd-IWOeJ8R-Kd4jj49B-yBpK1yn8O5G3uMAmkxafQQtudHsalMcfTwkIL-763pVKyFnahGgv_Ukp1MpD8JuH5umf8O8cmbqYJTin_cno5mVwA7bpoKQ!!/dz/d5/L2dBISEvZ0FBIS9nQSEh/?current=true
http://www.sud.mk/wps/portal/osskopje1/sud/izvestai/svi/!ut/p/z1/hZDBboJAEIafxQNHmTFQWL2tltIqjYmVCnNpgGwXEmDNukj69lLrpUmlc5vJ9_2TGSBIgNrsXMnMVKrN6qFPyfuY46M3W64w2m58hvw1DqI4fFlHDy4croAXui6yDUbsbbdEHqDP9nOO4RMCjfvvQEBFp7VoDaRGd-IWOeJ8R-Kd4jj49B-yBpK1yn8O5G3uMAmkxafQQtudHsalMcfTwkIL-763pVKyFnahGgv_Ukp1MpD8JuH5umf8O8cmbqYJTin_cno5mVwA7bpoKQ!!/dz/d5/L2dBISEvZ0FBIS9nQSEh/?current=true
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vuajtjet e saj t’i ndajé me publikun e gjeré, me géllim gé t’i shmanget stigmatizimit
social.*

MLéndim trupor MLéndim i réndé trupor MIRrezikim i sigurisé Nuk ka té dhéna

Grafiku nr. 2

Duke analizuar llojin e dhunés, mund té konstatojmé se te Iéndét e vézhguara
dominon dhuna fizike si formé e dhunés né familje dhe kjo éshté regjistruar né 39
seanca ose né 30 raste (29 prej té cilave pér veprén e kryer penale “léndim trupor™,
sipas nenit 130 té KP-sé dhe vetém njé pér veprén e kryer penale “léndim i réndé
trupor™, sipas nenit 131 té KP-sé&). Né& tre seanca nga dy 1éndé, Iéndé e aktpadisé ka
gené dhuna psikike, té gjitha pér veprén penale “rrezikimi i siguris€”, sipas nenit 144
té Kodit Penal, ndérsa né gjashté seanca nga 3 I1éndé, Iénda e aktpadisé kané gené si
dhuna fizike ashtu edhe ajo psikike, e ushtruar nga té akuzuarit ndaj viktimave té
veprave penale té dhunés né familje, gjithashtu té gjitha pér veprén e kryer penale
“rrezikimi i siguris€”, sipas nenit 144 té KP-sé).

Me kété rast, mund té konstatohet se nga 35 Iéndét e vézhguara né 47 seanca,
aktgjykim éshté sjellé pér 11 1éndé. Pérvec késaj, né 7 nga kéto 11 Iéndé, aktgjykimi
éshté shpallur menjéheré, ndérsa pér 4 1éndé shpallja e aktgjykimit éshté shtyré pér
njé seancé té vecanté. Vlen té pérmendet edhe fakti se 5 I1éndé kané pérfunduar vetém
me njé seancé. Gjithashtu, sa i pérket aktgjykimeve té shpallura, né dy raste, &shté
sjellé aktgjykim formal me té cilin refuzohet aktakuza, pér shkak té térheqjes sé
propozimit pér ndjekje penale nga ana e té démtuarit, ndérsa né 5 1éndé éshté sjellé
aktgjykim ndéshkues. Nga kéto aktgjykime ndéshkuese, né tre 1éndé éshté shqiptuar
dénim i kushtézuar me burg, né njé Iéndé dénim efektiv me burg, ndérsa né Iéndén
tjetér 8shté shqiptuar gjobé me para pér fajtorét e veprés.

12 Shih: Worrall JL, Ross JW, McCord E. S., Modeling Prosecutors’ Charging Decisions in Domestic Violence Cases, Crime &
Delinquency, Vol. 52, No. 3, 2006 (472-503), fq. 473 dhe 474. N& kété drejtim jané edhe pérfundimet e studimit té realizuar nga
OSBE-ja né vitin 2019 né Republikén e Magedonisé sé Veriut, ku fillimisht vihet né dukje se vetém 2% e grave qé kané pérjetuar
dhuné nga partneri i tyre, né polici e kané raportuar, sipas tyre, incidentin mé té réndé. Shih: OSCE-led Survey on Violence
Against Women: North Macedonia, gjendet né: https://www.osce.org/secretariat/419264
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Aktgjykim ndéshkues, dénim me burg 1

Aktgjykim ndéshkues, gjobé me para

Aktgjykim ndéshkues, dénim me kusht 3

Gjithsej 7
Tabela Nr. 1

Nga kéto té dhéna mund té pérfundojmé se gjykatat tona pérgjithésisht merren
me veprat mé té lehta penale nga fusha e dhunés né familje dhe se né pérgjithési kané
njé politiké té ulét ndéshkuese. Pér mé tepér, né kushte té KP-sé sé pareformuar, né
aspekt té pérfshirjes sé elementeve té Konventés sé Stambollit, si dhe té ndjekjes
penale té veprave mé té lehta penale dhe né kushte té efikasitetit relativ, nuk mund
té jemi té kénaqur me suksesin e reagimit té organizuar té shtetit kur béhet fjalé
pér pérballjen me kété formé té kriminalitetit, pér arsyen e thjeshté se politika e
buté ndéshkuese assesi nuk mund té kuptohet si dekurajuese ndaj autoréve té késaj
forme té krimit. Pastaj, politika e kétillé ndéshkuese e gjykatés nuk mund té keté as
rol garantues, e as rol adekuat mbrojtés pér viktimat nga autorét e késaj forme té
krimit. Mu pér kété arsye, ndoshta, edhe éshté krejtésisht i arsyeshém mosbesimi i
viktimave né efikasitetin e trajtimit té késaj forme té krimit nga ana e organeve té
hetuesisé.

Prandaj, konsiderojmé se né té ardhmen duhet té parashihen dénime mé té ashpra
pér autorét e kétyre veprave penale, si dhe té béhet korrigjim né KP, me géllim té
zbatimit té detyrueshém té masés sé pérmendur né nenin 56 paragrafi 1, pika 3 né té
gjitha rastet kur éshté pércaktuar dénimi me kusht pér veprat penale t& dhunés  né
familje. Gjithashtu, konsiderojmé se duhet té parashihen sanksione shtesé qé do
té shqgiptoheshin detyrimisht né kombinim me dénimet. Né kété drejtim, konsiderojmé
se duhet té vendoset njé korrelacion midis masave té parapara né Ligjin pér
Parandalimin, Pengimin dhe Mbrojtjen nga Dhuna né Familje dhe dénimeve té
parapara né KP, si dhe me dispozitat e LPP-sé gé kané té béjné me mbrojtjen
procedurale dhe jashté procedurale té viktimave. Né kété ményré, disa nga kéto masa
té parapara né Ligjin e vecanté pér Parandalimin, Pengimin dhe Mbrojtjen nga Dhuna
né Familje do té zbatoheshin edhe gjaté procedurés penale dhe/ose pas shqiptimit dhe
bérjes sé plotfugishme té sanksionit penal. Pérmes késaj, besojmé se do té€ zmadhohej
hapésira manovruese e organeve té hetuesisé pér t’u ofruar mbrojtje adekuate
viktimave té kétyre veprave penale, ndérsa autoréve do t’u pércaktohej njé sanksion
mé adekuat, gjé gé né té ardhmen do té mund té ndikonte né risocializimin e tyre.
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[l 3. PROFILI | AUTORIT/VIKTIMES

Gjaté analizés sé té dhénave, né shkallén e Likertit prej 1 deri né 5 pér matjen e
perceptimit té anésisé né aspekt té gjinisé sé té akuzuarit dhe/ose viktimés nga ana
e gjyqtaréve, prokuroréve ose avokatéve mbrojtés, né shumicén e rasteve vézhguesit
tané kané pasur bindje té forté se gjinia e té akuzuarit ose e viktimés sé veprés penale
nuk ka pasur asnjé ndikim mbi subjektet e procedurave penale gjaté marrjes sé
vendimit nga ana e tyre. Né kété drejtim, vérehet garté se né asnjé rast nuk éshté
regjistruar ekstremi negativ i shkallés 5 (i anshém) nga shkalla e anésisé, ndérsa
shumica e pérgjigjeve jané me 1 (aspak i anshém) dhe nga disa pérgjigje me 2
(pérgjithésisht i paanshém), dhe ka pasur vetém njé rast me 4 (pérgjithésisht i anshém)
né lidhje me anésiné e gjykatésit ndaj viktimés sé veprés penale. Njé anési e tillé né
kété rast té vetém as gé ka nevojé té interpretohet si gjé negative, pér arsyen e thjeshté
se né rastin konkret kjo mund té keté gené e arsyeshme sepse, duke i pasur parasysh
rrethanat konkrete té I€ndés, gjykata mund té keté edhe simpati té caktuara ose empati
ndaj viktimés, me até gé, duke simpatizuar me té dhe duke pasur njé anési té caktuar,
mund t’i mbrojé mé miré té drejtat e saj.

Né kété drejtim, duke i analizuar té dhénat pér gjininé e subjekteve té tjera né
procedurén penale, gjegjésisht duke e analizuar gjininé e prokurorit publik, avokatit
mbrojtés dhe té gjykatésit, mund té konstatojmé se né procedurat gé zhvillohen pér
veprat e kryera penale té dhunés né familje nuk mund té sjellim ndonjé konkluzion
né lidhje me ndikimin negativ té gjinisé sé subjekteve té pérfshira né procedurén
penale né rezultatin e saj, e as gé kemi ndonjé favorizim té ndonjérés nga gjinité né
aspekt té pjesémarrjes né kéto procedura penale. Nga ana tjetér, ky pérfundim éshté
plotésisht i arsyeshém duke marré parasysh faktin se procedurat mbi kéto vepra
penale jané pjesé e té gjitha procedurave penale pér té cilat vlen parimi i ndarjes sé
rastésishme té Iéndéve ndérmjet gjyqtaréve né gjykata, si dhe né prokurorité publike,
né pérputhje me sistematizimin e brendshém té punés né prokurorité publike, dhe
pér rrjedhojé nuk kemi zbuluar ndonjé preferencé né lidhje me gjininé e subjekteve
té pérfshira né kéto procedura né gjykata.

Né lidhje me profilin social té autoréve dhe té viktimave, nga té dhénat e
mbledhura nga vézhguesit tané, mund té pérfundojmé se nuk éshté konstatuar asnjé
devijim né raport me té dhénat e njohura deri mé tani. Késhtu, konfirmohet fakti se
autorét e dhunés né familje nuk kané njé moshé té caktuar, dhe né pérputhje me kété
edhe té dhénat nga vézhguesit tané tregojné se kemi njé larmi té ploté né aspekt té
strukturés sé moshés sé autoréve té veprave penale gé lidhen me dhunén né familje.
Pérkatésisht, i akuzuari mé i vjetér pér kéto vepra penale ka lindur né vitin 1957,
ndérsa mé i riu ka lindur né vitin 1994. Pér nga pérkatésia etnike, dominojné
magedonasit, me arsim té mesém dhe né shumicén e rasteve ata jetojné né mjedise
urbane, gjegjésisht né gytete, nuk jané té dénuar mé paré dhe i kané avokatét e tyre.
Me kété rast, nga gjithsej 47 seanca té vézhguara né 35 léndé, mund té pérfundojmé
se autorét jané kryesisht burra, gjegjésisht 33 té akuzuar, ndérsa vetém 4 jané gra.

Pér sa i pérket karakteristikave té viktimave, gjithashtu mund té konstatojmé se
nuk kemi ndonjé kategori té caktuar t& moshés sé viktimave, gjegjésisht viktima mé e
vjetér ka lindur né vitin 1956, ndérsa viktima mé e re ka lindur né vitin 2000. Viktimat
jané kryesisht gra, gjegjésisht 28, ndérsa burra jané vetém 9. Shumica e viktimave
jetojné né gytet, té gjithé kané shtetési té Magedonisé sé Veriut, pér nga pérkatésia
etnike jané kryesisht magedonas, njé e pesta jané romé dhe vetém 5% jané
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shgiptaré. Eshté interesante gé shumé pak nga viktimat gjaté procedurés e ushtrojné
té drejtén pér té pasur shogérues, ndérsa vetém gjysma e tyre kané mbrojtés.

Me kété rast, 8shté interesant fakti se, pér dallim nga autorét e dhunés né familje,
ku vetém 10 pérqind jané gra dhe 90 pérgind jané burra, viktimat meshkuj jané pak
mbi 25 pérqgind, ndérsa graté jané pothuajse 75 pérgind. Kjo shpérndarje gjinore
midis burrave dhe grave si autoré té veprave penale té& dhunés né familje dhe viktima
té dhunés né familje, e nxjerr pérfundimin se dhuna né familje nuk éshté vetém njé
fenomen ndérmjet gjinive brenda bashkésisé martesore ose jashtémartesore.
Késhtu, viktimat shpesh heré jané brenda bashkésisé familjare, me ¢’rast burrat kané
mé shumeé kurajé se sa graté ta raportojné kété formeé té krimit te organet e hetuesisé
né rastet kur jané viktima. Nga kjo del dhe pérfundimi se nevojitet ndérgjegjésim i
métutjeshém i publikut pér llojin e dhunés né familje, si dhe sensibilizim pér ményrat
e raportimit té tij, si bazé pér reagim té organizuar té&€ métutjeshém té sistemit té
drejtésisé penale.

Duke e analizuar raportin midis viktimés dhe autorit té kétyre veprave penale
mund té konstatojmé se mé sé shpeshti béhet fjalé pér dhuné té kryer nga
bashkéshortét né njé bashkésie aktuale martesore ose jashtémartesore, e pastaj
kemi gjysmé mé pak dhuné nga njé ish-bashkéshort/e ose partner/e né bashkési
jashtémartesore. Né raste mé té rralla, gjegjésisht né vetém 5 raste éshté regjistruar
dhuné nga anétarét e afért té familjes, gjegjésisht nga véllai i bashkéshortit/es né
bashkési martesore ose jashtémartesore né 4 raste ose prindi i bashkéshortit ose i
partnerit jashtémartesor né njé rast.

Pér sa i pérket nivelit té arsimit té autorit dhe té viktimés sé dhunés né familje,
nga té dhénat e mbledhura mund té pérfundojmé se personat me arsim té larté nuk
jané as autoré e as viktima té késaj forme té krimit, té paktén kéto jané té dhénat e
regjistruara né procedurat e vézhguara gjygésore. Kuptohet, gjithsesi nuk mund té
nxjerrim njé pérfundim té besueshém se a ka niveli i arsimit ndonjé ndikim né
kryerjen e késaj forme té krimit, sepse, si¢c kemi theksuar mé lart, kemi njé numér
té larté “t€ zymt&” né€ zbulimin e késaj forme té krimit, e gjithashtu duke i marré
parasysh edhe analizat e kryera né nivel ndérkombétar, té cilat tregojné se nuk ka
lidhje midis nivelit té arsimit dhe dhunés né familje.*®

Né lidhje me formimin e profilin psiko-social té autorit té dhunés né familje,
fillimisht té statusit té tij shoqéror dhe financiar, pér fat té keq, té dhénat nga
procedurat gjygésore nuk na ndihmojné shumé sepse gjaté analizés sé rrethanave
personale dhe financiare qofté té té akuzuarit ose té viktimés né procedurat gjygésore,
gjykatat i shénojné vetém té dhénat e llojit: “’ka ose nuk ka proné” ose se béhet fjalé
pér person “me proné€” ose “pa proné”. Fatkeqésisht, kéto té dhéna nuk na japin njé
pasqyré té miréfillté té kushteve sociale, si té té akuzuarve ashtu edhe té viktimave,
té cilat, nga ana tjetér, jané té réndésishme pér pércaktimin e drejté té faktoréve té
rrezikut t& dhunés né familje. Kjo do té thoté, se nga kéto té dhéna nuk mund té
konstatojmé me siguri se andikon dhe si ndikon pasuria né kryerjen e veprave penale
té dhunés né familje, si dhe né ¢faré ményre prona u ndihmon viktimave té dhunés
né familje gé mé lehté t’i pérballojné pasojat e saj. Pérvecg késaj, pérkundér faktit se
ndikimi i pasurisé éshté njé ndryshore mjaft e réndésishme né trajtimin e dhunés né
familje, edhe até jo vetém si faktor pér fillimin e dhunés né familje, por edhe si faktor
pér t’u pérballé me leht€ me pasojat né€ rastet kur i akuzuari pér kryerjen e veprés

13 Shih: Levi M., Maguire M. dhe Brookman F., op. cit fage 711 etj.
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penale té dhunés né familje éshté dénuar. Kjo do té thoté se mungesa e mjeteve
financiare éshté njé faktor shumeé i réndésishém né pérséritjen e veprave penale
té dhunés né familje ose ndikon né vendimin e viktimés pér ta raportuar kryesin e
kétyre veprave penale tek organet e hetuesisé. Kjo pér arsyen e thjeshté se né kéto
raste viktimat varen nga dhunuesi dhe né mungesé té tij nuk mund té vazhdojné té
funksionojnénormalisht, gjegjésisht nuk kané pronénetyre, késhtu gé né kushte té
prishjes sé martesés ose té papunésisé, ato né té vérteté varen nga mjetet financiare
té bashkéshortitdhunues.*

Nése gjykatat do té kishin njé informaté té garté pér kéto ndryshore né té
ardhmen, ato do té kishin argumente té fugishme pér té ndérmarré hapa vendimtaré
pér ta pérmirésuar gjendjen financiare té viktimave té dhunés né familje, dhe
pérmes programeve té ndryshme nga shteti ose nga sektori i OJQ-ve do t&€ mund té
zhvilloheshinhaparealé pért’undihmuar viktimave, sipérshembull, zbatimiadekuat
idispozitavetéLigjitpérParandalimin,Pengimindhe MbrojtjenngaDhunanéFamilje
pérmes mundésive té parapara pér t’i ndihmuar viktimat nga Agjencia pér punésim
dhe/ose rikualifikimin dhe/ose shfrytézimin e arsyeve té posagme pér dhénien e
ndihmés sociale pér kéto viktima ose futjen e programeve té vecanta pér ndihmé dhe
mbéshtetje nga shteti dhe sektori i OJQ-ve pér integrimin mé té lehté té viktimave té
dhunés né familje né shogéri. Né kété drejtim, pérséri mund ta pérmendim Ligjin pér
Parandalimin, Pengimin dhe Mbrojtjen nga Dhunané Familje, ku, pérkundér faktit se
jané paraparé njé numér i masave té lartpérmendura, konsiderojmé se ato nuk jané
apostrofuar né ményré adekuate né rastet gjaté ose pas pérfundimit té procedurave
penale qé zhvillohen pér veprat e kryera penale té dhunés né familje. Mu pér kété
arsye, konsiderojmé se ky ligj duhet té riformulohet, né kuptim té harmonizimit mé
té madh me LPP-né dhe KP-ng, gjé qé né masé té€ madhe do ta pérmirésonte situatén
e viktimave té dhunés né familje, si dhe té zgjerohet diapazoni i kétij ligji pér t’i
pérfshiré edhe viktimat e dhunés me bazé gjinore.

Fatkegésisht, né procedurat gjygésore pak vémendje u kushtohet sémundjeve té
vareésisé si burim i krimit té dhunés né familje. Késhtu, nga té dhénat e mbledhura
mund té pérfundojmé se gjykata si prové e ka pasur ekspertizén vetém né 3 nga
gjithsej 35 raste, dhe vetém né njé rast pérvecg aktgjykimit, gjykata ka shqiptuar edhe
masé shtesé té trajtimit té detyrueshém psikiatrik né liri. Me kété rast, nuk mund
té jemi té sigurt deri né fund se a béhet fjalé pér ekspertizé té vetédijes sé personit
té akuzuar apo kemi edhe analizé té ekzistimit ose mosekzistimit té€ semundjeve té
varésisé. Po ashtu, nuk pérjashtohet mundésia qé né kéto raste ekspertiza té jeté
béré edhe pér Iéndimet fizike ose psikike té viktimave, gjé g€, nga ana tjetér, nuk ka
asnjé lidhje me ekspertizén e gjendjes sé té akuzuarit né aspekt té (mos) ekzistimit té
sémundjeve té varésisé te i akuzuari si shkak i dhunés né familje.

Konsiderojmé se né té ardhmen gjykatat duhet t’i kushtojné mé shumé vémendje
gjendjes psikofizike té té akuzuarve né aspekt té zbulimit té shkageve té dhunés né
familje, dhe né vecanti pér ta konstatuar praniné e sémundjeve té varésisé, si njé
faktor motivues pér kryerjen e veprave penale té dhunés né familje. Né kété ményrg,
né té ardhmen, nése gjykatat do té kishin njohuri pér praniné e ndonjérés prej kétyre
sémundjeve, ndoshta pérmes modifikimeve té aktgjykimit, pérvec dénimit, do té
shqgiptonin edhe masasigurie gé do té mund té kontribuonin pér individualizim mé té

14 Té dhéna mjaft té vlefshme pér kété céshtje mund té gjenden né Sondazhin e drejtuar nga OSBE-ja pér dhunén ndaj grave:
Magedonia e Veriut, 2019, gjendet né: https://www.osce.org/secretariat/419264
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miré té sanksionit ndaj autoréve té kétyre veprave penale, e me kété jo vetém gé do té
ndihmoheshin kéta persona té mos e pérsérisin krimin né té ardhmen, por gjithashtu
doté dérgohejedhe njé sinjal dhe mesazh i qarté pér publikun se gjykata me té vérteté
kujdeset pér interesat e drejtésisé si té viktimave ashtu edhe té familjeve té tyre, gjé
gé, ndoshta, né té ardhmen do ta inkurajonte njé numér mé té madhe té viktimave té
dhunés né familje ta raportojné kété lloj té krimit tek organet kompetente.

P&r mé tepér, té dhénat tona i konfirmojné gjetjet e méparshme se dhuna né familje
éshté mé e dukshme dhe perceptohet mé shumé né zonat urbane, ku bashkéshortét
jané, né njé faré ményre, mé té mévetésishém dhe mé té pavarur nga ndikimet e
mjedisit dhe rrethanat gé paragiten né bashkésité mé t€ médha familjare, pér dallim
nga zonat rurale ku kéto rrethana jané mé té theksuara. Me kété rast, té njéjtat
argumente do té vlenin edhe pér bashkésité e tjera etnike gé jetojné né territorin e
Republikés sé Magedonisé sé Veriut®, gjegjésisht, ndikimi i marrédhénieve joformale,
si dhe sjellja e mésuar e pjesétaréve té kétyre bashkésive, e po ashtu edhe besimi né
sistemin e drejtésisé nga njéra ané dhe trajtimi gé e kané kéto bashkési nga sistemi,
ndikojné shumeé sa i pérket raportimit té késaj forme té krimit.

Né fund, pérmes hartézimit té kétillé adekuat té krimit t€ dhunés duke i
shfrytézuar té dhénat e gjykatave, mund té fitohen té dhéna relevante zyrtare pér
fenomenologjiné e késaj forme té krimit, me ¢’rast do té mund té dimensionohej né
ményré té adekuate edhe reagimi i shogérisé sé organizuar. Pér shembull, né zonat
rurale kjo do té mund té béhej duke u kushtuar vémendje mé té madhe viktimave
duke hapur zyra speciale pér t’i ndihmuar viktimat e késaj forme té krimit dhe/ose
duke i sensibilizuar dhe duke i trajnuar né ményré shtesé pjesétarét e policisé pér
kontaktin e paré me viktimat e dhunés né familje, né kushte kur ato do té kishin
guxim dhe do ta raportonin rastin tek organet kompetente.

15 N& kété drejtim, shihni vérejtjet e Analizés s& OSBE-sé mbi perceptimet e ndryshme té dhunés né familje nga bashkésité si né
zonat rurale ashtu edhe né ato urbane. Po aty, fq. 55 etj.
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Il 4 MBROJTJAE TE DREJTAVE TE PROCESIT

Sa i pérket mbrojtjes dhe respektimit té té drejtave té procesit té personave té
akuzuar gjaté seancave té vézhguara, mund té pérfundojmé se, gjaté gjykimeve té
rasteve té dhunés né familje, nuk ka cilési mé té madhe ose mé té vogél sai pérket
mbrojtjes sé té drejtave té personave té akuzuar gjaté gjykimeve pér krim té
organizuarosetéashtuquajturinkrimizakonshém,iciliderimétaniéshtévézhguar
nga Koalicioni “Té& gjithé pér gjykim té drejté™.

Barazia e arméve, e drejta e mbrojtjes dhe gasja né mbrojtés.

Barazia e arméve si njé nga elementet e njé procedure té drejté, nga vézhguesit
u vlerésua pérmes mundésive té procesit té paléve pér té propozuar prova, si dhe
pérmes efikasitetit té pérdorimit té rregullave té procesit pér t’i kundérshtuar provat
e palés kundérshtare gjaté shqyrtimit kryesor. Késhtu, gjaté procedurés sé provave,
vézhguesit tané nuk konstatuan asnjé problem sa i pérket mundésisé sé mbrojtjes pér
té propozuar prova, si dhe mospérputhje sa i pérket mundésisé pér kundérshtimin e
provave té propozuara nga palét kundérshtare.

Si mjete déshmuese u pérdorén mijetet tradicionale déshmuese, gjegjésisht
déshmité e té akuzuarit dhe té démtuarit, déshmité e déshmitaréve, ekspertéve dhe
provat materiale. Me kété rast, vézhguesit tané nuk kané konstatuar kufizim té té
drejtés sé té akuzuarit pér t’u marré né pyetje né shqyrtimin kryesor, e as kufizim té
té drejtés sé tij pér t’u parashtruar pyetje déshmitaréve té prokurorisé gjaté marrjes
né pyetje né ményreé té kryqézuar.

Megjithaté, vézhguesit tané pérséri e kané véné re praktikén e gjykatés gé né fund
té déshmisé sé té akuzuarit t&é ndérhyjé dhe té parashtrojé pyetje pér ta qartésuar
déshminé e dhéné.*® Konsiderojmé se kjo proceduré e ndérhyrjes sé gjykatés pas
marrjes né pyetje sé té akuzuarit né ményré té krygézuar duhet té eliminohet pér
arsyen e thjeshté se nuk éshté né frymén e procedurés penale, e as nuk éshté
rregulluar si¢c duhet né LPP. Né fakt, duke pasur parasysh faktin se i akuzuari éshté
i mbrojtur me parimin e supozimit té pafajésisé dhe barra e provés sé fajit té tij bie
mbi prokurorin, nése i akuzuari vendos té japé déshmi, atéheré marrja né pyetje né
meényré té krygézuar nuk mund dhe nuk duhet té shkojé pértej kufijve té déshmisé sé
tij té dhéné gjaté marrjes sé drejtpérdrejté né pyetje. Kjo do té thoté se, nése gjykata
do té merrej me gartésimin, do té duhej té qartésonte vetém pér aspekte té déshmisé
sé dhéné gjaté marrjes sé drejtpérdrejté né pyetje, por me kété vihet né piképyetje
roli i prokurorit gjaté marrjes né pyetje né ményré té krygézuar. Kjo ndérhyrje nga
gjykata, lehté mund ta kthejé té akuzuarin né déshmitar, e kjo, né kushte kur ende
nuk jané nxjerré provat e tjera, mund té nénkuptojé edhe detyrim té té akuzuarit pér
pranim té fajit nga ana e gjykatés. Kjo aqg mé tepér pér shkak se ndérhyrja e gjykatés
pas pérfundimit t&é marrjes né pyetje né ményré té krygézuar té déshmitaréve, né
teori edhe ashtu éshté njé céshtje problematike, pér arsyen e thjeshté se pérmes kétij
veprimi té gjykatés mund té prishet rrjedha e teorisé sé rastit sé mbrojtjes dhe té
aktakuzés, me ¢ka, né té vérteté, mund té démtohet edhe veté rrjedha e procedurés sé
provave. Megjithaté, fatkeqésisht, éshté e garté se ky veprim i gjykatés né procedurat

16 Kjo praktiké éshté vérejtur edhe né raportin e vitit té kaluar té Koalicionit pér gjykim té drejté, shih mé shumé: Misoski B.,
Avramovski D., Petrovska N., Analiza e té dhénave nga procedurat e vézhguara gjygésore né vitin 2018, Koalicioni ,,Té gjithé pér
gjykim té drejté“, Shkup, Misioni i OSBE-sé - Shkup, 2018
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tona gjyqgésore éshté rezultat i mosgatishmérisé sé paléve pér té parashtruar pyetje
adekuate gjaté marrjes sé drejtpérdrejté dhe té krygézuar né pyetje, éshté i frymézuar
nga mbrojtja e sé vértetés dhe té sé drejtés, gjé qé aludon né nevojén pér angazhim
shtesé, trajnime shtesé dhe ngritje té standardeve profesionale té paléve (mbrojtésve
dhe prokuroréve) gjaté pérgatitjes pér t’i marré déshmité e déshmitaréve.

Nga ana tjetér, gjaté déshmimit té té démtuarit, vézhguesit tané nuk kané
konstatuar se gjykata nuk ka pasur nevojé pér t’i marré né pyetje viktimat me ané té
masave té posagcme té procesit pér mbrojtjen e viktimave, pasi né asnjé rast viktimat
nuk e kané kérkuar kété, pavarésisht nga fakti se né njé seancé ata kané zbuluar
presion suptil mbiviktimén.

Viktimat, gjithashtu, asnjéheré nuk kérkuan gé i akuzuari té largohej nga salla e
gjyqit derisa ishin duke dhéné deklaraté, e as gé refuzuan té déshmojné né praniné
e tij. Kjo do té thoté se, nése viktimat tashmé kané marré guximin gé ta raportojné
veprén e dhunés né familje, ato ndjehen mjaft t¢ mbrojtura nga ana e organeve té
procedurés penale, dhe pér kété arsye nuk kané nevojé pér masa shtesé té mbrojtjes
sé procesit dhe/ose jashté procesit.

Sa i pérket té drejtés pér avokat mbrojtés, mund té pérfundojmé se vézhguesit
né asnjé rast nuk kané vérejtur ndonjé shkelje té té drejtave té té akuzuarve, e as té
akuzuarit nuk kané kundérshtuar né lidhje me kohén e pérgatitjes sé mbrojtjes ose
parimin e supozimit té pafajésisé sé té akuzuarit.

Mund té pérfundojmé se, né krahasim me raportet e vitit té kaluar té Koalicionit”
mbi vézhgimet e realizuara té procedurave gjygésore né Republikén e Magedonisé
sé Veriut, respektimiité drejtés pér mbrojtje dheité drejtés pér mbrojtje efikase
né procedurat gé zhvillohen pér veprat penale té dhunés né familje &shté plotésisht
i garantuar nga gjykatat. Kjo do té thoté se, né lIéndét e vézhguara, vézhguesit tané
nuk kané vérejtur asnjé shkelje té kétyre té drejtave. Nga ana tjetér, né krahasim me
raportet e vitit té kaluar, kété vit éshté analizuar njé mostér dukshém meé e vogél dhe
mé e fokusuar, pormegjithaté, shikuarngakéndvéshtrimi metodologjik, pérfundimet
jané relevante pasi gé béhet fjalé pér analizé té té gjitha Iéndéve gjygésore qé kané
gené aktive né kohén e vézhgimit.

Njé mospérputhje e vogél éshté vérejtur sa i pérket mosdhénies sé késhillés pér
té drejtén e ndihmés juridike falas, edhe até né 8 raste té vézhguara, por duke i
pasur parasysh garancité e procesit pér mbrojtje té detyrueshme dhe mbrojtje sipas
detyrés zyrtare qé parashihen né LPP, té cilat jané respektuar plotésisht né rastet e
vézhguara, nuk mund té konstatojmé se ka pasur njé shkelje mé té madhe té té
drejtave té té akuzuarit me praktikén e mosdhénies sé késhillés pér té drejtén e
ndihmés juridike falas. Megjithaté, duke pasur parasysh profilin e personave té
akuzuar, konsiderojmé se né té ardhmen gjykata duhet t’i kushtojé mé shumé
vémendje dhénies sé késhillés sé qarté pér té akuzuarit sa i pérket kushteve té ofrimit
té ndihmés juridike falas, para sé gjithash duke i marré parasysh pérfitimet nga njé
avokat mbrojtés gjaté procedurés penale dhe ndikimit té avokatit mbrojtés pér njé
mbrojtje efikase, kryesisht duke i marré parasysh specifikat e rregullimit ligjor dhe
konceptual té proceduréspenale.

17 Shih: Misoski B., Avramovski D., Petrovska N., Analiza e t& dhénave nga procedurat e vézhguara gjygésore né vitin 2018,
Koalicioni ,,T¢ gjithé pér gjykim té drejté, Shkup, Misioni i OSBE-sé - Shkup, 2018
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Supozimi i pafajésisé, gjykata e pavarur dhe e paanshme, gjykimi brenda njé kohe té
arsyeshme dhe gjykimipublik.

Ngatédhénate mbledhura, mundté pérfundojmé se gjaté vézhgimitté procedurave
qgézhvillohen pérvepratekryerapenaleté dhunésnéfamilje, vézhguesite Koalicionit
nuk kané vérejtur ndonjé mospérputhje né respektimin e parimit té supozimit té
pafajésisé pér té akuzuarit nga ana e gjykatave, e as qé kané vérejtur ndonjé veprim
té gjykatés né kuptim té formimit paraprak t&€ mendimit né lidhje me rezultatin
pérfundimtar té procedurés.

Fatkeqgésisht, ende ekziston praktika e komunikimit joadekuat ex-parte midis
gjykatés dhe paléve, gjé qé, duke i pasur parasysh edhe vérejtjet e raporteve té vitit té
kaluar té Koalicionit, e shtron nevojén pér trajtim té métutjeshém té késaj ¢céshtjeje
né praktikén gjyqgésore. Né fakt, pérkundér numrit shumeé té vogél té seancave té
vézhguara, madje né 3 seanca vézhguesit e vuné re njé formé té kétillé joadekuate
té komunikimit ndérmjet subjekteve né proceduré penale. Prandaj, rekomandojmé
gé né té ardhmen kjo formé e komunikimit té pérfshihet si pjesé e kalendarit té
trajnimeve té detyrueshme gé do t’i realizojé Akademia pér gjyqtaré dhe prokurorg,
duke u ofruar gjyqtaréve dhe prokuroréve trajnime shtesé pér parandalimin dhe
eliminimin e komunikimit ex-parte me palét.

Me kété rast, vézhguesit tané nuk vuné re se éshté parashtruar ndonjé kérkesé
pér pérjashtimin e gjykatés dhe as nuk kané vérejtur ndonjé formeé té sjelljes sé
papérshtatshme oseté njéanshmeté gjykatés ndajndonjérés ngapalét, mbicfarédo
baze. Né dy raste éshté vérejtur se gjykata nuk ka pasur kujdes té té mjaftueshém
gjaté seancéskryesore.

Nga ana tjetér, duke marré parasysh mostrén dhe periudhén kohore té vézhgimit,
nuk mund té vlerésojmé me siguri se te kjo formé e veprave penale a kemi efikasitet
adekuat kohé té gjykatave. Njé pasqyré té pjesshme se te ky lloj i krimit nuk kemi
probleme madhore procedurale né aspekt té afateve kohore mund té na japin disa
Iéndé gé jané zgjidhur né njé ose dy seanca gjygésore, si dhe fakti se né mesin e
Iéndéve té vézhguara nuk ka Iéndé mé té vjetra se nga viti 2018. Ky konstatim, nga
ana tjetér, nuk e gjeneron automatikisht pérfundimin se pér kéto vepra penale nuk
ka shkelje té té drejtés pér gjykim brenda njé afati té arsyeshém kohor, pasi gé béhet
fjalé pér njé té drejté vértet komplekse, mbrojtja e sé cilés, sipas té drejtés zakonore
té KEDNJ-sé*® llogaritet nga fillimi i procedurés penale, e jo nga fillimi i gjykimit,
qé do té thoté se né aspekt kohor éshté shumé mé e gjeré se sa diapazoni i vézhgimit
toné i procedurave gjygésore. Kjo do té thoté se vlerésimi i arsyeshmérisé sé
kohézgjatjes sé proceseve gjygésorr varet nga njé vlerésim gjithépérfshirés idisa
faktoréve sic jané kompleksiteti i 1éndés, sjellja e paléve dhe e gjykatés, si dhe
kohézgjatja e pérgjithshme e procedurés nga fillimi deri né fund.

Néfund, pérsaipérketgjykimit publik, nuk mund té vérejmé specifikaté caktuara
nga té dhénat e marra pér kété formeé té veprave penale né krahasim me specifikat
e veprave té tjera penale té vézhguara nga ana e Koalicionit. Késhtu, nga té gjitha
Iéndét e vézhguara, publiku ishte pérjashtuar vetém né njé seancé, me ¢’rast gjyqtari
kishte sjellé njé vendim té arsyetuar si duhet. Kjo do té thoté se pérkundér formés
specifike té krimit, dhe vecanérisht duke i marré parasysh karakteristikat e viktimés
né kéto raste, mund té konstatojmé edhe njé heré se, né rastet kur publiku ishte

18 Shih vérejtjet koncize te: Stojkovska Zafirovska L, Aleksov Zh. dhe Goxho A., Raporti i paré kombétar nga Matrica e treguesve
pér matjen e performancés dhe reformave né gjyqgési, Qendra pér Hulumtime dhe Analiza Juridike, Shkup, 2019, fq. 31.
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pérjashtuar né interes té té akuzuarit, viktimés ose déshmitarit, né bazé té nenit 354
té LPP-sé, pér viktimat éshté mé e réndésishme qé té jené té hapur dhe t’i zgjidhin
problemet, sesa ta mbrojné privatésiné e tyre dhe rrethanat personale dhe familjare.
Kjo mund té interpretohet né até ményré gé zhvillimi publik i procedurés penale
dhe “hapja” e pérgjithshme e rrethanave personale dhe familjare ndaj organeve té
ndjekjes penale-ligjore, pér viktimat mé té réndésishme dhe mé shumé ndikim kané
vetém né fillim, edhe até madje para fillimit té procedurés penale, duke u paraqitur
si faktor demotivues pér raportimin e veprés penale né polici ose né prokuroriné
publike ose né gendrate OJQ-ve géindihmojné viktimate dhunésné familje. Ndérsa,
sipas té dhénave, e po ashtu edhe né krahasim me procedurat e tjera té vézhguara
penale, mund té konstatojmé se né rrjedhén e mévonshme té procedurés penale
nuk ka ndonjé trend rrités té kérkesave pér pérjashtimin e publikut nga shqyrtimi
kryesor.

Késhillat pér té drejtat

Nga rastet e analizuara, mund té pérfundojmé se ende ekziston praktika te disa
gjyqtaré qé késhillat pér té drejtat e té akuzuarit té komunikohen vetém pérmes
leximit té tyre, pa ua sgaruar ato né detaje té akuzuarve. Né fakt, kjo praktiké éshté
vérejtur né 5 raste, ose né rreth 10 pérgind té seancave té vézhguara. Fatkegésisht,
madje edhe né njé numér kaq té vogél té seancave té vézhguara, né njé rast té
akuzuarit aspak nuk i jané dhéné késhillat pér té drejtat gé i takojné, ndérsa né 4
raste vézhguesit tané konstatuan se i akuzuari aspak nuk e ka kuptuar se pse ishte
akuzuar dhe cilat ishin té drejtat e tij.

Neé lidhje me kété, konsiderojmé se éshté e nevojshme té riaktualizohet réndésia e
késhillave pér té drejtat e té akuzuarit si pjesé e dalluar e veprimit té drejté té gjykatés
gjaté procedurés penale, dhe sinjé pjesé me réndési té vecanté pér shfrytézimin efikas
té garancive procesit gjaté procedurés nga ana e té akuzuarit. Mu pér kété arsye,
konsiderojmé se gjykatat duhet té ¢rrénjosin praktikén e pérmendjes sé thjeshté té
té drejtave té té akuzuarve, dhe pérkundrazi, gjithmoné t’i kushtojné hapésiré dhe
vémendje té mjaftueshme shpjegimit té hollésishém té kétyre té drejtave pér té
akuzuarit. Aqg mé tepér kur dihet se kéto késhilla pér gézimin efektiv té té drejtave
té procesit dhe garancité pér té akuzuarit jané vecanérisht té réndésishme né rastet
kur té akuzuarit akuzohen pér heré té paré, gjegjésisht nuk jané recidivisté. Kjo
pér arsyen e thjeshté se né kété rast ata pérballen pér heré té paré me sistemin e
drejtésisé penale dhe pikérisht nga késhilla pér té drejtat e tyre nga ana e gjykatés,
né masé té€ madhe varet se né ¢faré shkalle dhe si do t’i ushtrojné té€ drejtat e tyre
té procesit gqé jané té garantuara me ligj, si parakusht pér ta vlerésuar procedurén
gjyqésore si korrekte dhe té drejté.

Ngatédhénate mbledhura, pér fatté keq, éshté i qarté edhe trendi i mosshfrytézimit
té mundésisé ngaanae gjykatave pérté dhéné késhillé edhe pér té drejtate procesit
dhe garancité, si pér té démtuarit ashtu edhe pér viktimat gjaté procedurés
penale. Kété praktiké vézhguesit tané e kané véné re né 5 raste.

N¢é fakt, konsiderojmé se gjykata detyrimisht duhet t’i kushtojé vémendje t&
drejtave té procesit té palés sé démtuar pérmes pjesémarrjes sé tij né procedurén
penale, gjé gé do té ndihmonte né masé té madhe pér ta mbrojtur interesin e tij.
Kjo éshté vecanérisht e réndésishme duke pasur parasysh specifikén e veprave té
vézhguara penale, késhtu qé pérmes kétij veprimi gjykata mund ta forcojé ose ta
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shkatérrojé né masé té madhe perceptimin e publikut pér efikasitetin e ndjekjes
penale té autoréve té veprave penale té dhunés, gjé paragetnjé kusht té¢ domosdoshém
pér rritjen e pérqgindjes sé Iéndéve té procesuara té dhunés né familje para gjykatave.
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[l 5. PRANIMI | FAJIT

Né teori, dhuna né familje konsiderohet si njé nga faktorét gé kané ndikim
ambivalent né zbatimin e procedurés pér arritje t& marréveshjes pér llojin dhe
lartésiné e sanksionit penal me té akuzuarin. Kjo natyré ambivalente mund té shihet
né faktin se né disa vepra penale té lidhura me dhunén né familje, viktimat mund
té motivohen pér ta pérshpejtuar pérfundimin e procedurés penale, vecanérisht né
rastet kur béhet fjalé pér vepra penale té vrasjes né afekt ose vepra penale kundér
lirisé gjinore dhe moralit gjinor.’* Né kéto raste, viktimat, zakonisht, jané té
interesuarata pérfundojné procedurén penale sa mé shpejt, duke iu shmangur késhtu
edhe viktimizimit sekondar.? Si njé faktor stimulues shtesé pér zgjidhjen e shpejté
té Iéndéve mund té jeté edhe publiciteti negativ shogéror dhe/ose stigmatizimi i
viktimés, gé mund té ndodhé nése do té zhvillohej njé proceduré mé e gjaté, e rregullt
dhe publike, penale.

Antipodi, gjegjésisht ana kufizuese e zbatimit té procedurés pér marréveshje te
veprat penale gé karakterizohen me dhuné né familje, gjendet né faktin se kjo
proceduré, né disa raste, mund té perceptohet nga viktimat, si njé mjet pér t’iu
shmangur drejtésisé dhe/ose pér t’iu shmangur dénimit dhe trajtimit t€ merituar té
autorit té veprés penale, duke siguruar njé zgjidhje té shpejté té procedurés penale,
dénim relativisht mé té lehté, si dhe shmangie té publicitetit dhe dénimit publik té
autorit té veprés penale.? Pikérisht ky perceptim i viktimave e rrit edhe numrin “e
zymté” té krimit té dhunés né familje??, e shpesh kjo mund té jeté gjithashtu njé motiv
gé viktima té kryejé vepra penale si bashképunétor ose bashké-autor i sulmuesit té
tij.2

Duke i pasur parasysh kéto rrethana, sidhe ményrén nété cilén vézhgohen proceset
gjygésore, né analizén tong, pér fat té keq, nuk jemi né gjendje té pérgjigjemi se a
zbatohet dhe né ¢faré mase zbatohet marréveshja pér llojin dhe lartésiné e sanksionit
penal gjaté procedurésparaprake.

Pér dallim nga procedura pér marréveshje, pranimi i fajit gjaté shqyrtimit
kryesor, né pérgjithési, nuk mund t’i keté té njéjtat specifika sikurse procedura pér
marréveshje pér arsyen e thjeshté se pranimi i fajit gjaté shqyrtimit kryesor nuk
pérbén arsye pér zbatimin e procedurés pér marréveshje, por vetém pér ta shkurtuar
procedurén e provave.

Megjithaté, ndonjéheré edhe gjaté zbatimitté dispozitave té LPP-sé pér shkurtimin
e procedurés sé provave né rastet kur i akuzuari e ka pranuar fajin gjaté shqyrtimit
kryesor, te viktimat mund té paraqiten ndjenja té ngjashme pozitive ose negative. Né
fakt, viktimat ndonjéheré mund té mendojné se jané mashtruar nga gjykata sepse
gjaté shqyrtimit kryesor, né kushte kur i akuzuari e ka pranuar fajin, gjykata nuk i ka

19 Shih: Letourneau E.J., et al, The effects of Sex Offender registration and Notification on Judicial Decisions, Criminal Justice
Review, Vol. 35, No. 3, 2010 (295-317), fg. 310 etj.

20 Shih: Kozin A., Scrapbooking the Criminal Defence File, Crime and Media Culture, Vol. 4, 2008 (31-52), fq. 38.

21 Pér kété arsye ka edhe interes pér ta zbatuar procedurén pér marréveshje. Shih: Mirchandani R., “Hitting Is Not Manly”, Domestic
Violence Court and the Re-Imagination of the Patriarchal State, Gender and Society, Vol. 20, No. 6, 2006 (781-804) fq. 789.
22 Shih: Tapscott J. L., Hancoock M., Hoaken P.N. S., Severity and Frequency of Reactive and Instrumental Violent Offending,

Divergent Validity of Subtypes of Violence in an Adult Forensic Sample, Criminal justice and Behavior, VVol. 39, No. 2, 2012 (202-
219), fq. 204 etj.

23 Shih: Jones S., Partners in Crime: A Study of the Relationship Between Female Offenders and Their Co-defendants, Criminology
and Criminal Justice, Vol. 8, No. 2, 2008 (147-164), fq. 148 etj., si dhe 158 etj.
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nxjerré té gjitha provat kundér tij, me ¢’rast para gjykatés nuk jané paraqitur qartazi
té gjitha provat gé kané gené nédispozicion kundér tij. Kjo, né njé faré ményre, mund
té interpretohet si njé faktor kufizues pér rritjen e numrit té autoréve té raportuar,
pasi qé pérmes dispozitave té kétilla té procesit, viktimat mund té ndiejné se i
akuzuari “gjoja” ka marré trajtim mé té lehté nga gjykata. Kjo ndjenjé mund té jeté
edhe mé e theksuar nése merret parasysh edhe politika relativisht e ulét ndéshkuese
e gjykatave ndaj autoréve té kétyre veprave penale.

Dalje nga kjo situaté mund té jeté zgjidhja gé, né rastet kur kemi pranim té fajit
ngaiakuzuarigjaté shqgyrtimit kryesor, gjykata té mos e kufizojé nxjerrjen e provave,
veganérisht té atyre gé né masén mé té madhe e kané nxitur viktimén ta ngrejé zérin
e saj, pér ta raportuar veprén penale, dhe né kété ményré ta zbulojé sjelljen e té
akuzuarit.

Ngaté dhénat tona, i akuzuari e ka pranuar fajin pér veprén penale gjaté shqyrtimit
gjygésor né tre raste, dhe sipas vézhguesve tang, gjykata ka vlerésuar né ményreé té
duhur se pranimi i fajit a éshté béré me vetédije, vullnetarisht dhe e ka njoftuar né
ményré adekuate té akuzuarin pér pasojat e pranimit té fajit.

Ajo gé né njéfaré kuptimi i mbéshtet dyshimet e mésipérme sa i pérket zbatimit té
kétyre procedurave pér ta rritur efikasitetin gjygésor né rastet e dhunés né familje
éshté se né té tre rastet e vézhguara, gjykata si mbéshtetje pér pranimin e fajit nga
i pandehuri, si prové i ka nxjerré vetém té dhénat se autori ka gené i dénuar edhe
meé paré. Pothuajse né té gjitha raportet e méparshme kemi théné se kjo éshté njé
praktiké e kege.?

Mu pér kété arsye, konsiderojmé se né kushte kur éshté pranuar faji nga ana eté
akuzuarit, gjykata nuk duhet té béjé shkurtim té kétillé drastik té procedurés sé
provave, por né interes té publikut dhe té kénagjes sé interesave jo vetém té viktimeés,
por edhe pér shkak té parimit té parandalimit té pérgjithshém, konsiderojmé se éshté
e domosdoshme gé gjykata t’i nxjerré té gjitha ose té paktén shumicén e provave té
disponueshme gé jané shénuar né listén e prokurorisé. Aq mé tepér pér shkak se,
sipas té dhénave té marra pér kohézgjatjen e procedurés penale, me bindje relative
mund té konstatojmé se procedurat e vézhguara penale nuk zgjasin shumé dhe nuk
kané pérqgindje té larté té vonesés.

Duke e eliminuar praktikén e gjykatés pér shkurtim drastik té provave gé nxirren
gjaté procedurés sé provave né kushte kur i akuzuari e ka pranuar fajin, viktimat do
té fitonin besim né sistemin e drejtésisé penale, dhe se nuk e kané ngritur zérin e tyre
kot, se gjykata i ka dégjuar, ka reaguar né ményré adekuate dhe ka sjellé aktgjykim té
drejté pér autorin e veprés. Né kété ményré, ka gjasa qé viktimat e dhunés né familje
dhe té dhunés me bazé gjinore do té inkurajoheshin mé shumeé ta raportojné kété
formé té veprave penale tek organet kompetente. Nga ana tjetér, edhe té akuzuarit
do té inkurajoheshin ta pranojné fajin vetém né rastet kur do té ndjenin pendim té
miréfillté dhe té singerté pér veprén e kryer penale, gjé gé éshté edhe pikénisja, e
njékohésisht edhe géllimi kryesor pér parandalimin e késaj forme té krimit.

Kuptohet, né kété rast nuk sugjerojmé ndryshim té€ LPP-sé né ményré gé té
kufizohet mundésia e shkurtimit té procedurés sé provave né kushte kur éshté
pranuar faji nga ana e té akuzuarit, pasi konsiderojmé se ky vendim drastik pérséri
mund té konsiderohet si dekurajues pér raportimin e késaj forme té veprave penale.

24 Shih: Misoski B., Avramovski D., Petrovska N., Analiza e té€ dhénave nga procedurat e vézhguara gjygésore né vitin 2018,
Koalicioni ,,T¢ gjithé pér gjykim t& drejté“, Shkup, Misioni i OSBE-sé - Shkup, 2018
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Kjo pér shkak se insistimi i rrepté ligjor pér t’i nxjerré té gjitha provat e propozuara,
né kushte kur éshté béré pranimi i fajit, ndonjéheré mund ta réndojé procedurén e
provave dhe kjo dispozité e procesit té keqpérdoret nga ana e té akuzuarve. Né kéto
raste, viktimat do ta perceptonin procesin e drejtésisé penale si shumé formal, té
gjaté dhe joefikas, késhtu gé do té demotivoheshin pér ta raportuar veprén penale, si
iniciativé pér fillimin e procedurés penale.
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ll 6. MASAT PER SIGURIMIN EPRANISE

Analiza e zbatimit t& masave pér sigurimin e pranisé sé té akuzuarit gjithashtu
mund té na japé disa pérfundime né lidhje me profilin e autorit té veprés dhe viktimés,
por edhe sa i pérket numrit té larté “té zymté” té késaj forme té krimit.

Né fakt, nga seancat e analizuara, pérséri mund té vérejmé pérqindje té larté té
seancave té shtyra pér shkak t& mungesés sé té akuzuarit, edhe até madje 10 nga
gjithsej 47 seanca, ose shtyrje té 8 seancave nga gjithsej 47 seanca pér shkak té
mungesés sé prokurorit publik. Késhtu, té gjitha palét kané gqené té pranishme né
vetém 11 seanca, ndérsa aktgjykime kemi pér 7 1éndé. Kéto té dhéna, né krahasim me
té dhénat e tjera, padyshim gé nxjerrin pérfundimin se nése té gjitha palét jané té
pranishme, aktgjykim pér kété formé té krimit ka né njé numér relativisht té vogél
té seancave gjygésore.

Té gjithé jané té pranishém 11
o pokserpuntk 15
Mungon i akuzuari 10
Pérbérja jo e ploté e gjykatés 1
ongon  demarn 15
Mungon déshmitari/eksperti 3
Tabela Nr. 2.

Megjithaté, pér fat té keq, duke i pasur parasysh té dhénat pér shtyrjen e seancave,
éshté me té vérteté interesante té theksohet se gjykata mé kot i ka zbatuar masat
meé té lehta pér sigurimin e pranisé, si¢ jané thirrja ose dérgimi, masat parandaluese
ose garancia, ndérsa paraburgimi éshté zbatuar vetém pér njé té akuzuar. Kéto jané
me té vérteté t€ dhéna interesante pér t’u interpretuar nése dihet se t&€ akuzuarit
jané gjykuar né mungesé né vetém 3 raste.

Kjo do té thoté se procedurat gjygésore jané kryesisht joefikase, shpesh shtyhen,
gjé gé, vetvetiu paraget pengesé pér ngritjen e nivelit té vetébesimit té viktimave
pér raportimin dhe procesimin e késaj forme té krimit. Késhtu, mungesa e tyre né
gjithsej 9 seanca té analizuara, ose pothuajse né té njéjtin numér té seancave ku ka
munguar edhe i akuzuari, éshté plotésisht e arsyeshme. Té dhénat e marra pér
zbatimin e masave pér ta siguruar praniné e té akuzuarit, si dhe arsyet e shtyrjes sé
seancave gjygésore, e konfirmojné me shumeé siguri faktin se rastet e dhunés né
familje mé shpesh raportohen nga viktimat gé kané njé lloj mekanizmi mbrojtés nga
mjedisi né té cilin jetojné dhe nuk varen nga i akuzuari as né aspekt financiar, e as
né aspekt social. Né mbéshtetje té késaj teze éshté edhe fakti se vetém né njé rast



Analiza e té dhénave nga procedurat e vézhguara gjygésore pér léndét e dhunés né familje né vitin 2019

viktima kérkoi mbrojtje pér siguriné e saj nga ana e gjykatés pér shkak té frikés sé
mundshme nga iakuzuari.®

Pikérisht kéto té dhéna té procedurés penale mund ta shpjegojné numrin kaq té
larté “t€ zymté” t€ krimit t&€ dhunés né€ familje dhe t&€ dhunés me bazé gjinore.
Prandaj, konsiderojmé se gjaté procedurave penale pér veprat penale té dhunés né
familje ose té dhunés me bazé gjinore éshté e nevojshme té parashihen mekanizma
shtesé garantues, né ményré gé té avancohet pozita e viktimave. Kéto aktivitete
ose mekanizma shtesé garantues mund té realizohen né disa drejtime té ndikimit.
Drejtimi i paré do té ishte né nivelin normativ duke siguruar mbrojtje shtesé té té
drejtave té viktimave gjaté dhe pas pérfundimit té procedurés penale pérmes
ndérhyrjes né KP dhe LPP dhe lidhjen e tyre me Ligjin pér Parandalimin, Pengimin
dhe Mbrojtjen nga Dhunané Familje, si¢c u diskutuamé lart. Drejtimi i dyté do té ishte
sigurimi i mbrojtjes shtesé jashté-procesit pér viktimat e dhunés né familje, si dhe
parashikimi i masave ose sanksioneve me té cilat do té mbrohej pozita e tyre edhe
pas pérfundimit té procedurés penale, né pérputhje me dispozitat e Konventés sé
Stambollit t&é Késhillit té Evropés.

25 Eshté e vérteté se pa masa efikase té mbrojtjes jashté procesit té viktimave gjaté procedurave penale, ¢éshtja e arsyeshmérisé sé
procedurés penale, dhe e mbrojtjes sé té drejtave té viktimave, né kushte kur né méngjes, viktima e dhunés né familje dhe i
akuzuari pér kété vepér jané bashké né gjykaté pér shkak té dhunés né familje, e pasdite, pas pérfundimit té seancés gjygésore, i
njéjti i akuzuar dhe e njéjta viktimé kthehen sé bashku né shtépiné e tyre, éshté plotésisht e arsyeshme.
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Il 7. PERFUNDIME DHE REKOMANDIME

Nga analiza e realizuar e Iéndéve gjyqgésore gé zhvillohen pér veprat penale té
dhunés né familje mund té vijmé né pérfundimin i cili né masé té madhe i mbéshtet
njohurité e deritanishme né lidhje me dinamikén dhe teknikat e pérballjes me kété
formé té krimit. Duke u pérballé me probleme praktike, fillimisht pér shkak té numrit
tepér té vogel té Iéndéve né bazé té té cilave éshté béré kjo analizé, qé né fillim, me
sa duket, u konfirmua teza kryesore se kjo formé e krimit, né pérgjithési, éshté e
paraportuar dheepazbuluar,dhekanjénumérté madh“tézymté”,gjé gé conné
pérfundimin se pér kéto veprapenale zhvillohen njé numérivogél i procedurave
penale.

Duke pasur parasysh profilin e té akuzuarit dhe té viktimés, pérgjithésisht mund
té konstatojmeé se béhet fjalé kryesisht pér autoré burra té kétyre veprave penale,
té cilét jané né bashkési aktuale martesore ose jashtémartesore me viktimén ose
jané partneré té méparshém, ndérsa mé té rralla jané rastet e dhunés né familje té
kryera nga anétarét e ngushté té familjes. Autorét kryesisht jané té nacionalitetit
magedonas, ndérsa shpérndarja e késaj forme té krimit nuk e reflekton pérbérjen
etnike né Republikén e Magedonisé sé Veriut, gjegjésisht kemi njé bashkési qé éshté
meéepérfagésuarnémesineautorévetékétyrekrimeve, ndérsapothuajseplotésisht
mungojné autoré nga bashkésité e tjera etnike.

Fatkegésisht, mbetet vérejtja se gjaté procedurave penale mblidhen shumé pak
té dhéna pér karakteristikat ekonomike té té akuzuarve, si dhe té viktimave té
késaj forme specifike té krimit, e po ashtu nuk ka as té dhéna adekuate pér mjedisin
shoqgéror té té akuzuarit, gjé gé do té€ mundésonte né masé té madhe trajtim mé
adekuat penal-juridik si té té akuzuarit, ashtu edhe té viktimave.

Né kété drejtim, konsiderojmé se, fillimisht, éshté i nevojshém njé ndérhyrje
ligjore né KP, me até gé plotésisht do té implementoheshin dispozitat e Konventés sé
Stambollit, gjé qé do té hapte mundésiné pér pérmirésimin e trajtimit penal-juridik
té autoréve té kétyre krimeve, si dhe avancim i LPP-sé me géllim té pérmirésimit té
zgjidhjeve, kryesisht pér mbrojtjen jashté procesit té viktimave té dhunés né familje.

Pérmes kétyre ndryshimeve, mund té pritet gé té rritet pérgindja e raportimit té
kétyre veprave penale, duke e rritur besimin e viktimave né sistemin e drejtésisé
penale. Pér mé tepér, pérmirésimi i efikasitetit té sistemit té drejtésisé penale do t’i
inkurajonte né masé té madhe viktimat gé ta raportojné até, me géllim té trajtimit
dhe luftimit té tij efikas.

Konkretisht, né aspekt té legjislacionit, konsiderojmé se ligjvénési i Magedonisé sé
Veriut duhet ta avancojé dispozitén e nenit 56, paragrafi 3 té Kodit Penal, i cili
pércakton ndjekje té detyrueshme té njé programi pér puné me té dénuarit pér vepra
penale té kryera gjaté ushtrimit té dhunés né familje né kuadér té mbikéqyrjes
mbrojtése kur éshté shqgiptuar dénim me kusht me mbikéqyrje mbrojtése. Né fakt, né
kété drejtim propozojmé gé ky program té parashihet si njé masé e pavarur sigurie né
kuadér té nenit 61 té KP, ku jané paraparé masat e sigurisé qé do té zbatoheshin né
rastet kur autori ka kryer vepér penale gé ka té béjé me dhunén né familje. Me kété,
autoréve té veprave penale gé kané té béjné me dhunén né familje do t’u shqgiptohej
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edhe masa e detyrueshme e sigurisé®® me géllim té parandalimit té& dhunés né familje
né té ardhmen, si dhe eliminimit té pasojave té késaj dhune.

Ndérhyrje adekuate do té duhej té parashikohet edhe né LPP, ku né pérputhje me
dispozitat e Konventés sé Stambollit, do té parashiheshin mekanizma pér mbrojtjen
e hershme té viktimave té dhunés né familje, g& né momentin e raportimit té njé
vepre té kétillé penale, té ngjashme me urdhér mbrojtje emergency barring, gé jané
té njohura né sistemin anglo-sakson.?” Késhtu, pérmes kétyre masave, viktimave té
dhunésnéfamilje, qé né fazéneraportimittévepréspenale, ngagjykatésiiprocedurés
paraprake me propozim té prokurorit publik, do t€ mund t’u ofroheshin masa Qqé
nénkuptojné ndalimin e vizités sé shtépisé nga ana e autorit té pretenduar té dhunés,
detyrimin pér ta vendosur até né gendra té vecanta trajtimi kundér dhunés, ose pér
t’i vendosur viktimat né gendra-strehimore té vecanta.?® Zbatimi i kétyre urdhrave
urgjent pér ndales€, né fakt do t’i inkurajonte viktimat né€ nj€ fazé€ t€ hershme té
procedurés penale pér bashképunim mé té madh dhe besim né organet e hetuesisg,
gjé gé do ta garantonte gatishmériné e viktimés pér té déshmuar gjaté shqyrtimit
kryesor, me ¢ka do té tejkalohej situata aktuale né té cilén viktimat nuk kané déshiré
té déshmojné gjaté procedurés penale ose e térheqin propozimin pér ndjekje penale.?®
Me kété rast, konsiderojmé se kéto masa, té cilat jané parashikuar pjesérisht né Ligjin
pér Parandalimin, Pengimin dhe Mbrojtjen nga Dhuna né Familje, duhet té jené té
lidhura me kompetencat e prokurorit publik gjaté procedurés penale, e jo té jené té
lidhura vetém me policiné, pavarésisht nga fakti se né kété Ligj éshté paraparé se
kéto masa pércaktohen nga gjykata, pa marré parasysh se a zhvillohet proceduré
penale ose jo (neni 38). Konfuzion shtesé mund té shkaktojé edhe dispozita e nenit42
té kétij ligji, i cili thoté se masat e pérkohshme té mbrojtjes zbatohen né pérputhje
me dispozitate Ligjit pér Procedurén Kontestimore, gjé gé mund té cojé né boshlléqe
ligjore pér zbatimin e tyre né kushte té procedurés parapenale, kur procedura penale
ende nuk ka filluar zyrtarisht, por kur kéto masa duhet té zbatohen nga gjykata civile.
Mu pér kété arsye, konsiderojmé se ekziston nevoja pér njé saktésim nomoteknik té
kétyre dispozitave, né aspekt té asaj se a éshté ngritur proceduré penale ose jo, si dhe
pér saktésim té kompetencés pér pércaktimin e tyre, vecanérisht né fazén e hetimit,
ku dominon prokurori publik.

Pér ngritjen e besimit né sistemin e drejtésisé penale, konsiderojmé se éshté e
nevojshme té avancohet edhe standardi profesional i té gjithé pjesémarrésve né
procedurén penale, gé nga fazat fillestare té saj. Po ashtu konsiderojmé se organet
kompetente, edhe até né radhé té paré policia, prokuroria publike dhe gjyqtarét, do
té duhej té ndjekin trajnime shtesé, pérmes té cilave do té sensibilizoheshin pér
zbulimin dhe mbéshtetjen e viktimave té késaj forme té krimit, dhe né kété ményré
do té trajnoheshin té béjné pérpjekje mé té médha pér ta pérmirésuar siguriné e
viktimave, vecanérisht gjaté fazave té hershme té procedurés penale. Pér mé tepér,

26 Njé praktiké e tillé éshté futur, pér shembull, né shtetin federal Juta, né SHBA. Shih: Mirchandani R., op. cit. fq. 789 etj., si dhe
né Kanada, shih:. Hannah-Moffat K., Maurutto P.,Shifting and Targeted Forms of Penal Governance: Bail, Punishment and
Specialized Courts, Theortical Criminology, Vol. 16, No. 2, 2012 (201-219), fq. 209.

27 Shih: Nelson E.L., Police Controled Antecedents Which Significantly Elevate Prosecution and Conviction Rates in Domestic
Violence Cases, Criminology and Criminal Justice, Vol. 13, No. 5, 2012 (526-551) fq. 537 etj.

28 Né Republikén e Magedonisé sé Veriut ka dhjeté gendra strehimore ku strehohen viktimat, por éshté e qarté se ka nevojé pér njé
numér mé té madh té kétyre gendrave, si dhe pér shpérndarjen e tyre né gjithé vendin. Shih: Gelevska J., Mishev S., Frishciq J.,
Analizé e strehimoreve, ESE, Shkup 2010, fg. 28-29. Gjendet né: http://www.semejnonasilstvo.org.mk/Root/mak/_docs/
Analiza%20na%?20zasolnista.pdf

29 Shih: Nelson EL, op. cit.538.
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népunésit policoré gé arrijné té parét né vendin ku éshté kryer vepra penale duhet té
jené mé té pérgatitur me géllim qé t’i pérfshijné té gjitha té dhénat, duke i pérfshiré
edhe té dhénat meé delikate, se béhet fjalé pér vepér penale gé ka té béjé me dhunén
né familje. Né kété ményré do té rritet cilésia e provave gé mund té zbulohen gjaté té
raportimit té paré, e qé lidhen me kété formé té krimit.*°

Pérveckésaj, konsiderojmé se kéto organe do té duhejtaavancojné bashképunimin
me Qendrat pér Puné Sociale dhe sektorin e OJQ-ve né krijimin e planeve specifike
pér parandalim, si pér viktimat ashtu edhe pér personat e akuzuar pér kéto vepra
penale.

Pastaj, konsiderojmé se éshté e nevojshme té zhvillohen dhe té pérmirésohen
kapacitetet e gjykatés dhe té prokurorisé publike pér ta vendosur praktikén e
kryerjes sé njé analize té ploté dhe té themelté té karakteristikave psiko-sociale té
té akuzuarve para fillimit zyrtar té procedurés sé provave gjaté shqyrtimit kryesor.
Mendojmé se kjo duhet té béhet né pérputhje me skemat e njohura né té drejtén
krahasuese penale-té procesit pér vlerésimin e rrezikut té personave té akuzuar qé
béhen ngaanae organeve té specializuara, zakonisht nga shérbimet e provés gjaté
hetimit ose para fillimit té& shqyrtimit kryesor.

Né fund, konsiderojmé se éshté i nevojshém sensibilizimi dhe trajnimi i
métutjeshém i té gjitha paléve té pérfshira né procedurén penale dhe i pjesétaréve
té MPB-sé, sidhe i publikut té gjeré, pér llojet e dhunés né familje dhe pér trajtimin e
saj, gjé gé mund té paragesé njé bazé té miré pér rritjen e besimit te viktimat e késaj
forme té dhunés pér t’u rritur pérqgindja e veprave té raportuara penale.

Nga piképamja e respektimit té té drejtave té procesit, konsiderojmé se gjykata
né té ardhmen duhet t’i kushtojé mé shumé vémendje mbrojtjes sé té drejtave té té
akuzuarve dhe viktimave, fillimisht duke i késhilluar pér té drejtat e tyre, si dhe duke
i inkurajuar té akuzuarit ta gézojné té drejtén pér té pasur avokat mbrojtés.

Sipas té dhénave né dispozicion, konsiderojmé se duhet té ¢rrénjoset praktika e
gjykatés qé té luajé rol aktiv né marrjen né pyetje té té akuzuarit, pasi kjo ndérhyrje
e gjykatés lehté mund ta kthejé té akuzuarin né déshmitar né ¢éshtjen e tij, e kjo, né
kushte kur ende nuk jané nxjerré provat e tjera, mund té nénkuptojé edhe detyrim té
té akuzuarit pér pranim té fajit nga ana e gjykatés.

Nga ana tjetér, éshté pér t’u lavdéruar fakti gé viktimat nuk e ushtrojné té drejtén
pér té kérkuar gé publiku té pérjashtohet nga shqyrtimi kryesor, e as té drejtén pér
masé shtesé té€ mbrojtjes sé procesit ose jashté procesit, gé tregon se, pasi kané
marré guximin ta raportojné autorin e veprés, ato kané besim té mjaftueshém né
sistemin gjygésor se do ta mbrojé siguriné dhe té drejtat e tyre.

Né rastet kur i akuzuari e ka pranuar fajin gjaté shqyrtimit kryesor, i béjmé thirrje
gjykatés gé té keté mé tepér durim dhe té nxjerré mé shumé prova, né vecanti provat
qé kané té béjné me llojin e dhunés ndaj viktimés, si njé kontribut i vecanté pér
mbrojtjen efikase té té drejtave té viktimave, gjé qé do té kontribuonte né rritjen e
besimit té viktimave né procesin e drejtésisé penale, e me kété do té rritej edhe
pérgindja e rasteve té raportuara té dhunés né familje dhe té dhunés me bazé gjinore.

30 Shih: Holleran D., Beicher D., Spohn C., Examining Charging Agreement Between Police and Prosecutors in Rape Cases, Crime
and Delinquency, Vol. 56, No. 3, 2010 (385-413), fq. 386 etj.
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Analysis of the data collected from the court proceedings in domestic violence cases monitored in 2019

[ .. INTRODUCTION

The analysis of court proceedings conducted for criminal acts pertaining to
domesticviolenceand gender-basedviolence isfocused onthe structural aspectofthe
entire effort that is being made in direction of prevention of this form of criminality
in our society. Namely, court proceedings, conducted against perpetrators of this
form of crime as a formal part of the criminal justice system, represent only one and
an equally important link with regard to the suppression and prevention of the crime
of violence. This means that the suppression of domestic violence and gender-based
criminality could not be observed only through analysis of the court efficiency and,
at the same time, by neglecting other socio-economic circumstances that cause or
mightlead to thisform of criminality. So, the analysis of court proceedings represents
only one, of course, essentially important part that could help us to fully understand
and map the domestic and gender-based violence criminality as a basis for its further
targeting and preparing appropriate prevention. Unfortunately, having followed the
specifics of this form of criminality, we can immediately conclude that the organised
response of the state, in other words, the conduct of criminal proceedings against
perpetrators of such criminal acts, cannot represent a single and fully satisfying
result with regard to the suppression of this form of criminality. This is because the
fact that most crimes of violence still remain in the dark zone, in other words, they
are not reported by victims and, as a result, the formal mechanism for protection
of the victims’ rights through court proceedings is actually even not initiated in
many cases.! Precisely therefore, the results obtained through the monitoring of
court cases as to how the violence criminality is dealt with cannot provide reliable
information about the real volume and dynamics of this form of criminality, nor they
can provide precise data in connection with the level of efficiency of state authorities
in their efforts to prevent this form of criminality.?

Having in mind the fact that this is an especially complex form of criminality, both
with regard to its etiological and its phenomenological characteristics, the analysis
of court proceedings conducted against perpetrators of violence-related criminal
acts is primarily directed towards finding out whether judicial authorities, when
acting on cases with perpetrators of such crimes, can contribute to strengthening
the victims’ confidence in the state’s organized response in its efforts to deal with the
very perpetrators. On the other hand, precisely this aspect, that is the assessment
of the court’s role and the role of other subjects, Public Prosecutor’s Office (PPO),
the defendant and the defence attorney, in the course of criminal proceedings,
could contribute to finding out what are the reasons for that high and “dark” figure
of this form of criminality. Then, after finding out the above mentioned reasons, an

1 See: Stalans L. J., Hacker R., Talbot M. E., Comparing Nonviolent, Other-violent, and Domestic Batterer Sex Offenders, Predictive
Accuracy of Risk Assessments on Sexual Recidivism, Criminal Justice and Behavior, Vol. 37 No. 5, 2010, (613-628), page. 615
and similar. See also: Levi M., Megvaer M. and Brukman F., Violent Crime, the Oxford Handbook of Criminology, prepared by:
Megvaer M., Mprgan R. and Rayner R., Nampres, Skopje, 2010, page 693-694.

2 See Heydenson X., Gelstorp L., Genders and the Criminality in the Oxford Handbook of Criminality, prepared by Megvaer M.,
Morgan R., and Rayner R., Nampres, Skopje, 2010, page 397.
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appropriate reaction could be directed to an eventual improvement of the subjects’
activities in criminal proceedings and to lowering this dark figure, thus raising the
public confidence in the court and the law enforcement authorities that guilty
perpetrators receive a deserved treatment by the state while, foremost, having in
mind the interests of the victims. In doing so, of course, one should not neglect the
defendant’s interest to receive a fair treatment with regard to such criminal acts.

By comparing data about the manner in which the court and other subjects act
during proceedings conducted for perpetrators of violence related criminal acts and
perpetrators of other criminal acts collected and analysed by the Coalition in the
past years, we can note the court’s trend of acting, in other words, we can
determine the weak points throughout the proceedings and thus we can influence
their improvement. In this way we could directly improve the level of efficiency in
dealing with this form of criminality.

The reasons for the dark figure of domestic violence and gender-based violence
criminal acts, besides the efficiency of the law enforcement authorities and their
attitude, are often connected with the type of the criminal act that was committed.
Namely, in those cases when it is about criminal acts committed against life and
body as well as against gender freedom and gender morality, victims mostly base
their passive attitude to such crimes on the fact that the abuser’s behaviour is not
such a scary attack on their rights. Their level of awareness comprises the fact that
the abuser is “supposed to act in such a way” towards them.3® A similar argument
that is advantageous to the dark figure can even be located in the fact that in cases
comprising domestic violence the victim considers himself/herself as guilty for
provoking the abuser to cause domestic violence.*

On the other hand, through the analysis of court proceedings conducted against
perpetrators of such criminal acts, we can find out whether the court and other
subjects adequately protected the victims’ rights and the rights of perpetrators of
the very criminal acts in the course of criminal proceedings. This can have a direct
influence on the extermination of any of the above-mentioned prejudices as well
as on improving the perception that the general public and the victims of such
criminal acts have with regard to the organised reaction for dealing with this form of
criminality which, in turn, leads to an increase or decrease in the level of confidence
in the criminal justice system and, thus, to an increase or decrease in the percentage
of reported criminal acts of domestic or gender-based violence.

Itis more than clear that the analysis and the proposals for improving the efficiency
of state authorities in dealing with this form of criminality as well as for lowering its
dark figure cannotbe connected only to the actions of the courtsince, in thisdirection,
it is essential that the positive legislative framework be reviewed. So, even despite
the fact that the Republic of North Macedonia has signed and ratified the Istanbul

3 See: Levi M., Megvaer M and Brukman F., op. cit. page. 715.

4 Seein: Walby S., Allen J, Domestic Violence, Sexual Assault and Stalking: Findings from the British Crime Survey, Home Office
Research, Development and Statistics Directorate, London, UK, 2004.
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Convention®, there are still some open issues with regard to its full implementation
inthe Macedonian criminal justice system. Putdifferently, for example, the Criminal
Code still does not envisage or incriminates the special criminal acts envisaged in
the Convention that refer to gender-based violence against women and, thus, in our
country this form of violence is considered under the general and broader notion of
domestic violence.® It is worth noting that the Criminal Code in this respect does
not contain out-dated or redundant solutions, but it simply needs to be qualitatively
improved towards its full implementation and reformulation of its provisions in
direction of comprising the Istanbul Convention provisions.

Another additional and, perhaps, a more difficult aspect of quickly reacting and
improving the position of victims of this form of criminality is the treatment of
perpetrators of such crimes after the completion of criminal proceedings and serving
their sanction, as well as the lenient penal policy of courts towards perpetrators of
this form of criminality. Undoubtedly, the lenient penal policy of Macedonian courts
represents a significant inhibitory factor for domestic violence victims with regard
to their reporting of such criminal acts to competent authorities.

Finally, as not less important but as especially problematic circumstances with
regard to the dark figure of the domestic violence criminality, we can mention the
socio-economic circumstances of perpetrators of these criminal acts and the
circumstances of victims of this kind of crime. Moreover, the roles of the family
and informal organizations assisting and supporting victims of these crimes play a
particularly importantrole in increasing or decreasing the effectiveness in combating
this form of criminality.” However, addressing these aspects of dealing with this form
of criminality is beyond the scope of this analysis but, of course, when interpreting
court action data from proceedings brought against perpetrators of these crimes it is
necessary that we constantly have in mind these circumstances in order to properly
and uniformly interpret the data obtained.

5 The whole name of the Istanbul Convention reads: The Council of Europe Convention on preventing and combating violence
against women and domestic violence. Accessible on: https://www.coe.int/en/web/istanbul-convention/home. The Convention
is considered as one of the most advanced international documents with, perhaps, the most far reaching legally precise and
appropriately conceived norms that have the potential to be directly transposed into national legislations, thus harmonising them.
The very Convention was adopted on 11.5.2011 and the Republic of North Macedonia signed it on 8.7.2011, ratified in on
23.3.2018 and it entered into force on 1.7.2018.

6 See: Risteska M., Cekov A, Analysis of the Needs for Harmonization of the Criminal Code with the Istanbul Convention in the
Rpublic of North Macedonia, Center for Research and Creation of Policies, 2019; as well as Mircheva S, Gogov B., Analysis of
the compliance of the legislation of the RM with the Council of Europe Convention on preventing and combating violence against
women and domestic violence (Istanbul Convention): basic study. SOZM, Skopje, 2014

7 Inthat direction, the Law on Prevention and Protection from Domestic Violence was adopted in Republic of North Macedonia in
2016 (Official Gazette of RM, no. 138/2014, 33/2105 and 150/2015) and the very Law gives broad competence to the Social Work
Center and Mol in direction of proposing a string of precautionary measures as well as introducing a misdemeanour liability to
perpetrators or legal persons in case they fail to respect these measures, i.e. legal persons are obliged to implement these measures.
Unfortunately, the application of this law is done in accordance with the provisions of the Law on Civil Procedure, so, pursuant to
the very provisions, the competence to act belongs to civil judges or misdemeanour proceedings are conducted, and therefore the
very proceedings are beyond this analysis.
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2. TYPES OF CRIMINAL ACTS AND MONITORED
PROCEEDINGS

As an introduction to the analysis, we would like to briefly address the Criminal
Code provisions so that we could have a clear picture of the types of criminal acts that
courts act on in the proceedings that are subject to our attention. We can note that
domestic violence is incriminated in the Criminal Code with respect to nine criminal
acts®and it is treated as a qualificatory circumstance or a qualificatory form of the basic
criminal act. This, nomo-technically, means that there are no separate crime of
domestic violence or crimes of gender-based violence against women, but the
domestic violence is incriminated as a separate form of the already existing
incriminations.

In this direction, domestic violence is envisaged in the Criminal Code as a
qualificatory element in the criminal acts murder (Article 123, paragraph 2, item
2), bodily injury(Article 130, paragraph 2) and serious bodily injury (Article 131,
paragraph 2 and 6) from the chapter of criminal acts against life and body; the criminal
acts coercion (Article 139, paragraph 2), unlawful deprivation of liberty (Article 140,
paragraph 2) and threatening the safety (Article 144, paragraph 2) from the criminal
acts against the freedoms and rights of humans and citizens; as well as in the criminal
acts: sexual assault by position abuse (Article 189, paragraph 2) and mediation in
prostitution (Article 191, paragraph 3) from the chapter of criminal acts against gender
freedom and gender morality.

According to the Criminal Code, a more lenient treatment for domestic violence is
envisaged in the part regarding the privileged criminal act of manslaughter referred
toin Article125. Namely,withregardtothiscrime, thedomesticviolenceisconsidered
by the legislator as a circumstance that represents a motive for committal of this
kind of privileged killing in order for the perpetrator to set himself/herself free from
the terror of the violent abuser. In other words, domestic violence is considered to be
a circumstance that has made the perpetrator take the violent abuser’s life only for
the purpose of escaping from the “claws” of such harassment or insult or physical or
psychological violence.®

Having in mind the fact that the Republic of North Macedonia has ratified the
Istanbul Convention,*®as well as having in mind the fact that within the Ministry
of Justice a working group has been created in charge of amending the Criminal
Code, we consider that this issue will be appropriately addressed in the amended
Criminal Code. Until then, the recommendation for full implementation of the
Istanbul Convention provisions within the Criminal Code should be followed.

In relation to the monitored court proceedings conducted for domestic violence
related criminal acts, we can establish that in the period from April to July 2019 all
casesthatthe basic courtsacted on were comprised, in other words, 47 hearings from
35 cases were monitored. In doing so, we are not speaking methodically about a
selection or making a sample of monitored cases, but,

8 Official Gazette of RM no.37/96, amended several times, published with the final amendments in Official Gazette of RM no.
248/2018.

9 See: Kambovski Vlado, Commentary on the Criminal Code of RM, Matica, Skopje, 2011, page.633 and 644-645.
10 See: https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/210/signatures
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as a result of the low number of cases as we mentioned, all hearings from the active
cases were subject to monitoring. The data concerning domestic violence cases,

subject to the monitoring, were obtained through a direct written contact realised
with all courts of first instance in the Republic of North Macedonia.
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Graph no. 1

From the data obtained, in accordance with Graph 1, we can conclude that the
percentage of cases processed before our courts is very low; the cases are generally
processed by courts situated in the bigger cities and understandably the Basic
Criminal Court Skopje is the court where most hearings took place. Due to the short
period of the analysis, the geographical distribution of this form of criminality could
not be determined with certainty, but, however, given the data as to where the crimes
were committed, we can conclude that, without neglecting the fact that we have a
very high dark figure in relation to these crimes, this form of criminality is most
often reported by victims in larger cities but, unfortunately, again with a particularly
low frequency,

especially giventhe frequency of proceedings conducted peryearbeforetheabove-
mentioned courts.™

Criminal proceedings with a special qualification of domestic violence are
conducted before our courts for only three criminal acts: bodily injury (Art.130 of the
Criminal Code), severe bodily injury (Art. 131 of the Criminal Code) and threatening
the safety (Art.144 of the Criminal Code).

On the other hand, however, following the comparative experiences of other
countries in relation to the types of crimes courts deal with, we can conclude that
there is a similar trend of action, most notably in cases where crimes against life
and the body are committed, whereas cases where domestic violence has been

11 See the Annual reports on the work of courts in the country, available on: www.sud.mk, or more specifically with regard to the
Basic Criminal Court: http://www.sud.mk/wps/portal/osskopjel/sud/izvestai/svi/lut/p/z1/hZDBboJAElafxQ
NHmMTFQWL 2tltlgjYmVCnNpgGWXEmMDNukj69ILrpUmIic5v]9 2TGSBIgNrsXMnMVKrN6gFPyfuY46M3W64w2m58hvw1D
ql4fFIHDy4croAXui6yDUbsbbdEHgDPINOO4RMCjfvwQEBFp7VoDaRGd-IWOeJ8R-Kd4jj49B-yBpK1yn805G3uMAmkxaf
QQtudHsalMcfTwkIL-763pVKyFnahGgv_UkplMpD8JuH5umf808cmbqYJTin_cno5mVwA7bpoKQ!!/dz/d5/L 2dBISEVZOFBI
S9nQSEh/?current=true
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committed against gender freedom and morality of victims often remain unreported
or undisclosed by law enforcement authorities primarily due to the fact that victims
of these crimes are rarely willing to report the perpetrator because this is a sensitive
sphere where the victim most often feels embarrassed and insecure, and thus the
very victim, in order to avoid social stigmatization, does not want to share his/her
suffering with the general public.*?
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Graph no. 2

Byanalysingthetypeofviolence,wecanestablishthatphysical violencedominates
asaform of domestic violence in the monitored cases and itis recorded in 39 hearings
orin 30 cases (of which 29 conducted for the criminal actofbodily injury referredtoin
Article 130 ofthe Criminal Code and only one conducted for the criminalactofserious
bodily injuryreferredtoin Article 131 ofthe Criminal Code). Intwo caseswherethree
hearings were monitored, the subject matter was psychological violence and all of
them were conducted for the criminal act of threatening the safety referred to in
Article 144 of the Criminal Code. At six hearings, or three cases, the subject matter
of the indictment was physical and psychological violence committed by defendants
towards victims of crimes of domestic violence, all of which were conducted for the
criminal act of threatening the safety referred to in Article 144 of the Criminal Code.

We can establish that out of 35 monitored cases, in 47 monitored hearings, a judgment
was reached for 11 cases. In 7 out of these 11 cases the judgment was announced immediately and
in 5 cases the pronouncement of the judgment was postponed to another special hearing. It is worth
noting the fact that 5 cases were dealt with by the court in the course of one hearing only. Also,
with regard to the announced judgments, in two cases a formal judgment was reached and the
indictment was rejected because the damaged party had withdrawn the proposal for prosecution,
and in 5 cases the court reached a judgment of conviction. With regard

TZ Seer Worrall J.L., Ross J.W., McCord E. S., Modeling Prosecutors’” Charging Decisions in Domestic Violence Cases, Crime &
Delinquency, Vol. 52, No. 3, 2006 (472-503), page 473 and 474. In this direction go the conclusions from the study conducted
by OSCE in the Republic of North Macedonia in 2019, where in first place it is noted that only 2% of women who experienced
violence from their partner reported, according to them, the most serious incident to the police. See: OSCE-led Survey on
Violence Against Women: North Macedonia, available on: https://www.osce.org/secretariat/419264
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tothese convictions, inthree casesaconditional prison sentence was pronounced,
inonecase an effective prisonsentence was pronounced and in the other remaining
case the guilty perpetrators were fined.

Convicting, prison sentence 1

Convicting, conditional sentence 3

In total 7
Table no. 1

From these data we can conclude that our courts generally proceed in the lightest
criminal acts in the field of domestic violence and that they have a generally low
penal policy. Moreover, in the context of an unreformed Criminal Code in direction
of encompassing the elements of the Istanbul Convention as well as prosecuting
lighter crimesunder conditions of relative efficiency, we cannot be satisfied with the
success of the state’s organized response to dealing with this form of criminality
for the simple reason that the mild penal policy can never be understood as a
discouraging factor towards perpetrators of this form of criminality. Inaddition, such
penal policy of the court cannot have a guarantying or an appropriately protective
role towards victims of perpetrators of such form of criminality. Precisely therefore
victims perhaps justifiably distrust the efficiency of law enforcement authorities in
their dealing with this form of criminality.

According to this, we consider that, in future, more severe penalties should be
envisaged for perpetrators of these criminal acts as well as that the Criminal Code
should be corrected in direction of a mandatorily applying the measure referred to
in Article 56, paragraph 1, item 3 in all cases when a conditional sentence has
been pronounced for crime of domestic violence. Also, we consider that one needs to
envisage additional sanctions that will be mandatorily pronounced in combination
with penalties. In this direction, we consider that it is also necessary  to make a
correlation between the measures envisaged in the Law on Prevention and Protection
from Domestic Violence and the penalties envisaged in the Criminal Code, as well as
the provisions in the Law on Criminal Procedure that refer to procedural and non-
procedural protection of victims. In this way, one part of these measures envisaged in
the special Law on Prevention and Protection from Domestic Violence would be
applied both in the course of criminal proceedings and/or after pronouncing the
criminal sanction and its entry into force. We consider that through this law
enforcement authorities would get more room to manoeuvre in the process of giving
adequate protection to victims of such crimes and perpetrators would be more
appropriately sanctioned, which could more appropriately influence their
resocialization in future.
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[l 3. PROFILE OF THE PERPETRATOR/VICTIM

When analysing the data, on the Likert scale ranging from 1 to 5 to measure the
perception of partiality of judges, public prosecutors or defence attorneys in relation
to the gender of the defendant and/or the victim, in most cases our monitors considered
that the gender of the defendant or the victim of the criminal act had no influence
of any kind in their decision-making process. In this respect, we can note the data that
in no case the negative extreme of 5 (biased) from the partiality scale has been
registered, and most of the answers are 1 (not biased at all) and there are several
answers with 2 (generally unbiased), and only one survey participant answered with
4 (generally biased) in relation to the judge’s partiality towards the victim of the
crime. There is no need that such a partiality in this single case should be interpreted
as a negativity for the simple reason that in the particular case such apartiality perhaps
had been justified, given the particular circumstances of the case, the court might have
had some sympathy or empathy in relation to the victim of the crime and by
sympathizing with him/her and by showing a certain bias, it perhaps tried to better
protect his/her rights.

In this direction, by analysing data about the gender of the remaining subjects
in the criminal proceedings, in other words, by analysing the gender of the public
prosecutor, the defence attorney and the judge in the proceedings, we can establish
that we cannot make any conclusions in relation to the negative impact of the gender
of the subjects in the criminal proceedings on the outcome of the very proceedings
and we cannot determine whether there had been any favouritism towards some of
the genders with respect to their participation in these criminal proceedings. On
the other hand, this conclusion is fully justified, given the fact that the proceedings
conducted for these crimes are part of all criminal proceedings subject to the
principle of random selection of cases among judges in courts as well as among
public prosecutors from public prosecutor’s offices, being pursuant to the internal
systematization of the work in the public prosecutor’s offices, and thus we have not
detected any preferences with respect to the gender of the subjects involved in these
court proceedings.

In relation to the social profiles of the perpetrator and the victim, according to
the data collected by our monitors, we can conclude that they are not different from
the data that were known to us so far. Therefore, these data confirm the fact that
perpetrators of domestic violence are not related to a certain age, and thus the data
collected by our monitors show that there is a full diversity in the age structure of
perpetrators of crimes pertaining to domestic violence. In other words, the oldest
defendantaccused of such criminalactswasbornin 1957 and the youngest perpetrator
was born in 1994. With respect to their nationality most of them were Macedonians,
most of them had completed secondary education and, in most cases, they lived in
urban areas, in other words, in cities. They had not been previously convicted and
they had their own defence attorney. Then, out of 47 monitored hearings in 35 cases,
we can conclude that the perpetrators were mainly males, in other words, we have 33
male defendants, whereas only 4 defendants were females.

With regard to the characteristics of the victim, we can establish that there is no
certain age category of victims, in other words, the oldest victim was born in 1956
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and the youngest victim was born in 2000. Victims were mostly females, in other
words, 28 persons, whereas 9 persons were males. The majority of victims lived in
a city, all of them had a Macedonian citizenship, by nationality most of them were
Macedonians, one-fifth of them were Roma and only 5 per cent were Albanians. Itis
interesting to note that in the course of proceedings very few victims exercised their
right to have a companion, and only half of them had a lawyer.

It is also interesting to note the fact that in comparison with perpetrators of
domestic violence where only 10 percent are females and 90 percent are males,
male victims are slightly above 25 percent, whereas female victims are almost 75
percent. Such a gender distribution between men and women as perpetrators of
crime of domestic violence and domestic violence victims generates the conclusion
that domestic violence does not represent solely a phenomenon between genders
from within the marital or extramarital union. It is more often the case that victims
belong to a family community and possibly men are more encouraged than women
to report this form of criminality to law enforcement authorities in cases when they
happen to be the victim. In that direction goes the conclusion that the public should
be additionally sensibilized with respect to the form of domestic violence as well as
with respect to the manners of its reporting, being a basis for a further organised
reaction by the criminal justice system.

Analysing the relationship between the victim and the perpetrator of these
criminal acts, we can conclude that most often it is about violence committed by
spouses in the actual extramarital or marital union, and then by half less comes the
violence committed by former spouses or partners from the extramarital union. In
few cases, in otherwords, inonly 5 cases, our monitors registered violence committed
by close family members, i.e. the brother of the marital or extramarital partner in 4
cases or the parent of the marital or extramarital partner in one case.

As to the education of perpetrators and victims of domestic violence, according to
the data collected, we can conclude that persons who completed high education are
neither a perpetrator nor a victim of this form of criminality; at least that is what
the data registered throughout the monitored hearings show. Of course, we cannot
at all make a credible conclusion as to whether education has any impact on
committing this form of criminality because, as we have noted above, we have a very
dark figure with respect to the detection of this form of criminality and all previous
analyses conducted internationally have shown no link between education levels

and domestic violence.13

In relation to the process of forming a psychosocial profile of the perpetrator of
domesticviolence, primarily with respectto his/her social and financial status, we can
conclude that unfortunately the court proceedings data are not of any help because,
during court proceedings, when analysing personal and financial circumstances of
the defendant or the victim, courts only mention data such as: “he/she has or has no
property” oritisaboutapersonwith “property” or “without property”. Unfortunately,
these data do not provide us with a true picture of the social conditions of both the
defendant and the victim, which, in turn, are important for a proper determination of
the domestic violence risk factors. In other words, we cannot establish with certainty
from these data whether and how one’s property impacts the commission of crime
of domestic violence and how and in which direction the property helps domestic

13 See: Levi M, Megvaer M and Brukman F, op.cit. page. 711 and similar.
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violence victims to more easily deal with the consequences from the domestic
violence they suffered. In addition, this is so even despite the fact that the influence
that property can have represents a particularly important variable in dealing with
domestic violence, both as a factor for initiating domestic violence and as a factor for
more easily dealing with the consequences in cases when there has been a conviction
for the accused perpetrator of a crime of domestic violence. This means that the lack
of finances is a very important factor in recommitting domestic violence criminal
acts or has impact on the victim as to whether to make a decision to report the
perpetrator of these criminal acts to the competent law enforcement authorities.
This is for the simple reason that in these cases the victim depends on the abuser and
in his/her absence she/he cannot continue to normally function, in other words, the
victim does not possess her/his own property, so under conditions of a termination
of the marital union or unemployment, the victim will even factually depend on the
finances of the abusing spouse.*

If courts had clear data about these variables, in future we would have solid
arguments for undertaking decisive steps with regard to improving the financial
situation of victims of domestic violence. Thus, through different programs created
by the state or the NGO sector one could prepare real steps in order to help victims.
For example, that can be done through properly applying the provisions of the Law
on Prevention and Protection against Domestic Violence through the envisaged
opportunities for assistance of victims offered by the Agency for Employment
and/or through prequalification and/or through envisaging special grounds for
granting social assistance to these victims or through introducing special programs
for assistance and support by the state and NGO sector in direction of an easier
integration of victims of domestic violence into society. In this direction, we would
once more mention the Law on Prevention and Protection against Domestic
Violence, where, apart from the fact that a string of the above mentioned measures
is envisaged, we consider that the very measures are not appropriately highlighted
with respect to whether the cases are still subject to on-going or completed domestic
violence criminal proceedings. Precisely therefore we consider that this Law should
be reformulated in direction of its better connection with the Law on Criminal
Procedure and the Criminal Code in order to greatly improve the situation of victims
of domestic violence, as well as extend the scope of the very law to victims of gender-
based violence.

Unfortunately, throughout court proceedings very little attention is paid to
diseasesofaddictionasasourceofcrimeofcrimeofdomesticviolence. So, from the data
collected we can conclude that the court used expertise as evidence in only 3 cases
out of 35 cases, and in only one case, besides the judgment, the court also imposed
an additional measure - compulsory non-confined psychiatric treatment. With
respect to this, we cannot be fully sure whether the performed expertise is about
the sanity of the defendant or we also have an analysis of existence or inexistence
of diseases of addiction. It is also not excluded that in these cases the expertise
might have been performed for the physical or psychological injuries of the
victims, which, on the other hand, has nothing to do with the expertise of the
defendant’s situation with regard to the (in)existence of diseases of addiction as a
cause of domestic violence.

14 Especially valuable data on this issue can be found in 2019 OSCE-led Survey on Violence Against Women: North Macedonia,
available on: https://www.osce.org/secretariat/419264
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We consider that, in future, courts should pay more attention precisely to the
psycho-physical condition of the defendant in terms of detecting the cause of
domestic violence, and this, in particular, while establishing whether the defendant
suffers from addiction diseases, which could represent a motivating factor for
committing criminal acts of domestic violence. Hence, in future, if courts are aware
of the presence of some of these diseases, perhaps they could pronounce security
measures together with the sentence by modifying the judgment, thus contributing
to a better individualisation of the sanction towards perpetrators of such criminal
acts and in this way, apart from helping these persons not to repeat the crime, a clear
signal and message could be sent even to the public that the court really takes care
of the interests of the justice and the victim and his/her family and this might lead to
more domestic violence victims to have more courage to report this form of crimes
to competentauthorities.

Moreover, our data only confirms the previous findings that domestic violence
is more often seen and perceived in urban areas where spouses somehow are more
autonomous and independent from the influence of the environment and the
circumstances that appear in larger family unions. In comparison with such same
circumstances from rural areas, the circumstances from rural areas have a greater
impact. In addition, the same arguments would apply with respect to other ethnic
minorities living on the territory of the Republic of North Macedonia?’®, in other
words, the influence of non-formal relationships as well as the way how they learned
to behave and the confidence in the judicial system on the one hand and the way this
system treats these communities on the other, largely impacts the reporting of this
form of criminality.

Finally, through such an appropriate mapping of the crime of violence through
court data, we could obtain relevant official data about the phenomenology of this
form of criminality, aimed at appropriately dimensioning the reaction of the
organised society. That could be done, for example, by paying more attention to
victims in rural areas through opening special offices in charge of assisting victims
of this kind of criminality and/or there could be additional sensitisation and training
of police members on their eventual first contact with domestic violence victims
when such victims would first have courage to report such an event of domestic
violence to competentauthorities.

15 Inthisdirection see the notes of the OSCE Analysis in relation to the different perception of domestic violence within communities
in urban and rural areas, ibid. page 55 and similar.
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[ 4. PROTECTION OF PROCEDURAL RIGHTS

As to how the defendants’ procedural rights were protected and respected in the
course of the monitored court proceedings, we can conclude that, in the course of trials
concerning domestic violence related cases, there is no different or lesser quality with
respect to the protection of the rights of defendants in the course of organized crime
trials or in the course of the so called ordinary crime trials which have been so far
monitored by the CSO Coalition All for Fair Trials.

Equality of arms, right to defence and access to a defence attorney.

The monitors evaluated the equality of arms as one of the elements of fair
proceedings through the procedural possibilities of the parties to propose evidence,
as well as through the aspect of efficiently using procedural rules for challenging the
opposing party’s evidence during the main hearing. Therefore, in the course of the
evidentiary proceedings, our monitors did not note any problems as to the possibility
of the defence to propose evidence or any inconsistencies in terms of the possibility
of the parties to challenge proposed evidence.

Parties used the traditional evidentiary means, in other words, statements made by
the defendant and the damaged party, statements of witnesses, experts and material
evidence. Moreover, our monitors found no limitation on the defendant’s right to
be examined at the main hearing, nor a restriction on his right to pose questions to
prosecution witnesses in a cross-examination. However, our monitors again noted
the court’s practice of interfering at the end of the defendant’s statement and asking
questions to clarify the given statement.*®* We consider that such a practice of the
court to interfere after the cross-examination of the defendant should be eradicated
due to the simple reason that the very practice is not in the spirit of the criminal
procedure nor it is properly regulated in the Law on Criminal Procedure. Namely,
having in mind the fact that the defendant is protected by presumption of innocence
and the burden of proving his/her guilt always falls on the prosecution, if the
defendant decides to make a statement, then the cross-examination cannot and must
not pass the limits of his/her statement made during the direct examination. This
means that if the court wants to engage into clarification of certain things, it is
supposed to ask questions only in line of clarifying aspects that are in direction of
the direct examination, despite the fact that even this jeopardizes the role of the
prosecutor during cross-examination. Such an intervention by the court can easily
turn the defendant into a witness, and this, under conditions of having other evidence
that has not been presented, could mean extortion of guilty plea from the defendant
by the court. Furthermore, the interference of the court upon the completion of the
cross-examination of witnesses represents a problematic issue in theory. This is for
the simple reason that through such a judicial activity the court can disrupt the flow
of the theory of case of the defence and the prosecution, and thus it can even do harm
to the very course of evidentiary proceedings. Unfortunately, it is clear that such a

16 Such a practice was noted in the last year’s report of the Coalition for Fair Trial, see more: Misoski B, Avramovski D, Petrovska
N, Analysis of Data Obtained from Court Proceedings Monitored in 2018, Coalition “All for Fair Trial”, Skopje, OSCE Mission —
Skopje, 2018
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judicial activity in our court proceedings represents a result of unpreparedness of the
parties to pose appropriate questions during direct and cross examination and the
very activity is inspired from the protection of the truth and justice, which in turn
alludes to the need for additional engagement, training and raising the professional
standards of the parties (defence attorneys and prosecutors) when preparing to take
witness statements.

On the other hand, when the damaged party testified, our monitors did not find that
the court needed to examine victims through special victim protection procedural
measures. That was so because no victim had asked for something like that in any of
the cases and this was so even despite the fact that at one of the hearings monitors
detected that a subtle pressure was put on the victim.

Also, victims never asked for the defendant to be removed from the courtroom
while giving their statement, nor they refused to give a statement in his/her
presence. This means that if victims were once encouraged to report crime of
domestic violence, then they feel sufficiently protected by court authorities during
the criminal proceedings and therefore they have no need for additional procedural
and/or extra-procedural protection measures.

In relation to the right to a defence attorney, we can conclude that the monitors
noticed no violation of the rights of defendants in any of the cases, as well as that
defendants did not have any objection as to the time needed for preparation of their
defence or in relation to presumption of their innocence.

In comparison with the last years’ Coalition” report on the monitored court
proceedings in the Republic of North Macedonia, we can conclude that the rightto
defence and the right to effective defence in proceedings conducted for crime of
domestic violence are fully respected and guaranteed by the court. In other words,
our monitors noticed no violation of any kind of these rights in the monitored cases.
On the other hand, as compared to the last years’ report, a drastically smaller and
more focused sample is subject to analysis this year, but, however, the conclusions
are still relevant from a methodological point of view because this is an analysis of
the entire population of court cases that were active at the time of monitoring.

A slight inconsistency is registered with respect to the court’s failure to advise
ontherightto free legal aid in 8 monitored cases, but given the Law on Criminal
Procedure procedural guarantees of compulsory defence and ex officio defence,
which were fully respected in the monitored cases, we cannot conclude thatthere isa
major violation of the defendant’s rights with the court’s practice of failing to advise
on the right to free legal aid. However, having in mind the profile of defendants, we
consider that, in future, the court should pay more attention in relation to giving
clear advice to defendants as to the conditions for provision of free legal aid, given the
benefits from having a defence attorney during criminal proceedings and the impact
of the defence attorney on the effective defence, by primarily taking into account the
specifics of the legal and conceptual arrangement of the criminal proceedings.

Presumption of innocence, independent and impartial court, trial within reasonable
time and public.

17 See: Misoski B, Avramovski D, Petrovska N, Analysis of Data Obtained from Court Proceedings Monitored in 2018, Coalition
“All for Fair Trial”, Skopje, OSCE Mission — Skopje, 2018
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According to the collected data, we can conclude that, in the process of monitoring
the proceedings conducted for crime of domestic violence, the Coalition monitors did
notnote any inconsistenciesinthecourt’'sactionsasto the respectforthe presumption of
innocence of defendants or any court’s activity showing that the court had already
formed opinion in relation to the outcome of the proceedings.

Unfortunately, the inappropriate ex-parte communication between the court and
the parties still remains in practice and consequently this, together with the remarks
from the last years” Coalition reports, implies that there is a need for further treatment
of this issue in the judicial practice. Namely, even despite the very low number of
monitored hearings, at 3 hearings the monitors noticed such an inappropriate form
of communication between the subjects of the criminal proceedings. Therefore, we
recommend that, in future, this form of communication be inserted as part of the
calendar of mandatory trainings that are conducted by the Academy for Judges and
Public Prosecutors and thus judges and prosecutors would get additional training that
could lead to stopping and elimination of the ex-parte communication with parties.

Our monitors did not notice that any of the parties had requested exemption of a
judge and they did not notice any form of inappropriate or biased relation of the court
towards any of the parties, on whatever grounds. On two occasions, our monitors
noticed that the court failed to pay enough attention during the main hearing.

On the other hand, with respect to this form of criminal acts, having in mind the
sample and the monitoring period, we cannot reliably evaluate that the courts acted
within an appropriate and effective timeframe. A few cases that are resolved in one or
two hearings, as well as the fact that the population of monitored cases contains no
older casesthan 2018 can give us a partial picture that we do not have major procedural
problemsinterms of timeliness for this form of criminality. From another point of view,
this finding does not automatically generate the conclusion that there is no violation
of the right to trial within a reasonable time with regard to these crimes, since it is a
truly complex right that is protected under the customary ECtHR*® law and, according
to the very law, the protection of defendant’s right starts from the very beginning of
the criminal proceedings, and not from the beginning of the trial, which means that
in terms of time this right is far beyond the scope of our monitoring of the judicial
work. This means that the assessment of the reasonableness of the length of court
proceedings depends on a comprehensive assessment of several factors such as the
complexity of the case, the conduct of the parties and the court, as well as the overall
duration of the proceedings from the beginning to the end.

Finally, as to the public, from the data obtained and in comparison with the specifics
of the other cases subject to criminal proceedings monitored by the Coalition, we
cannot notice any specifics about this form of crimes. In all monitored cases, the public
was excluded in only one hearing and the judge rendered an appropriately reasoned
decision for his/her act. This means that even despite the specific form of crime, and
especially taking into account the characteristics of the victim in these cases, we can
once again conclude that, in the cases where the public is excluded in the interest of the
defendant, the victim or the witness, pursuant to Article 354 of the Law on Criminal
Procedure, it is even more important for victims to open up and solve problems in
public than to protect their privacy and personal and family circumstances. This can be

18 See concisely the notes in: Stojkovska Zafirovska L, Aleksov Z and Godjo A., First national report from the Matrix of Indicators for
Measuring Performances and Reforms in the Judiciary, Center for Legal Studies and Analysis, Skopje 2019, page 31.



Analysis of the data collected from the court proceedings in domestic violence cases monitored in 2019

interpreted in such a way that the publicity of criminal proceedings and the overall
“opening” of personal and family circumstances to the criminal justice authorities
play a most significant role and have an impact on victims only at the beginning
and even before the initiation of criminal proceedings, and thus they appear to be
a de-motivating factor with respect to the process of reporting the crime to the
police or the public prosecutor’s office or to the NGO centres assisting victims of
domestic violence. On the other hand, in accordance with the data in relation to
other monitored criminal proceedings, we can conclude that in the further course
of criminal proceedings there is no increased trend of requesting exclusion of the
public from the main hearing.

Instruct on the rights

According to the analysed cases, we can conclude that there is still practice where
judges announce the defendants’ rights only by reading and without explaining them
to the defendants in detail. Namely, such a practice isregistered in 5 cases or in about
10 per cent of the monitored hearings. Unfortunately, even with such a small number
of monitored hearings, in one case the defendant was not advised on his/her rights
at all, and in 4 cases our monitors found that the defendant did not understand at all
why he was charged and what were his/her rights.

In that direction we consider that there is a need to reaffirm the importance of
advising the defendant on his/her rights as an eminent part of the fair trial process
of the court during criminal proceedings and as an especially important part in
direction of efficiently enabling defendants to make use of procedural guarantees
during proceedings as well. Precisely that is why we consider that courts should
eradicate the practice of only enumerating defendants’ rights but, on the contrary,
they should always make enough room and pay enough attention to elaborating
these defendants’ rights in detail. Moreover, the advice on defendants’ rights given
in order for the very defendants to be able to more effectively enjoy their procedural
rights and guarantees is of special importance when these defendants have been
indicted for the first time, in other words, when they are not recidivists. This is so
for the simple reason that in this case they are facing the criminal justice system for
the first time and it depends precisely on the instruct on their rights from the court
how well and in what way they would use their legally guaranteed procedural rights,
being a precondition for assessment of the judicial proceedings as fair and just.

Unfortunately, according to the data collected, the court’s trend in omitting to
give an instruct on procedural guarantees and rights of the damaged party or the
victim during criminal proceedings is obvious. Such a practice is registered by our
monitors in 5cases.

Namely, we consider that it is essential that the court pays attention to the
procedural rights of the damaged party through his/her own participation in
criminal proceedings and thus his/her interest would be protected to a large extent.
This is especially important if one takes into account the specific of the criminal
acts, so through such an activity the court can improve or destroy the perception of
efficiency of the criminal prosecution of perpetrators of crime of domestic violence
in the eyes of the public while, on the other hand, this represent essential condition
for increasing the percentage of processed domestic violence cases before courts.
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[l 5. GUILTY PLEA

In theory, domestic violence is located as one of the factors having an ambivalent
influence on the application of plea bargaining proceedings. That ambivalent nature
can be seen in the fact that, with respect to certain criminal acts pertaining to
domestic violence, victims might be motivated towards a faster outcome of the
criminal proceedings, especially in cases when it is about manslaughter or when itis
about crimes committed against gender freedom and morality. *° In cases like these
victims are most often interested in seeing the criminal proceedings completed as
soon as possible in order to avoid a secondary victimisation.*® An additional
stimulating factor towards quicker resolution of the case can be the negative social
publicity and/or stigmatisation of the victim, which can occur if longer regular and
public criminal proceedings are conducted.

The antipode, i.e the restrictive side of applying the plea bargaining procedure to
crimes that are characterized by domestic violence, can be located in the fact that this
procedure may, in some cases, be perceived by victims as a means of avoiding justice
and/or avoiding deserved punishment and treatment by the perpetrator where the very
perpetrator is offered a speedy resolution of the criminal proceedings, a relatively

lighter penalty, and possibility to avoid publicity and public condemnation.?1 Precisely
such a perception that victims might have increases the dark figure of criminality of

domestic violence?2 and this might often be a motive the victim to commit criminal
acts in the capacity of an accomplice with his/her abuser. 23

Having in mind these circumstances and how the monitoring of court proceedings
was conducted, we can, unfortunately, conclude that we are not able to answer in
our analysis whether and to what extent plea bargaining was applied to pre-trial
proceedings.

On the other hand, in comparison with plea bargaining proceedings, any guilty
plea made during the main hearing cannot in general have the same specifics as plea
bargaining proceedings because guilty plea made in the course of the main hearing
does not represent a basis for application of plea bargaining proceedings, but only a
basis for shortening the evidentiary proceedings.

However,sometimesandwhenapplyingthe Lawon Criminal Procedure provisions
on shortening the evidentiary proceedings, in those cases in which the defendant
has made guilty plea during the main hearing, similar positive or negative feelings
can occur to victims. Namely, victims may sometimes feel as if they were played by
the court because during the main hearing, under conditions of guilty plea made, the
court does not present all the evidence against the defendant, which may be against

19 See: Letourneau E.J., etal, The effects of Sex Offender registration and Notification on Judicial Decisions, Criminal Justice Review,
Vol. 35, No. 3, 2010 (295-317), page. 310 and similar.

20 See: Kozin A., Scrapbooking the Criminal Defence File, Crime and Media Culture, Vol. 4, 2008 (31-52), page. 38.
21 Because of that there is actually interest in applying the plea bargaining procedure. See: Mirchandani R., “Hitting Is Not Manly”,

Domestic Violence Court and the Re-Imagination of the Patriarchal State, Gender and Society, Vol. 20, No. 6, 2006 (781-804)
page. 789.

22 See: Tapscott J. L., Hancoock M., Hoaken P.N. S., Severity and Frequency of Reactive and Instrumental Violent Offending,
Divergent Validity of Subtypes of Violence in an Adult Forensic Sample, Criminal justice and Behavior, VVol. 39, No. 2, 2012 (202-
219), page. 204 and similar.

23 See: Jones S., Partners in Crime: A Study of the Relationship Between Female Offenders and Their Co-defendants, Criminology
and Criminal Justice, Vol. 8, No. 2, 2008 (147-164), page. 148 and similar, as well as page 158 and similar.
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the expectationsofthevictimshoping foranunwavering disclosure ofalltheevidence
before the court. This can somehow be interpreted as a limiting factor towards the
eventual increase in the number of reported perpetrators because through such
procedural provisions victims might feel that the defendant “ostensibly” received an
easier treatment by the court. This feeling can get even more stressed if one takes
into account the relatively low penal policy applied by courts towards perpetrators
of these criminalacts.

Withrespecttocasesinwhichthedefendanthasmadeguilty pleaduringthe main
hearing, we could overcome this situation if the court does not restrict or limit the
presentation of evidence, especially with regard to those pieces of evidence that
encouraged the victim to the greatest extentto reportthe crime and thusto disclose
the defendant’s conduct.

According to our data, in three cases the defendant pleaded guilty during the main
hearing and according to our monitors the court properly assessed as to whether the
plea was made in a conscientious and voluntary way; our monitors also noted that
the court properly informed the defendant about the consequences arising from his/
her guilty plea.

What in a certain sense goes in favour of the above-mentioned doubts about the
application of these proceedings for the purpose of increasing the court’s efficiency in
domestic violence related cases is the fact that in all three cases the court presented
only data about previous convictions of the defendant as evidence supporting his/
her guilty plea. This is something about which we argued that was a bad practice in
almost all previous reports. #

Precisely therefore, we consider that when defendant has pleaded guilty, the court
should not have done such adrastic reduction of the evidentiary proceedings. Instead
of that, for the benefit of the public and in order to satisfy the interests of the victim
and abide by the principle of general prevention, we believe that it is necessary that
the court should present all or at least the available pieces of evidence listed in the
list of evidence of the prosecution. According to the data obtained and with respect
to the length of criminal proceedings this is even more so because we can conclude
with a relative conviction that the monitored criminal proceedings do not take too
long and do not have an excessive prolongation percentage.

By eradicating the court’s practice of drastically curtailing evidence presented
during the evidentiary proceedings under conditions of guilty plea made by the
defendant, victims would gain confidence in the criminal justice system believing
that they have not raised their voices in vain, that the court has listened to them,
has acted appropriately and has reached a fair judgment for the perpetrator. Thus,
victims of domestic violence and gender-based violence would have more courage to
report this form of criminal acts to competent authorities. On the other hand, even
defendants would be encouraged to plead guilty only in those cases when they will
fill a real and sincere remorse for the criminal act committed and this represents a
starting point and at the same time the main objective in preventing this form of
criminality.

Of course, on this occasion we are not suggesting amending the Law on Criminal
Procedure in direction of limiting the possibilities of shortening the evidentiary

24 See: Misoski B, Avramovski D, Petrovska N, Analysis of Data Obtained from Court Proceedings Monitored in 2018, Coalition
“All for Fair Trial”, Skopje, OSCE Mission — Skopje, 2018
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proceedings under conditions of guilty plea made by the defendant since we consider
thatsuch adrastic decision can be perceived as demotivating with respecttoreporting
this form of criminal acts to competent authorities. This is because any strict legal
insistence on presentation of all proposed evidence, under conditions of guilty plea
made by the defendant, can sometimes burden the evidentiary proceedings and can
lead to abuse of this procedural provision by defendants. In such cases victims would
perceive the criminal justice process as being too formal, too long and ineffective,
and thus they would be demotivated to report the criminal act (where reporting is
actually the initiative for initiating criminal proceedings).
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[ 6. MEASURES TO ENSUREPRESENCE

The analysis of the application of measures to ensure the presence of defendants
can also give us some conclusions regarding the profile of the perpetrator and the
victim, as well as the high dark figure of this form of criminality.

Namely, according to the hearings analysed, we can again notice the high
percentage of postponed hearings due to the absence of the defendant - absent in
10 out of 47 hearings or due to absence of the Public Prosecutors — absent in 8 out
of 47 hearings. So, all subjects were present at only 11 hearings and judgements
were rendered on 7 cases. These data, in comparison with other data, undoubtedly
generate the conclusion that if all subjects of the proceedings had been present, then
this form of criminality would have been judged within a relatively low number of
court hearings.

All are present 11
oo |
A defendant isabsent 10
A cerece ey sabsent |
Incomplete judicial composition 1
4 damagespaty absent |
A witness/expert is absent 3
Cr I
Table no. 2.

Unfortunately, however, having in mind the data on the number of postponed
hearings, it is interesting to mention that the data suggest that the court applied
more lenient measures (such as summons or bringing in, precautionary measures or
aguarantee) to ensure presence in vain, whereas the custody measure was applied to
only one defendant. These are really interesting data to interpret if one knows that
the defendant was tried in his/her absence in only 3 cases.

This means that court proceedings are inefficient to a large extent, they are
frequently postponed, which in itself represents an obstacle to increasing the level
of self-confidence of victims in reporting and processing this form of criminality. So,
their absence from 9 of the analysed hearings in total is also fully justifiable and this
isalmost equivalent to the number of hearings from which the defendant was absent.
The data obtained about the application of measures to ensure the presence of the
defendant as well as the reasons for postponing court hearings confirm the fact with
a large percentage of certainty that domestic violence cases are most often reported
by victims who have some protective mechanisms within the environment where
they live and who do not depend financially or socially on the defendant. This thesis
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is even confirmed with the fact that in only one case the victim asked the court to
grant protection for his/her safety because of eventual fear of the defendant.®

Thehighdarkfigure of criminality ofdomesticviolence and gender-basedviolence
can be explained precisely with these data. Therefore, we consider thatitis necessary
to envisage additional safeguards in the course of criminal proceedings conducted
for crimes of domestic violence or gender-based violence in direction of improving
the position of victims. These additional safeguards or activities could be located in
several influential directions. The first direction would be located on the normative
level through enabling additional protection of the rights of victims in the course of
criminal proceedings and upon their completion by intervening in the Criminal Code
and in the Law on Criminal Procedure and through their connection with the Law on
Prevention and Protection against Domestic Violence, aswe previously debated. The
second direction should be moving towards envisaging additional extra-procedural
protection of victims of domestic violence as well as envisaging measures and
sanctions that could contribute to a better protection of their position even upon
the completion of criminal proceedings, being in accordance with the Istanbul
Convention of the Council of Europe.

25 Indeed, without effective measures for extra-procedural protection of the victim during criminal proceedings, the question of the
expediency of criminal proceedings, as well as the protection of the victim’s rights justifiably arises, for example, the victim of
domestic violence and the accused are brought together in the court in the morning due to domestic violence and the same
defendant and the same victim are returning back home together in the afternoon after the court hearing.



Analysis of the data collected from the court proceedings in domestic violence cases monitored in 2019

[l 7. CONCLUSIONS ANDRECOMMENDATIONS

From the conducted analysis of court proceedings in crimes of domestic violence
we can conclude that the very analysis confirms, to a large extent, the current
knowledge about the dynamics and techniques of dealing with this form of criminality.
Faced with practical problems, foremost pertaining to the small number of cases on
which this analysis was based, it seems that, at the very beginning, the main thesis is
confirmed, i.e. this form of criminality is generally unreported and undiscovered
andithas alarge dark figure which, consequently, leads tothe conclusionthata
small number of criminal proceedings are conducted for these criminal acts.

Having in mind the profile of the defendant and the victim, in general we can
conclude that criminal acts are perpetrated most often by men while they live in
actual marital or extramarital union with the victim or are former partners, whereas
we have less frequently cases of domestic violence committed by members of the
immediate family. Most often perpetrators are Macedonian nationals and the
distribution of this form of criminality is not representative according to the
national composition in the Republic of North Macedonia. In other words, we have
one community that is most represented as perpetrators of these criminal acts and,
on the other hand, the perpetrators of such criminal acts are almost completely
absent in the other ethnic communities.

Unfortunately, the remark that very limited amount of data are collected in
relation to the economic specifics of defendants and victims of this specific form
of criminality remains; there are no appropriate data on the social milieu of the
defendant, which could otherwise allow for a more appropriate legal treatment of
both the defendant and the victim.

In this direction, we consider that, in the first place, there is a need for a legislative
intervention in the Criminal Code by fully implementing the provisions of the
Istanbul Convention leading to a possibility to advance the penal and legal treatment
of the perpetrators of such criminal acts and, also, by improving the Law on Criminal
Procedure in direction of improving the solutions primarily aimed at non-procedural
protection of the victims of domestic violence.

With these changes and by raising the victims’ confidence in the criminal justice
system as well, one could expect an increase in the reporting threshold with respect
to these criminal acts. Moreover, the improvement of the efficiency of the criminal
justice system could largely encourage victims to report such domestic violence
events in order to fully and efficiently treat and suppress them.

Specifically, with respect to the legislation, we consider that the Macedonian
legislator should improve the provision referred to in Article 56, paragraph 3 of the
Criminal Code, where a compulsory attendance at a work program intended for
persons convicted for criminal acts related to domestic violence is envisaged within
a protective supervision, when probation with protective supervision has been
imposed. Namely, in this direction, we can suggest that this program be emanated as
an independent safety measure within Article 61 of the Criminal Code in which the
safety measures are envisaged; the very measure would be applied in those cases in
which the perpetrator has committed a criminal act containing domestic violence.
Thus, perpetrators of criminal acts pertaining to domestic violence would receive the
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compulsory safety measure?® in direction of prevention of future domestic violence
as well as elimination of the consequences of such violence.

Accordingtotheprovisionsofthe Istanbul Convention,anappropriate intervention
should be envisaged in the Law on Criminal Procedure in order for it to contain early
protection mechanisms for victims of domestic violence. These mechanisms should
be available from the very moment of reporting such crimes and they are similar
to emergency barring (protective) orders, as known in the Anglo-Saxon system.?
Thus, through these measures, upon a proposal made by the public prosecutor and
even at the stage of reporting the crime, the pre-trial judge could offer measures to
victims of domestic violence prohibiting the alleged perpetrator to visit the victim’s
home, imposing an obligation on him/her to be placed in special centres that offer
treatment for violence or providing victims with housing in special centres
—shelters.?® The application of these urgent prohibiting orders would actually incite
victims to cooperate more and to have more confidence in the prosecuting authorities
in the early phase of criminal proceedings, thus guaranteeing that the victim would
be prepared to testify during the main hearing and overcoming the present state of
affairs in which victims refuse to testify during criminal proceedings or withdraw
the criminal prosecution proposal.?® Hence, we consider that these measures,
partially envisaged in the Law on Prevention and Protection against Domestic
Violence, should be connected to the competences that the public prosecutor has
in criminal proceedings, irrespective of the fact that this Law envisages that the
court is the one that should apply these measures as well as irrespective of whether
criminal proceedings are being conducted or not (Article 38). The provision referred
to in Article 42 of this Law can cause additional confusion. The very provision states
that temporary protective measures should be applied according to the provisions of
the Law on Civil Procedure, which can lead to a legal vacuum when such measures
need to be applied in pre-trial proceedings, when criminal proceedings have not yet
been formally initiated and the civil court needs to apply such measures. Precisely
therefore, we consider that these measures should be nomo-technically made more
precise with regard to the aspect of whether criminal proceedings have been
initiated or no, as well as made more precise as to who is competent to impose them,
especially with regard to the investigation phase, where the public prosecutor is a
dominating figure.

With respect to the process of increasing public confidence in the criminal justice
system, we consider that there is an essential need for improving the professional
standards of all participants in the criminal proceedings, from the very beginnings
of their initiation. Therefore, we consider that competent authorities, primarily the
police, the public prosecutor’s offices and judges, should receive additional trainings
in direction of their sensitisation towards detection and support of victims of this

26 Such a practice is introduced, for example, in the federal state Utah in USA. See: Mirchandani R., op.cit. page. 789 and similar., as
well as in Canada, see: Hannah-Moffat K., Maurutto P.,Shifting and Targeted Forms of Penal Governance: Bail, Punishment and
Specialized Courts, Theortical Criminology, Vol. 16, No. 2, 2012 (201-219), page. 209.

27 See: Nelson E.L., Police Controled Antecedents Which Significantly Elevate Prosecution and Conviction Rates in Domestic
Violence Cases, Criminology and Criminal Justice, Vol. 13, No. 5, 2012 (526-551) page. 537 and similar.

28 There are ten shelter centres in the Republic of North Macedonia where victims are accommodated, but the need for a larger
number of such shelters and for a better distribution of the very centres throughout the country is evident. See: Gelevska J.,Mishev
S., Frishchikj J., Analysis of Shelters, ESE, Skopje 2010., page. 28-29. Available on: http://www.semejnonasilstvo.org.mk/Root/
mak/_docs/Analiza%20na%20zasolnista.pdf

29 See: Nelson E.L., op. cit.538.
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form of crime and in direction of becoming more ready to put more effort as to
ensuring their safety in the early phases of criminal proceedings. Moreover, those
police officers usually arriving on the scene of the criminal acts should be especially
included in these trainings in order for them to be more effective in the process of
collecting all data, including even the most subtle data suggesting that the subject
matter of the case is domestic violence. In this way, the quality of evidence, related
to this kind of crime that can be discovered at the time of the very first reporting of
the crime, could be improved.*®

Besides this, we consider that these authorities should improve their cooperation
with the centres of social welfare and the NGO sector in the process of generating
specific prevention plans referring to both the victim and the defendants prosecuted
for such crimes.

Furthermore, we consider that there is a need for developing and improving the
capacities of the court and the public prosecutor’s office in relation to establishing
the practice of performing a full and in-depth analysis of the defendant’s psychosocial
characteristics before the formal start of evidentiary proceedings in the course of
the main hearing. Furthermore, we consider that this should be done according to
the schemes that are well known in the comparative criminal law with respect to
the assessment of the risk that defendants pose, which is done by specialised
organs, most often probation services, in the course of the investigation or before
the beginning of the main hearing.

Finally, we consider that there is a need for additional sensitisation and training
of all subjects who participate in criminal proceedings including the members of the
police as well as the public as to the types of domestic violence and their treatment.
This might represent a good basis for increasing the confidence of victims of this
form of violence, leading to an increase in the percentage of criminal acts reported.

With regard to the aspect of respecting procedural rights, we consider that, in
future, the court should pay more attention in direction of protecting both the
defendants’ rights and the rights of victims, primarily by advising them on their
rights as well as by encouraging defendants to enjoy their right to have a defence
attorney.

In accordance with the data processed, we consider that the court practice of
playing an active role in the examination of the defendant should be eradicated
because such a judicial intervention can easily turn the defendant into a witness and,
thus, in conditions of still having evidence to present, this might mean extortion of
guilty plea from the defendant by the court itself.

On the other hand, we should praise and highlight the fact that victims do not use
their right to ask for exclusion of the public from the main hearing or the right to be
granted additional procedural or extra-procedural protection, suggesting that if they
have courage to report the perpetrator, they have sufficient confidence in the judicial
system as protector of their safety and their rights.

Incases inwhichthe defendanthas made guilty pleaduring the main hearing, we
appeal to the courtto be more patient and to ask for presentation of more evidence,
in particular evidence related to the type of violence against the victim as a sort of

30 See: Holleran D., Beicher D., Spohn C., Examining Charging Agreement Between Police and Prosecutors in Rape Cases, Crime
and Delinquency, Vol. 56, No. 3, 2010 (385-413), page. 386 and similar.
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contribution to an effective protection of the rights of victims, since this could result
into an increased confidence of the victim in the criminal justice process and, thus,

lead to an increase in the percentage of reported cases of domestic and gender-based
violence.




