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Faculty of Law “Tustinianus Primus”, University “Ss. Cyril and Methodius”,
Skopje, Macedonia
Tina PRZESKA™

Faculty of Law “Tustinianus Primus”, University “Ss. Cyril and Methodius”,
Skopje, Macedonia

NULLITY OF LEGAL TRANSACTIONS

Summary: The paper analyses the types of nullity and reasons for
nullity of legal transaction in the legal system of the Republic of Macedonia
and comparative law. Contemporary civil law recognizes two types of nullity of
legal transaction (absolute and relative). Some civil codes and laws clearly state
the difference between absolutely null and relatively null legal transaction such
as: the Italian Civil Code, Macedonian Law of Obligations, Serbian Law of
Obligations, Croatian Law of Obligations and the Law of Obligations of
Montenegro. Other civil codes and laws like the German Civil Code, French
Civil Code, Spanish Civil Code, and the Swiss Law of Obligations, make no
clear distinction between absolute and relative nullity, but attribute different
consequences to nullity depending on the reasons for nullity. Civil doctrine on
the other hand, depending on the reasons for nullity, places null transaction into
three categories: Non-existent legal transaction, absolutely null legal
transactions (void transactions) and relatively null legal transactions (voidable
transactions).

Key words: contracts, legal transactions, nullity, voidable
transactions, civil law.

Civil law relations are voluntary relations enacted under the principle of
free initiative. This means that persons (natural and juridical) are granted the
opportunity to feely create, change or terminate civil law relations in the
boundaries that the law determines. One of the instruments they use to enact
their free initiative is the legal transaction.

The term “legal transaction” is an abstraction created by pandect legal
theory in Germany and continued to develop in contemporary civil law.

* Full-time professor
** Associate professor, t.przeska@pfukim.edumk
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given (§ 121 ). If the reason for nullity is fraud or duress the deadline is one
year from the moment the person became aware of the fraud, or one year
from the moment the duress had stopped, but no later than 10 years (§ 124).

Much like the German Civil Code, the Swiss Law of Obligations
regulates nullity in the scope of the provisions regulating the validity of
agreements. The Swiss Law of Obligations states that an agreement is null if
it is impossible, contrary to the law or immoral (art. 20).

Ttalian Civil Code makes clear difference between absolutely null
legal transaction and relatively null legal transaction. According to its
provisions, absolutely null legal transactions are contrary to mandatory
regulations, unless the law stipulates otherwise. Also included in the list of
reasons for absolute nullity are failure to meet legal requirements, illegality
or deficiencies in the subject and illegitimacy of motive (art.1418). The
Code states that reasons for relative nullity are lack of capacity to contract
{(art. 1425) and legal transaction concluded under duress, fraud or mistake
(art. 1427).

Serbian Law of Obligations defines absolutely null legal transactions
as transactions contrary to'the mandatory regulations or morals of society, if
the nature of the regulation doesn’t require different sanction, or if the law
doesn’t stipulate otherwise (art. 103). The reasons for relative nullity of
legal transactions are: lack of capacity to contract, fraud, duress and
mistake, and other cases when the law deems a contract as null and void
(art. 111).

The Croatian Law of Obligations considers legal transactions to be
absolutely null if they are contrary to the Constitution, mandatory
regulations or morals of the society, unless the nature of the regulation
doesn’t require different sanction, or the law doesn’t stipulate otherwise (art.
322). Same as the Serbian Law of Obligations, the Croatian Law of
Obligations also states that reasons for relative nullity are: lack of capacity
to contract, fraud, duress and mistake, and other cases when the law deems a
contract as nuil and void (art. 330).

Law of Obligations of Montenegro determines legal transactions as
absolutely null if they are contrary to mandatory regulations or morals of
society, if the nature of the regulation doesn’t require different sanction, or
the law doesn’t stipulate otherwise (art. 101). With respect to the reasons for
relative nullity the Law of Obligations of Montenegro doesn’t differ from
the Croatian and the Serbian laws. It states that reasons for relative nullity
are: lack of capacity to contract, fraud, duress and mistake and also when
the law deems a contract as null and void (art. 109)
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1. NON-EXISTING LEGAL TRANSACTIONS

As non-existing legal transactions are deemed those who lack in
content to the extent that it can’t be said that a legal transaction has been
successfully concluded6. Such are the legal transactions where there is no
expression of legally binding will, who have undetermined subject, non-
existing cause or who lack in form. In legal sense non-existing legal
transactions are not considered as legal transactions at all7.

Some scholars note that non-existing legal transactions are actually
incomplete transactions because they can’t produce legal effect until their
imperfection is removed8. As example they state the lack of form of the
legal transactions as an imperfection that can be removed providing that the
parties have voluntarily fulfilled their rights and duties from the transaction
and if it is not contrary to the intended purpose of the prescribed form.
Consequently, by removing its imperfection the legal transaction becomes
perfect and valid.

As for the legal consequences, non-existing legal transactions carry
the same consequences as absolutely null legal transactions. Their
annulment has retroactive effect, and it is presumed that the legal transaction
never occurred. There is an opinion among scholars that annulment of non-
existing transactions is not necessary, since they never existed in the legal
sense of the word. In the occasion that the courts deem such legal
transactions as null and void, the court’s decision will be a mere declaration
that no legally binding transaction exists9.

2. ABSOLUTELY NULL LEGAL TRANSACTIONS (VOID
TRANSACTIONS)

Absolutely null legal transactions are those who have deficiencies that
prevent for the transaction to| take legal effect. They are considered harmful
not only to private interest, but also contrary to public interest.

¢ Non-existent flegal transactions are also defined as legal transaction that lack crucial
elements for their conclusions, or transaction who don’t comply with the basic legal
requirements. Seé: C. Ileporwh, Ob6auzayuono npaso, beorpan 1980, p. 449; Mumogpar
Opmah, 3arxwsyyerse yzosopa, Beorpan 1993, p. 142; L. Nadew, Void Agreements and
Voidable Contracts: The Need to Educate Ambiguities of Their effects, Mizan Law Review,
Vol. 2, No 1, Jan 2008, p.92

" See: J1. Tlonos, op. cit, p. 246; P. Kozagesuh - Kymrrpamoseh, op. cit., p. 195.

® See: A. T'pyirge, op. cit, p. 255.

® See: P. Kosawesuh - Kymrrpuvosuh, op. cit., p. 195.
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2. What all types of absolutely null legal transactions have in
common are the legal consequences of nullity. Absolutely null legal
transactions produce no legal effect from the moment of their conclusion.
The absolute nullity may engulf the entire contract (nullity in full), or some
of its content (partial nullity). In cases of partial nullity the legal transaction
as such may produce legal effect after the null provisions are removed from
its content. However, for partial nullity to be declared, the null provisions in
question should not be the determining factor or prevailing motive of the
parties to enter into the legal transaction, as it is stated in the Law of
Obligations (art. 97 (1)). The courts, however, are not strictly bound by this
condition when they are called to decide for the partial nullity of a legal
transaction. Law of Obligations gives leeway to judges by stating that: “4
contract may stay in effect even if the null provision is a determining factor
or a prevailing motive for conclusion of the contract if partial nullity is
declared so that the contract is freed from such provision in order to be able
to take an effect” (art. 97(2)). What this basically means that courts will
decide on partial nullity of a legal transaction considering the facts and
circumstances in every particular case, rather than following the one fits all
rule.

Annulment of an absolutely null legal transaction in the legal system
of the Republic of Macedonia is not enforced directly by law. It needs to be
determined in court proceedings. Right to claim absolute nullity of a legal
transaction is afforded to any person who will prove to have personal stake
in the matter (not necessarily as a party in that legal transaction). The public
prosecutor also has the right to claim absolute nullity of any legal
transaction concluded between parties. It usually occurs when the validity of
the legal transaction is questioned during a criminal proceeding, or emerges
as a prejudicial question/in such proceedings. Claiming absolute nullity of a
legal transaction is not bound by deadlines, since the Law of Obligations
unequivocally states that “The right to claim absolute nullity can’t be
terminated” (art. 102).

When a legal transaction is deemed as absolutely null by the court,
the court’s decision will have declarative nature. This is because the legal
consequences of annulment are considered to take effect from the moment
that the transaction was concluded.

If the law hasn’t prescribed any other sanction, than the basic
sanction for conclusion of absolutely null legal transaction is the anmulment
of set transaction. Annulment can also bring forth other legal consequences
such as: a) restitution, b) liability for damages, c) convalidation and d)
conversion.
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a) Restitution follows the annulment of the legal transaction, and it
means that the parties must return to the state they were in before the
transaction was concluded. When the legal transaction was annulled in full
restitution always follows, and the parties are obligated to return m<ma~§.bm
they have received from that transaction because the transfer vooompwm
baseless. Restitution may also follow the partial annulment of the legal
transaction if one or both parties received something on the bases of m“ﬁ
annulled provision. By rule, restitution means natural return of all that is
received, but/if such restitution is not possible, then monetary compensation
is given in the amount of the value of what was received. Monetary
compensation is estimated taking into account the value of the thing
received in the moment when the court’s decision was rendered (unless the
law had stipulated otherwise).

The Law of Obligation demands mutual restitution in cases of
annulment of the legal tramsaction (art. 95). In civil doctrine however,
opinions differ with respect to the question of restitution. According to one
group of scholars, the restitution is, and must be, mutual because neither of
the parties can keep what was received on the bases of annulled legal
transaction — that would be baseless acquisition. Other scholars think: that
restitution could be one-sided when one of the parties is unconscientious,
meaning that the party was aware of the reason for nullity but concluded the
transaction anyway. In such cases, according to their opinion, the
unconscientious party has no right to demand restitution. They also add that
Ew conscientious party in such cases will receive restitution, but instead of
giving restitution in return to the unconscientious party it will transfer the
benefits to the State or the municipality. There is also a third opinion stating
that neither of the parties should be granted restitution and all the benefits
should be transferred to the State14. Some scholars point out that restitution
should depend on the specific reason for nullity15.

b} Annulment may also give rise to liability for damages16. The
culprit party is liable to recompense the damages that the conscientious
party had suffered due to the annulment of the legal transaction17. There are
some dilemmas among scholars about the bases for such liability. Most

H See:: A. T'pymge, op. cit., p. 266-268; P. Kopauesuh - KymrpmMoruh, op. cit., p. 244-247
See: C. P. Thorpe, J. C. L. Bailey, Commercial Contracts: 4 Practical Guide to Deals,
m.qza.nnn& Agreements and Promises, Revised Edition, Kogan Page Limited, 1999, p. 207.
, Att. 96, Law of Obligations. ..
By law, the party is considered as conscientious if he or she had not know, or ceuld have
known that there are reasons for absolute nullity of the legal transaction. See: art. 96, Law
of Obligations,..
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nullity of a relatively null will from the day the person became aware of the
reason for nullity. However, the deadline for submitting a claim of nullity of the
will is much longer than the one prescribed for contracts, and it is 10 years
upon proclamation of the will, and if the claim for nullity is submitted against
an ﬁanmmzm&maﬁgsm person, the deadline is 20 years upon the proclamation of
the will™.

Concerning contracts, Law of Obligations permits for the contractor of
the injured party to ask of set party to declare in a given period of time if he or
she is willing for the contract to stay in effect. The given period of time may
not be shorter than 30 days®*. If during that period of time the injured party
gives no response, or states that is not willing for the contract to stay in force,
then the contract immediately becomes null and void.

2. The existence of the relatively null legal transaction is dependent of
the will of the parties. Right up to the moment when the injured party submits a
claim for nullity, the legal transaction is in full legal effect. But if the legal
transaction is deemed null and void, than follow the same consequences as the
annulment of an absolutely mull legal transaction. Nullity takes effect from the
moment that the transaction was concluded (ex tunc). Besides the annulment,
the additional consequences follow as well, such as: a) restitution, b) lability
for damages and ¢) convalidation.

a) Restitution (return to the condition before the conclusion of the legal
transaction) in case of annulment of relatively null transaction is in principle
mutual. Every party has the right to demand from the other return of what was
given on the bases of annulled legal transaction. If natural restitution is not
possible, than a monetary compensation needs to be paid in the amount of the
value of what was given, estimated in the time of the rendering of the court’s
decision for annulment®. When the legal transaction has been annulled due to
the fact that one of the parties didn’t have full legal capacity to act, then the
other party can only claim, restitution of the goods that are still found in the
estate of the person lacking full legal capacity. Also, the contractor of a party
lacking the legal capacity to act may demand monetary compensation for the
goods used in favor of that person, or were deliberately destroyed or
transferred®. ,

b) Liability for damages is also one of the comsequences from
annulment of relatively null legal transaction. The right to claim damages
belongs to the conscientious party, meaning the party not responsible for the

B Art. 64 (1, 2), Inheritance Law. ..
2 Art. 104 (2), Law of Obligations. ..
* Art. 105, Law of Obligations. ..

% Art. 106, Law of Obligations...
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relative nullity of the contract27. The contracting party is conscientious if he
or she wasn’t/aware of the reason for nullity, or was forced into the coniract
by duress. Liability for damages even fall on the party who concluded the
relatively nulll legal transaction lacking full legal capacity to act, if he or she
deceived the other party regarding the capacity to act, or that he or she
acquired permission from the legal representative28. Compensation for
damages is due to the contractor of the party who concluded a legal
transaction by mistake regardless of the fact wether the party was culpable
for his or her mistake29. When the legal transaction has been annulled due
to fraud, the defranded party has the right to demand from the contractor
compensation of damages resulting from the annulment of the
transaction30.

c) Convalidation (giving full legal effect) of relatively null legal
transaction is possible under conditions determined by law. Unlike the
convalidation of absolutely null legal transaction which is permitted only in
exceptional situations, the convalidation of relatively null legal transaction
depends on the will of the parties. The will for convalidation may be
expressed verbally or non-verbally. We have verbally expressed will for
convalidation when: the party declares that he or she is willing for the legal
transaction to remain in effect31, the legal representative of the person
lacking full legal capacity approves the transaction32, when the contractor
of the party who concluded the transaction by mistake declares that he or
she is prepared to fulfil the transaction as if no mistake is present33, and
when the contractor offers the injured party to fulfil the transaction to the
extent that there will be no gross disparity (in case of laesio enormis)34.
Non-verbal convalidation occurs when the injured party allows the deadline
for submitting a claim for nullity to lapse. When the deadline for annulment
lapses the legal transaction is considered to be completely valid.

27 Art. 107, Law of Obligations...

28 Art. 108, Law of Obligations. ..

% Art. 53(3), Law of Obligations. ..
*0 Art. 57 (3), Law of Obligations...
*L Art. 104 (2), Law of Obligations...
2 Art. 48 (3), Law of Obligations. ..
wm Art. 53 (4), Law of Obligations...
3 Art. 128 (4), Law of Obligations. ..
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number 4/2005, 13/2007, 165/2008, 146/2009, 18/2011, 51/2011, 27/2014,
144/2014, 72/2015, 104/2015, 153/2015, 23/2016 and 178/2016

Law of Obligations (3axom 3a ofumrammoEmre opmocw), Official
Gazette of the Republic of Macedonia, number 18/2001, 4/2002, 84/2008 and
161/2009;

Law of Obligations of Montenegro (Zakon o obligacionim odnosima),
Official Gazette of the Republic of Montenegro, number 47/2008;

Law of Ownership and Other Real Rights (3akoa 3a CONCTBEHOCT H
ApYTH cTBapHEE mpasa), Official Gazette of the Republic of Macedonia, number
18 /2001, 92/2008, 135/2009 u 35/2010;

Serbian Law of Obligations (Zakon o obligacionim odnosima), “Sl. list
SFRJ“, br. 29/1978, 39/1985, 45/1989 - odluka USJT i 57/1989, "SL. list SRJ",
br. 31/1993 1 "SL. list SCG", br. 1/2003 - Ustavna povelja;

Spanish Civil Code (Codigo Civil) from 1889;

Swiss Law of Obligations (Obligationenrecht) from 1911.
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Ipodh. Op Poona Kusxoecka, npo. op Tuna Hpacecka

Ponma HBKOBCKA

penosE® npodecop, Yaueepsurer ,,Ce. Kapun m Meronmj®,
Ilpaemm daxynrer , Jycraamjan Iper™

Tuma EPKECKA

BaHPeZEH npodiecop, YanBepamTeT ,,CB. Kuprn u Metonwmj®,
Hparan daxynrer , Jycronmjan Ipee™

HEBAKHOCT OPABHEX NOCJIOCBA

Amcrpaxr: Oaj paj aHaWBHPa BpCTe NOHAMITERHA K Pasiiore
MOBEMINTERHA UPABHAX [OCI0Ba Y HPaBHOM cHcTeMy Penmybmuxe Makenorzrje i
y ymopexsom mpasy. CaspeMeHo rpaljaECKoO HpaBHO 3aKOHOJABCTEO IIO3HAjE
IIBe BPCTC HEBAKHOCTH HPABHWX II0CHOBA (AllCONYTHY K penarHeHy). Hexm
TpaljaHCcKH KOAEKCH W 38KOHH jaCHO YKa3yjy Ha pasmuky wsMeljy anconyTae d@
peNaTHBHE HUNITABOCTH HPaBHEX [OCIOB2 Kao mTo cy: I'paljamckm 3axommk
Wrammje, MaxemoHCKH 3akoH O© OOMHATAImOHEM OFHOCHMA, 3aKoH O
obmrammorEM ofHocEMa Pemy6nuke Cpbmje, XpraTckd 3akod o 00Be3HmM
OI{HOCHMa H 3aKoH o obmuranrormyM oxgaocaMa Llpre 'ope. Ocramu rpaljarcka
KOJEKCH W 3aKOHH Kao mrro cy Hemazku rpaljaEckd 3akoHmk, DOpannycku
rpaljapcxn 3axommk, Illmamckw rpaljancku 3akor u Illpajmapckm 3aKoH ©
of/ranuoHUM OJHOCHMa HE YMHE jacHy pasimky msmely amcomyrso u
peNaTHRHO HMINTABAX NPaBHEX IOCIOBA, 4NK NPOIHACY]Yy pazMHIuTe
TOCTIeHNE 34 HHINTABOCT Y 3aBHCHOCTH O pasnora mumrrasoctH., Llusmima
JOKTpHHA, ¢ OPYyre cTpaHe, y 3aBECHOCTH OJ DA3Iora HEBaXKHOCTH, CBPCTABA
mepaxkelie mpaBHEe mocHOBe y TPH KaTeropHje: HemocTojehin IPaBHH IOCIOBH,
ATICONYTHO HUIITABH IIPABHHA IOCHOBY H PEIATHRHO HUIITABH [IPABHHA IIOCIIORH.

Krpyame pewm: yzo6opu, HpPagHU NOCROSY, HESANCHOCH RPAGHUX
nOCRO6a, PYULLUEOCH RPABHUX NOCT08A, 2PalancKo Hpaso.

Pan je mpemar 17. mapra 2018. rommee, a HAKOH MHNLELEHA
percH3eHEATa O/UTYKOM OJITOBOPHOT YPEAHHEKA 0X00pEH 3a MITaMiLy.
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