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Tina PRZESKA"
Faculty of Law Iustinianus Primus, “Ss. Cyril and Methodius”
University in Skopje

THE ROLE OF MORTGAGE IN THE REAL ESTATE TRADE

Abstract: The paper analyses mortgage as a right in rem and a real
security used for securing of monetary claims or claims that can be expressed in
monetary value. Subject to closer analysis is the coniractual mortgage that, as
research hasishown, is the most commonly used real security by creditors that
provide financial support in Macedonian real estate market. The analysis of
contractual mortgage includes the legal requirements for acquisition of
mortgage as prescribed by the Law for Contractual Pledge, types of immovable
property that-can be mortgaged in Macedonian legal system and the effects
attributed to the termination of contractual mortgage when the legal conditions
for termination have been fulfilled. Main objective of this paper is to
demonstrate the possibilities that the legislation provides for mortgage creditors
and mortgage debtor in securing of claims by contractual mortgage in the area
where such a security is most commonly used — the real estate market. The
paper examines the effectiveness in exercise of the rights of mortgage creditors
and mortgage debtors and the challenges that they face in the process, the level
of legal security that the legislation provides and what it lacks in the existing
regulation. This paper also focuses on in identifying the main reasons for
disputes between mortgage creditor and mortgage debtor with respect to
mortgage rights and offers possible solution on how such disputes can be
overcome.

Key words: real securities, mortgages, real property, immovable
property, ¥ights in rem, real esiate markel, real esiate trade.

AmcTpaxkT: Y pajy Cce aHaIMSHpa XWIIOTeKa Ka0 CTBApHO MpaBo H
peanso 0besbeljerme HOBUAHMK NOTPAIKMBAILA MITH TIOTPAKHBARA KOja €8 MOTY
H3pA3UTH y HOBYAHO] BpemHOCTH. llpemver Gmbke awammse je yroeopHa
XHIIOTEKA KOja, IIpeMa HellleM HCTPXHBawy, je Hajgembe kopumhiero peamo
obesbeheme on cTpaHe IOBEPHOLA KOJH NPYXajy (DHHAHCHjCKY MOXPIIKY Ha
MAaKeIOHCKOM TP KMINTY HEKDETHHHA. AHAlH3a YrOBOPHE XMIOTeKe o6yxBaTa
32KOHCKE YCNOBE 34 CTHIABE XHIIOTEKe IPOIICAHEe 3aKOHOM O YIOBODHO]

" Associate professor, t.przeska@pf.ukim.edu. mi
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noGapysamara)’. Provisions pertaining to legal mortgage are found in the Law
of Ownership and Other Real Rights regarding claims deriving from division of
co-ownership, also in the Law for Internal Sailing (3axon 3a BHarTpemHa
mnosunta)®, the Law for Protection of Cultural Heritage (3axoH 3a 3amTuTa Ha
KyJITYPHOTO naciencteo)’| the Law for Obligations and Property Relations in
Air Traffic (Baxon 3a oO/MralHOHWTE M CTBAPHOIPABHHMTE ONHOCH BO
Bo3AymHHOT cooGpakaj)'? and other laws.

Contractual mortgage is the type of mortgage used as a real security on
the real estate market. The other types of mortgages (judicial mortgage and
legal mortgage) find their use in cases of compulsory securing of claims or in
securing of claims that arise from legal relations between parties regulated
before the courts or other public authorities.

1.1. CONTRACTUAL MORTGAGE

As it was previously noted, the contractual mortgage is the type of
mortgage that is commonly used as a security for credit lines intended for
purchase (or construction) of real estate on the real estate market. Since
contract mortgage has taken the role of being an indispensable instrument in the
real estate trade special regulation has been implemented in order to provide
higher level of legal security for creditors and debtors who participate in that
trade, and also to provide efficient foreclosure of mortgages when debtors fail
to ensure the payment of the debt.

The Law for Contractual Pledge regulates the two types of contractual
pledge - pawn and mortgage. Before the implementation of this Law, the
contractual mortgage and pawn were subject to separate regulation. Contractual
mortgage was regulated with the Law for Contractual Mortgage (3axon 32
norosopHa xuriotexa)', and contractual pawn was regulated with the Law on
Pledge of Movables and Rights (3axox 3a 3a70r Ha ONBIDKHH IPEAMETH H
mpasa)'®. Considering the legal nature of contractual pawn and contractual
mortgage it was ultimately decided that it would be more effective if both types
pledge are regulated in a same law — The Law for Contractual Pledge from
2003. Although, from the general overlook of the law we can conclude that its

T “Cynben BecHur Ha Permy6mmxa Maxenomuja“, 6p. 87/07 u 31/16.

8 “Crynden secHuK Ha Permy6mmxa Maxenonmja®, 6p. 55/07, 26/09, 22/10, 23/11, 53/11,
155/12, 15/13, 137/13, 163/13; 42/14, 166/14, 146/15, 193/15, 31/16 u 64/18.

? “Crynfen pecumk Ha PeryOmixa Maxenormja®, 6p. 20/04, 71/04, 115/07, 18/11, 148/11,
23/13, 137/13, 164/13, 38/14, 44/14, 199/14, 104/15, 134/15, 192/15, 39/16 u 11/181.

19 «Cyxden BecHHK Ha PenyGmma Maxenormja®, 6p. 85/08, 148/11, 10/15 u 150/15.

1 «Cryxden BecHrn Ha Perny6muxa Maxemossja“, 6p. 59/00 u 86/00.

2 “Crryaden Becuux Ha PenyGmaxa Maxexommja™, 6p. 21/98, 48/99 u 86/2000.
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provisions refer to both types of contractual pledge, a closer look shows that the
provisions of the Law can be classified into three groups of regulations. The
first consists of provisions that are generally applicable to both types of
contractual pledge, the second consists of provisions applicable only for
contractual pawn, and the third consists of provisions that can only be applied
to contractual mortgage. This paper will only examine provisions of the Law
applicable on contractual mortgage.

1.1.1. LEGAL REQUIREMENTS FOR ACQUIRING CONTRACTUAL
MORTGAGE

According to the provisions of the Law for Contractual Pledge, the
contractual mortgage is acquired solely as a non-possessory pledge, enabling
@6 morigage debtor to fully use the morigaged property without any
interference by the mortgage creditor. There are two legal requirements for
acquiring contractual mortgage: 1. the mortgage contract (iustus titulus) and 2.
registration of the mortgage in public records - the Real Estate Cadastre (modus
aquirendi). The right of contractual mortgage is considered as fully acquired
upon completion of the second legal requirement — the registration of the
mortgage.

L Concluding the mortgage contract is the first legal requirement for
acquinng confractual mortgage. It is a strictly formal contract that must be
concluded in written form and notarized by notary public'*. In addition, if the
contract is valued to be over 10.000 Euros in worth, than it must be drafted by a
lawyer®. The mortgage contract that is not concluded in a form and manner
prescribed by law is considered to be null and void®. The strict formality of the
mortgage contract is due to its effect with respect to the rights of the mortgage
creditor arising from the contract, such as the right to demand sale of the
mortgaged property when the debtor defaults payment.

For the mortgage contract to be fully valid, it must contain the
obligatory content prescribed by the Law for Contractual Pledge!’. The
mortgage contract must contain personal information of the contract parties —
Fo mortgage creditor and the mortgage debtor (name, address, personal
identification number, etc.). If the mortgage debtor and the obligation debtor
are not the same person, then the mortgage contract must contain personal

' Art. 3, Law for Contractual Pledge.
m Art. 21, par. 1, Law for Contractual Pledge.
 Art. 55, par. 2, Law for Notary Public (3axon 3a motapujator,“Crymfen BeCHHK Ha
Wmmwmamﬁ Maxenonuja”, 6p. 72/16 u 142/16).
" Art. 21, par. 2. Law for Contractual Pledge.
Art. 23, Lawifor Contractual Pledge.
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such clause®. The Law clearly states that lex commissoria may be mxm.mnwmm.m
under strict condition determined by law mcnumqmwm foreclosure proceedings if
the sale by public bidding has been unsuccessful*.

2. Registering the mortgage in the Real Estate Cadastre is the second
legal requirement for acquiring contractual mortgage. All types of mortgages
are registered in the Real Estate Cadastre as right in rem. The information about
the existing mortgages on the real estate is found in G — section of the property
sheet™. If the mortgaged property is an infrastructural object, then the mortgage
is registered in the Cadastre of Infrastructural Objects which is as a part of Em
Real Estate Cadastre®. The information about the mortgage is found in section
4 of the property shest' for infrastructural objects. For gm&mmm under
construction, the mortgage is registered in the pre-registration sheet™, and for
infrastructural objects under construction the mortgage is registered in the pre-
registration sheet for infrastructural object™. .

Regarding the registration of mortgages it is important to note that this
registration is not optional. According to the Law for Real Estate Cadastre
(3aKoH 3a KaTacTap Ha HENBEDKHOCTH) ,the registration of &wﬁm&&ﬂ E.Sw other
veal rights in the real estate cadastre is mandatory... “*’. In addition, the
registration is required for full acquisition of the right (constitutive nature of Ew
registration)”®. In practice, the application for registration of the mortgage is

*! Contemporary law prohibitsithe “lex commissoria” clause in mortgage contract in order
to protect the rights of the mortgage debtor and to prevent unjust enrichment on part of the
mortgage creditor since the value of mortgaged object is always higher that the value of the
secured claim. However, scholars consider that after the initiation of the foreclosure
proceedings there is no more need for protection of the mortgage debtor, so therefore lex
commissoria may be permited. See: M. Lazi¢, Prava Realnog oboezbedenja. Ni§ 2009,
117-115; Z. P. Ragovi¢, Komentar zakona o hipoteci. Pravni fakultet u Podgorici,
Podgorica, 2007, 190-192).

* Art. 641, Law for Contractual Pledge. .

» The property sheet is a public instrument that is used as proof of ownership over
immovables. It contains all relevant information including information about rights in rem,
and other rights, bans and limitations on immovables - Art. 156 (3axoH 32 xaracrap Ha
mempkHOCTH, “Ciyxden BecHuk Ha PenyOmmxa Maxemormja®, 6p. 35/13, 41/2014,
115/14, 116/15, 153/15, 192/13, 61/16 1 172/16).

¥ Art. 177, Law for Real Estate Cadastre.

2 Art. 158, Law for Real Estate Cadastre.

*% Art. 158-a, Law for Real Estate Cadastre.

7 Art. 142, par 1, Law for Real Estate Cadastre.

* Art. 143, Law for Real Estate Cadastre. For more on the constitutive nature of
registration in The Real Estate Cadastre see: P. JKusroscka, T. Ilpaecka, C. Hmvosa, H.
Tlerpymescka, Komenmap na 3axonom 3a xamacmap Ha Hedsuscrocmu, Espoma 92,
Cromje, 2013, 243-244. ’
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submitted by the notary public who has notarized the mortgage contract. The
submission is done in the name of the interested parties who also bear the
expenses related to the registration of the mortgage. The base for such practice
is found in the provisions of the Law for Real Estate Cadastre where a duty is
imposed for the notary public to deliver to the Agency for Real Estate Cadastre
all legal documents from which rights subject to registration in the Real Estate
Cadastre originate®. When these provisions came into force, their
implementation was met with resistance by the notary public offices and other
public authorities claiming that the provisions create unnecessary imposition on
their work. However, the need for legal security of mortgage creditors with
regard to acquiring mortgages and maintaining the priority afforded at the
moment of registration prevailed over any other argument. Due to the fact that
notary public offices are those who submit the applications for registration of
the mortgage in the Real Estate Cadastre any delay of the registration is
avoided. Also, the system in place makes it impossible for two separate notary
public offices to file for mortgage registration on the same real estate at the
same time so that the priority afforded by the moment of registration is not put
into question.

1 1.1.2. PROPERTY THAT CAN BE MORTGAGED

Object of mortgage is immovable property. There are two basic
conditions that must be fulfilled in order for immovable property to be eligible
for mortgaging™. The first condition is that immovable property must be
tradable. Immovable property that can’t be traded isn’t eligible for mortgaging
because that is contrary to the nature of the mortgage. The essential function of
the mortgage as 2 real security is to provide the mortgage creditor with the
opportunity to collect payment on his claim from the value of the mortgaged
property if the obligation debtor defaults in payment. If the immovable property
1s untradeable; than it has no market value so it can’t be used for payment of the
secured claim. The second condition is that the mortgaged property must be
owned by the mortgage debtor. This condition is derived from the fact that only
the owner is authorized to dispose with his or her property which includes
(among other things) mortgaging it*'. Exception is made in case of mortgaging
property that the mortgage debtor doesn’t own but has mortgage rights over>%

Immovable property that can be mortgaged includes: land, buildings
and other structures permanently fixed on land, infrastructure and things treated

*® Att. 141+, par. 5, Law for Real Estate Cadastre.

% Art. 10, par. 1, Law for Contractual Pledge.

> See: Art. 8, Law of Ownership and Other Real Rights.
3 Art. 10, par. 2, Law for Contractual Pledge.

307



60¢

“punoIn) Uononisuoy) 105 me ‘z ‘red ‘¢ 1y -

“PUTIOIL) UOTIONIISTOY) I0] MBT °T “Ted *9¢ 11y .

"PUROIL) UOTONNSTO]) 10 MBT °¢ “Fed ‘¢7 "WV

(€1/16 UT 20/LS 1S .2lTaAols axriqndsy 187 mupen),, Suosez maerdowrems) 661

“He - 9po)) AuedoId UBTULAOS UL PUE (+/Z6T “TT/SHT "60/8€ *80/9FT “90/T+1 "00/6L “TO/FTT
‘00/6TT “O0/EL “00/TT ‘66/LET ‘86/89 ‘96/16 '1q SUIACU SUPOIRN], ‘BumAeid WHIBAIS
wWSNIP T NAISTUSE[A O Uosey) 9 pue ¢ red ‘367 “We - s{Sny [esy 1emo pue dESIUMQO
JO MET UBOEBOI) OUI UI PUnOy SI Uone[SIde] yonS ‘peSpoid pue poumo Apuspusdspur
aq Aewr jup Auadord sjqeAcwr Se PIIOPISUOD SF8 SHMI UONRSIS] oaperedwod ujy 6
"a3psald TemornUO)) J0] MR ‘7 Ted ‘17 Wy wm

SuIp|mg Sy} Sepnoul 1Byl Pue ‘pPUnoIS UCHONISUOD SYl U0 PUNO] SOMIXY [B
Jequmous pnoys ‘Aonses Jo sidouud Aq ‘sefeSLIOW Yong "oses] i} Suof Jo
YSU oY1 JO UOTBUIUIS] 1} 0} Joud punoiS UonOnISuod 91} POISqUINOUS SARY
1Ry} seSesuow o1 serjdde sures o1 JI 91BIS 1, US20D MEB] O} ‘I0ASMOL] SuIp[ing
o1 SurrequMoUe $98RTLIOW SUIPNOUI Wl UI JYSH [[B 01 10J01 SuoIsiaold osay]
" AvIoud o 1ep1o Itey Surdess] ‘[lem se PUNOIS UOONISUOD SUR O} UO ISJSUBI)
- Suip{mq 91} I0A0 WLl UI S1YSU Funsme oy ‘(ermmlwes omueredl Be HONEL)
pUNOI) UOUSNISUO)) 10 mBT o1 JO suoisiroid o) 01 Surpioooe ‘susdder] 1eyy
USYA *,,1OUMO PUE] U Jo dIYSIOUMO SOUIODRq 1T YINS SE PUB ‘U0 POJodIe Useq
Sey 11 punoIs uonONNSUod o Jo Med souiooeq SUIPIMg o1} ‘PLIRUNILLIS} ST 9SBL]
wiIe) SUo] JO JYSII S} 99UO TOASMOL] ), 8SBS] TLIe) SUO] JO JYSU ot fim Suofe
oSeS1I0W AQ PAISqUINOUS IO PALISISURI SI (ONS SB PUB ‘0seo] wie) Suof Jo 1ysu
9yl U0 SIMIXT B 5 0} PRISPISUOD S1 SUIPIM( Poloais o] S8Sed [Yons Uf ‘eInixiy
S}I Se PUNOIS uononusuos sy Jo wed AjfeSs] 10u s1 SUIpP[ng oy} 1R SurEewW
‘Ajdde 3 useop sidmund 11pso ofos sepiedns oyl (JySu Swpimq) 9Ses] WiIe]
Suo] Jo WSU oY ISpUN Ppo1osIe ST (SIMJOonIs ISYJO 10) SUIP|nNg B USYM
s AITURISIIIP poaiSe eAry senred
J0BIIUOD S1f} SSOTUN SBUIPee001d 2MSO]0910] JO UOLRTIIUI JO JUSTUHOWI U} J8 PUnoj
Ayrodoad peSeSrour oY) WIOI] S}JoUeq ISY)O PUE S}INIY ATUO SIsqumMOoue e8eSiioul
Ry} poyLIe]d St i1 a1oym ¢ ydeiSered ‘77 ojoute Ul punoj suoisiaoid £q peAjos St
BWWR[IP oY IeYIOUR SUO 0] AI019TpRNUOD 818 SU0IsIA0id om] 9se1f) AJSnoiaqQ
g ATTUSISIIID Posise oAy semied joenuoo ot sseyun ‘Apedord peSesirow
oy woy Suiatue symay (e desy 01 1WBU oY) SBY 10]Gep S58S1I0W o1t IRy} 91B]S
Ajrea1d “pajeIngal a1v 103Gep oSeSiiour oy} PUB IOHPSIS 9FBEHOW O JO Seunp
pue SiySiI SIotm meT oYl JO UON0es oyl ul punof ‘z ydeisered 47 opomIe JO
SUoTISTIAOId o1 “19ASMOF] "I0}IPeI0 o5eSirour o1 Jo 1ed U0 SOOUSISIISIUT JNOYIIm
‘sjjeusq ISUJO pUBR SHNI JO WONOSIed oy Supnour ‘Alisdoid peSeSipow
oyl JO syjeusq [eomuounds oy Aofue Ajmy o1 Amumuoddo oy yim 101gep
oBespiour oy opraoxd 0O} ST yorym oSeSpow [eryoenuod SupreSer meT oyl
JO 3deou0) [e1oUSS SU} (IM JUSISISUOOUI ST UMO S U0 UOISIA0Id ST T, "APUSISLIIp
peeise eAry souIed 10BIUOD Y SSOTUN o5eSHI0W oY) AQ PLIOqUINOUS OS[e 9.8

o] eriy dr (odyy

80¢

"(9T/06T B 91/THT ‘OT/1€ “S1/92T *ST/€61 "€1/86 C1/S1 dg *,HEOTONBI

e Tiod BH SHHODE HogAW)), ‘ormmifives ‘omroveds ve moweg) 7 red Q1 e
- punoi8 WORONNSIod oy JO 1ed J.usIe SOIMIONAS Arezodursy jeyy sojers Apresio (ermmfives
omworepdl BS HONEE) PUROID) TOMONISUO) JOF MY SUI TOWIPPE W[ "T9L/ZET ¥ 91/IL
‘91/6€ “OT/1E “9T/0€ ‘ST/9TT “C1/L1IT *ST/6TT “SU/FF “$1/L8T FI/6TT FUCTT P1/TF “F1/8C
PI/LT “€T/E9T “SVLET “S1/6L “S1/ST “TUHFT “TI/ET “T1/¥S T1/9¢ "T1/81 "01/¥Z1 60/0¢€1
-dg *, pEHOTONEN BIHIQAS] BH MHHOIH gopkAirD),, “oworeds ve moweg ‘1 Ted 7 WY
“091-6ST ‘5007 *ofiox) ‘76 enodey ‘oopdu ondpou)) BIOFONENY "J 193§ o

-o8paid [emoenuoy) 10 me] ] xed °L WV

‘o§pa]d TEMORIUO)) I0] MBT ¢ UV

(29T 8 “Tr6] ozIRW

9T 012105(] 0139y “OUBIE)] S[IAL) S0IP0D) 0187 e - SSIOM2A I010W SSPNIOUY OSTE ‘SITRIOIE
puE sjeoq saprseq “Auadoid ojqRACUIT SE pRjesn sSuny Suonre spol TIALD Uerel] o4l .

Aot e8pe]d [enIoRLUO) 0] MBT 9P JO T ydeiSered ¢/, sjonIe ul suoisiaoid ot}
01 SuipIoooe ‘s1eusq IOIO PuUB SIMY soa1s Apredoid peSesSirow o JI
‘ “uo peded a1e Aot pue] St}
70 Apuspuedepul poumMo oG PNOD BT} SIIGRAOW SE pajeal} 18 SSIUONLS YoNS
‘910J0ISY ] , SOIXY S} SB punois UOPONUSUOd S} UO UTBUIal Apueueturod
0] pSpUSIW }0U ore semionys Areroduis) ‘(omeredl BE HOMBE) UOLONISUOD
10J ME] ST O] SUPIO0Y 'SPUNOIS UOHONNSUOD S} U0 SSIMINNS Kresodurs}
ot} MOqe PIES 8q Ued SWES S, ‘SUIp[mng 2} 1940 oFr31IouI o1} AQ PRIOqUINOUS
aq 10U PNOYs KoY} ApUSpuedspuUl PSMO PUE PIAOWSI 8 UED Koty 90UIS
pUE ‘SSINIXIJ J0U oI¢ ;g FuIp[mq o1 Jo yred juouodmod SIe SUOLRIODOP IS0
pue sSunured ‘emimumj se yons SWp[Nq peSeSiiowt Sy} JO UONRIOOSP IOLAJUL
otp ‘ordurexe 10 "A[IUSISIJIP PooISe sABY soryred 10B1UOD S SSO[UN oFeSHou
oy} PIM POISqUNOUS ©g 10U Poys Apuspuedepm paumo 9q 03 9[qISTe
o8 pUB SOIMIXI] } USTE 1B} fredoxd sjqeaouruul ot jo syed jueuodmod oY}
SSUS JBY} U] 'UOHE}III] SUIOS 9ABY PINOYS 958SHI0UI 913 JO A1onses [BONRI0SYL
o1 “IOAGMOY] 0}8 PUB 310 UOUONISUOD [RUONIPPE ‘uonjerdepe “UONONHSUOISL
se yons syuewesoldwl a1y s} [[& SI9qUIMOUS sSumpimq IeA0 eSeSpouwr oy
‘spue(d pue Se9I} SB TYONS SSIMXE ISTRO SISqUINOUS OS[e PUB] oL UO aSeSuow
oyy, yuned SUIPIMQ B M PUE] JBY) UO PSjO_Ie SSIMIONS 1910 pue sSump[mqg
[z os[e ing ‘puej oy} AJUO 10U SIQUINOUS oFeSuow oy} ueyl ‘paseSpouwt
s1 puey jo [eored e ji ojdumexe I1og - gcoldoutd 3Iped 0[os setorpredns oyl
— Apuspuasdepul paumo oq 1, UBd PUB 3]eISS [esl 1BY) JO jied SB poIOpISUOD ME]
Aq o1 Tey) pue| oty Jo sired jusuoduiod are (syusuryoR)E JI0) SSINIXLY "(SOIIXI))
1 01 payoeye Apueuenad sIe JEL) syred juouoduwiod I8 SISQUINOUS ‘opdourd
AyIonsere S} 03 SOUBPIOOIR Ul ‘fy1odoid s[qrAOWILLT IOAO SFBS1IoW Sy
" UOLONLIISUOD 15pUn $108 [qo [emionISBLIUI pUE SFUIP[MA Sk
yons , A&redoxd S]GRAOWIUII SINJ,, PA[EO OS ST} IPqUMOUS OSTe Aewr o8eSH0N
‘1o7pe50) SSUTYL S]qRAOWIUI [BISASS 10 ‘J JO ped ‘SUIg) S]qBRAOLULII dINUS
ot Toqumous Aewt 95eSHOW . ( SYRIOIE PUe syeoq) Auedoid sjqeaouiull SB

exoaxdyT eray, dr dodi]



T

T

TIpod. mp Tuxa [Ipixecka

once the right of long term lease is terminated. The problem in this situation is
determining the order of priority between the mortgages that have primarily
encumbered the building and consequently the construction ground once the
right of long term lease has been terminated, and the mortgages that have
primarily encumbered the construction ground and consequently the building.
In these types of situations it should be considered that both mortgages keep the
same order of priority, and in case of foreclosure proceedings claims secured by
mortgages that share the same order of priority will be paid out proportionally.

Infrastructures according to the Law of Ownership and Other Real
Rights are considered as fixtures on the land or buildings they have been placed
upon™. However, the provisions of the Law for Real Estate Cadastre from 2013
have change the legal regime of infrastructures declaring them as infrastructural
objects subject to individual rights independently of the real estate they are
found on. Infrastructural objects are: traffic infrastructure (land traffic, water
traffic or air traffic), underground and aboveground installations and electronic
communication networks and appliances with all their adjoining installations™*.
As independent immovable property, infrastructural object may be mortgaged,
in which case the mortgage will encumber only the infrastructural object and
not the real estate where the infrastructure is situated.

Regarding mortgages on boats and aircrafts, the Law for Contractual
Pledge stipulates that its provisions are applicable unless it is otherwise
prescribed by another law® . The legal regime of boats and aircrafts is subject to
regulation by special laws. For boats the applicable law is the Law for Internal
Sailing where special provisions about contractual pledge are found*s. What is
surprising about this Law is that it treats boats and boats under construction as
movable things, something that is contrary to the concept adopted by the Law
of Ownership and Other Real Rights and the Law for Contractual Pledge since
both of these laws consider boats to be immovable things. Concerning aircrafts,
the applicable law is the Law for Obligations and Property Relations in Air
Traffic where contractual mortgage on aircrafts and aircrafts under construction
is regulated®’.

Part of the immovable property can be mortgaged under the provisions
of the Law for Contractual Pledge when such property is co-owned or jointly
owned*®. Co-owners of immovable property have at their disposal a so called
“ideal part” or an “ideal share” of the immovable property that is expressed in

3 Art. 13, par. 4, Law for Ownership and Other Real Rights.

* Art. 2, par. 1, Law for Real Estate Cadastre.

** Art. 35, Law for Contractual Pledge.

 See: Art. 121 — 135, Law for Internal Sailing.

7 See: Art. 149-161, Law for Obligations and Property Relations in Ari Traffic.
# Art. 11, Law for Contractual Pledge.
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fractions such as 1/2, 1/3, 1/4 and etc. A co-owner is free to mortgage the ideal
share of the property without the consent of the other co-owners. In that case
the mortgage will be registered in the real estate cadastre as a mortgage on the
ideal share belonging to the co-owner who is a mortgage debtor. What is
perplexing about the provisions of the Law for Contractual Pledge regulating
mortgage on ideal share of the property is the fact that they allow for the entire
property, not just the mortgaged ideal share, to be sold in foreclosure
proceedings on demand of the mortgage creditor®®. According to the provisions
of the Law this is possible if the ideal share of the mortgaged property can’t be
physically detached from the rest of the immovable property. The economical
logic of these provisions is clear and it is intended to benefit the mortgage
creditor. By enabling the sale of the entire immovable property there is a better
chance for the, public bidding to be successful considering the fact that more
people will be interested in bidding if the entire property is for sale, and not just
a portion (an ideal share) of it. Putting the economical logic aside, these
provisions of the Law are in direct violation of the constitutional guarantee of
the right of ownership according to which no one could be deprived from his or
her ownership unless it is in a public interest determined by law>®. The
provisions violate the right of ownership of the co-owners that haven’t
mortgaged their ideal shares of the immovable property, since they still may be
deprived of it in the foreclosure proceedings. Arguing that the co-owners will
be indemnified by receiving a monetary compensation in the amount of the
appraised value of their ideal share is inadequate in light of the fact that they
are deprived iof their ownership in order for private interests of the mortgage
creditor to beé satisfied. These harmful provisions of the Law for Contractual
Pledge should be subject to immediate revision. Joint owners can also
potentially mortgage their share in the immovable property since the law
stipulates that when a mortgage is placed over jointly owned property without
the consent of all joint owners, it is considered that the mortgage encumbers the
part of the property belonging to the mortgage debtor’’. The problem with
mortgaging jointly owned property is in determining what part of it belongs to
the mortgage! debtor since by the legal definition for joint ownership the parts
of the joint owners are determinable, but are not pre-determined®”. The

“® Art. 11, par. 2, Law for Contractual Pledge.

%0 Art. 30, par. 3, Constitution of the Republic of North Macedonia (Ycras ua PenyGmxa
Cerepra Maxegomnja, “CiyxGen BecHuk Ha Pery6mixa Maxenomuja™, 6p. 52/92).

' Art. 11, par.j4; Law for Contractual Pledge. Similar provisions are found in the Italian
Civil Code where it is stated that jointly owned immovable property may be mortgaged,
and in such cases the mortgage encumbers the part of the immovable property that will be
afforded to the mortgage debtor at the time of the division of the property (art. 2825).

2 Art. 59, par. 1, Law of Ownership and Other Real Rights.
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The pre-registration sheet gives publicity to the whole process of trade
and mortgaging of buildings under construction, but doesn’t solve other
relevant issues such as: 1.Can a building under construction be mortgaged
when no one technically owns it until the moment that constriction is
completed? 2. Who can mortgage buildings under construction, the investor or
the buyer that concludedia sales contract with the investor? 3. How will the
principle of elasticity apply with respect to mortgages encumbering the land
before construction is initiated? 4. Could the land and the building under
construction be separately mortgaged once the building permit has been issued?
and 5. What is the guarantee for the mortgage creditor that construction will be
completed as a condition for the foreclosure proceeding to be initiated?

The answer to the first question is that in this case there is an exception
form the legal requirement for the mortgage debtor to own the mortgaged
property. The exception is derived from the fact that the provisions of the Law
for Contractual Pledge allow mortgaging of future property. The simple answer
to the second question is that they both do, but at different moments in time.
The investor can mortgage the building under construction until a sales contract
is concluded. After the conclusion of the sales contract the right to mortgage the
building under construction passes on to the buyer. As for the third question the
answer is that the principle of elasticity of the mortgage will apply meaning that
the mortgage acquired over the land before construction is initiated will
consequently encumber the building under construction as well, with priority
over all other mortgages iover the building under construction. The answer of
the fourth question is that the land and the building under construction can’t be
mortgaged separately once the building permit has been issued. This is because
the building permit provides the bases for the legal unity between the land and
the building that is erected on to that land. Exception however exists in
situations when the building permit is issued under the right of long term lease,
servitude on land for construction or concession agreements. In such situations
the mortgage encumbers the right and the building that is erected under that
right. Simple answer to the fifth question is that there is no guarantee that
construction will be completed so that the mortgage creditor could initiate the
foreclosure proceedings when necessary. That is the great down side of
mortgaging buildings under construction. The banks as major creditors on the
real estate market are quite aware of this down side, which is why they
compose lists of trusted investors to whom they grant credit lines secured by
mortgages over buildings under construction. This practice also extends to
credit lines for purchase of buildings under construction. Some of these lists are
even available online on web pages of banks, so that potential consumers of
credit lines for purchasing of apartments and office space under construction
could be promptly informed on the possibility of getting a loan secured by
mortgage on buildings under construction. Smaller investors frown on this
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@Hmommm of banks calling it unfair competition, and some of their argument are
not without merit.

1.1.3. TERMINATION OF CONTRACTUAL MORTGAGE

Contractual mortgage is terminated by deleting its registration in the
Real Estate Cadastre®. Deleting of the registration is essential for termination
of contractual mortgage not only according to the Law for Contractual Pledge,
but also according to the Law for Real Estate Cadastre where it is stated that all
rights in rem on real estate are terminated upon deletion from the Real Estate
Cadastre®. However, before the contractual mortgage could be deleted from
the Real Estate Cadastre, it must be proven that one of the conditions for
termination has been fulfilled. The Law for Contractual Pledge recognizes the
following conditions for termination of contractual mortgage: full payment of
the secured claim, renouncement of the mortgage on part of the mortgage
creditor, confusion (when the mortgage creditor acquires ownership on the
.Eonmmmoa property), destruction of the mortgaged property (unless it has been
insured with an insurance contract), sale during the foreclosure proceedings,
when the mortgage creditor is a juridical person who has been terminated and
has no successors, when the mortgage contract has been dissolved unilaterally
or by an agreement between the parties and in other cases determined by law
QEMU %Eonm other things include declaring the mortgage contract as null and
vord) .

It is important to note that the mortgage debtor may choose not to delete
the contractual mortgage even if a legal condition for its termination has been
fulfilled. The Law for Contractual Pledge provides mortgage debtors with the
o%o.ncE.Q to secure a new claim with the existing mortgage once the
previously secured claim has been paid out in full®. The only condition for
such transfer of the security is for the new claim to be of equal or lower value
than the previously secured claim.

In practice the termination of mortgages usually results ether by
payment of the secured claim or by sale in foreclosure proceedings. There are
two types of foreclosure proceedings one regulated by the provisions of the
Law for Contractual Pledge, and the other (that refers to all types of forced sale
and not exclusively to mortgage foreclosure) is regulated by the Enforcement
Law. When foreclosure is conducted by notary public offices they obey by the
regulation in the Law for Contractual Pledge, and when the foreclosure is

M Art. 42, par. 1, Law for Contractual Pledge.
- Art. 143, Law for Real Estate Cadastre.
mw Art. 41, Law for Contractual Pledge.

Art. 45, par. 2, Law for Contractual Pledge.
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Associate professor, Faculty of Law Iustinianus Primus,
“Ss. Cyril and Methodius™ University in Skopje

THE ROLE OF MORTGAGE IN THE REAL ESTATE TRADE
Summary

Contractual mortgage is one of the most commonly used real securities
by creditor on the Macedonian real estate market. The research has shown that
banks as major creditors in the real estate trade use mortgages as a real security
almost exclusively in the credit lines they offer to their consumers for purchase
of real estate.

Regulation of contractual mortgage as a right in rem and as real security
in the Macedonian legal system is carefully constructed in order to provide
mortgage creditors with the legal security they need in acquisition, registration
and exercise of mortgage rights. The regulations also place a balance between
the rights and duties of the mortgage creditors and the right and duties of the
mortgage debtors.

The legal requirements for acquiring contractual mortgages are the
conclusion of the mortgage contract and the registration of the mortgage in the
Real Estate Cadastre. The mortgage contract is expression of the free will of the
contract parties that they enter into freely and without coercion. The content of
the mortgage contract is also left up to the will of the contracting parties.
However the Law does impose some limitation such as: mandatory written
form and notarization of the mortgage contract, prescribing mandatory content
of the mortgage contract and defining the permitted and forbidden clauses in
the mortgage contract. The imposed limitations aim to protect the rights of
contracting parties, but due to their lack in precision fall short in reaching the
intended goal. Registration of contractual mortgage in the Real Estate cadastre
is also mandatory and it is performed by the notary public office that notarizes
the mortgage contract. The duty to register mortgages was imposed on notary
public offices in order to avoid any type of delay in registration of contractual
mortgages.

With respect to immovable property that is eligible for mortgaging the
Law takes rather liberal stand allowing all types of immovable property to be
mortgaged such as: land, buildings and other structures, infrastructural objects,
boats, aircrafts and even future immovable property like buildings and

* t.przeska@pf ukim.edu.mk
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infrastructural objects under construction. The mortgage may encumber the
whole ‘WEEQEEw property, a part of the property or several immovable
properties together. This type of liberal approach provides morigage creditors
with wide range of immovable property that may be used for securing of claims
by oos.ﬁmog& mortgage. However, the lack of regulation, especially
concerning. mortgages over future immovable property has caused grave
conflicts between right of mortgage creditors and mortgage debtors that ended
up being disputed before the courts.

. The termination of contractual mortgage is by deletion of the
registration;in the Real Estate Cadastre when the legal conditions have been
fulfilled. In order to facilitate the securing of claims by contractual mortgage,
the Law allows the mortgage debtor to use existing mortgage for securing a
new claim once the old claim has been paid out in full instead of deleting it.

In general the Law for Contractual Pledge provides solid legal base for
use of mortgage as a real security for securing of claims on the real estate
Em&nmﬁ and beyond. However, as it was shown in the paper some revisions and
improvements of the existing regulations are necessary to ensure a higher level
of legal security for all parties involved.

Key words: real securities, morigages, real property, immovable
Dproperty, rights in rem, real estate market, real estate trade.
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