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Table 2. Holder of construction permit (investor)

As per the available data in the past years (2012 - 2015) spending
on construction materials on average per year is 162.433.829 EUR
(149.623.301 EUR in 2012, 162.983.642 EUR in 2013, 147.961.122

EUR in 2014 and 189.167.252 EUR in 2015).

The construction industry in the GDP of the country participates
with 5.7% in 2012, 7.1% in 2013, 6.9% in 2014 and in 2015 and 7.6% in

2016.

Given these data the issue of creating a legal framework for cons-
truction that is efficient and effective and provides adequate level of
protection for all parties involved in the process is very important.

The construction process, the basic requirements for the construc-
tion, the necessary project documentation for obtaining construction
permit, the rights and obligations of the participants in the construction
process, the manner of use and maintenance of the construction, as well
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A. Definition of construction procegs o i
contract and its main features it

The szw on Construction (LC) defines the construct;
me_an cmg out previous activities, Preparation of pm]e:: 5:, o
tanon,-carmns out preparatory activities, building a new camn‘-.u‘ucr:i:-
extension of' superstructure of an existing construction, reconstructio '
and adaptation of the existing construction that includes ground am‘n:i
es, setting up a building structure, carrying out construction-installztion
activities and final construction activities, building-in installations o

? Law on Construction (“Official Gazette of the Republic of Macedoma® nos. 130,209,
124/2010, 18/2011, 36/2011, 54/2011, 13/2012, 144/2012, 25 ‘2013, 79/2013,
137/2013, 163/2013, 27/2014, 28/2014, 42/2014, 115/2014, 1492014, 187, 2014,
44/2015, 129/2015,217/2015, 226/2015, 30/2016, 31/2016, 39,2016, 71 2016 and
132/2016).

3 Total number of 38 by-laws are in force

* Law on Obligations (*Official Gazette of the Republic of Macedonu” nos. 15,001,
4/2002, 5/2003, 84/2008,81/2009, 161/2009 u 123/2013)

S Sprecial Usages on Construction (“Official Gazztte of the SFRY” nos. 18/1997)
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cquipment, and other activities necessary 10 complete the whole cops.
truction (Art. 2/1/1).

Law on Obligations (LOO) Constructioy
Contract is a service contract underwhich the constructor undertakes to
build within an agreed time period, in accordance with a certain project,
a construction m; acertain piece of land, oron such piece of land or exis.
ting construction carry out any other construction utorks, in exchange
fbéa price that the ordering party undertakes to pay him. The proposed
mendments of this article under the draft Civil Code, Book III, Law on
Obligations specify that the Construction Contract is a specific form of
5““'{f¢(\’\'0rk5) Contract and further details the details the deadlines

and the activities to be undertaken by the constructor.

As per Art.649 of the

LOO and LC provide for two somewhat different definitions of the
term construction. Thus, under the LC, construction means everything
that is made by building and is attached to the land, and constitutes a
physical, technical-technological and construction whole, including the
built installations, i the equipment (Art.2/1/2). The definition under
the LOO is more specific and descriptive providing that under construc-
tion, for the purposes of this Law it is to be understood buildings, dams,
bridges, tunnels, water supply systems, sewage systems, roads, railroads,
wells, and other constructions whose making involves large scale and

complex construction works.

As for the parties to the contract, the general definition of the orde-
ring party and the construction of the LOO must be read in line with the
specific definitions of the LC. While LOO only provides that the parties
to the contract are the ordering party -- the one who orders the building
(the service) and the construction - the one who performs the work and
is entitled to payment, the LC allocated this roles to specific entities. Na-
mely, under the LC an ordering party may only be the persons who holds
the right to construct i.e. and is obliged to pay for it and it is considered
as an investor, The LC in Art.13/1 stipulates that holder of the right to
construct is any legal entity or natural person who is an owner of the
land where the construction is built, a person that has acquired the right
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vide proofs of the prescribed quality for built-in construction pr'oduc.r_g;
- implement measures for protection and safety at thc.c?nstructlo? site,
in accordance with the law; - ensure proofs for the origin of the dimen-
sion stone, construction sand and gravel (sale and purchase agreement,
invoice, certificate of receipt and alike), and - provide an opinion on the
built level of mechanical endurance, stability and seismic protection of
the construction in the course of the building and an opinion on the bu-
it level of mechanical endurance, stability and seismic protection of the
construction upon completion of the whole construction system of the
construction. The constructor, under Art.30/1 of LC is obliged to assign
a construction engineer to manage the building of the construction and
to be responsible for the fulfilment of the obligations”. In the performan-
ce of his obligations the constructor should act with the skill and care as
per the rules and standards of the profession.

Although not direct parties to the contract the LC defines who may
be the other participants in the construction process, beside the inves-
tor and the constructor i.e. the legal entities that carry out the activities
related to designing, audit and supervision of the construction. Thus, in
accordance with Art.15 of LC, designer is any natural person who pre-
pares projects for building the constructions and who holds an A and/
or B designing authorization®. The designer is obliged to prepare the
project in line with the designing standards and norms and is responsible
for the conformity of the projects with the construction conditions. The
designer carries out the designing activities within a legal entity which
is registered in the Central Registry of the Republic of Macedonia for
carrying out a respective activity and which holds a designing license’.
Supervisory engineer, as per Art. 33 of LC, is any natural person that

The construction engineer shall be any natural person with appropriate technical pro-
fession, holding an authorization for a construction engineer, in accordance with LC. If
in the course of building the construction, the constructor assigns several construction
engineers, one shall be assigned as a head construction engineer to be responsible for
the fulfilment of the obligations defined in Art.29 of LC, as well as for mutual synchro-
nization of the activities.

! Art.17-19 of LC

° Art. 16 of LC
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II. Liability for Construction

The copstructor has the general duty n the construction to adhere
to the technical documentation (which i principle is considered as pt
of the construction contract), the technical regulations, noms znd stan
dards and the rules of the profession. Thus, the constructor guarees
that in the time of the hand-over of the construction the work has been
performed as per the contracts, the regulations and the and reles of the
professions, and that there are not any defects that hinder the use ofthe
construction., its value or its suitability for the regular use or the use ag-
reed with the contract”, The constructor who did not adhere to these

' Art. 35-37 of LC
" Art. 34 of LC
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A, Liability for Defects

The gcm‘ral rules on the defects of the constructiop def
|00 defines are those that regulate the types of defects that Ined |,
ed to the stability and the solidness of the construction ang ren
that are related to the quality of the so called small works!: i .
+f the constructor for the construction is regulated ag pe; | lS]iath'l).
hability for defects are provided within the provisions for g 1? rules g,
Contract (Art. 660 of LOO). The general rule is the that Echc/Work
Jor. in this case the constructor, is liable for the visible d:fefvxce Provi.
ordering party will notice in the regular inspection that th ects that t,
to carry out upon the receipt of the work (Art.633/1,2) They are oblige
following the inspection and the receipt of the work M.!i I € constructor,
liable for the defects that could have been noticed u;)on not be furthcr
tion, unless they were aware of them and did not noﬁﬁe;egular inspec.
party about them (Art. 633/3). Beside the liability for th ‘t'he Ordering
the constructor is liable for the hidden as well. Thus, th e visible defects,
has the right to claim liability for the defects t‘h t S')l e ordering party
the inspection, under the condition they notify ;1 ill appear foncW""E
soon as possible but not later than one montl ft e co.nstructor of this as
This nght ceases within two years foll o ollowing their discovery,
of the work (Art.634). In the proces i f:) :’ . the hand-over (receipt)
assessed that for the cases of the Cons ° I.ra&mg the Civil Code it was
struction contract, due to the spe-
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APTa bcorpu, 1995, 4xan 641

Lang I . ]
< on Obligations, Book Ty, BLWP 134 [Slobodan Perovic (ed.) Commentary of the

B o : lgrade, 1 '
] “-:lmgn:,‘ grade, 1995, article 641, p- 1134 ( reference translated
v, Bornglay T Blagos
tata R - Blagojevi¢
2 Beograd, 1973, g, BoJevic, Gradanskopravna odgovornost izvodata i projek-

Construcrg, U Ud‘-'ﬂi Vilus,

o ) B i j i
: ﬁnd the Project [) orislav T. Blagojevié, Civil Liability of the

esigner, Bel
crade, 1973, P- 224 ( reference translated for
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aificities of the work this period is not suflicient for proper protection
of the ordering party, so itis proposed the period for liability for hidden

Jefects for construction to be set to three years following the hand-over

(pmvidc alternative to Art. 660 by introduction of additional paragraph

(2) to the article). Beside the provided deadlines for notification the
LOO providcs a shorter deadline for obsolesce (limitation) of claiming
Jiability: Namely, as per the rules of liability for defects under the Service
Contract (Art. 635) the ordering party duly notifying the constructor
about defects in the work performed loses their rights after two years
following such notification. However, even after expiry of this time limit,
the ordering party shall have the right, provided they have duly notified
the constructor about the defects, to object to the constructor’s demand
t and state his demand for reduction of payment due to the
and damages compensation. The amendments to this article
der the project for drafting Civil Code provide the deadline

d to two years following the notification."

for paymen
constructor
proposcd un
to be expecte

The rights of the ordering party against the constructor as regards
all be transferred to all subsequent acquirers
thereof with the exception that they shall not
for notification and claim but shall have that

defects in a construction sh
of the construction or parts

be granted a new time limit
granted to the predecessor (Art.661 of LOO).

The liability for the defects of the construction in principle means
that the constructor guarantees for the manner in which the work is per-
formed and the quality of the materials used, as well as that the construc-
tion will function as per the requirements of the contract. This liability is
to be understood as liability for conformity with the contract'® and acting
in conformity with the regulation and standards of the profession. Thus
the constructor shall be liable even when they had acted upon the ins-

14 The proposed amendments aim to provide for harmonization with Article 5/1 of Di-
rective 1999/44/EC of the European Parliament and of the Council of 25 May 1999 on
certain aspects of the sale of consumer goods and associated guarantecs; Official Journal

L 171,07/07/1999 P.0012 -0016

15 See for example the [V.C.-3:104%: Con
ce/contract/files/ curopenn-privale-law_cn.pd!' ]

formity of the DCFR [hltp://ec.eumpa,cuhusli
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The need for introducing this liability arises from the specificities of
the construction as a process where the defects that putinto question the
stability and the safety of the construction may not appear immediately,

Lo on Oblgstons of Croatia (Officia Gazete nos 35/05, 41/08, 125/11, 78/13)
uses the term “essential requirements of a construction” ( Art. 633/1)

 See Art4and 42 of LC

* SeeArt5ofLC

= SeeArt.60fLC

T SeeArt.§ofLC

¥ SeeArt7ofLC

¥ SeeArt. 9of LC

¥ SeeArt. 11 of LC

" Inaddition the LC defines the requirement’s for connection to gas infrastructure (Art.
11-2), providing bicycle area (Art. 11-b) and physical infrastructure for electronic com-
munication networks for high speed transmission (Art. 11-c)
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Thus, the need to protect the ordering party i.c. the investor, which is the
‘ -

laic party to the contract ? isaddressed by allocated the liability primarily

with the constructor, but also to the Project designer and the su pervisory

engineer, and extending it for the period of ten years from delivery and
acceptance of works.

LOO, in Art.633/1 defines that the constructor is liable for any
defects in building the construction which relate to its solidness where
these defects are detected within a period of ten years from delivery and
acceptance of works. The definition provided in LOO refers that the
liability is stricter than the one for the defects of the construction that
are not related to the defects in quality of the work that endanger the
stability and safety , it relates to the building of constructions (not to
reconstruction processes for example) and not to temporary objects™

The defects in the building of the construction - cracks in the plas-
ter on the facade due to lack of quality of the performed work do not
relate to the solidness od the construction, so the constructor is liable

for them within the agreed period i.e. in period of 2 years following the
delivery and acceptance of the work.

(Judgment of the Supreme Court of the Republic of Macedonia Rev.no.
25/200 from 27.06.2002)

As the construction is inevitably connected to the land on where
the construction is erected, , the constructor is liable for any defects of
the land, detected within a period of ten years from the date of delivery
and acceptance of works. Such liability will not exist where geotechnical
examination or other appropriate document has shown the land to be
suitable for construction and there was no indication in the course of
construction that would cause the said documents to be questioned.

* Aapxo Criacencxi, AOroBOpPOT 3a [paselse BO MIKEAOHCKOTO H BO CNOPeAGEHOTO Mpaso,
Ckonije, 2013, crp. 215 [Darko Spaseski, Construction Contract i the Macedonian and the
Comparative Law, Skopje, 2013, p. 2013 (reference translated for conventence) ]

* Slobodan Perovié, ibid, p. 1141
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The liability for tlhe So.lidness of the construction is liability based
on fault. The pfatentmlly liable parties (the constructor, designer and
supervising engineer) are each liable to the extent of their fault (Art.
666/1). The question arises what rules will be applicable in the cases
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M Art. 666/2 of LOO
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The damaged party has the right to seek material damage com-
pensation, including pure economic loss and loss of profit", as well as
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Conclusion

The legal regime on the liability for construction in the Macedonian
aw is governed, primarily by the rules of the Law on Obligations and
the Law on Construction. As the analysis shown, the national legislati-
on provides for adequate framework for the protection of all interested
parties in the construction process as well as third parties. The process
of drafting a Civil Code of the Republic of Macedonia, provide for op-
portunity for critical analysis of the exiting provisions and amendments
that are expected to further clarify the different roles and responsibilities
of the parties to the construction contract and other participants in the
process. The regulation of the contractual liability for defects in the na-
tional legislation depends of the type of the defect and the existing rules
are sufficient to provide remedy in the potential cases. The introduction
of the new rules for non-contractual liability for construction provided
explicit and further protection of third parties.

Summary

The article deals with the issue of the contractual and non-
contractual liability related to construction works in the Macedonian
law. It analyses the regime as set in the Law on Obligations and the Law
on Construction.

The Law on Obligations defines the rights and the obligations of
the parties to the contract, among which special attention is paid to the
liability for defects. Law on Construction defines specific obligations of
the participants in the construction process. Therefore the author revi-
ews the cases of liability of non-performance or defective performance
of the contract and the specificities of the liability for the defects of the
construction and liability for essential requirements of a construction.
In regard to the first issue the author provides for the general rules of
the liability for non-performance and the defective performance of the
contracts under the Macedonian legislation. In regard to the liability for
the defects of the construction the legislation provides, thus the author
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