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PARJATA H CIUPABEJUBOCTA KAKO BPENOCHU 1PHHUM HA IIPABOTO

IInarnaTa, cnpaRC noCla, Ho n caMoTo ipano Uaúoko 1oceraar no OBe- 
aTa HCTOpHja. nnoCoaTa Neka TUC BO CBOjor ue1opuckH o1, Ma c1en 

1 apyr HatHH, NOBCKe HA OMaiky, KOU ceoc ro umaar cnpteno BUMMae 
a saKo Ha npa6Hamma iakU U Ha cojlio toukama u pu 1o 1opeka uuca. 1lproa, 

C BO CAyuajoB On noceoHo 3HAICHe e T0a Kakon õun n KaKOB e craBOT Na 

unaRHaTa nayka BO OAHOC Ha mpaBaTa i CnpaBenivMBOCTa Kako HejiwH KoHKpeT- npaBi

unaH BLA. Toa eHO, H BTopo, kakBO C HeJHOTO BIujamne ppi camoro npano n 
311 
occôNO Bp3 neroroto nOMNHO Openenynatbe. Kora eme kon oa, TpeÑa ne.utaus 

1a narnacMC ACKa npaBHara HaykKa o onutoc na nocranctoTO npauane uMa -

rpaneno He eneu TyKy TioBCKe cTABOBII. Bo ipo:1o/1xeHne ke wiaoKUMe HEKOH OA 

noc 

HHB. 

.Enen oA HajerapMTe CTaBOBH npncyTen Bo npaBnara aoNtpHna e 
onoj Koj npuniyunom na npa6da 20 eMa raro Kpumepuy za onpedeiy6ahe Hu 

npasnocma, uu nounaky peueno, ua npaanama npupoda Ha onuumecmsenume od- 

HOCu U HopMume co KOu mue oduocu ce ypedenu. OBa npaKTHHHO 3Haun neka Ha 
BeeHHTe OBJe no3HTHBHM npaBHH HopMH, co oriea Ha Toa uTO cBojata npaBHa 

cuna ja M3BeAyBaaT on npaBnaTa, npaBHO CTaHyBaaT BaxeukH H O6Bp3yBaaT camo 
ako ce BOo cornacHoCT co BaKeYKHOT npHHUHn Ha npaBia. Bo Taa cMitC1a H Ke 

cpeTHeMe Bo npaBHaTa TeopHja aeka:. Hopuama ua noumusHomo npaso, nOcma-

sena u navemnama od ceemosnama 6racm, npemcmasysa eucmunCKO npaso cano 

axo ocmeapyea npasda: a moa uaun dexa neua da uma oÑeremje na npusnocm 
axo ce npomusu na npupodHomo npaso".' Ha nwHNja Ha osa raeae e n aeaHo 

80: ,dro onumecmsenomo meio uu uecosume opxau npokauupaam nponucu 
kou ce cnpomuecmaeysaam na Hapedóume na npupodnOmO uiu õ0Mjomo npaso 

oBc upopecop ua IpauHHOT ¢Haky:arer Jycrunjan NpBi, npu YuuBepi+eTOT .CBeT

MeTonj" - Cronje n BH3ITHHr npodecop na lpaBIIIOT HINy ATer npiu YwIBepuieTor
.oue leuee* no lUhn.

OeiI Ha llpavnor pakynieT JyeTijan lpou Bo Cronje. Yuvsep sunner .Cn. KipiLi 

Meioni, Ckonje. 
Gutdi,a Legge inguista, Roma, 1948 



, CH, 11. 3urineR, pn A COpane)Dinoc 1 KaLO npe.mocnn opmnm ua upanoropedor.." njon, pmnana roa eka, no 

OTO npano. Te, a un, ce najvop oA nero, Co enen sbop, kaj uHB Ce pyna co nowTHIBIATa HopMa. Ho, wmecenoHo OBle n Ie mauw 

orryka n: nnimn ma, a 

wwwnot a 
10uynaII 3Anpn1yna

anaar kaTeropiujara npanna. IHanporHB, 1aa nocTon n Kaj wiuB, Ha eno Koe ro KoiuCTHTyWpa camoro n03WTHBHO upaBo. Tlp 

mue Ne Ja noana

eno kaRo OCWTeOT na nonmu ópana kaKO 

10. nuelioCT ua ueuTaia i ke cperHCMe BO Iipasnara reopuja neka: . Bped- 
l upunqun na upasdama ne e ocHon na npaanocma na akomume, myx\ 

a ipnlun Ha Iupanna u oopaTHo, HenouWTyBalbero na 3akoHOT

NOBOT P 
Teop\a ce oapa 

R4 ie TiR Ra rakon enynay
paOupnino 

bapa na uaora Bo 00jama
aul e OCHOn na npunjunom na npanda". Ilpu TakBa coctojóa a upanenuo ce 
TO O1a UTO e npejBincnO co 3AkOH. TlouHTyBalbe1o Ha sakonoT 31a1H

uIKOmm 

CMCTa 

06eKOm 
IOITynhe 

a ciyma. 
ana, 

empe7 

ema 

ipym 
anrop, 

oj 

io'iTyBalbe Ha nuenOTo Ha npaBna. Bo taa cMIICna kaj lHobbes ke o8paa na npapara e VOBeY manpen nHeceNTe 

weomumecm6cHama erICMeuuja uaOBor 

TAMC NCka. coen iakOH He MOMCe da óude necnpased16." CnopenUnaBJTa ce ocTBapyBa ipeky noiHTyBatbeTo 1a sakonom na cyeepenocm koj OunaCTyBalbe a 3anoBCIYBa H 3abpanyBa rH w3BeAyBa o/l onumecmsenu-oo6op co KoJ My C NOBepeina nenOKyriHata BJ1aCT oa onITeCTBOTo. Bo koH- 

rekeT na Toa 7oj 1 Re peie..Cano no ceÑe cexoe dejcmsue e moudepeumo:

unu Henpascdno mou 3asucu (uckayuuso T.I.) od cyocpenom. 

porra

pxneRH cekOraui noara npen nowTHB 
CRONTC

.Cè 
na ce, 

navHNOT 

Ha NOJ 
ce cohaKa

npaana

O nperXOANaT
am e np6cdno 

Jleumuumemom na aIa0apom 20 npa6u Heumo npasedno co moa umo co Juno- 
laTHBHO 

RCIa wo enopen
cure iuB npaBHOCTa

Ha npaBHHTe
HopML(

HC 

najumn 

CuporHBNO NA 
MIHCcenuTe 

rnenuiTa oA npe- 

npaBHINTe HOPMH (no311TII 
enuoceH npinuin, wnn BO 

rienuuraTa Ha npeTeT 
IkaTa Teopnja na npaBOTO, 

cyTNCRW 

1.Je1aHo MONAT AYPH 
Aa ce 3eMar Kako 

". 
* On oBa MOKe na 3aKTyyIMe 

Ro KSReqY RI 07 
upaBAaTa, 

cohaTena kax 

pKa 
cunca sõopor 

kako npuponho 
npaBo), ce rneauuTaTa 

.aeraueTHYKATa
I Ha 

HopMATHBHCTHYK: 

Gedyoa, a uenpased» co moa umo 20 3aópanysa' 

OBo aBTop npaBAaTa ja cBeAyBa Ha ynCTo ¢opManHo npaBun0 Ha aBTopiTe- 

TOT I1 3aKOwTOCTa. Ha HHJa na oBa en tmenaberO Ha Kelsen, Koj 3ÑopyBajaH a 

HaetbeTO Ha nos3HTHBHOTO npaBo ke ro peue in cneAHoTo: ..Bo nozrcd na onumo- 

mo npasuno npasunno e moa nocmojano da óude nprunenm6. bes ocied na 

6pcdHocma na omumomo npasuTO 3a uja npuMena ce paõonu". Toj ne ja nopek-

HYBa npaBnaTa kakO BpeAHOceH kpHTepuyM, MeryToa Heron TBpA CTaB e aeka 

oUNom na npa60a MOHe da aiese 60 npa6Hama nayka eduncmseno 60 cMucia 

Ha 3aKonumocm". Cnopea Hero BHCTIHCkaTa Hayka:...o npukawqvsa npasomo 

KaKGo e ne ópanejku 20 co mepderbemo dera e npaseduo, numy ocyoyeajku 20 co 

mepdebemo dexa e HenpasedHO," AOnaBajku ro npWTOa H Toa aexa ipaBHaTa 

nayka... paduxamo peaucmuura u eupucxa meopuja".
" 

Co eaen sÑop. 1a 

Cnope raeaN8ATa ka 
npiunaqHnUNTe

Ha OBHe: 

TH nownpoxo
npupoIHOd

npaBo, cqpaTeHH

meron. Tne, 3a paannka 
on,jycnamypaucmume, i 

URe HA npa8_ara ium npirpoHOTO NpaBO KAKO BpeAHOCHH KaTeropi Bna. 

TeopHH, MecTO BO HHB 3a 

HH BO Hanpea H3HeceHaTa cMH 
HCKnyuyBaaT kakBo 6wno Bja 

aBnata
na, He 

aTeropun Bp3 HopMITe 

D-ell J, Laregle juridique, St. NMaurice, 1945, str. d8, 88. 3a ona BiLin yuTe n paiija 

msara Ha 90BekOT H ITaYaHuHOT O1 1789 romna.

locrojar reAa Ha opegenJyCHaTyTaiiCTl enopei koM npaB1a1a e ómen cieuer

npaso7o, Ho T He ce janyB3 1 KAkO KpirmepityM 3a npanHOcTa Ha ipaBIITe Hopmn n a 

ommroTBEHIme oHOcH Vpeieni co TIe HOpMI. Cnopea B npasHIOT RapaKTep na uopMiIe 

mouLeryaa 01 ¢opuanurre spok nowery caniTe nopMi Do ipasnnor eneiem Ca. 3a rou 

nocrOko BILIl Kaj Nitola iskovi, Pojam prava, Split, 1976 ., C+p. 239-246.

Kaj 4pucmumei ke mpOHIITaNe: pupodHo npaso e ona KOC cekade uwa uCma 6auvcn, a ne 

Juu Oð mOa daiu e rsoeNO UTU HC. Ilo3umusno e OHa npaso 3a KOe npiofuuo e cnopedno duu 

reo sai u ONaNa, HO moa noseke He e omkaKo co 3akon Ke óude 6ocmano6eo" (Nikomahova 

cka Beograd,1970.k Coing H. Grundzuge der Rechtsphilosophie, Berlin, 1969, str. 210; Viskovi 
.On ut. CTp. 33, 36opyBajk1 3a rpponHO-paBHITe Teopin Ke peue aeka: ..llo0 meopuI Na 

givoNOmo Oso 20 nodpasóupave cexoe nounarbe na npasomo Kaxo ¢oen cwMH u 

upuynucru nopedok koj e cocmaseH 00 oojexmuGnu u npaseduu navena 34 ypcoyouNey votckUme odkocu (npupodno npas0) u od npasura na odHecv6alba nocmaseu od opW a6 LTH OFeu cojeNmu (nozumusnO npas0). 
aEOASeIOT, BO eIeH cayvaj e cyBepenoT, B0 Apyr cayuaj apxaßata, kakO O asE1acT (eraTiCTIYKO c¢hakanse Ha nosHTHBHOTO npaBo) 1 Bo ApyT c a Opeaeii onuTeCTBeBIH 19CIHHUN (couNonOWKO CHakabe Ha no3iNTHBHOTO npa 

Nkola Viskovic, On. um.cp. 34. 3a oBa, noce6Ho BHIH, YuITe, Kaj SloooSoDodui prodno pravo, Zbomik Pravnog fakulteta Sveuiliata u Rieci, br. 3, Rijeka, -v nn 
0, axO H MHoryTe Tpy 108BM Ha asTopirre umpaHu BO NaBeneHHoT Tpy1 Ha npogecop 

CuTe OBIHe aBTopu, kOH BO OCHOBa ce nerainCTH, OlHOCHO HOpMaTHBHCTH, KaKo 

apyrwTe nperCTaBHILu na neranuCTHUKaTa, oAHOCHO HopNMaTHBHCTHINaTa Teo- 

puja, 3aeanwIKo C TOa WTO Ha npaBHOCTa H npaBAATa raenaaT KaKO Ha Heuiro uro 

CHOjaTa MOR HCKnyuHBO Ja upiiaT oA 3aKOHOT. 3a HHB HeMa Mecio B0 nouMoT Ha 

npaBOTO 3a BpeAHOCHHTe CTaBOBH, Kako 3aenuWIKH HMeHWTeN Ha ppe1HocHMTe 

np nu (BO KOH BneryBa H upaBnara) H BpeAHocuNTe cy1oBn. Kako u 3a ue+ure

Rako 1ocakyBaHH H OCTBapAHBH BpeAHOCTH In3 ipoiecOT Ha AejeTBY8aH%CTO Ha 

cyojekTHTe. IlouHaky peveno, cnopen HMB, npanoTO Tpe0a 14 ce cnosi1ae onakB0

KakBO UITO CTBapHO e, a He ouaKBO KaKBO ITO Ón ipeðano 1a O1e. BakBiioT 

Nikola Viskovi�, On. wT. cp. 110 
Hobbes, Opere politiche 1, Torino, 1959, De Civile XII. I iLevijatun, Beograd, 1961. str. i S4. I56 

07. Bo nocie.uroro ie1o oJ o»oj anrop ro cpekarame u 103 1eKa. .pi nNA Ai sul cCKO 

DOiUR npemcma6) aam ouue npantu kOU 60 6ud na anuicou dwaeuna eu npoiud 2a. VCHi 

CCHO Uu co dpyzu dosouu 3nayu co KOu Ce uoyansu 6o 1funiu:" I cP -5). 

tzen H, Opata tleorija prava i dr~ave, Beograd, 1951. str. 27 28, S8 61 What is justice. 

Serkley. I957, str. 209 -230; Perelmann: Justice 18-19; Ross: On law 279-283. 48 r. 



noce6HOTo MecTo, 

om 
na 

npercTABHHTe 
Ha 

OBIIe

Teopitu,

Bo 

npwnaraH 
Ae/un, 

xoN 

BPCAHOCHiNTO 

pe I*H e Oo1 

c1jexm16H0-paluonaaua 

npupe

BDCHOCHITe 

npiHinH, BpeaHOCHHHTe 

BO OCHOBa 
npoiiiieryBa OTTaMy 

KOH 
Caneu, IL. 3apaBena, tIpan.ita i cipanCUIHBOCTa kako npeuiocun npiulmI ua upavOTO cynoBn TO OBue 

... 

nCuCnIcn" o0 61pcoHocniume u yenume bu 6ui ocakamen ...a npasnama1 ia 6u ce ozpauuyuna na makKa Ocakamenama noja6a 6u 6uLia doopnanu3u- onomnono cno3nanue na cmGapuuom pedMem na npasnomo iuCKYCmGO. 0 ce cay60 60 npaomo oo npoekmupaibemo do donecyaabemo na onu- opvu, npeK' OcmGapyaabemo u heocmeapyoabemo na nopuamuanume Go npasnume dejcmeuya, do co3dasalbemo na ndusudyamu nopi,Galbemo u u36puy6atbemo Ha cankyuume, e nonpameHo, Atommi6upano u aiO Od noumuuro-npasnume udeanu u cydo6u."** AoBonHO Ke 6uae KoH ceOTO AOcera 3a MeCTOTO Ha BpenHoCTHTe BO npaBOTO H npaBHaTa Hayka na 11THpaMe, yuiTe, 1 Keale, cnopen KOJ npaBOTo, H He e Apyro Tyky, npeTCTaBy Onumecm6ena cmoapHocm HopMamueHO ypedeHa cnope0 ucmopuCKume 

wpenoc da u nopa 
T03 ro 3eM 

CTaB oTMaT.XHHKH, a BpeAHoc
u2) HO 

Cno3HaBathe. l1ekOJ, naK, Kako arn 

CAaTa

cO1pAIHJ

Ha 
npa6HITe

HOp\MH
KakO 

CBOeBIJHIH 
Tos 

npeTNe nBHITC OTIHKaTa, ¢di1NO3ODHJaTa i coOu 

s10 
oniaT npeINCT H3 

noITIHKaTa, 

dilzo 

naN, 

07 
HiT8,

OCI 
NIKOB

ÖJLTo apr 

pasHaTa
Hayka

tpeoi
Aa OHnaT ja3i 

MHT 

HeBOIUOKHO 
HURNO

Ha1 
YHO 

Honoruja
KaKOB 

VLTo 
apryMeHT. 

HHB1 rH 3a06HKonyBaaT. 
raenaba JIeranncT 

H nopua
TeopHja pekaBame

HCKIyYMBO THBCH OIHO 
nen on aBHHOT no- 

BO npaBHATa
HacnpoTH

HeratnBHNTe 

CTABOBH H raenama

ea na BpeaHocTHTe 

THBHCTHTe. B0 nor.1e 

Ba: 

a6TopH(a Toa ce 
noBCKe H2 

OpoJ)KO1, 
HMaaT HCkm 

6peonocmu". '° 

. IpHKJIOHYBajkH ce kOH npeTcTaBHHUHTe Ha uHmezpannama meopu- 
na pa6omo,"KOU npacomo nouuno 20 onpedenyeaam kako dunauuKo C16o Ha odpeden 6uó Ha npedHopMamueHU onumecmeenu odHocu, na sped- uOCHU CMmaso6u u 1/enu co KOu o6ue oOHOCu ce onpasdysaam u npoekmupaanm u na 

HoDMu Co KOu 6p3 OCHOGa la epedHoCHUme cma6osu u yenu, makeume oðuocu npu- 
/vdHO Ce ypeðycaam, jacHo CTaHyBa neka HauHOT CTaB BO OAHOC Ha BpeAHoCTHTe, 
Kako coCTaBeH nen BO KaTeropijaTa npaso, e nosnTHBeH. Toa oa npirHAa uro, 

6es BpenHyBatbe Ha npenHopMaTHBHMTe OAHOCH, KOH HOpMaTHBHO TpeÑa na 6unar

ypeneHH, kako H Ha caMHTe HOpMH CO KOH Toa ypenyBaHe TpeÑa na 6nne w3apue

HO H He e BO3MOKHO na ce nojne no nporHTyBaFbe Ha naneHa npaBHa HopMa, a 

OTTYKa Ao H3paba Ha ienOKyTIHHOT npaBeH cHcTEM H nopenox. lpwhakajku 
rH BpeaHoCTHTE 3a enHakBO 3Haaj HH 3a kareropwjara npaso, co npeaHopMaTHB-

HHTe oIuTeCTBCHH OAHOCH H HOpMHTe co koH OBHe ce ypenyBaaT, co caMOTO TOa 

npHchakaMe H AeKa n npasoama, kakO eAHa oa Haj3HavajHHTe YoBeKOBH BpenHOC

TH, Koja ro crenn oA HeroBHTe npanoyeTOUn, e nen on Toa npaBo. TIpaBAaTa cha- 

TeHa, 6uo kako kareropnja Ha mpHponHOTO npaB0 IM, enHOCTaBHO peyeHo, ca- 

MO, Kako MarepnjaneH BpenHOceH npHHUHn, HMa roneMa H 3HaajHa ynora Bo Ae- 

nOT Ha oHa WTO Tpe6a na 6nne conp*HHa Ha HopMaTHBHO-paBHHOT NopenoK, BO 

apyr HayHH, TH BHeeyBaaT BO noHMOT 
Ha 

ro. Taxa. kaj Gunitch Ke npoiiTaMe 
AEKa: npa6Haman 

EI C6ujama
awmUHOUIUYKI Cmpy kmypa:

60 Hea ce cpemz 

OH 
HH8. 

Taa Bo Taa 
cMIHC7a 

wTO THe HHB 

npaeo jaea e kpajuo cao Hea ce cpemHy6aam 

peamu eeveHmu, cmabuiHo u Hecn HmunOMuja a6uHocm, emeonOUYja udearnu

nopedoxu cozdasarbe. npujoa
J6ep}'6aHbe, onuumecm6euu 

mSo u moixj'6atbe, 
.102u4KU uOeu u MOpaiHu epednocm« 12 

THBO CTaHBa Ieka, uHTHpaHIMOT aBTOp B0 ciOKeHHOT MO3au

u udea 
OA OBa BH 

cnoxeHHOT MO3aHK Ha HeHOM 
maso F2oia weCTO H 33 udeaHume ereueHmu, 1uoeanume, H 3a MoDan 

cebHa spe BAT Ho. 70j e yuTe nojaceH kora 30opyBa 3a ipaBAaTa kako noceua

HAT. Bo KOHTeKCT Ha TO3, Kaj Hero Ke npoHTaMe Aeka: ,, ...npa6dama e koHcm 
mmuEN npuzyun Ha npa6omo, KOe HaraMY ro AepHHMpa kako ,, ..n0 3umueen 

nopedok oj 60 odpedeHa onuumecm6eHa cpeouHaja ocm6apyea npaedama m. 

pedcmeo Ha un:amuiamepaihu npa61.1a... HHTy Kaj Hegel npaBOTO He Ce iava 
cavo xaKo HopMa HLTH BpeAHoCHO Hayeno, TyKy Kako AejCTBYBabe H Mey4oBeyu 
EOCH KOH CO HopMR H BpeHOCTH Ce ypeaeH." Ha THHja Ha oBa e H rnezane 
TO Ea lskovi. Bo norBp1a Ha oBa 30opyBa cieiHHOT HerOB HCKa3:, denoueHom 

noc 

NAola Viskovi�, On. ur. crp. 112 - 116 i 35 38. Ako 6ecnorosopHo Ha mpar1ara Qn ce 
. Nikola Viskovi�, On. wr. cip. 116. 
Reale M., La philosophie du droitet les formes de la connaissance juridiqe, AphD VIl/1962, str. 

57. 3a oBa BILAH YuTe kaj: Vraar , Metodoloaka integracija pravnih nauka, Medjunarodni kolokvij 
o metodologiji, Beograd , 1973; Luki� R., Teorie dr~ave i prava, Beograd 1964: Tadi� Lj.. Predmet 
pravnih nauka, Beograd, 1966 Ar~ulovi�, Neke metodoloske postavke za jednu sinteticko definiciju 

prava, ZPFS III/1965; Peri�, Struktura prava, Zagreb, 1964; Zun A., Nekoliko misli o predmetu i 

sadrzini sociologije prava, Sociologija 1/1972; Zivanovi� T., Sistem sintetike pravne filozofije,

Beograd, 1951 1 1959; Paaukanis J. B., Opata teorija prava i marksizam, Sarajevo, 1958, str. 60, 97- 

99, 108; H Apyri.

3a Toa noce6Ho BHaH Kaj: Viskovi�, On. wT. crp. 41-44, 105- 151. 

OCBen ako CTanyBa 36op 3a npoeKTHpa:se Ha apxaBaTa n npaBOTO Ino npHMepoT Ha Jlyj XIV, KOJ 

peye:pcusama moa cyu jac uH cmopea HaTy AHHYaBHTe 3aKOHH Ha XHTieposal epManinja. 

.Slobodan Perovi�, Besede sa Kopaon�ika, Beograd, 2002. Bo oBaa KHHra na 338 CTpaHHM Ce 

nosieCTeHH 12. BecenH Ha npo). 1-p lepoBHK noAHeceHu Ha KonaoHHIKaTa uIKO1a 3a ipHpoiHOTOo 

paBo o I990 AO 2001 rona, kon BO WenocT Ce noCBeTEHH Ha oienHH aciekru Ha npupoaHOTO 

ipaBo.

0 HOT H2 KOH Taa e apTiHky1HpaHa oa npeTCTaBHHIHTe Ha HopMaTHBHCTIIKI1a, 

CED T2THCTHR2Ta Teopija ke ce 1ojie Bo CHTyaja npHHaTIHBH OA acneKT Ha npaB13Ta a 

LT TeOTe saxoEu Ha XaTTeposa TepMannja, cnopea kon MHIHOHH YOBeYKH MBOTH

o MOHETp) oHurTe racH KOMOpH Ha XnTnep nnn coBeTCKHTe 3akoHn oa spemero
CTaTBOTO ETIeTHe, chopei KOH, HCTO Taka, MHIHOHH HeBHHH rpaYaHH bea JIHKBHIHpaHI L CEOETE TTH TH 32Bpuja BO CHÓHpCKaTe rynaIH, 3a KOH noce6Ho HMa nHunyBaHO HObEiOBeUOT 

r CH TUICZTET Co.TaeHHIIH 
Nola liskovi, On. uT. CTp. 116-118 1 38-44 i53 74. Gunitch G, Socologia del dritto, Milano, 1957, str. 61 - 62. 
L, 1d-e du drojt social, Pariz, 1932,str. 96- 103; u L,experience juridique Ctla philosophie du drojn Paris, 1935, str. 99-102. ola Fisho i On. wWT. CTp. 43. BHaH, yurTe 3a Toa H Kaj Fasso G., Storja d dtoI- IL Bologna, 1966. str. 99- 118. Toj 36opyBajku 3a XerenoBaTa pHo ro Ie:10,Mery ApYTOT0 BenH:,..6ucmunckama xezenujanCKa Þuio30puyu Cpru na21u1je za coobuvaenocma, budejKu 6o nez0o ce nabyoy6d fa peaiuocm co Koja voeexonm unmezpauo ce ocm6apyed. 

npasomo KaKO Ci160

6 
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h1221131unuuaspo03 n Dun.33dIunn uupDatpU9uou n2 oum DxD 
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monpo tos 
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R3/A3H FO HCTHOT BO 1HpeKTHa BpCKa 
co B.1a1eJaukior 

kOHLeNT Ha npaBla, on 

KOj O11YTYBa 33 cnopHHOTCTYYaj
npHCTanyBa 

KOH npHMEHa Ha naneHaTa

HOpMa.
co HejzuHonpuL1aroay Ba lbe Ha oB0J Cnyyaj.

IlpawaheTo Ha onwTOC 

paBHaTa Hopua 
uTH nOuHpOKO npaBOTo,

KaKO npeyka 3a cnpaBeMHBO OJvu 

C BO KOHpeTHIHTe mpaBHH 
OIHOCH Ja BOOuyBa yiITe caMHOT Apucmomen. HMe 

Toj BITY BajkH ro TO3 Ke peye:
..3Hau KOZa 3aKOHOm codpcu omumo nnoc..

0 kacmane cavaj Koj co ne|o yeiocHO He ce nok7on)'6a, m02auu ucnpa6Ho no c- 

mary &are ce, may kaoe umo 3akOHOOaselyom moa 20 ucnyumuI oð euð u nozn 

uul co c6ojom onum uzpas, nponycmom da ce nonpae1u mara kako umo camuom 

axOOdOse. RO2a bu óui myxa u bu 20 6udei ciyuajom, bu kacan u 3akoHCKU

rpomuuar". Bo Hacoka Ha Toa, Toj yuITe ke ro 1onaieH CieJHOTO:, Co 3akoH He 

uOC ce oa ce pezyaupa, 3aumo 3a noeÓuneuHomo He ce doHecyea HUKaKoa

axou. 3amoa cyoujama ke ce noc+yCu co cnpa6eonu6ocma da bu 20 u3pekon 

rpasomo. bHio kako QH10, He e cnopHO ako 3akiyyHMe Jeka oBAe HMaMe

cpeóa co MHOry c10KeH H OAroBopeH npHCTan B0 pHMeHa Ha npaBoTO, Koj Bo 

MHOry TO e paiiyeH OI ApyTHTe npHCTamH. OTTYka, BO npaBHaTa noKTpHHa 3a 

Hero H ke ja cpeTHeMe KOHCTaTaLHjaTa neka nperCTaByBa,...HajmecOK U Hajðenu-

Kamen uaum na npuwena na npacomo..CnoxeHOCTa OBIe, Mery apyrOTO,
poLeryea H 0a Toa uTo nph kopHcTeseTO Ha cnpaBeiHBOCTa kako noce6eH 

29 Co enCn 

uaTa nHHHjaTa 1a aniiwunpabe Ha onuWTeCTBeHaTa coap*uHa Bo HerBHce cayuH1O T0a 6n uMaie cocCTojóa no3HTHBHOTO npaBo 1a 

0 KOH 
103BOICHaTa iHHHjaTa

paMKH. oKo 
pa creHAHpan0, a BO OApeieHn cayyan, aypu, H neporupano. Ako Toa ce cay- 1a cyõjek- 1, TOraD cnpaBeniHBO IBOCTa ja ryóH cMHCnaTa Ha cBoeTO noCTOeHe. Ha He Qn 1oul-

OAH 

TOa mpH HeJ3HHaTa npHMCHa Tpeoa mocTojaHo na ce HMa rpuka n oaroBopeH KOH Havenomo na 3akoHumocm n MCTO TONKy rpHxa H OAroBopeH OAHOc KOH ApeBHOTO

300p, cnpaBe

eTO Ha 
HHBHa M cn. n CTa- npaBHO Hayeno: ,, dura lex, sed lex (,,u aouuom zakoHe zakon"). Co niHBOCTa Haorajku ce Ha eneH BaKOB c1OKeH Tepen cekorau 

AHOT 
paBHa a na oCtaHe Bo paMKHT Ha cBOjaTa ocHOBHa MHCHja Bo npaBOTO, a Taa e: Ko-Ha Omefy KoHKpeTHHOT cTyuaj koj ce pewaBa H B1anejaKHOT npHH 

ecnoHaupajku noM 
LH 

HO onMaTa Ha KOHKpETHO pasrienyBaHuOT Ciyyaj. CamO Ha Taj HayHH H Bo THe pam- 

Ha IDaBna aa oBO3MOKH npiaronyBabe Ha onuTOTO npaBHo npaBH1o oa eHo, 
KH M MOKe 1a ónne npHpaTeHa H n0ipKaHa. HaiBop on Toa, Taa ce w3poayBa Bo CBOjaTa cipoTHBHOCT. 

M3HeceH0TO MOrope 3a cnpaBeiiHBOCTa kaKo noceben nauWH Ha npHMe- ua Ha npaBOTO HCTOBpeMeHo He ynaTyBa H Ha Hej3nnOTO BTopo cBojCTB0, a 
T0a e: dexa cnpage0nusocma no c6ojama cyuumuna e epednocHa kamezopuja uu 

u 

no6nucKy onpedeneH 6peoHoceH npuHyun kakea uumo e u caMama npaeda. THe, 
KAKO TaKBH, HMaaT HCTa uen H OTTyKa, Mery cebe, He ce HCKayuyBaaT, Tyky, Han- 
pOTHB, ce nonoiHyBaaT. 10a Bo Taa MHCNa uTo npaBnara kaKo BpenHOcEH cya H 

onpeen6a 3a npeAHOpMaTHBHHTe oILITeCTBeHH OAHOCH Ce HHKopiopwpa Ha ri0 6a1HO HMBO BO MpaBHHOT CHCTEM H nopenok H BO THe paMKH noce6HO BO npaBOTO
KaKo Aei On TOj CHCTeM H nopeiok. OBAe CTaHyBa 360p 3a penaTHBHO OnLUTOn 
ancTpaKTHO BpeAHyBaHbe Koe npeHeceHO Ha KOHKpeTHHTe OAHOCH BO KOH BIIeryBa- 
aT npaBHHTe cyôjeKTH Topan onITOCTa H ancTpaKTHOCTa, õewe Beke peveHo, He 
MOKe ceKorau na rH Aaje oyekyBaHHTe pe3yJiTaTH. TokMy nopaan Toa, HyKHa 
CTaHyBa nOMOWTa Ha cnpaBeniMBOCTa. Taa, KopecnoHaupajku co npaB1aTa
MHKopmopupaHa Ha rjobaiHo HMBO H NOceQHO Ha HMBO Ha oApeneHa onWTa npaB- 
Ha HopMa H HCTOBpeMeHO co KOHKpETHHOT Cayuaj, A0ara no cCBoj noceôeH BpeIHo-
ceH cyA 3a HaBejeHMOT CIYYaj Koj i ro npeHecyBa, onHoCHO ro BrpanyBa BO Hero.
Ha oBoj HayHH TOa wTO Ha onuT UiaH ce jabyBa kako npaBna Ha KOHKpETeR, ce 

TpaHcdopMupa Bo cnpaBepiHBOCT. OTTyka, H ke ja cpeTHeMe BO npaBHaTa Teo- 

HaYHH BO mpameHa Ha npaBOTO Ha naneH kOHKpeTeH c+yyaj He CMee pa ce noMHHe 

Nevern Misita. On. wT. Cip. 85. Bo Taa Hacoka ce pa3MHcnyBaHsaTa H kaj CHeiiKTe avropu:
Geru Methode dinterpretation et sources en droit prive positif, I, Paris, 1932, (upaBniioCTa ...e 

pecms 3a npurazoðyeane na dhaxmume co udejama na npasdama... Uu ke cpemiene yuume kaj 
hC20.Hmeprpemayjama ke ja npupamu nduouoyanama cnpa6ednu6ocm...ceKo2uuu Ko2a moa 
cpeocmes Ye brude ueorxodno oa ou ce sadoronuia npaedama", cmp. }10 u 113); Esser J., infuhrung in die Grundbegrffe des Reshtes und Saates, Wien, 1949, str. 20 (3a c1paBewIHBOCTa ke peve 3e12 e Hopua na croboouo u undueudyauo npecyòyaabe cnoped npasda .. "); Sauer W, Gerechtigkiit. Berlin, 1959, str. 137 (..Cnpaecoueocma e xonKpemuzupana npasdu..."), BHan, yiuTe, aj Hezel, Osnovne crte filozofije prava, Sarajevo, 1964, str. 188. Aristatel, Nikomahova etika, Beograd, 1970, str. 139 dr. Kora cMe Kaj Apucmomen H HerosOTOane a oHOCOT HOMeiy akOHOT KaKo onuTa HopMa, npasjiaTa H cipapeuiHBOCTa 3aciy*YBa Ma Twpa n caenOT Heros HCKas: ..Cexoj saxon e ednaonuma odpedóa, a una MHO2y noeduneunu 

CTy au vou He aocam da budam mpemupano npaeedno no eðna maksa onuma odped6a... " 

OTTyKa,BC VHCT OB212 uioodcka MHC:1a H ke ja cpeTueMe nonen6aa na npaBnaTa kako onuuma u nocebHd
u Cipaeediusocmu. OnurTaTa inpaB1a kako uenoCHa 1oóneCT, cnopen nero, ce coCTOH B0 TOa 1a ce 
tioCT1t e3 otaxa rako ITO e uponHiuaHo co 3aKOHOT. lon noceQ1a npaßna, nak, ru moApa3oHpa. 
OMyTaT EnATa H HCTpoyTHBHaT1a npaB1a, a cnpareuiWBOCTa ja cdhaka kak0 npaB/ia NO KOJa c 
0a1a BO CCEOJ KOHKpeTeH cayya.Marh.ovi� B. S.. Pravinost kao izvor prava, Arhiv za pravne i dratvene nauke, Knjiga XXXVII,
br. 1/1939, str. 10%. 

pja, 3a Hac npMhaTIHBaTa, KOHCTaTaunja neka cnpaBeinBocra u He e apyro
TyKy. npasoa in concreto."pu oBa, HMajkn ro npenBMa ¢þakroT neka cnpa- 
BCMBOCTa kako BpenHoCHa kaTeropHja, onHoCHO BpeaHocen cyA, Bo onpenena 
Mepa e n cyojeKTHBHO BpeAHyBaHe, norpeQeH e MHOry BHHMaTeneH, oAroBopeH u 

cepo3en npuCTan on crpaHa Ha nnuara, onHOCHO Ha cyõjeKTWTe wro ro BpiuiaT 
BpeAnyBaHeTO. Toa, ke peue, neka Tpeõa npH BpenHyBaHbeTO, KOMky WTO e MO*- 

HO, npoCTopoT Ha cyQjekTuBHoTO (nnuHoTo) na ce crecHyBa H HCTHOT 1a ce Hc 
nonHyBa co BpeAHoCHa conpacuHa Koja ke ce upnw on onwTOTO HMBO Ha npeoB.12- 

nyBaykHOT npuHunn Ha npasna n kOHKpeTHHOT cnyuaj wTo e npeaMer iia peuaa-
be. Bo Taa Hacoka e H yKaxyBalbeTo Ha norope uTHpaHHOT aBTop. Toj 3arinpajk 

14 Rumelin M., Die Billigkeit im Recht, Tubingen, 1921, str. 56. 



Touk no ueCT I1a upod).n-p Mapjaii 
MaFjanoncKH 

ce Ha npauwaeTO 
3a 

npecynyBahCTO 
ON CTpaHa Ha cynoT Cne 

Mery apyroTo, Ke ce 32/10KH 3a Toa AeKa B0 BaKOB CIyyai

w..Cnoped coojama Mopana
onpedenenocm.., 

budeiku aTa 

comtra legem, myxy 2o 60Cmanocv6a objekmuano nocmoiue

Gedaueomo peua6aibe 
na cnopuuom cayuaj:BakBHOT

HeWTaTa Haofa cBoja nOTBpAa H BO JYPHCHpeNeHHjaTa. Bo uca 

.Cydenenmo no cnpasednusocm
HIKaKO He 3Mauu npou360o

cvojexucHu Mepuaa.
Cydeibenmo no cupaaedm 

cydebe.. la cyduu no cnpasedu6Ocm mau, nped 

objexmusnu, payuonanmu u oumecmaeHU m.e. nayYHU Kpumen 

no cnpasednusocm, 6cyuunocm, 
3Hauu da cyouui no odpedcu o Aa 

u36neuenu od onumecmaeume 
3aKoumocmu". loapa36Hi 

BO CMHCna Ha ,...a1e2y 6abe 60 Mamepujaniiume uz6opu na npagomo t CA 

nel CipauCO r Cuicn, 11. 3/tpanCna, Iipan1aTa 1 capancJulsROCTU KaKo upc/itocn iupi in 11 tipano10

cyja we peeyy
6u mocmanya 

ojnomo coakanbe 33 BaKBHOT Haun ua rnen 

IV 

cperuenecydeibe no u 
30BpulyBajkn ro W3IaralbeTO 31 ipaBAaTa Kako Bpeauocen npnMI, 

al 1a ancTpaKTH0 HHBO, Karo onTa npaBAa, n Ha kOHKpeTH0 mMBo, 

AMBOCT, OJioCHo KOUKpeTHa npaBua CBeaena no cekoj noeawne- 

en npaBeunBCI CJIyyaj, ocTanyBa na 3aknyuHMe neKa THe 3aenHo co paßoTo Kako 

THBIa HopMa, B0 KOja u peky Koja ejHHCTBeHo MOaT H Jna ce maHnpeCTH 
dnusocm... ne e 

ceumunenn eumavwyed cè, da cydu no us6ech

KaKo Cnpanep 

paaT, 
ar Cc HaoraaT BO HCKJIYMTeJHO CiOKCHa MHTepakuncka noBpsanoCT. Tuc, 

no3HT

cyduumuenu nopw TOKMy H nopanH 

raBeHa 
npeA cekoj i 

OBa, 3eMeHH, caMo, 3aeAHo M0KaT na oaroBopaT Ha 3a/1ayaTa noc- 

npaBeH CHCTEM H nopejok, BO KOja H J1a e oiuTeCTeHO-nojif- 

ieaHHua. Baka rieaaHo Ha HHB, Ke cu Ao3BO1aM J1a Ka*am, Icka 
a36upajkn ro 

(e0 peanium 1UKa H npaBHa 3aca 

npasomo u cnpusednu6ocma npeTCTaByBaaT, Hepa3d6ojno npaeno THIH 

THC: npasdama, 

mnojcmoo", KaKBO To BO XpHCTHJaHCKOTO BepyBatbe npeTcraByBa ..caemomo 

1D0jcmoomo: na omelyom, cunom u c6Cmuom oyx. 
" 

Hmajku ro npenBHA OBa, ocTa-

sVBA 1a 3akiiyuMMe Aeka Bo CnyyajoT CTaHyBa 36op 3a MHory cnokeH npaBcH Te- 

netl. OBa, HM 3a Mur He CMee na ce 3abopaBH npH ypenyBaHbeTo Ha npaBiiHOT CHC 

TeM H IOpenok BO Koja n Aa buno onuTeCTBCHO-CkoHOMCKa u nonHTHUKa cpeunna. 

Ho, H He caMo T0a. IloTpebHo ke bHne, HCTO TOJIKy na nypu u noBeke on Toa, 1a ce 

uMa HCKIyuHTenHO BHCOKO HMBO Ha cBeCT npH KOHKpeTHOTO OKMBOTBOopyBalLe Ha 

BOCTIOCTaBeHMOT npaBeH CHcTeM H nopejok. Bo KOHTeKCT, na riocnenoBo, 3a jia 

ce ocTBapw oBa, cyAOT, ApyrHTe HajieKeH opranu, oAHocHO npaBHn cyôjekTH 

(6unO Aa ce Toa npaBHM MIH pn3HYKH NMja) TpeQa BO npHMCHa Ha npaBoT0, ceKo0- 

raul, Aa HMaaT oarOBOpeH OAHOC H Aa BiOKyBaaT MHory TpyA, cTpyuHo 3Haetbe,

HO H 3Haebe nowwpoko oA TOa. CaMo Ha Toj HauMH H MOKe na ce ouekyBa ieka no 

noH H3pa3 MO*e Aa nojne npHMeHaTa Ha npaBnaTa u noccóHO Ha cnpaBe/uiHBOCTa 

cohaTeHa kako kOHKpeTHa npaBna n no 1ocneIHHOT NOCaHeien mpaBen ciyiaj. 

Cekoj apyr npHon 6n 6HI HCnpHMepeH, Kpajno ieoaroBopeH, n ón ce pekno,

nypu, WTereH H OTTYKa HenpndaTIMB 3a koja n Jna c npasHa n aemokparcka 

ApkaBa n0 KOJa BianeetbeTo 1a npaBorO C W TpeQa jna õuae enen on crOkepiwTe 

CTOn6oBH Ha KOH Taa rioiHBa, ncjcTByBa u erznCTHpa. 

omumecm6eHu odnocu, exoHoMuKama, anadejauro onumecme. 

ja)"" Bo Hacoka Ha oOBa e H onpejenóaTa koja ja cpekaBame Bo llnC0 

u1Momen 3akonux od 1888 roauHa. MMeHo, BO HerOBHOT YIen 78 

nyBa H3BOpHTe Ha npaBOTO NO KOH cyAOT cyAu, Mery ApyroTo, CTOu u 
cynebeTo no npaBna u cnpaBeiiMBOCT n..Cyojama oyeuy6aiku 2 CK 
cmpana npunurume na pabomama mpeba da enumaoa noce6no na mod u 
Hume opcam dexa e npaeo u umo e so cooópa3Hocm co jaanomo sepvGan 

HOcm 6c3 kou ne mome da una ypeden cooópakaj Mery ayYremo. ako ev 
cemo moa 20 pabomu no ceoja dyua u cosecm, moj no6mopHo mpe6a da 6uu 
KoAKy e moa 6o3M0Ho, u Ha pasyMom u MiUCnebem0 Ha Hapodom...". Bakt KBaTaonpepenóa n noCTaBCHH õapalba npen cyAOT, Kako HMIepaTHBM, 3a kon TOi M 

na BoAH CMCeTKa nph speAHYBabeTo Ha kOHKpeTHHOT CHyyaj uWTO ro peua8a
Apyro, ce nOBOJHa rapaHunja 3a Toa Aeka ipecyneHOTO CIiopeA npaBnata H Cina 
BeLHBOCTa ke 6Hae o6jekTHBHO, a He cyojeKTHBHO ipecyayBalbe. BnpoueM 
HawnOT 3akoH 3a o6nHrauuOHHTe OAHOCH KOra yiaTyBa Ha ipHMCHa Ha Hauenoro
Ha cnpaBenmHBOCT, Ha eneH HIM Ha apyr HayMH, rH onpejeiyBa HeuITaTa 3a KoN 
cynoT Mopa na BoAH CMeTKa. Bo nOTBpna Ha oßa, HeKa Bo CIiyuajos, kako epeH on eCTHTe npHMepH KoH ynaryBaaT Ha cipaBejuiHBocTa, HJiM, co upyrH 36opoB6apaar noMOI On cnpaBeuiHBOCTa, nocnyKH peiweHnCTO OA OApeaõara on "Ien 156 on oBOj 3akoH, KOe HHTCrpaiHo ro npeHecyBaMe B0 3abeiiciuikaTa Koja cle- AyBa,

2opcruomTH Onpene

ujama
UMasa,

3AKJIYYOk 

llpedmenn na oGoj mpyo, nped ce, e npaadanna raro opednOceH npuulunu na 

pcieomo, Ho u na cnpaaednue0cma Kako nejuu roukpemuupan ouo. Tloarajku o) 

Gaka onpedenenuom npedmem, ukyenmom 6o He20 u e cma6en nu npununom Ha 

npaedama, mpemupan od npemcmaenuyume na namypanucmwkama meopujt

Rumelin M., On. uT. CTp. 39. Bo nera nacoKa ce H rienurraTa ina cnejuie awiopu: Geny F. op. cit., str, 126, Markovi� C., Poatenje i moral u pravo, Arhiv za pravne i druatvene nauke, Knjiga l1, br. 6/1921 i Knjiga V, br. 4 I br. 5/1922, str. 459 i Danilovi� J., Pravicnost kao pokazatel) pn odredjivanju obligacionih od odnosai nacrt buduceg zakonika o obligacijama i ugovorima, Zbomikradova Pravnog Ikulteta u Novom Sadu, 1970, str. 367. THpaHOTO OBIe e nen on OuiykaTa i1a Cojy3lHOT H36paiu cyn npu Cojy3iaTa ciolaneKOMOpa. 3a Hea noveke Bnw: JyrocnOBeuCka anwokaTypa 6p. 3-4 /1969, crp. 89 np. ".() Bo cayuaj na umema umo ja npuvnuo nuye koe 3a nea ne e odzosopuo, (a nadoie
MOKe da ce dobue od nuyemo umo 6uno donscno da sodu nad3op op3 neco, cydonm AMONE, KOa n 
0 bapa cnpaeconuaocma, a ocobeno co o2ned na sMamepujanHama cocmojóa na uumemnukO 01umemeuluom, da 20 Ocyou uumemuukom du ja nadonecmu umemama, nan0.1n0 uu deiy 

KIkO KpuUmepuyM 30 onpedenyembe ua npaGnocnia na onumecm6iCnume o0uocu u 

(2) Axo umemama ja npuwww maoemnus cocuben u pucyoyoame koj ne e o c umojivd dui hi| 
nadowecmu, cydom nowe, Koxa moa n bupu cnpanedueoe ma, a ocofie u0 . 

Maepujaumamu cocmojóa na podumeume u na oumememuom, da eu ohepe pobhume iuine a i 

nadomecmam umemama, nano wo un te y no, uako e ce amonuu a nea" ( vn 156 on 30) 
16 



TonuKno ueci Ha upod. n-p Mapjan Mapjanoncku 

nopuumc co KoU mue ce ypedeuu. RaxO NaHOaH Ha o6a, Go mpvdo

2eduumcmo na npemcmasuuyunie na e2AucmuYKama, oduacu 

muvkama meopuyja Ha pasomo. Cnoped Hu6 npasdama, uo opMo 
KUKO Hejun kOuNYemusupan 6uð uu nouupoko npupodnomo 

NOCHU Kamecopu ce úe3 kaxGo óuo anyanue ops npasnocma ua 

ydom, e unecekn
H0 NopMamue 

cnpasedueocn taxo e 
onunm

cnopeð i 
me odnocu u 6p3 nopume na no3unmusHOmo npaso. Hacnpomu n 6, mech 
paucmme, npasdama ne cauo umo e speoHOceH KpumepyM mu 

MOMe u da ce s6opysa 3a npasonmo. Acmopume na osoj mpyð 20. 6e3 nea 
cno 

najnpucamusomo 2neduume sa kamecopuume npasda u cnpasednue 
ja npedsud mecnama uumepakiuCKa nosp3aHOCm u ycno6eHocm Ha n M 

à-1ris npasdama u cnpased1u6ocma, mue, carajku osa umo nojacno 

3am, Hu6 60 mpvdom zu eaedaanm Kako "HepasdsojHo npasHo mpoiem p 

KaKO umo 6o xpucmujanckom0 6epy6atbe ce omeyom, cunom u caen 
KaKO C6emo mpojcm6o.*" 

c6oKmo uuciebe mOKMY CO 6aK6omo encdatbe na npasdama. Toa 
cnoped

UCmo 

SUMMARY 

The primary subject of this article is the justice is evaluating principle oft and of equiry as its reifiedform. Startingfrom this specified subject, in the r 
the emphasis is on the principle of justice, freated by representatives of 
naturalistic theory as a criterion for determining the legaliy of socialrelatio k 
and norms that they are regulated with. As a counterpart of this, in the paper 
view of the representatives of legalistic or normativistic theory of law is l 
presented. In their view the justice and the equity as its reified form or even beyord 
the natural lav as value categories are without any impact on legality of soctol
relations and the norms of positive law. In contrast, according to the naturalit 
justice is not only a vahue criterion, but without it one cannot depict the law at al 
The authors of this paper adhere to this view of the justice. This, according to 
them, is the most acceptable view of the categories of justice and equity 
Considering the close interactive connection and the conditionality of the law vi 
à-vis the justice and equity, wanting to express this more clearly, in this article they 
look upon ihem as "inseparable legal trinity" similar to the Christianity belief in 
"the father, the son and the holy spirit" as "holy trinity." 

18 
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